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Petition or Election Petition. 
Plaintiff. 
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Reversed. 
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Workmen’s Compensation Act. 


MEANING OF TERMS 


USED IN CLASSIFYING ANNOTATING CASES. 


Tus different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cascs has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as ‘‘ Mentioned,”’ are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
‘* Referred to,’’ which come at the end of the group and are arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cascs 
classified as ‘‘ Mentioned ”’ arranged chronologically inter se. The terms used in classi- 
fying the annotating cases are as follows :— 


* APPLIED " (Apld.).—This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 


** APPROVED ” (Apprvd.).—This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 


** CONSIDERED "’ (Consd.).—This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or lexs 
careful consideration to the annotated case. 


** DISTINGUISHED "’ (Distd.).—This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 


** DouBTED ” (Dbtd.).—This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which secm to show that it is not accurate. 


** IxpLAINED "? (Expld.).—This expression is used where the earlier case is not necessarily 
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EXECUTORS AND ADMINISTRATORS. 


The following Parts are contained in Volume XXIII. 


PART I. THE OFFICE OF EXECUTOR OR ADMINISTRATOR . 
Sect. 1. ln General ‘ ‘ ‘ ‘ 
Scct. 2. Who may be appointed Raeruiae ; ‘ 

Sub-secl. 1. In General . ‘ ‘ : 

Sub-sect. 2. Poor Persons or Persons of Doubtful Character 
Sccl. 3. Mode of Appointment. 

Sub-secl. 1. Nomination . 

A. In General . 


i Identity of Person nominated 
. Direction to nominate Executor 


renee 2. Appointment by Implication 


A. What constitutes Person Eccutor dentin y lu r enor of We il 
(a) Person appointed to pay es ele. 


(b) Legatee ‘ ‘ é . ; 
(c) Trustees : ‘ 
(d) Addressee of Testamentary I nstrumicnl ; ; 
(c) L’erson Requested to Assist or Act. : . 
({) Other Persons ‘ . ‘< : 


B. Where Another Executor onanded : ‘ , 


Secl. 4. Appointment for Particular or Limited Purpose. 
Sub-sect. 1. Appointment limited to Particular Property 
A. Properly at Particular Place 
sf Property of Deceased Married Woman 
. Trust Property ‘ : 
o Other Cases 
Ee 2. Appointment limited lo Vi ineec 


Sect. 5. Appointment of Debtor 
aaa 1. As Executor . ‘ 
Effect of Appointment . 
a Rebuttal of Liability for Debt : ; ; i : . . 
Sub-sect. 2. As Administrator . ‘ ‘ ‘ : ‘ : . . 


Sect. 6. Appoiniment of Donee of Incompleic Gift. Sce Gils. 
Sect. 7. Conditional and Substituted Appointment ‘ . 
Sect. 8. Ltevocation of Appointment i ; 
Sect. 9. Removal from Office and Restraint of Represcnialive ai Acti ing 
Scct. 10. Devolution of the Representative Office . 
Sub-sect. 1. Upon Death . . 
A. Of Co-Execulor or Co-Admin ieidator 
B. Of Sole or Last Surviving Executor 
(a) Where Executor appointed 
(b) Where no Executor appointed . 
C. Of Sole or Last Surviving Administraior . 
D. Breaking Chain of Representation . 
Sub-sect.2. By Assignment ‘ . . : . : : : 
Sub-sect. 3. On Removal or Retirement ‘ : ; . . . . : 
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Sect. 11. Acceptance of Office . : 
Sub-sect. 1. What constitutes Acceplance ; 
Sub-sect. 2. Enforcenvnt of Acceptance uy Order of Court 
Sub-sect. 3. Effect of Acceptance , 
Sect. 12. Refusal or Renunciation of Office 
Sub-sect. 1. In General , , 
Sub-sect. 2. Time for Renunciation : ; : 
Sub-sect. 8. Mode of Renunciation ; 
Sub-sect. 4. Effect of Renunciation 
Sub-sect. 5. Withdrawal of Renunciation 
A. InGeneral . 
B. Power to take Representation 4 in Di ferent ‘Capacit y 
Sect. 13. Powers of Executor before Probate , ‘ : 


Sub-sect. 1. In General . 
Sub-sect. 2. Title of Executor 
Sub-sect. 3. Getting in Estate : ‘ ‘ : ; 
Sub-sect. 4. Payment of Debts . ; : ‘ ‘ < ‘ 
Sub-sect. 5. Assent to Legacies . “ é , : ‘ 
Sub-sect. 6. Alicnating L’roperty , : 
Sub-sect. 7. Giving Releases and Receipls . ‘ : 
Sub-seci. 8. In respect of Legal pane 
A. By Executor . 
B. Against Executor : 
Secl. 14. Powers of Administrator beforc Grant , 
Sub-sect. 1. Title of Administrator  . : 
Sub-sect. 2. In respect of Legal Procecdings 
A. By Administrutor ‘ i 


B. Against Administrator . ; : . ‘ 5 ; 
Sub-sect. 3. Doctrine of Relation Back : : ‘ ; ; 
A. In General , , . : . ‘ : ; 
B. Application of Doctrine F é ‘ ‘ ‘ 
(a) In General , . é ; , 


(b) To Contracts 
(c) Zo Torts 
Sect. 15. Executor de son tort . 
Sub-sect. 1. What Acts constil ude £ er E wdititor de son ert 
A. In General . : ; ‘ : : ‘ , 
B. Particmar Acts, ° 
(a) Zaking Possession and Disposing of Goods of Deccased 
14. In General. é 
ti. As Agent of Rightful Representative : 
(b) Entry upon Leasehold Properly of Deceased ‘ ‘ 
(c) Setting up Colourable Title to Goods of Deceased : 
(d) Payment of Debts of Deceased , ‘ : 
(e) Carrying on Business of Deceased 


(f) Obtaining Goods from Deceased by Fraudulent Conveyance ‘ 


(g) Leceipt of Property from Executor de son tort 


Sub-sect. 2. Effect of Acts of Executor de son tort upon eis ie Décoaata 


Sub-sect. 3. Highis of Executor de son tort . 


A. In General . ; ‘ . é F 
B. Right of Retainer : 
Sa 4. Liabilities of einer ie son tort 
. In General . 


. Liability to be sued ; 
(a) In General , 
(b) What Defences Available 
1. Ne unques Executor . ; : ‘ 
ii. Plene administravit ; , i : 
wit. Statutes of Limitation. ‘ : 
(c) For What Amount Liable . , F P ; 
Sub-sect. 5. Effect of Death of Executor de son tort ‘ ‘ ; 
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PART II. PROBATE AND LETTERS OF ADMINISTRATION 
Sect. 1. Jurisdiction : 
Sub-sect. 1. What Courts jae J urisdiction 
A. Probate Division . 
(a) In General . 
(b) Foundation of J urisdiction 
B. Chancery Division , 
C. County Courts 3 
D. Courts of Dominions ad Dependencies 
Sub-sect. 2. Property within the Jurisdiction 
Secl. 2. Presumption of Death and Survivorship. 
Sub-sect. 1. Leave to Swear Death of Testautor or I elale 
A. When Necessary . 
B. When Granted 
(a) After Lapse of Time since io Disappearanee. , 
(b) Where Evidence Pointing to Death . 
a. Loss of Ship . ; ; 
. Personal Belongings "Found 
(c) Folioiiz Competent Court 
C. Practice ‘ 
(a) In General . : 
(b) Necessity for Advertisements . 
(c) Lvidence ‘ 
(d) Where Deccased I aed 
Sub-sect. 2. Persons Other than Testators and I siteatiilen 
Sub-sect. 3. Survivorship in Common Disaster 
Sub-scct. 4. At What Date Death Presumed 
Sect. 3. The Executor’s or Administrator's Oath . 
Sub-seet. 1. In General 
Sub-sect. 2. Form of Oath 
A. Deuth of Testator or I stelle: 
ik Amount at which Estate Sworn 
. Death of Person Entitled to Grant 
a Whether Deccased died Testate or pitestaile 
Sect. 4. Necessity for Probate . . 
Secl. 5. Of What Probate may be granted . 
Sub-scct. 1. In General 
Sub-sect. 2. Wills disposing of Realty only’. 
Sub-sect. 3. Wills disposing of Properly Abroad . 
Sub-secl. 4. Wills of Persons Domiciled Abroad 
Sub-sect. 5. Wills Proved Abroad 
Sub-sect. 6. Will of Deceased Sovereign 
Sub-sect. 7. Will not Appointing Executors . ‘ 
Sub-sect. 8. Privileged and Nuncupative Wills. See Wills. 
Sub-sect. 9. Joint Wills 
Sub-sect. 10. Lost Willa . 
Sub-sect. 11. Part of Will 
Sub-sect. 12. Codicils 
Sub-sect. 13. Wills of Married W omcn 
Sub-sect. 14. Wills of Suicides . 
Sect. 6. How Probate is obtained ; 
Sub-sect. 1. Who may oblain Probate 
A. In General . ; . 
B. Where Testator leaves more than one » Will 
C. Disqualification of Executor . : ; 
Sub-sect.2. The Executor’s Oath 
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Sub-sect. 3. Proof of Execution of Will ; A ‘ 

A. In General . ; : ‘ ‘ 

B. Presumption of Due Eaecution 

C. By Calling Attesting Witnesses 

(a) Whether Necessary ‘ 
(b) Whether All Witnesses quiet he Called 
(c) Other Cases 
D. Where Attesting Witness earniol be Called 
, Altestation Clause Absent or Defective 

F. Where Will Unattested . ‘ é 

G. Where Testator under Disability 

H. Onus of Proof. ; ‘ 

Sub-sect. 4. Proof of Re-Execution of W aul, 
Sub-secl. 5. Where Original Will is not Available 

A. Where Will cannot be Found . ; ‘ 

BR. sibs Will Intentionally Destroyed ; 

C. Grant of Administration pending Production cf W ill . 
Sub-sect. 6. Where Will has been Altered. See Wills. 
Sub-sect. 7. Where Testator leaves Duplicate Wills : 
Sub-sect. 8. Proof of Authenticity and Validity of Will ‘ 

A. In General . : : ‘ : : ‘ 

B. Burden of Proof . 

Sub-sect. 9. Proofin Solenn Form. : ‘ . , 

A. In General . : 

B. Grounds for Ordering 

C. Parties ‘ , 

(a) In General . 
(b) Right to Propound +} “ill. 
(c) Light to Oppose Will 
i. In General 
11. On Conditions , ; 
(d) Loss of Right to Oppose Will . 
it. By Admission ‘ 
aw. By Acquiescence 
tii. By Lapse of Time . 
aw. Effect of Former Proceedings 
(c) Parlies Interested in Real Estate ; 
a. Where Testator dicd before 1898 
ai. Where Tcstator died aftcr 1897 . 
({) Effect of Non- Ba ate , 
D. Practice 
(a) Place of Trial 
(b) Mode of Trial ; Z 
(c) Proceedings in County Court . 
(d) Conduct of Action 
(c) Security for Costs . ; 
(f) Proceeding in forma pauyicris . 
The Hearing 
(h) The Order 
a In General 
ii. Where Action C ‘ipoiiied ‘ 
i. Pleading . ‘ ‘ ‘ ; - . 
F. Costs . ‘ 


Sect. 7. Limited Probates 
Sub-sect. 1. In General 
Sub-sect. 2. Wills of Married Weiss 


Sect. 8. Cessate and Double Grants . 
Sect. 9. Grounds for Refusing Probate ' 3 5 
Sub-sect. 1. Want of Testamentary Capacity. See Wills. 
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Part V.—-Powers and Rights of Representative. 
5974. ———_ ———_.]—-CoLLinson v. ListER, No. 


Suct. 1.—TO CARRY ON TESTATOR’S 
BUSINESS. 


Sup-secT. 1.—POWwERS oF REPRESENTATIVE. 
A. In General. 


5971. General rule—No power to carry on- 


testator’s business.]—The exors. cannot trade with 
the effects of testator. So where testator leaves 
goods, & exor. trades, he is answerable for the 
value of the goods (LorD Harpwickz, C.).— 
BEARPACKER v. BEARPACKER (1742), 2 Coop. 
temp. Cott. 534; 47 E. R. 1201, L. C. 


5972. Except for winding up business.] 
—An exor, cannot carry on the trade of his testator, 
except for the purpose of winding it up, but he 
may, &, in some cases, is bound to, complete 
contracts entered into by his testator. Semble: 
when part of testator’s property is invested on 
mtge., the exor. is justified in making such further 
advances as may be absolutely necessary to secure 
the first advance. It would be dangerous to 
lay down any rule which would prevent the exor. 
from exercising a bond fide discretion in such 
case, or even charge him with a devastavit in case 
the result should disappoint his cxpectations. 
In case of loss, however, the onus lies on him of 
showing that he exercised duc caution. 

Testatrix had advanced moncy on mtge. of a 
ship. At her death it was under repair, & the 
shipbuilders refusing to part with it until payment, 
the exor., without due consideration, borrowed 
money & paid off the lien. He afterwards mort- 
gaged the ship to secure the loan he had contracted. 
The ship produced less than the sub-mtge. :— 
Held: the exor.’s negligence incapacitated him 
from charging the estate with the advances, & 
his mtgee., having notice, was not in a better 
condition.—CoLLINSON v. LISTER (1855), 20 Beav. 
356; 24 L. J. Ch. 762; 26 L. T. 0.8.9; 1 Jur. 


N.S. 835; 52 E. R. 639; d., : 
it oh affd.,7 De G. M. & G. 


~ Unless authorised by will.]— Sub- 
sect. 1, B., post. y will.]—See Sub 


5973. To complete contracts—Entered into b 
testator.]—Testator having contracted to build 
a wooden gallery, died before any of the work was 
done. His exors. completed it after his death :— 
Held: they were entitled to sue for work, labour, 
& materials, found by them as exors., for the sum 
to be recovered would be assets.—MARSHALL v. 
BROADHURST (1831), 1 Cr. & J. 403; 1 Tyr. 348 ; 
yee J.0. 8. 7 105; 148 EB. R. 1480. 

nnotations :-—Refd. Edwards v. Grace (1836), 2M. & W 

190; Siboni v. Kir 418; Corner 

r. Shew (1838), 3 Me We ey : Worer & eacneee 


(1841), 3 Scott, N.R. 226; Collinso 58), 
20 Beav. 356 ; Taylor v. Caldwoll (1863), 3 Be se 5.26. 


PART V. SECT. 1, SUB-SECT. 1.—A. 


5972 i. General rule—No powe 
carry on testator's business Bercept 
for winding up business.}—Administra- 
Sa are primd facie bound to realise 
rae & year of the death of intestate, 
pus the ct. hero will be more liberal 
thes ea, with reasons for not. realining 
: the English ots.—Re KEENAN’S 
Oe te 898 . 20 N, e Ww. L. it. (B.) 4 








of the 
aa a go 
date fixe 


5972 ii, ~— -_.___ }}-Whe 
©xpress power was given to cate on 
devoased's business an order pandtion: 
ng the carrying on by the personal 


representatives was refused :- 

exors. had a discretionary power elther 
to sell the chattel property with a lease 
reinises, or to sell the business 
concern with a lease until the 
for distribution, & an agree- 
ment for sale, subject to the approval 
of the beneficiaries.— Re BRAIN (1904), 
250 L. T. 44; L. R. 1; 4 
oO. W. R. 263.—CAN. 

PART V. SECT. 1, SUB-SECT. 1.—B. 


5078 i. Under wii—S 
direction—Direction must distinct 
& posttive.}—Testator bequoathed to 
his graudson D. his farm 


5972, ante. 


5975. To borrow—By mortgage of testator’s real 
estate.|—-M‘NEILLIE v. ACTON, No. 5983, post. 


|—See, further, Sect. 2, sub-sect. 3, 


B. (b), post. 


5976. To allow third party to carry on business 
in own name— Liability of party trading to account 
to representative.]—If exors., who are by testator’s 
will to carry on his trade for the benefit of his 
family, suffer a person to carry on the trade in 
his own name, such person may bring actions in 
his own name, for goods sold by him, though after- 
wards accountable to the exors.—WILKES v. 
LISTER (1806), 6 Esp. 78, N. P. 


5977. ——— For benefit of party trading— 
Whether breach of trust.|——PorTLOCK v. GARDNER, 
No. 6931, post. 





B. Acquisition of Powers. 


5978. Under will—Sufficiency of direction— 
Direction must be distinct & positive.|— Tecstator 
who was carrying on the business of a brewer, 
in partnership with two other persons, made his 
will, & thereby gave all his real & personal estate 
to his son K. & three other persons, upon trust to 
raise an annuity & portions, & subject thereto, 
testator directed that the trustees should permit 
the son during his life, to receive the annual 
produce & income of testator’s real & personal 
estate for his own use. Testator also appointed 
his four trustees & his wife his exors. & extrix. 
On bill filed after a great lapse of time, & after 
the death of all the trustees & exors., against the 
personal representatives of deceased exors. :— 
Held: pltfs. were cntitled to an account & inquiry 
as to all the property which testator possessed at 
his death, & what had become thereof, & what steps 
the exors. took for the purpose of recovering or 
receiving any part of the property which without 
their wilful default they might have received. 

To authorise exors. to carry on or to permit to 
be carried on a trade, the property of testator 
which they hold in trust, there ought to be the 
most distinct & positive authority & direction 
given by the will for that purpose.—KIRKMAN v. 
BootH (1848), 11 Beav. 273; 18 Iu. J. Ch. 25 ; 

L. T. O. S, 482; 13 Jur. 525; 50 BK. R. 821. 
Annotations :—Refd. Re Chancellor, Chancellor vt. Brown 
(1884), 53 L. 


J. Ch. 443. Mentd. Re Crowther, Midgley 
v. Crowther (1895), 43 W. R. 571. 


5979. jJ—A gift & devise by one of the 
partners in a cotton mill of all his property, estate 
& effects to trustees, upon trust, to lay out & 











ctc., but by codicil provided that until 
Dd. Peeaiiet inajority, the exors. should 
manage the farm, & expend the net 
revenue arising therefrom in the 
improvement & cultivation of the 
land, without accounting. D. applied, 
through his next friend, to have an 
annual allowance made to him for his 
support & education :—Held : testator 
having directed the surplus revenue to 
be used in the improvement of the farm, 
that disposition could not be legally 
interfered with & the mouey diverted 
to another purpose.—Re ADDELL, 
LYNCH v. WADDELL (1902), 35 N.S. R. 
435.—CAN. 


ciency of 


piements, 
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Secl. 1.—To carry on testator’s business : Sub-sect. 
1, B.; sub-sect. 2, A., B. & C.} 


invest two-third parts thereof upon real or good 
personal security, or to transfer same, & allow it to 
remain in the concern, of which he was one of the 
co-partners, in the names of his trustees, & alter, 
vary, change & transpose same as they should 
think fit, & stand possessed of same, upon trust. 
for the two sons of testator, with certain powers of 
advancement out of their respective shares :— 
Held: to authorise the exors. to continue the 
moneys of testator in the trade, but not to trade 
with the moneys by becoming partners in the 
firm. : 
An exor. not proving the will until after his 
co-exors. had improperly invested testator's assets 
cannot justify taking no step in respect of, or inter- 
fering with these for a considerabie period.— 

TRAVIS v. MILNE, MILNE v. MILNE (1851), 9 Hare, 

141; 201. J. Ch. 665 ; 68 KE. RR. 449. 

Annotations -—Refd. Flockton r. Bunning (1868), 8 Ch. App- 
323, n. Mentd. Stainton r. Carron Co. (1854), 18 Beav. 
146; Brett vc. Beckwith (1856), 26 L. J. Ch. 130: Yeat- 
man v. Yeatman (1877), 7 Uh. D. 210; Bevingfield t. 
Baxter (1886), 12 App. Cas. 167 : Meldrum rt. Scorer (1887), 
56 L. T. 471; Aleoy & Gandia Ry. & Harbour Co. vr. 
Greenhill (1897), 76 L. ‘I’. 542. 


5980. Power to postpone sale & con- 
version.|—-Testator gave all his real & personal 
estate to trustees, upon trusts for sale & con- 
version, & to pay the income to his widow during 
widowhood, & then upon trust for his children. 
Power was given to postpone the sale of the real 
& personal estate so long as the trustees might 
think fit, with a direction that during postpone- 
ment the rents, profits & income should be paid 
to the same persons as would be entitled to the 
income after sale & conversion. Testator, who was 
a wholesale provision merchant, died in Feb. 1873, 
& the trustees carried on the business down to 
Dec. 31, 1879 :—Held: the power to postpone 
the sale & conversion of real & personal estate 
implied a power to carry on the business for a 
reasonable time with a view to selling it as a going 
concern,— Re CHANCELLOR, CHANCELLOR v. BROWN 
(1884), 26 Ch. D. 42; 53 L. J. Ch. 448; 51 1. 8. 
33 5 32 W. KR. 465, C. A. 
Annotations :—Consd. Re Cro , Midgley r. ‘ther, 
11895) 2 Ch. 56. Folld. Resmithe Fetanets Sinth: heen ] 
1 Ch. 171. Consd. Stanier v. Hodgkinson (1903), 73 
L. J. Ch. 179; Ae Wlford, Elford v. Elford. {1910} 1 Ch. 


814. Refd. Rowlls v. Bebb (1900), 82 L. 'T. 633. entd. 
Re Godden, Teague v. Fox (1892), 41 W. R. 282. 


5981. jJ—Testator devised & 
bequeathed his real & personal estate, which in- 
cluded his business, upon trusts for sale & conver- 
sion, the proceeds to be invested & to be held upon 
trust for his wife for life, & afterwards for his 
children. The will contained a power to postpone 
the sale, with the usual direction that the income 
until sale should be paid to the same persons & in 
the same manner as the income of the trust estate. 
The trustees carried on testator’s business for 

















5983 i, Effect of direction—Power 
to employ more property than employed 
al testator’s death.]—In the absence of 
express provision in a will, an authorisa- 
tion to carry on a business only extends 
to the employment for that purpose of 
assets actually embarked {n the business 
at testator’s death.—Brerrr v1. HAMIL- 
TON (1900), 21 N.S. WL. 1. 84 3; 16 
N. Ss. W. WW, N, 206.-- AUS, 


5983 ii, —— -~-----—, }]—Testator’s 
directions to his exors. tu continue tu 





Gr. 81.—CAN, 
5983 iii. 





partners, does not authorise the exors. 


directe 
to embark any new capital in the Nd'be 


Dusiness.—SMITH v. SMrru (1867), 13 





—-——.}—~A direction 
to carry on a business did nat justify 
spending money of the estate upon a 
building which was not part of the b. - - : 
business.—Lte J. H.'s Estate (1911), 
200, W. R. 4745 50. WN, 283 $ 2a 
VU. L. RR. 132.- CAN, 


a. = 7 * wer ag 187 6 
business on dissoluti t i <t 
carry on business with his surviving Testator in hactucmbla nite crite 

his share in the firm that 
it should be carried on by his wife for 


EXECUTORS AND ADMINISTRATORS. 


twenty-two years, not with a view to a sale, but 
for the benefit of the widow, to whom the whole 
of the profits were paid as income :—Held: (1) 
the absolute discretion given to the trustees to 
postpone the sale involved a power to carry on the 
business during the period of postponement ; (2) 
the trustees were justified in carrying on the busi- 
ness as they had done; (3) the whole of the profits 
of the business had been properly paid to the tenant 
for life. — Re CrowrHEr, MIDULEY v. CROWTHER, 
[1895] 2 Uh. 56; O4 1. J. Ch. 537; 72 L. T. 762 ; 
W.R. S713 11 T. LL. R. 880; 13 8. 406. 

ions :-—.18 to . Re Smith, Amold r. Smith, 
TE a aah ig, tere eee 

(1903) 73 Le JC, 179. Fold. Ke Kitord, Elford. ¢. 

Elford, [1910) 1 Ch. 814. 

5982, —-— .J—A power to postpone 
the sale of all or any part. of a residue devised & 
bequeathed on trust. to sell, & particularly to sell 
his business of a pawnbroker with all convenient 
speed, held not to give power to carry on the 
business for an indefinite time. 

The ct., under the circumstances, authorised the 
trustees to carry on one of testator’s two businesses 
of a pawnbroker for (wo years.--He SMITH, 
ARNOLD tv. Smitu, (18906) 1 Ch. 1713; 65 1. J. Ch. 
260; 74 L. T. 14. 
atnnotation :—Refd. Re Wragg, Wragg r. Pulmer 

121 L. T. 7a. 

5983. ——--- Effect of direction —Power to employ 
more property than employed at testator’s death.) — 
A direction in a will that testator’s trade shall be 
carried on, does not of itself authorise the employ- 
ment in the trade of more of testator'’s property 
than was employed in it at his decease, nor docs 
such a direction, eoupled with a direction that 
testator’s debts shall be paid, authorise a mtge. of 
his real estate, not employed at his death in the 
trade, for the purpose of carrying it on, There- 
fore, where the husband of an extrix., under 
such a will, borrowed money from a person in 
whoin the legal estate of part of testator’s real 
estate was vested under a satisfied mtge., stating 
that the advance was required to carry on testator’s 
business, & deposited the deeds with the lender, 
on an agreement that the legal estate still sub- 
sisting in him should be a security for the advance : 
—Held: the security was invalid against the 
persons beneficially interested under the will. 
(Ju. : whether if the will had authorised the mtge. 
it could have been created without a decd acknuow- 
ledged by the extrix.—M‘N&ILLLE v. ACTON (1853), 
4DeG. ML & G. 7445 2 Eq. Rep. 21; 23 L. J. Ch. 
Il; 220. 7. 0.8. 111; 17 Jur. 1041; 43 BK. RR. 
609, LL. JJ. 


Annotations :~- Refd. Ashworth vc. Outram (1877), 5 
Ch. 1). 923; Fraser v. Murdoch (1881), 6 App. Cas. 855. 
Mentd. Lovell ». Nowton (1878), 4C. P. D.7; Keel. Comrs. 
v. Pinney, [1899] 2 Ch. 729. 


5984. ——- -——— Power of administrator to 
carry on business on executor renouncing.| — 








the benefit of horself & children :— 
Jfeld : the will did not authorise the 
wife to carry on the business after 4 
dissolution of the pecnerey —-BWAN 
vw. SEAL (1881), 10 V. L. lt. 57.—AUB. 


. - Power to change 
nature of business.}-—Testator directed 
his trustees to realise the business 
owned & carried on by bin, or, alter- 
uatively, to continue the business if 
they consldered it desirable. The 
trustees, after carrying on the business 
fur somo years, ae oxed to form It 
into a private Nimited liability co., 
with the same capital & under the same 


on 


Part V.—PoweERs AND RiGuHTs oF REPRESENTATIVE. 


Testator empowered the exors. or exor. acting 
under his will to carry on his business, if they 
should see fit. The exors. renounced probate :— 
Held: the administratrix could not carry on the 
business under the powcr.—LAMBERT v. RENDLE 
(1863), 3 New Rep. 247. 
Annotation :—Consd. Lambert v. Lambert (1872), 27 L. T. 
59. 
5985. ——— ——— For what period business to be 
carried on.|—He CAMERON, NIXON v. CAMERON, 
No. 5990, post. 


5986. By order of court—In administration 
suit.) —TINKLER v. HINDMARSH, No. €008, post. 


5987. ——— Where infants interested — In- 
testacy.]—In a suit instituted for the administra- 
tion of the estate of intestate trader by bene- 
ficiaries, where there are infants interested, the 
ct. has no jurisdiction to authorise the adminis- 
trator to carry on the trade of intestate.—LAND v. 
LAND (1874), 43 L. J. Ch. 311. 


5988. -|—In granting administration 
to the personal estate & cffects of deccased 
intestate, the ct. will not direct or control or suggest 
anything with regard to the administration of the 
property beyond granting administration in due 
course of law. 

Where the ct. was asked to make an order that 
the widow of deceased intestate, who had taken a 
grant of administration to her husband’s estate, 
should be at liberty to carry on the business 
formerly conducted by deceased for the support 
of herself & the children of the marriage, & that 

she might be excused from giving sureties to the 
administration bond, the first part of the applica- 
tion was refused, but, as it was considered to be a 
case in which the widow vught to have a free 
hand, under the special circumstances it was 
ordered that she might give her own bond without 
sureties.—In the Goods of Cory, [1903] P. 62; 72 
LJ. P.24; 881. T. 566. 








SuRn-sectT. 2.—RiauHTrs OF REPRFSENTATIVE. 
A. In General. 


To allowance—Where no express stipulation.!— 
See Sect. 6, post. 


5989. To assets of business—Free from trusts 
in favour of testator’s creditors.|—'The extrix.of a 
trader, who was also his residuary legatee, con- 
tinued after his death to carry on his business 
ostensibly as her own :—Held:;: the assets of the 
business in the hands of the extrix. were not 
impressed with any trust in favour of the testator’s 
creditors, & consequently on her second marriage, 
such of those assets as remained in spccie, as well 
as the property into which the rest had been con- 


control as before :—Jleld : the trustees’ 
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verted, passed to her second husband.—Re FELs, 
Ez p. ANDREWS (1876), 4 Ch. D. 509; 461.3. Bey. 
23; 36 L. T. 38; 25 W. R. 382. 


5990. To use of business premises—-Free of 
rent.|—Testator, after giving legacies & annuities, 
proceeded to say: ‘‘My exors. may realise 
such part of my estate as they think right & in 
their judgment to pay the aforenamed legacies.”’ 
He then directed his business to be ca.ried on 
until his son attained the age of thirty, but did 
not dispose of the profits, nor did his will contain 
any further disposition of his real or personal 
estate, except a gift of a particularhouse. Testator 
carried on his business in a freehold mill which 
was his own property :—Held: (1) so long as 
testator’s business was continued for the purposes 
& under the directions of the will, the exors. were 
entitled to the free use & occupation of the business 
premises, & of the fixed plant & machinery 
therein without paying any rent for the same; 
(2) the descended real estate could not be affected 
by the direction to carry on testator’s business 
any further or otherwise than such carrying on 
might be necessary for payment of the legacies & 
annuities given by the will, & as soon as they 
were provided for, the direction to carry on the 
business became inoperative, & ceased to be 
binding either on the heir-at-law or the next of kin. 
& any surplus profits which had arisen since 
testator’s decease, after providing for the legacies 
& annuities, must be apportioned between the 
heir-at-law & the next of kin according to the 
values of the real & personal estate employed in 
the business.—Re CAMERON, NIXON v. CAMERON 
(1884), 26 Ch. D. 19; 53 L. J. Ch. 1189; 50 
L. T. 339; 382 W. R. 834, C. A. 


5991. To use of plant & machinery—Free of 
rent.|—Re CAMERON, NIXON v. CAMERON, No. 
5990, ante. 


B. To Indemnity. 
See Sect. 7, sub-sect. 3, post. 


C. Pariner or Clerk Appointed Executor. 


5992. Right to continue own business—In 
competition with testator’s business.]—(1) There 
is no equity to prevent a surviving partner or 
clerk who is appointed exor. from continuing the 
same trade, & a purchaser of testator’s goodwill 
must take subject to the chance of obtaining the 
customers of the old establishment. 


(2) Pltf., a feme covert, was from the death of 
her father in 1839, entitled to maintenance out of 
his estate & to a share of the residue in 1854, 
when her youngest brother attained twenty-five. 
In 1843, the exors. in breach of trust & without 
her previous knowledge, invested the residue in 
railway securities & a considerable loss occurred. 
Pitf. soon after the investment heard of it & 





-}—Trustee death of one of the partners & 


roposal did not amount to a realisa- 
don of the old business, or to the 
starting of a new business, but was in 
substance a continuation of the old 
businoss; & it was within tho powers 
conferred upon them by the will.— 
MacKREcuHNIR’sS TRUSTEES v. MACADAM, 

5987 i. By order of court— Where 
infants interested—Intestacy.}—The Ct. 
of Ch. has jurisdiction in a case of 
intestacy to direct a trade to be carried 
on for the benefit of minors.—PERRY 
v, PERRY (1869), 17 Ww. Kk, 815.-—IR. 


5987 ii. 
Act, 1908, s. 98, enables the ct. to 
empower the administrator of an 
intestate estate to carry on the business 
of deceased during the minority of 
some of the persons entitled.—R 
BENEOX (1915), 34 N. % L. R. 639.— 


PART V. SECT. 1, SUB-SECT, 2.—A. 


6. To assets of business — Under 
partnership agreement.}—Where a deed 
of penmorhip provided for the con- 
tinuance of the partnership after the 


authorised such partner if so disposed 
to draw out of the business annually 
the whole of the profits accruing to him 
for the year, it is the duties of the 
exors. of such partner, after his death. 
to exercise the powers which deceased 
partner ht have exercised while 
alive, & to draw out of the partnership 
the profits accruing annually 

deceased partner’s estate, in order thus 
to be able to give effect as far as possible 
to the provisions of the will of deceased 
partner.—TORBET . ATTWELL's EXE- 
cuToKs (1879), Buch. 195.—S. AF. 
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Sect. 1.—T'o carry on testator’s business ; Sub-sects. 
2,3 & 4.} 


complained of it in 1850, but took no proceedings 

until 1855, after the death of her uncle, an exor., 

from whom she had expectations & whom she 
was unwilling to displease :—Held: she was not 

bound by laches or concurrence.—DAVIES v. 

Hopason (1858), 25 Beav. 177; 27 L. J. Ch. 449 ; 

31 L. T. 0.8.49; 4 Jur. N.S. 252; 6 W. R. 355 ; 

53 EK. R. 604. 

Annotations :—Generally, Mentd. Re Hill, Hill v. Hill (1881), 
50L. J. Ch. 551; Slade v. Chaine, [1908] 1 Ch. 522. 
Goodwill & restraint of trade.]—See, generally, 

TRADE & TRADE UNIONS. 


Sup-sEectT, 3.—LIABILITIES OF REPRESENTATIVE, 


5993. Liability of executors—For money re- 
celved by co-executor.J|—Crisp v. SPRANGER & 
WESTWOOD (1667), Nels. 109: 21 E. R. 802, L. C. 


5994. For debts incurred by co-executors-— 
Evidence of partnership.|—Testator, by his will, 
directed that. his business should be carried on by 
his exors., of whom EH. was one, & that in case of 
dispute, the decision of EL. should be final. H. 
proved the will, & from time to time went to the 
place where the business was carried on in the name 
of the exors. It did not appear, however, that he 
took any active part.:—Held: there was evidence 
for the jury of his partnership in the business, & 
of his liability to the business debts.—HARE vr. 
HILtTon (1819), 14 L. T. O. S. 251, 


5995. —-——- On negotiable instrument—-Pald for 
partnership debt.|—WiIGHTMAN v. TOWNROE, No. 
6787, post. 


5996. Accepted in representative | 
capacity.|—Exors. carried on testator’s trade in 
that character, & in the ordinary course of the 
business accepted a bill of exchange describing 
themselves in it simply as exors. of testator :— 
Held: neither the above circumstances, nor the 
form of the acceptance, relieved the estate of one 
of the exors., who died in the lifetime of the other, 
from the ordinary equitable liability upon the bill. 
—LIVERPOOL BOROUGH BANK v. WALKER (1859), 
4DeG.&J.24;5 45 8.R.10,L. Jo. 

Annotations :—Consd. Kendall v. Hamilton (1878), 3 C. P. D. 

i : He Hodgson, Beckett v. Ramsdale (1885), $1 Ch. D. 











5997. —-— -—— Given in respect of debt of 
testator.)— Where an exor. had continued testator’s 
business in pursuance of the will, & had in so doing, 
& according to the ordinary course of business 
pursued by testator, given a promissory note for 
goods supplied to testator himself :—Held: the 
exor. could not obtain in a creditor’s suit for the 
adininistration of testator’s estate an injunction 
to restrain the creditor to whom the promissory 
note had been given from proceeding upon it at 
law, although there might have been an under- 
standing that the exor. was not to be personally 
liable, & the creditor was to look only to testator's 
assets for payment, & although the money pro- 
duced by the exor.’s trading had been paid into 
ct. under an order in the suit. Such relief, if to 
be obtained, must be sought in a distinct suit.— 
Lucas v. WILLIAMS (No. 1) (1862), 4 De G. F. & J. 
436; 10 W. R. 606; 45 E. BR. 1253, L. JJ. 


Right t ee 
No. 6399, poet, g 0 indemnity.) — Sce 
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5998. ——— For debts incurred in trading—When 
acting bon& pp Rese who were directed by the 
will to call in testator’s personal estate with all 
convenient speed, continued his trade for some 
years after his death, & ultimately a considerable 
loss was sustained. But the ct. refused to charge 
them with the loss, as they had acted bond fide, 
& according to the best of their judgment.— 
GARRETT v. NOBLE (1834), 6 Sim. 504; 3 1. J. Ch. 
159; 58 E. R. 683. 

Annotation :—Refd. Bullock v. Wheatley (1844), 1 Coll. 130. 


5999. -]—An exor. of a trader carrying 
on the trade after his death, though not avowedly 
in the character of exor., is nevertheless personally 
liable for all the debts contracted in the trade after 
testator’s death, whether he is entitled or not, to 
be wholly, or to any extent, indemnified by 
testator’s personal estate, & whether testator’s 
estate is sufficient or insufficient for that purpose. 
Neither does the propriety of the exor.’s conduct, 
as between himself & those beneficially interested 
in testator’s personal estate, give the creditors of 
the trade, becoming so after the death of testator, 
the rights of creditors of testator; it being 
immaterial, as far as they are concerned, whether 
testator, if he had a partner, was bound by a 
covenant with him that testator’s exor. should 
continue the trade in partnership with the surviv- 
ing partners. 

The exor. of a deceased shareholder in a joint 
stock banking co. held not liable to make good out 
of his testator’s assets, debts contracted by the 
co. subsequently to testator’s death, though the 
shares were registered in the exor.’s name, & he 
received the dividends in his character of exor., 
the debts due at his death having been subsequently 
discharged by the co.—LABOUCHERE v, TUPPER 
(1857), 11 Moo. P. C. C. 198; 29 L. T. O. S, 357 ; 
5 W.R. 797; 14 E. R. 670, P. C. 


Anwotetion :—Refd. Strickland v. Symons (1884), 26 Ch. D. 
4 35. 








6000. -—— —-—.]—-Re JOHNSON, SHEARMAN v. 
ROBINSON, No. 6022, post. 


6001. For failure to perform duty—What 
amounts to wilful default.;—Testator gave his 
interest in the business & the stipulated ordinary 
capital to his sons K., G., & W., who was a minor, 
& he directed his exors. to carry on the business, 
in conjunction with his two sons, until W. attained 
twenty-one, & he empowered thern to sell his share 
in the brewery during his minority. He charged 
his freehold & other property with the payment 
of his surplus capital, & directed mtges. of his real 
estate for securing his legacies :—-Held : there was 
no reason for thinking that the surplus capital 
could, if at all, have been realised, without putting 
an end to the business, which the exors. could not 
do without breach of their duty ; though the exors. 
had not properly performed their duty, still, as 
it had not becn satisfactorily made out that there 
ever were partnership assets, out of which the 
legacies could have been recovered or secured, the 
exors. ought not to be charged with wilful default. 

But, assuming that it was not the duty of the 
exors. to stop the business, for the pu e of 
realising the legacies, till W. attained twenty- 
one, & that there was not at that time property 
for that purpors, still the exors. might have so 
conducted themselves in the management of the 
business in the interval, & have so been 8 saber to 
loss of the property as to have subjected themselves 
to personal liability to the legatees.... Iam of 
opinion that the charge nst them cannot be 
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supported upon that ground (LORD CoTTENHAM, 
O.).—- ROWLEY v. ADAMS (18498), 2 H. L. Cas. 725 ; 
9 BE. R. 1267, H. L. 


Annotation :-——Refd. Paddon v. Richardson (1855), 7 De G. 
M. & G. 563. 


—— To be adjudicated bankrupt.) — See 
BANKRUPTCY, Vo. IV., p. 34, Nos. 288-290. 


6002. Liability of administratrix—For debts in- 
curred in trading.|—-The administratrix of intestate, 
a dealerin builder’s materials, carricd on intestate’s 
{rade, & bought cement for the purposes of the 
drade. On Apr. 15, 1886, a receiver & manager 
was appointed in an administration action brought 
hy the infant child of intestate. On Apr. 22 the 
vendors recovered judgment against the adminis- 
tratrix for the price of the cement, but judgment 
was not signed till May 18, on which day the 
cement remaining in specie was sold along with 
other effects under an order in the administration 
action. Execution was never issued by the 
vendors of the cement, but they applied in the 
administration action to have the proceeds of its 
sale applied in payment of their debt. The judge 
refused this relief but declared them entitled to a 
lien on the beneficial interest of the administratrix 
in intestate’s estate :—Held: the cement, as 
between the vendors & the administratrix, was the 
property of the administratrix, she being a debtor 
to them for the price, & as between the adminis- 
tratrix & the estate the cement belonged to the 
estate subject to the right of the administratrix 
1o be indemnified for the price if she was not a 
debtor to the estate, the vendors could not have 
any higher claim than hers, & were not entitled 
to anything more than the order gave them. 
Qu.: whether the order was right in declaring 
them entitled to a lien. 


A trader dies & his personal representative carrics 
on his business. Whether the representative 
carries it} on with or without authority, a person 
with whom he contracts a debt has no remedy 
against the assets, though an exor.. if he has 
carried onthe business in accordance with his duty, 
has a right to be indemnified out of them (CoTron, 
L.J.).—Me ISvANs, EVANS v. EVANS (1887), 34 
Ch. D. 597; 561. T. 7683 35 W. R. 586, C. A. 
aaitine :—Consd. Jennings v. Mather, [1901] 1 K. B 


Relfd. Re Gorton, Dowse v. Gorton creee). 40 Ch. D. 
536; Re Reynolds, Er np. White, (19145) 2 K. B. 186. 


In respect of contracts & torts.J]-—See Part 
VI., Sects. 1, 2, poat. 


To account.|——-See Part VI., Sect. 6, post. 

Execution against representative.|—Sce Part VIT., 
Sect. 1, sub-sect. 10; Sect. 2, sub-sect. 10, post, 

Rights of creditors.}—-Sce Sub-sect.. 6, post. 


SuB-sEcT. 4.—DIABILITY OF TESTATOR’S 
ESTATE. 


6003. For debts contracted in trading-—Whether 
limited to part employed in trade.|—LANKEY r, 
Es nmoow (1788), 3 Madd. 148, n.; Buck, 210; 


Annotations :-—N.F. Ex p. Garland (1804), 10 V 11 
std. Re Hodson, Kx p. Richardaon (1818), 3 Madd Ny 
Expld. M‘Neillie v. Acton (1853), 4 be che G. als 
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Refd. Owen v. Delamere (1872), L. R. 15 Eq. 134; Re 
Mellor, Ez p. Manchester Bank (1879), 12 Ch. D. 917. 


6004. -|— Under a bkpcy. of an exor. 
& trustee, directed by the will to carry on a trade, 
& a limited sum to be paid to him by the trustees 
for that purpose, the general assets beyond that 
fund not liable.—Re BALLMAN, Kaz p. GARLAND 
(1804), 10 Ves. 110; 1 Smith, K. B. 220; 32 
EK. R. 786, L. C. 
Annotations :—Consd. Re Hodson, Ex p. Richardson (1818), 

Buck, 202. Folld. Thompson v. Andrews (1832), 1 My. & 

K. 116. Apld. Ex p. Butterfield (1847), De G. 570. 


Apprvd. Labouchere v. Tupper (1857), 11 Moo. P.C.C. 198. 
std. die Beater, E. 








zp. Edmonds (1862), 4 De G. KF. & J. 
488. nsd. Owen v. Delamere (1872), L. R. 15 Eq. 134 ; 
Fairland v. Percy (1875), L. R. 3 P. & D. 217; Ie Beale, 
Ex p. Corbridge (1876), 4 Ch. D. 246; Re Johnson, Shear- 
Inan v. Robinson (1880), 15 Ch. D. 548. ld. Fraser r. 
Murdoch (1881), 6 App. Cas. 855. Consd. Strickland r. 
Symons (1884), 26 Ch. D. 245. BRefd. He Sudell, Ex 7. 
Myers (1833), 2 Deac. & Ch. 251; Thompson tv. Derham, 
Thompson v. Goodman (1842), 1 Hare, 3458; M'‘Neillie 


». Acton (1553), 4 De GM. & G. 744; Re Mellor, Er 


Manchester Bank (1879), 12 Ch. D. 917; Re Blundell, 
Blundell v. Blundell (1890), 44 Ch. D.1; Re Millard, Er p. 
Yates (1895), 72 La. T. 823. 

6005. ——.]-—Testator disposed of his 
property by his will, & directed a trade in which 
he was concerned to be carried on after his death : 
—IHeld: only testator’s capital in the trade was 
liable to the creditors of the trade, who became 
such after testator’s death. & they had no further 
claim upon his assets.—e Hopson, Er p. RIcHaRn- 
SON (1818), 3 Madd. 138; Buck. 2023; 56 EF. &. 
4615 affd. (1819), Buck, 421, 1... 

Annotations + Apprvd. Labouchere v. Tupper (1857), 11 
Moo, P.C. C. 198. Consd. Owen v. Delamere (1572), L. RK. 
15 Ky. 134; Re Mellor, Ar p. Butcher (1880), 13 Ch. D. 
465; Fraser r. Murdock (1881), 6 App. Cas. 855. Refd. 


Thompson vr. Derhum, Thompson v. Goodman (1842), 
1 Hare, 358. 


6006. .j}—Where testator directs his 
trade to be carried on after his death, that part 
of his property only will be liable, in case of bkpcy., 
which he has directed to be embarked in the trade. 
——THOMPSON t. ANDREWS (1832), 1 My. & K. 116; 
2L. J. Ch. 46; 39 E. R. 625. 

Annotation :—Refd. Thompson t. Derham, Thompson v. 
Goodman (1842), 1 Hare, 358. 

6007. ---- -|— Testator directed his widow 
to carry on his business, until his youngest child 
should attain twenty-one; &, for that purpose, 
gave her the entire usc, disposal & management of 
the capital, stock & effects which should be in, due 
& owing or belonging to him, in his trade, at the 
time of his decease; & he authorised his exors. 
to augment the capital employed therein; the 
exors. renounced, & the widow took out adminis- 
tration :—IHeld: the specified property of testator 
only was liable to the debts contracted by the 
widow in carrying on the trade.—Cursvsn +. 
CuTsusnH (1839), 1 Beav. 184; 8 L. J. Ch. 175; 
3 Jur. 142; 48 FE. R. 919. 

Annotations :—Apld. Fraser v. Murdoch (1881), 6 App. Cas. 
855. Refd. Thompson rv. Derham, Thompson t. Goodman 
(1842), 1 Hare. 358; Owen r. Delamere (1872), L. R. 15 
Eq. 134; Fainlamb vt. Percy (1875), 39 J. P. 632. 

6008. —-— Liability of funds in court — - Trading 
authorised by court.]|—In an administration suit, 
the ct. authorised the legal personal representative 
to carry on newspapers which formed part. of the 
assets, & a stationer for that purpose furnished 
paper on credit :—Held: he was entifled to he 
paid out. of the fund in ct. forming part of testator’s 














trade assets of testator.—JETHABHAI 
ale Stal (1999), I. L, R. 34 Bom. 


tors 


562 


Sect. 1.—To carry on testator’s business : Sub-sects. 
estate, though such estate was insufficient to pay 
testator’s debts.—TINKLER v. H1inpMarRsnH (1840), 
2 Beav. 348; 48 BE. R. 1215. 

Annotation :—Rofd. Land v. Land (1874), 43 L. J. Ch. 3tt 


6009. Business carried on in executor’s 
name.|—If an exor., in pursuance of the directions 
contained in testator's will, carries on testator's 
business, & in so doing contracts debts, the fact 
that, he has carried on the business in his own name 
& that testator’s assets employed in it are ostensibly 
the exor.’s own property, will not entitle a judg- 
ment creditor of the exor. to take in execution 
testator’s assets. Lapse of time & an enjoyment 
of the assets in a manner inconsistent with the 
trusts of the will, coupled with the consent of the 
beneficiaries, may, however, raise an inference of a 
gift of the assets by them to the exor., & entitle 
his judgment creditor to take them in execution. 
But, when the possession & the time which has 
elapsed are in accordance with the trusts of the 
will, no such inference can arise. An exor. Six 
years after the death of testator, surrendered a 
lease belonging to testator, & took a renewed Icasc. 
including additional property, & at an increased 
rent, in hisown name. He afterwards deposited 
the lease as security for money advanced to him, 
which he applied to his own purposes. The 
renewed Icase contained no mention of the sur- 
render, & the mtgee. did not know that the borrower 
was an exor., or that he was not the beneficial 
owner of the lease. He did not, however. make 
any inquiry into the title. An action was after- 
wards brought to administer testator’s estate, 

a consent order was made for the sale of the 
leasehold property, without prejudice to any right, 
the mtgee. giving up the lease to facilitate the sale. 
He claimed to be paid the amount due to him by 
the exor. out of the proceeds of sale :—Held: 
(1) the lease was in equity part of testator’s estate. 
& the equity of the estate being prior to the equity 
of the mtgee. must prevail against it; (2) the 
equitable mtgee. was not injured by the order to 
give up the indenture of lease, & did not thereby 

acquire any claim upon the procecds of the sale.-— 

Re MorGcan, PILLGREM tv. PILLGREM (1881), 18 

Ch. D. 93; 50 7.. J. Ch. $84; 45 L. T. 183; 30 

W.R. 223, C. A. 

Annotations :—As to (1) Refd. Re Gorton, Dowse r. Gorton 
(1889), 60 L. T. 305 ; Graham r. Drummond, {1896} 1 Ch. 
968; Jennings v. Mather, (1901) 1 K. B. 103. 
Execution against representative for debts in- 

curred in carrying on business.'—See Part VIT., 

Sect. 2. sub-sect. 10, post. 





SUB-SECT. 5.—RIGHTS OF BENEFICIARIES, 


6010. To profits or interest—-Rate of interest — 
Business carried on without authority.)— BURDEN 
v. BURDEN (1813), cited 1 Jac. & W. 134. 


6011. ——.]—(1) Where trust pro- 
perty is employed in trade without authority, the 
cestuis que trust must elect to take cither the 
profits for the whole period, or interest for the whole 
period, Circumstances may arise to entitle them 
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after decree for administration : 
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to take profits for one, & interest for another part 
of the period; but a notice of dissolution of partner- 
ship, published for a particular purpose & not 
accompanied by a settlement of accounts, or a 
transfer of the property, is not sufficient. Qu. - 
whether embarking the fund in a new trade, or at 
a different place would be sufficient. 


(2) Interest to be computed at 5 per cent. when 
the property has been employed in trade.— 
HEATHCOTE v. TurmME (1819), 1 Jac. & W. 1225 37 
K. R. 322. 

Annotations :-——As to (1) Refd. Docker 1. Somes (1834), 2 
My. & K. 655; Wightwick r. Lord (1857), 6 A. L. Cas. 
217; Vyse vr. Foster (1872), 8 Ch. App. 315, n.  .f8 to 
(2) Refd. Agabeg v. Hartwell (1835) 4 L. J. Ch. 190. 

6012. To profits—In what proportion.] —PItf. 
married one of the daughters of testator; on 
testator’s death, the partnership between him & 
deft. was dissolved. Deft., who was the exor., 
continued to carry on the business with the same 
capital :—-Held: testator’s trade having been 
carried on after his death with his capital, pltf. & 
his wife were with testator’s other children entitled 
to the profits in proportion to the shares they were 
respectively entitled to in testator’s persona! esta‘ e, 
—HitL v. BURNHAM (1805), cited 15 Ves. 220, 
eit, 

Annotation :—Refd. Crawshay t. Collina (1826), 2 Russ. 325. 


6018. ——.|—-Re CAMERON, NIXON rr, 
CAMERON, No. 5990, ante. 


6014. As between tenant for life & re- 
maindermen.|] — Ite CROWTHER, MiIpaney vr. 
CROWTHER, No. 5981, ante. 


6015. To interest —-Profits retained in business -- 
As additional capital.!—Testator authorised — his 
exors. to enter into a partnership with his brother, 
on such terms as they should think fit, & leave his 
capital therein. The exors. did so, & the articles 
of partnership stipulated that interest at £5 per 
cent. should be paid on testator's capital, & that 
part of the exor.’s profits should be left in the con- 
cern as additional capital :-—deld: the tenant for 
life was entitled to the interest, but the share of 
the profits retained as additional capital must, 
as between the tenant for life & remainderman, be 
considered as capital & not income.—StTrRouD v. 
GWYER (1860), 28 Beav. 130; 2 LL. T. 400; 6 
Jur. N.S. 719: 54 E.R. 315. 

Annotations: Consd. ite Hill, Will ve. Hill (1881), 50 L. J. Ch. 
551. Refd. Vyse cv. Foster (1872), 4 Ch. App. 300; 
Chillingworth c. Chambers, (1896) 1 Ch. 685; Re Appleby, 
Walker v. Lever, fte Appleby, Walker v. Nisbet (1902), 
SEW. R. 1635 Slade r. Chaine, [1908] 1 Ch. 5223 He 
Hoyles, Row v. Jaggy (No. 2), (1912) 1 Ch. 67, 

To prove in bankruptcy.; —See BANKRUPTCY, 
Vol. IV., pp. 249, 4414, 464, 465, Nos, 2: 

40106, 4187 ef seq. 








SUB-SECT. 6.—RIGHTS OF CREDITORS. 


6016. Of testator—Right to priority—No assent 
by such creditors to carrying on business.| 
Testator, who died in 1905, & who was carrying on 
a business at the time of his death, enpowe his 
exors, to continue to carry on same. They did so 
for three years, & incurred considerable debts. A 


any order anthori her so to do, & 
there were still unpaid creditors of the 
intestate, & the administratrix was in 
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banking co. were their creditors in connection with 
the business, & that co., suing on behalf of them- 
selves & other creditors of testator, brought an 
action for administration of testator’s estate. 
Judgment was given in 1908 for the usual accounts 
& inquiries, & for inquiries as to the creditors 
whose debts had been incurred by the carrying on 
of the business, as to the amount of testator’s 
assets properly employed by the exors. in carrying 
on the business, & as to the amount of such assets 
available for payment of testator’s debts. Certain 
creditors of testator who came in under the judg- 
ment stated that they had not assented to the 
exors. carrying on the business, & claimed to be 
paid out of testator’s assets in priority to any right 
of indemnity of the exors., & to any right of the 
creditors of the exors. by way of sibhowetion : & 
they applied to have the certificate of the master 
which found the contrary, varied in this respect :— 
Held: the exors. as such were not entitled to do 
as they had donc, secing that there were creditors 
to a substantial amount remaining unpaid; &, 
apart from any creditors of testator who were in 
iw special position by reason of their having 
assented to the exors. carrying on testator’s 
business, every other creditor was entitled to say 
that, as against him, the exors. could not justify 
the carrying on of testator’s business for the period 
that they did; therefore, that whatever right of 
indemnity the exors. might have against the 
beneficiaries, they could not have any such right 
as against the creditors except upon the terms of 
making good to testator’s estate the amount which 
they had in their hands available for payment of 
his debts.—f?e Kast, LONDON County & WEsT- 
MINSTER BANKING Co., Lp. v. East (1914), LIL 
L. T. 101; 58 Sol. Jo. 513, C. A. 


6017. Of representative—Whether creditors of 
testator—Conduct of executor.]|—LABOUCHERE v. 
Tuprer, No. 5999, ante. 


a 6018. _ Right to administration decree.]— 
Testator having directed his exors., at their dis- 
cretion, either to wind up or to continue his busi- 
ness, that of a clothier, with power to apply the 
capital employed in the business in carrying it on, 
& to employ in such business any money, part of 
his general estate, the exors. elected to continue 
the business, but did not, as they said, & the con- 
trary was not proved, employ more of the asscts 
in carrying on the business than were so employed 
at testator’s death. Upon bill by a person alleging 
himself to be a creditor of the business since the 
death, on behalf of himself & all the other creditors 
of testator, seeking administration of testator’s 
estate which had been employed in the business, 
there being no suggestion of insolvency :—HLeld : 
the Sener of pitf. was not an administration 
oan t (i873) oe i oe at law.—OweEN ». 

RE 2), L. R. 15 Eq. 184; 42 L. J. Ch. 
232; 271. 'T. 647; 21 W. R218, set 
Annotations : Fairland v. Percy (1875), L. R. 3 


P.& D. 817 re h Sh 
: : : onnson, Shearman v. Robinson (1880), 
15 Ch, an 548. Refd. Strickland v, Symons (1883s, 23 





6019. —-— Right to grant of administration— 
What conditions may be imposed.|—Testator by 
his will appointed A. & B. exors. & trustees, & 
curated them to allow his wife to receive the rents 

profits of his estate, & to carry on his business 


default :—ZHeld ; credito 

supplied for the fubiieer eter ithe 

vee not entitled to prove against the 

. sets _ get Le outer of the 
&cease rwise.——M ‘ALO : 

M‘ALOon, {1900} 1 L. It. 367.—1R. , 


J,—VOL. XXIV. 


6021 i. Of representative—Right to 
representative's indemnity.)—A person 
supplying goods to an exor. carrying 
on the business of testator in accordance 
with his will has no right agains 
estate, but has a right to be subrogated 
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of a tailor & draper for the term of her natural 1S 


if she should so long remain his widow. A. & 

declined the trusts & duly renounced probate, & 
administration, with the will annexed, was granted 
to the widow, who carried on the business down 
to the time of her death, in Jan. 1874. She 
did not marry again, & she died insolvent & 
intestate. With the exception of a policy of 
insurance for asmall amount, the whole of testator’s 
property was employed by the widow in carrying 
on the business, & while she did so C. supplied her 
with goods in the way of the trade of a tailor to the 
amount of £399. The debt remained unpaid 
at her decease, & C. held no security for any part 
of it. The ct., the parties interested under the will 
having been cited, & there being no opposition to 
the motion, decreed administration with the will 
annexed, of the unadministered effects of testator 

C. as an equitable creditor of the estate, but 
required, as conditions to his obtaining the grant, 
that he should in the first place, as a legal creditor 
of the widow, take out administration to her estate, 
& also give justifying security.—In the Goods of 
Percy, FAIRLAND v, PERCY (1875), L. R.3 P. & D. 
217; 44L. 5. P. & M. 11; 32 L. T. 405; 39 
J. P. 632; 23 W. Tt. 597. 

Annotation :-—Refd. Re Johnson, Shearman v. Rebinson 

(1880), 15 Ch. D. 548. 

6020. ——— Right to retain amount of debt— 
Incurred by deceased administratrix—-Out of sale 
of mortgaged property of testator.|—-W., the owner 
& occupier of a public house, gave to H. & Co., 
brewers, a mtge. to secure £1,300, & also all sums 
which should at any time be owing to them from 
W., his executors, administrators, or assigns, on 
any account whatsoever. W. died, giving, by will, 
all his property to his wife, for life, without any 
directions as to carrying on his business. Letters 
of administration, with the will annexed, were 
granted to the widow. The widow carried on the 
business, & was supplied with beer by H. & Co., 
to whom she from time to time made payments 
which discharged the moneys due to them from W. 
at his decease other than the £1,300, but a balance 
of £138 was due from her to them at her decease 
for becr supplied. H. & Co. sold the property 
under a power of sale, & claimed to retain not only 
the £1,300 but the £138. The question was 
raised on summons in an action for the adminis- 
tration of W.’s estate :—Held: as the widow was 
assign of the public-house, the £138 was covered 
by the security, & H. & Co. were entitled to retain 
it.—Re Watts, SMITH v. Watts (1882), 22 Ch. D. 
5; 52 L. J. Ch. 209; 48 L. T. 167; 31 W. R. 262, 
C. A. 

Annotations :-—Mentd. Bird r. Wenn (1888), 33 Ch. D. 215 ; 

Ledbrook v. Passman (1888), 57 L. J. Ch. 855 ;_ Kinnaird 

v. Trollope (1889), 42 Ch. D. 610; Squire v. Pardoe (1891), 

86 L. T. 243; Stone v. Lickorish, [1891] 2 Ch. 363; 

e a cam v. Princess Royal Colliery Co. (1900), 82 
6021. ——— Right to representative’s indemnity.] 
Re BeatTEeR, Ex p. EDMONDS, No. 6398, post. 


6022. .]—Where a trader has by his 
will directed his exor. or trustee to carry on his 
trade & to employ a specific portion of the trust 
estate for the purpose, the rule is that, though 
the exor. or trustee is personally liable for debts 
incurred by him in carrying on the trade pursuant 








to any right of indemnity which the 
exor. has against the estate in respect 
of the liability so incurred.—Re BRAUN, 
BRAUN t. BRAUN (1902), 23 C. L. T. 96 3 
tthe 14 Man. L. R. 346.—CAN. 
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Sect. 1.— To carry on testator'’s business : Sub-sect. 
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has the right to resort for his 
indemnity to the specific assets so directed to be 
employed, but no Further’: &, consequently, the 
creditors of the trade are entitled to stand in the 
place of the exor. & trustee, & to claim the benefit 
of that right so as to obtain payment of their debts; 
but the rule does not apply where the exor. or 
trustee is in default to the specific trust estate 
devoted to the trade ; in such a case, the defaulting 
exor. or trustee not being himself entitled to an 
indemnity except upon terms of making good his 
default, the creditors are in no better position, & 
are therefore not entitled to have their debt paid 
out of the specific assets unless the default is made 
yood.—Re JOHNSON, SHEARMAN WU. ROBINSON 
(1880), 15 Ch. D. 648; 49 L. J. Ch. 745; 43 L. T. 
372; 29 W. R. 168. 


Annotations -—Consd. Strickland v. Symons (1884), 26 
Ch. D. 245; Re Firmin, London & County king Co. 
». Firmin (1887), 57 L. T. 45; Re Blundell, Blundell v. 
Blundell (1890), 44 Ch. D. 1. Distd. dd, d t. 
Kidd (1894), 70 L. T. 648. Apld. Re Frith, Newton r. 
Rolfo, [1902] 1 Ch. 342. Refd. Fraser v. Murdoch (1881), 
6 App. Cas. 855; He Dimmock, Dimmock v. D ock 
eee 52 L. T. 494; Re Millard, Ez p. Yates (1895), 72 

. T, 823; Re Shorey, Smith v. Shorey (1898), 79 L. T. 
349; Jennings v. Mather, [1901] 1 K. B. 108; Re British 
Power Traction & Lighting Co., Halifax Joint Stock 
Ban Co. v. British Power Traction & Lighting Co., 
{1910] 2 Ch. 470. 


to the will, he 





6023. ——-.]—Ihe EVANS, EVANS v. EVANS, 
No. 6002, ante. 
6024. .J—Exors. & trustees, in pur- 








suance of a power contained in a will, carried on the 
business of a licensed victualler after the death of 
testator, & incurred debts to trade creditors. An 
action was commenced for the administration of 
the estate of testator. The trade creditors took 
out a summons in the action asking for an order 
declaring that they were entitled to the trustees’ 
right of indemnity against the estate so as to get 

ayment out of the estate. The trustees had made 

efault in rendering proper accounts, but not in 
payment of money. There was a sufficient fund 
in ct. to pay all the debts :—Held: in order to 
deprive the trustees of their indemnity, there must 
be a default in payment of money & not merely 
a default in the rendering of accounts, & as in this 
case there was no default in payment of money, 
the creditors were entitled to prove against the 
estate through the right of the trustees to 
indemnity, & there would be a declaration to that 
effect.—He Kipp, Kipp v. Kipp (1894), 70 L. T. 
648; 42 W. R.571; 8 BR. 261. 


$025. —— One co-executor a petagir od 
Where testator’s business is carried on after his 
death by his trustees under a power in the will, 
the right of the creditors of the business to be paid 
out of the trust estate in priority to the creditors 
of testator, by virtue of the trustees’ right of 
indemnity in respect of the debts properly incurred 
by them in carrying on the business, is not pre- 





cluded by the fact that one of the trustees has been | 


found a defaulter.—e Frira, NEwron v. Roureg, 
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6026 1. General rule—Absolute power the 
over conte: }-The owes oh an Lemay te 
dispose of any pro iy su 
any restriction imposed by the will 
appoin him. here there is no 
such: ction, the power to dispose 


908.— IND. 


is not dependent on the permission of 
the ct., & the ct. has no jurisdiction in 
matter.—Jn the Goods 

T 47r MULLICK (1896), I. L. R. 23 Cale. 


e.-—— Exempt operty. 
adininistrator has no authority to 
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[1902] 1 Ch. 342; 71 L. J. Ch. 109; 86 L. T. 
212. 

Representative’s indemnity generally.] 
—See Sect. 7, sub-sect. 3, post. 


In bankruptcy.]|—See Bankruptcy, Vol. IV., 
pp. 249, 464, 465; Vol. V., p. 759, No. 6533. 


Srct. 2.—TO ALIENATE. 


See Administration of Estates Act, 1925 (c. 23), 
ss. 82, 33. 


SusB-srcr. 1.—IN GENERAL. 


6026. General rule—Absolute power over assets. ] 
—Qu.: whether a grant of omnia bona sua by 
an exor. passes the goods which he has as exor.— 
Str. JOHN (LorD) & Grays (Sir JouN) CASE (1577), 
4 Leon. 22; 74 E. R. 701. 


6027. ——— -.]—The general rule both of 
law & equity is clear, that an exor. may dispose of 
the assets of testator; that over them he has 
absolute power; & that they cannot be followed 
by testator’s creditors. It would be monstrous if 
it were otherwise ; for then no one would deal with 
anexor. He must sell, in order to effect the will ; 
but who would buy if liable to be called to an 
account. It is also clear, that if at the time of 
alienation, the purchaser knows they are assets, 
this is no evidence of fraud; for all testator’s 
debts may have been already satisfied; or if he 
knows that the debts are not all satisfied, must he 
look to the application of the money ? No one 
would buy on such terms. There is one exception 
indeed, where a contrivance appears between the 
purchaser & executor to make a devastavit ; but 
nothing of that sort appears here ; for the aliena- 
tion is by execution & a bill of sale. Testator died 
three years before this transaction ; & if the exors. 
paid all demands, the assets belong to them. No 
demand was made by pitf. during all that time; & 
long before any demand was made, a fair creditor 
of their own sued out execution. As to fraud, there 
is none. It is stated, indeed, they knew the goods 
were the goods of testator ; but that will not make 
a fraud, as it is not stated that they knew the debts 
were unpaid. It is true that the exors. might 
have disputed the seizing of the goods which he 
had as exor.; but they did not object. On the 
contrary, by being a party to the bill of sale they 
assented to it; & this bill of sale so assented to, 
is equal to a purchase; & is the same as an aliena- 
tion by the exors. (LORD MANSFIELD, U.J.).— 
WHALE v. Boots (1784), 4 Term Rep. 625, n. 3 
4 Doug. K. B. 36; 100 KE. R. 1211. 

Annotations :—Consd. Farr v. Newman sata 4 Torm Rep. 
621; Hill v. Simpson (1802), 7 Ves. 152; M‘Leod v. 
Drummond (1810), 17 Ves. 152. Refd. Quick v. Staines 
(1798), 1 Bos. & P. 293; Ray v. Ray A A ae G. 264 ; 

oe d. Woodhead v. Fallows (1832), 2 Cr. & J. 481; Fon- 
wick v. Laycock (1841), 20. B 108; Graham v. Drum- 

gies ie 96] 1 Ch. 968. td. Shirreff v. Wilks (1800), 
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Part V.—PoWERS AND Ricuts or REPRESENTATIVE. 


SUB-SECT. 2.—-PERSONALTY. 
A. Who may exercise Powers. 


Sec, now, Administration of Estates Act, 1925 
(c. 23), 8. 8. 


6028. Co-executor— Power to sell goods.|/— 
Where the devise is, that two exors. shall sell, 
one alone cannot sell; so where the devise is to 
two exors. to sell: for it is a power with a trust, 
& not only an interest, but one of them may sell 
all the goods, for this is an entire interest in both 
without such a trust jointly. An exor. need not 
name himself exor. when he brings an action of his 
own possession. Ifastranger take goods out of the 
possession of an exor., this exor. shall maintain a 
writ against him without naming himself exor., & 
without naming his co-exor., for the possession 
was in him alone.—ANON. (1355), Jenk. 43; 145 
E. R. 33. 


6029. —— Power to grant term.]—If two exors. 
have a term & one grant all that belongs to him, 
the whole term thereby passes; secus of joint 
49. 

Annotations :—Apld. Simpson v. Gutteridge (1816), 1 Madd. 
609. Refd. Ex p. Holdsworth (1841), 1 Mont. D. & De G. 
475; Ke Chap & Staffordshire Potteries Waterworks 
Co.’a Contract, [1922] 2 Ch. 824. 

6030. .|—Each exor. has entire control 
over testator’s personal estate; he may release, 
pay, or transfer without the other, & so of one 
administrator; though formerly questioned.— 
JACOMB v. Harwoop (1751), 2 Ves. Sen. 265; 28 
E. R. 172. 

Annotations :—Refd. Farr v. Nowman (1792), 4 Term Rep. 
621; Devaynes v. Noble, Sleech’s Case (1816), 1 Mer. 
539. Mentd. Taner v. Ivie (1752), Belt’s Sup. 386; 
Hoare v. Contencin (17 1 Bro. C. C. 27; Kendall cv. 
Hamilton (1878), 3 C. P. D. 403; Re Hodgson, Beckett v. 
Ramsdale (1885), 31 Ch. D. 177. 


6031. Power to assign lease.}|—No objection 
to a title that an assi ent of a term was executed 
by one exor. only, though the deed was prepared 
as an assignment by two exors.; one exor. being 
competent to assign.—SIMPSON v. GUTTERIDGE 
(1816), 1 Madd. 609; 56 E. R. 224. 

Annotations :—Refd. Ez p. Holdsworth a 841), 1 Mont. D. & 
De G. 475; Re Chaplin & Staffordshire Potteries Water- 
works Co.’s Contract, [1922] 2 Ch. 824. Mentd. Dyke 
v. Rendall (1852), 2 De G. M. & G. 209. 

6032. ——_- Acting under mistaken belief in 
authority.|—One of two exors., erroneously be- 
lieving that he was acting with the authority of the 
other, contracted to sell a leasehold house, part of 
testator’s estate :—Held: the purchaser could not 
enforce a specific performance of the contract. 
Qu.: whether he could have done so if the exor. 
had been under no misapprehension.—SNEESBY v. 
THORNE (1855), 7 De G. M. & G. 399; 3 Eq. Rep. 
849; 25 L. T. O. S. 250; 1 Jur. N. S. 1058; 3 
W. RB. 605; 44 EB. R. 156, L. JJ. 


Annotations :—Apld. Naylor v. Goodall (1877), 47 L. J. Ch. 
53. Refd. ReIngham, Jones v. Ingham, (1893) 1 Ch. 352. 


6033. Power to deposit securities.]|—One 
of two exors., who was himself a residuary legatec, 
entered an account with a banker in his own name 
for | executorial purposes, & the banker, with 
notice of the dispositions under the will, made 
advances to the exor. for payments connected 
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with the exorship., & securities were deposited 

for repayment of the advances. The co-exor. 

assented to the first advance, but upon a second 

advance being made to the acting exor. upon other 
securities, he withdrew his assent, & objected to 
the banker being repaid out of the trust property, 
on the ground that the money has been placed to 
the separate account of the acting exor. The 
advances were duly applied to the purposes of the 
administration. Upon an action being brought 
by the banker for a lien upon the second securities 
for repayment of his advances :—Held : the banker 
was justified in advancing money to the acting 
exor. for executorial purposes, & the assent of the 
co-exor. in the first instance was a further justifica- 
tion for placing confidence in the acting exor. & 
in making further advances to him. The repay- 
ment was therefore decreed with mtgee.’s costs.— 
CuiLp & Co. v. THORLEY (1880), 16 Ch. D. 151; 29 
W. 


6034. Power to pledge goods.|— ATTEN- 
BOROUGH v. SOLOMON, No. 6082, post. 


6035. Co-administrator.|—WILLAND v. FENN 
(circa 1743), cited 2 Ves. Sen. at p. 267; 28 E. R. 
173. 

Annotations :—Consd. Jacomb v. Harwood (1751), 2 Ves 

Sen. 265 ; Kent wv. Pickering (1837), 2 Keen, l. 

6036. .|—JacoMB v. Harwoop, No. 6030, 
ante. 


6037. Infant executor.|—Infant exor. sold the 
goods of his testator at less undervalue than they 
were worth; & afterwards brought an action of 
detinue against the vendor upon it in retardatione 
executionis testamenti ; this sale of the infant exor. 
was good; & should bind him notwithstanding 
his nonage (per CUR.).—MANNING’S CASE (1586), 3 
Leon. 143; 74 E. R. 594. 


6038. Power to sell goods to pay debts.|- 
An infant exor., of the age of thirteen, or other 
person by his order, may sell goods to pay debts.— 
nae Hopkins (1591), Cro. Eliz. 254; 78 
c. R. 509. 


6039. Husband of executrix-—-Power to grant 
term.}—A man possessed of a term for years in 
right of his wife as extrix. of her former husband, 
has power to grant & convey same.—THRUSTOUT d. 
LEVICK v. COPPIN (1772), 3 Wils. 277; 2 Wm. Bl. 
801; 95 E. R. 1054. 


anes :—Refd. Pemberton v. Chapman (1858), E. B. & 











B. Extent of Powers. 
(a) Power of 
i. In General. 


6040. General rule.|]-——- Homesspy v. 
(1673), 3 Keb. 208; 84 E. R. 679. 


6041. -]}— WHALE v. Boot, No. 6027, ante. 


6042. To pay debts—Sale of leasehold property.] 
—EWER v. CORBET, No. 6093, post. 


6048. ———.]—-BURTING v. STONARD (1723), 
2 P. Wms. 150; 24 E. R. 677. 
A 


notation -— Rell. M‘Leod v. Drummond (1810), 17 Ves. 
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Sect. 2.—To alienate: Sub-sect. 2, B. (a) 4. & t.] 


6044. Though specifically bequeathed.]} 
—Exor. or administrator where there are debts 
may sell testator’s term specifically devised; &, 
even in suspicious circumstances of fraud, after 
long possession by the purchaser, or the person 
under whom he takes, the ct. will not relieve.— 
ANDREW v. WRIGLEY (1792), 4 Bro. C. C. 125; 29 
E. R. 812. 

Annotations :—Refd. Hill v. Simpson (1802), 7 Ves. 152 

M‘Leod v. Drummond (1810), 17 Ves. 152. Mentd 
Beckford v. Wade (1805), 17 Ves. 87 ; Chalmer v. Brad] 
ee ae & W. 51; Graham v. Drummond (1896), 








ey 
12 


6045. Of executor.]—As to an exor. paying 
his own debt by a sale or pledge of his testator’s 
estate ; whether such a transaction can stand.— 
Scorr v. TYLER (1788), 2 Bro. C. C. 431; 2 Dick. 
712; 29 BE. R. 241, L. C. 


Annotations :-—Refd. Hill v. Simpson (1802), 7 Ves. 152; 
M‘Leod v. Drummond (1810), 17 Ves. 152; ilson v. 
Moore (1834), 1 My. & K. 337; Vane v. Rigden 1870), 5 
Ch. A 663; Graham v. Drummond, [1896] 1 Ch. 968 ; 

Re Chaplin & Staffordshire Potteries Waterworks Co.’s 

Contract, [1922] 2 Ch. 824; Re Kemnal & Still’s Contract, 

[1923] 1 Ch. 293. Give), 3 

Ves. 135; Stackpole v. Beaumont (1796), 3 Ves. 89; 

Clarke v. Parker (1812), 19 Ves. 1; Lloyd v. Branton 

GetD 3 Mer. 108; Morley v. Rennoldson, Morley +v. 
inkson (1843), 2 Hare, 570; Godfrey v. Hughes (1847), 

5 Notes of Cases, 499; Newton v. Marsden (1862), 2 John. 

& H. 356; Bellairs v. Bellairs (1874), L. R. 18 Eq. 510; 

Re Nourse, Hampton v. Nourse, [1899] 1 Ch. 63; R 

Whiting’s Setthnt., Whiting v. De Rutzen, [1905] 

Ch. 96; Re Hewett, Eldridge v. Iles, [1918) 1 Ch. 458. 


6046. Under will—What amounts to power of 
sale.]—Devise of a cottage, etc., to the wife for 
life, remainder to P. for life if she survived the wife, 
& after the death of P., to be distributed as there- 
after mentioned ; ‘‘ & as to all the rest, residue & 
remainder of my estate & effects, etc., unto my 
wife,’ for life, remainder to P. ‘‘ if she shall be 
then living’’; ‘‘ but if she shall be then dead, 
then my will & mind is, that the whole shall be sold 
& the money arising therefrom shall be cqually 
divided between, etc.”’; ‘' & as to all the rest, 
residue & remainder of my estate & effects, etc., 
to my wife,” who was appointed residuary legatee 
& sole extrix. PP. died in the lifetime of the wife 
of the devisor :—Held : the wife did not, as extrix., 
derive a power of sale under the first residuary 
clause, & the second residuary clause operated 
only upon such property of the devisor as was not 
previously disposed of. —ALLUM v. FRYER (1842), 
3 Q. B. 442; 11 L. J. Q. B. 313; 7 Jur. 13; 114 
i. R. 576. 


6047. ——— Discretion of trustees— Where several 
offers of purchase.|—A. & B. were trustees under 
a will for sale of a valuable outfitting business & 
the stock in trade. C. was the only cestui que 
trust in esse. Two offers were made of nearly 
equal value, one by D. & E., persons who had been 
in the employ of testatrix; the other by F, 
A. & B. considered the former offer to be the 
more advantageous, on account of the assistance 
which would be afforded to them by D. & E. in 
getting in the outstanding debts, which were 
considerable. C. was in favour of F. There was 
some conflict in the evidence as to what discussion 





Mentd. Pearce v. Loman 
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| took place between A. & B. & C, Ultimately 
the offer of D. & E. was accepted. On a bill filed 
by C. against A. & B. alleging that F. would have 
made a higher offer if the negotiations had been 
continued, & charging the trustees with the con- 
sequent loss to the estate :—Held: the trustees 
could not, under the circumstances, be made liable, 
& they ought to be allowed the usual trustees’ 
costs of the suit.—SELBY v. BowlE (1863), 2 
New Rep. 2; 8 L. T. 372; 9 Jur. N.S. 425; 11 
W. RK. 606, L. JJ. 


6048. ——- Sale to co-executor—Validity.|— 
Where testator gives an absolute discretion to his 
exors. to postpone the sale & conversion of his 
estate, they are not bound by the ordinary rule 
to convert the property within a year, even though 
some of the property consists of shares in an un- 
limited co. or will they be liable in the absence 
of mala fides for loss arising to the estate from the 
non-conversion. 

Testator gave all his real & personal property, 
including a business, to his exors. on trust to sell 
& pay the income to his wife for life, & after her 
death to pltf., but with full discretion to his exors. 
to postpone the sale of his estate. He directed 
that until the sale the net income should be applied 
in the same way as the income of the proceeds of 
the sale was to be applied. Shortly after the 
death of testator one of the exors. purchased the 
business at a valuation :—Held: the sale must 
be sct aside, & the exor. must account for the 
profits made since the sale without salary, but 
with just allowances; & the amount of the profits 
must be treated as capital, & the widow was only 
entitled to the income of it.—Re NORRINGTON, 
BRINDLEY v. PARTRIDGE (1879), 138 Ch. D. 654; 
44J.P.474; 28 W. 2. 711, C. A. 

Annotations :—Refd. Re Crowther, Midgley v. Crowther 

hed 64 L. J. Ch. 537; Re Irwin, Barton v. lrwin (1895), 

9 Sol. Jo. 233. 

6049. Effect of administration action — By 
creditor of testator.|—A bill filed by a creditor of 
deceased testator, for the administration of thc 
estate under the direction of the ct., does not of 
itself suspend or control the exor.’s right to dis- 
pose of the property & make a good title. ‘Lhe 
cts. of common law take judicial notice of this 
principle of equity ; & evidence to show a contrary 
practice is not admissible.—-NEEVES v. BURRAGE 
(1849), 14 Q. B. 504; 19L.J.Q. B.68; 14L. T. 
O.S. 394; 14 Jur. 177; 117 E.R. 196. 


Annotation :—Refd. Price v. Prico (1887), 35 Ch. D. 297. 
Sale of stock in public funds.]—-See BANKERs, 


i Vol. Jit; pp. 123, 124, 


6050. Sale of shares.)—-l’., owner of a share in a 
co., died in 1859 intestate, & in June, 1859, adminis- 
tration to her estate was granted to A., ber sole 
next of kin. <A. died in Nov. 1859, intestate, & 
without having dealt with the share, leaving S. 
his sole next of kin, & administration to his estate 
was granted to his widow, BE. In Feb. 1860, LE. 
passed the residuary account of P.’s estate showing 
no debts. InNov. 1860, E. described as ‘‘ adminis- 
tratrix of A. administrator of P.’’ executed a 
transfer of the shares, which was passed by the 
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co. In 1865 S. died intestate without having dealt 
with the share. In July, 1883, administration de 
bonis non of P.’s estate was granted to plitf., one 
of the next of kin of S., who brought an action 
against the co., claiming the valuc of the share 
or damages for thcir having allowed it to be 
wrongly transferred :—Held: as on the passing 
of the residuary account of P. the share belonged 
to the estate of A., any damages recovered would 
belong to the estate of A., & be held by pltf. as 
trustee for that estate; & as that estate had 
already received the purchase money of the share, 
the action could not be sustained.—CLARK v1. 
coe qn eonOUaAN Gas Co. (1885), 53 L. T. 
646, C. A. 


6051. Time for sale—-Whether court will ac- 
celerate time—At instance of residuary legatee.|— 
Testatrix, after giving certain specific chattels, 
bequeathed her residuary estate to R. in trust to 
sell all the estate, except the leasehold house in 
which she had carried on business. She declared 
it to be her will & mind that R. should employ 
W., then in her service, to carry on & conduct the 
business until the expiration of the leasc, allowing 
him a reasonable salary. After the expiration of 
the lease testatrix directed R. to sell the business, 
roodwill, etc. Testatrix then gave certain pecu- 
niary legacies, & bequeathed the residue to S.:— 
Held: S. was not entitled to have an immediate 
sale.—Re GRAYDON’S ESTATR, SAUNDERS v. 
ROTHERHAM (1862), 3 Giff. 556; 7 LL. T. 185; 
9 Jur. N.S. 66; 10 W. R. 505; 66 E.R. 529. 


6052. Covenants for title—On sale of lease- 
holds.|—Under a contract for the assignment of a 
term, whether from the original lessee, or a mesne 
assignee, the purchaser must covenant for 
indemnity against payment of rent & performance 
of covenants ; though he cannot have a covenant 
for the title from the assignor; as being an exor. 
pg hs v. Morris (1812), 1 Ves. & B. 8; 35 

1 R. 4, D.C. 


Annotations :—Refd. Wilkins v. Fry (1816), 1 Mer. 244: 
Steward v. Wolveridge (1832), 9 Bing. 60. 


6053. .]—(1) Exors. sell by auction, 
in nine lots, sundry houses which testator, during 
his life, held by lease under the Crown, & of which 
they, after his death, obtained a new lease, subject 
to one entire rent of £243; the printed par- 
ticulars mention that the sale is by exors., & that 
the nine lots are all held under one lease, & at one 
entire reserved rent. Decreed, upon a bill filed 
by the vendors, & an answer, submitting to per- 
form the contract upon an indemnity being given. 
that the purchaser of one lot, with respect to 
which the particulars stated that the apportioned 
rent for it was £52, was entitled to have an indem- 
nity from the exors. against his liability for the 
whole reserved rent, & the breach of any of the 
covenants in the original lease. 


(2) I know not that any authority has hitherto 
established that exors. are not bound, when they 
come forward as vendors, to make as good a title 
as other vendors (LEACH, V.-C.).—WEST v. WILD 
(1824),3 L. J. O. 8S, Ch. 15. 








ii. Who may purchase. 


6054. Executor himself.)— Where an exor. 
appears to have made 5 per cent. on the assets in 


a ee se aa 


k. Goodwill of busineas.}—The good- 
will of a professional business may 
be sold by the representative, & the 
oontract enforced, where the price has 


1 Heu of 
treated Bee us the business as 


! y —Re Crago 
‘RAGO v. CRAGO ° 
69.—-AUS 7” (1908), 8 8. R. N. 8. W. 
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his hands, or where he has by the non-applica- 
tion of assets done damages to the estate of the 
amount of 5 per cent., in either case he shall be 
charged with interest at that rate, & therefore 
where he permits debts carrying interest at 5 per 
cent. to run on when he had in his hands a fund 
to pay them, he shall ea ratione pay interest at 
that rate. But where it appears only that the 
exor. retained the assets for his own purposes he 
shall answer interest at 4 per cent. An exor. 
shall not be permitted either immediately or by 
means of a trustee, to be the purchaser from him- 
self of any part of the assets, but shall be con- 
sidered a trustee for the persons interested in the 
estate, & shall account for the utmost extent of 
advantage made by him of the subject so pur- 
chased.—HALu v. HALLET (1784), 1 Cox, Eq. Cas. 
134; 29 E. R. 1096, L. C. 


Annotations :—Refd. Re Postlethwaite, Posticthwaite v. 
Nickman (1888), 59 L. T.58. Mentd. Raphael v. Boehm 
(1805), Ll Ves. 92; Simpson v. Lamb (1857), 7 I. & B. 


$1; Nant-y-glo & Blaina Ironworks Co. ». Grave (1878), 
a eg 738; Re Stevens, Cooke v. Stevons, [1898) 1 


6055. Co-executor—Sale to partners of testator 
—Resale to co-executor.}|—Sale of testator’s share 
in a partnership trade, & the property belonging 
to it, by his exors., to his partners, for the purpose 
of being re-sold to one of his exors., sct aside, & 
his estate held entitled to his aliquot proportion 
of the subsequent profits, as if the partnership 
had continued.—Cook v. COLLINGRIDGE (1823), 
Jac. 607; 13. J. O. S. Ch. 74; 37 KK. RR. 979, 
1. Oe 
Annotations :—Refd. Crawshay v. Collins (1826), 2 Russ. 

325 ; Wedderburn v. Wedderburn (1838), 4 My. & Cr. 

41; Portlock v. Gardner (1842), 6 Jur. 795; Wedderburn 

v. Wedderburn (1856), 22 Beav. 84; Davies v. Hodgson 

(1858), 25 Beav. 177 ; McDonald v. Richardson, Richard- 

son ». Morten (1864), 10 L. ‘Il. 166; De Cordova v. De 


Cordova (1879), 4 App. Cas. 692. Mentd. Cookson »v. 
ok on (1837), 8 Sim. 529; Willett v. Blanford (1842), 


Hare, 253; Travis r. Milne, Milne v. Milne (1851), 9 
Hare, 141; Cooper v. Hood (1858), 26 Beav. 293; 
Mellersh v. Keon (1859), 27 Beav. 236; Smith v. Everett 


(1859), 27 Beav. 446; Parsons v. Hayward (1862), 31 
Beav. 199; Johnson v. Helleley (1864), 2 De G. J. & Sm. 
446; Vyse v Foster (1874), L. R. 7 H. L. 318; Wilkes 
v. Saunion (1877), 7 Ch. D. 188; Re Norrington, Brindley 
v. Partridge (1879), 13 Ch. D. 654 ; Walker v. Mottram 
(1881), 19 Ch. D. 355; Pearson r. Pearson (1884), 27 
Ch. D, 145; Trego v. Hunt, (1895] A. C. 7. 


6056. ——_.|—-Re NoORRINGTON, BRINDLEY v. 
PARTRIDGE, No. 6048, ante. 
6057. ——- Who has not proved—No unfair 


advantage.|—J/eld: a sale is not to be avoided 
merely because when entered upon the purchaser 
has the power to become trustee of the property 
purchased, as, for instance, by proving the will 
which relates thereto, though in point of fact he 
never docs become such. Such a purchaser is 
under no disability, & in order to avoid such sale 
it must be shown that he in fact used his power in 
such a way as to render it inequitable that the sale 
should be upheld.—CLaRK v. CLARK (1884), 9 
APP. Cas. 733; 53 L. J. P. C. 99; 51 L. T. 780, 
C, 
Annotation :—Apld. Re Boles & British Land Co.'s Contract, 
{1902] 1 Ch, 244. 


6058. J—A., B. & C. were exors., & 
C. trustees of testator, who had property in 
Jamaica. <A. proved the will in Jamaica, & B. 
& C. in England. Before the estate was wound 
up & accounts settled A. purchased from B. & C 








been agreed upon, or there are other 
means of fixing its value.—CHRISTIE 
(ADMINISTRATRIX) v. CLARKE (1866), 
16 . P, 544, 27 Uz. Cc. Rh. 21.—CAN. 
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Sect, 2.—To alienate: Sub-sect. 2, B. (a) it., (b) 
& (e).] 


a business carried on by testator in Jamaica :— 
Held: the sale to A., being of itself part of the 
process of realising the estate, could not be justi- 
fied as a sale to an exor. who had assented to a 
bequest, & must be set aside at the instance of 
the beneficiaries—Re HARVEY, HARVEY v. LAM- 
BERT (1888), 58 L. T. 449. 
Annotation :—Refd. Re Postlethwaite, 

Rickman (1888), 59 L. T. 58. 

6059. Partner of testator—No unfair advantage.] 
—(1) Testator by his will directed his exors. to 
convert into money all his residuary estate, & 
apply it as therein mentioned. The will contained 
a proviso that, notwithstanding this direction, 
they might permit his share in a firm of which he 
was & partner to remain in the business for a term 
of three years, or even of seven years, if good 
reason for it was shown. A valuation was made 
shortly before his death of the partnership pro- 
perty, & his share was estimated at a certain sum. 
After his death the administratrix, with the will 
annexed, sold his share, taken at the above valua- 
tion, to the surviving partners, part of that sum 
to be secured to her by bond, & payable in four 
years, with 5 per cent. interest in the meantime, 
& the other part to be placed at her disposal. 
The next of kin having failed a bill against the 
partners for an account of deceased patrner’s 
share, & of the profits of the partnership, etc., 
the partners put in a plea of purchase from the 
administratrix, without notice, of the share of 
testator :—Held: valid. 


(2) The legal personal representatives of a 
deceased partner may sell his share in the business 
to the surviving partners, if they do it fairly, 
without being liable to have the sale upset. They 
may even employ the surviving partners as bankers, 
taking deposits of money at interest even, without 
subjecting them to an account of profits. The 
cts., however, will look at their transactions with 
close attention; & if there has been great in- 
equality in respect of the knowledge they have, 
& advantage has been so far taken of that in- 
equality as to lead to very unequal & unfair 
results, that will not be permitted ; but, then, 
there must be some sufficient evidence of it, & 
it is not to be inferred merely from the relation 
“sin wi be SS te oe v. HowEL, 

: eav. 6; . T. O. S. 509 ; P 
905; 50 BE, R. 718. Sc cies 


6060. Brother & partner of administrator—Sale 
at undervalue.]—Sale by an administrator to his 
brother & co-partner set aside, it appearing to 
the ct., from the evidence, that the sale was made 
at an undervalue so gross that it ought to be 
deemed fraudulent & void.—Rick vy, Gordon 
(1848), 11 Beav. 265; 50 E. R. 818. 
ests :—Mentd. Evanr v. Bremridge (1855), 2 K. & J. 

6061. Son of administratrix—No proof of 
at undervalue.]—Sale by adininiateatris of inte 
tate’s property to her own son under an open 


PART V. SECT. 2, SUB-SECT. 2.— 
B. (b). 
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contract & for undervalue, set aside. The mere 
fact of this agreement being made with the son 
of the administratrix would have been sufficient 
to vitiate the sale, irrespective of the improvl- 
dence of the contract which imposed no condi- 
tions on the intending purchaser, & of the under- 
value.—JOHN v. JONES (1876), 84 L. T. 570. 


(b) Power to Assign and Grant Underleases. 


Power to assign lease or underlet—Without 
consent of lessor--Where covenant not to assign.| 
—See LANDLORD & TENANT. 


6062. ——- With option of purchase.]—In 
dealing with the leaseholds of a testator or 
intestate, an exor. or administrator may grant 
an underlease, if necessary for the due administra- 
tion of the property, but cannot give an option 
of purchase at a future time. An administrator 
granted an underlease of a leasehold estate of his 
intestate, with an option of purchase to the under- 
lessee within seven years at a fixed price :—H eld: 
the option of purchase was ultra vires, & could not 
be supported against the next of kin, although it 
appeared from the evidence to be advantageous 
to the estate.—OcEaNniIc STEAM NAVIGATION Co. 
v. SUTHERBERRY (1880), 16 Ch. D. 236; 50 L. J. 
Ch. 808; 43 L. T. 748; 45 J. P. 238; 209 W. KR. 
113, C. A. ee 

tons : ° rdshire Po c8 
tot ione Sonne, Re Chaplin Fe Gn Baas Re Kernel 

& Still’s Contract, (1923] 1 Ch. 293. RBefd. Re Cooper, 

Cooper v. Vesey (1882), 20 Ch. D. 611; Re Judd & 

Poland & Skelcher’s Contract, [1906] 1 Ch. 684 ; Hewson 

v. Shelley (1913), 82 L. J. Ch. 551. entd. New Windsor 

Corpn. v. Stovell (1884), 27 Ch. D. 665. 

6063. Power to assign leaseholds—As security 
for debt of executor.|—An exor. assigns over a 
mortgaged term of his testator to A. as a satis- 
faction of a debt due to A. from the exor., this is 
a good alienation, & A. shall have the benefit of it 
against the daughters of testator, who were 
creditors under a marriage settlement.—NUGENT 
v. GIFFORD (1738), West temp. Hard. 494; 1 Atk. 
463; 26 E. R. 294, L. C. 

A nsd. Andee o. Wale “a 192), 4k Bro 6. tye il 
° ° ts) ro. &. U. . 
». Simpson (1803), 7 en. 152, Bxpld. M'Leod v. Drum- 


mond (1810), 17 Ves. 152. Consd. Wilson v. Moore (1834), 
1 My. & K. 337; Graham c. Drummond, (1896) 1 Ch. 
968. Refd. Ithell v. Beane (1749), 1 Ves.Sen. 215; Taner 
v. Ivie (1752), Belt’s Sup. 386; Whale v. Booth (1784), 
4 Doug. K. B. 36; Scott v. Tyler (1788), 2 Bro. C. C. 431; 
Farr v. Newman (1792), 4 Term Rep. 621; Dickenson v, 
pons (1798), 4 Ves. 36; Keane vy. Robarta (1819), 
4 Madd. 332. 


6064. ——- ——_.]—TaYLorR v. Hawkins, No. 
6099, post. 


Power to assign promissory note.]—See BILis 
OF EXCHANGE, Vol. V1., p. 210, Nos. 1296-1298. 


(c) Power to Morigage or Pledge. 


6065. Power to mortgage—Condition in will to 
raise capital by profits.|\—A. by will, devised a 
chattel estate to his exors. that out of the profits 
his daughter should receive the interest of £2,000, 
& that the principal should be raised out of the 


bongministratrix, pant v. SECT. 2, SUB-SECT. 2.— 
e (6). 


m. Power to mortgage — Adminis- 
trator who has life interest. }—Testatrix 


of the assets, & the sub-lessee was 
mised atrix in 1806 sub- ntitied as against the administrator gave certain leasebold property to her 
Sorenanees jor at the _ dtr Pe de ee non, to aspecific performance of fusband A. to dispoue of in any way 
often as sho could herself procu covenant for a koe ne gr ee Boe ch pls 


TS e 
renewal from her head landlord. Upon Plunk. 283,— 


M‘NAMARA 112858), L. & G. temp. 


B. The exor, named in the will having 
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surplus profits. The exor. mortgaged this estate 
for £1,800 :—Held: the £2,000 & interest should 
be first raised.—SAVAGE v. HUMBLE (1703), 3 Bro. 
Parl. Cas. 5; 1H. R. 1140, H. L.3 revag. S. C. 
sub nom. HUMBLE v. BILL, 2 "Vern. 444, 

Annotations :—Conad. ie re v. Oxford (1743), cited in 

: Hows Supp. (8 at p. Mead v. Orrery orth 

Consd. Andrew v. Wrigley G72), 4 
— 125; M‘Leod v. Drummond (1810), 17 Ves. ty 

Roti. Ewer v. Corbet (1723), 2 P. Wms. 148; Hill v. 
Simpson (1802), 7 Ves. 

6066. As cae for receivership of co- 
executor—Absence of fraud.|—Three exors. joined 
in assigning a mtge. of their testator as a security 
for the receivership of one of them. As the act 
which was done in this case appeared to be the 
transaction of all the exors., & two not interested, 
& no colour or fraud, but a purchase for a valuable 
consideration, there were not sufficient grounds 
to set aside this assignment of a mtge. belonging 
to J., testator. 


The first question depends upon this point, 
whether this was a good alienation of assets... . 
It must be admitted to be good in point of law, 
for unless exors. do it collusively it is good there, 
& neither creditors or legatees can call it back 
again (LORD HARDWICKE, C.). 

Whoever takes anything from an exor. must 
do it always with notice of a will, & if this doctrine 
was to prevail of notice to an assignee of an exor. 
it would extend to any case of a will, & nobody 
would dare to purchase or take an ‘assignment 
from an exor. (LORD HARDWICKE, C.). 


I do not know any instance where an assi ent 
has been made by an exor. for a valuable con- 
sideration, that this ct. have set it aside, unless 
some fraud appears between the exor. & the 
assignee (LORD JHIARDWICKER, C.).—MEAD  »v. 
tg el ha (1745), 3 Atk. 235; 26 E. R. 


? 


Ba eae reer ‘—Dbtd. Bonney v. Ridgard (1784), 1 Cox, Eq. 
Cas.145. Consd. Androw oe. Vrigloy (179% ), 4 Bro. C.C. 125; 
vil v. Simpnon (auey 7 Ves. 152; M‘Leod v. Drummond 
(1810), 17. Ves. 152; Wilson v. Moore (1834), 1 My. & 
K. 337 Id. Graham v. Drumnoond, [1896] 1 one heey 
Refd. Tiare v. Ivie (1752), Belt's Sup. 386 
a pon eae aha K. B. 36; Farr v. Nowinan (1702 . 
4 Term 1 iep. Keane rt. S hohece: ey wen add. 

Shirreff v. Wi ar {Rast 48, ° Pada da ate ory Chall 

v. ; a8 u rv nne 

(1847), 15 Sim. 479 = 


6067. To secure debts of executor—Absence 
of fraud.]—Exors. may make a valid assignment 
of testator’s property in respect of their own debts, 
or where they apply the consideration of it to their 
own purposes, if no fraud in the other party or 
reasonable ground of suspicion in the transaction. 
Pe v. Iviz (1752), 2 Ves. Sen. 466; 28 E. R. 

’ . e 


Annotations : 
152, 








—Retd. M‘Leod ». Drummond (1810), 17 V: 
Mentd. Steeden v. Walden, {1910} 2 ue 303. = 


aie rete ecridaieraHon 
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6068s. —— Gross negligence.|— 
Transfer by an exor., a clear misapplication of 
assets, immediately after the death, to secure a 
debt of the exor. Ye future advances, under cir- 
cumstances of gross negligence, though not direct 
fraud, set aside by general legatees.—HILL »v. 
SIMPSON (1802), 7 Ves. 152; 32 Ki. R. 63. 
Anntations + Consd. Haynes v. Forshaw (1853), 1 af Hare, 
Refd. Jaco ¢. Harwood ( (1751), 2 Ves. i 265; 
Lowen 6 Le rthor (1806) 13 Bh ng 95 » ocd 6. har 
mond (1810), 17 Vesa. 152; Wilson ». Moore 1834), 1 
My. & K. 337; Fairlie v. ‘Hartwell (1839), 3 Jur. 791. 
nei em v. Mill crete) 13 Ves. 114; bie Lewis 
(1869) R. 8 Kq. 526; pacer v. Nee onal Pro- 
eid Banik (1883), Cab, & El. 5 


6069. caine ees v. Hawi (circa 
1839), cited in 1 De G. M. & G. at p. 646; 22 
L. J. Ch. at p. 184; 42 KE. R. 704. 

Annotation :—Consd. Stroughill v. Anstey (1852), 1 De G. 

M. & G. 635. 

6070. .}—(1) The survivor of two 
exors., who had taken out administration to the 
other, filed a bill to set aside a mtge. of part of 
the assets made by deceased exor. as having been 
a breach of trust :—Held: his having taken out 
the administration did not disqualify him from 
maintaining the suit. 


(2) It is not enough to impeach a mtge. of part 
of the assets, that it was made to secure a debt 
originally contracted on the personal security of 
the exor., & without reference to the assets.— 
MILES v. DURNFORD, DURNFORD v. Woop (1852), 
2 De G. M. & G. 641; 21 L. J. Ch. 667; 19 
L. T. O. S. 369; 42 E. R. 1022, L. JJ.3 affg. 
S. C. aub nom. MILES v. DURNFORD, DURNFORD ¥. 
MILes, 20 L. T. O. S. 41. 


Annotation :—As to (1) Consd. Carter v. Sanders (1854), 
2 Drew, 248. 

















6071. ——- ———.]—-CoLLINSON v, LisTER, No. 
5972, ante. 
6072. J—Ratxes v. Hawi (circa 1839), 





cited in 1 De G. M. & G. at p. 646; 22 L. J. Ch. 
at p. 134; 42 E.R. 704. 
Annotation —Sonaa. Stroughill ». Anstcy (1852), 1 De 
a. M. & G.6 
6073. With power of sale.]|—An exor. or 
administrator may not only pledge or mtge. the 
assets, but may also give to the mtgee. of lease- 
holds a power of sale & to give valid receipts for 
the purchase money.—RUSSELL v. PLAICE (1854), 
18 Beav. 21; 2 Eq. Rep. 1149; 23 1. J. Ch. 441; 





22 L. T. O. 8. 326; 18 Jur. 254; 2 W. R. 243; 
52 E.R. 9. 
Annotations —Aplid. V . Ri 1870), 5 Ch. A 
668. ee Tee Kane 0+ Rigden (870), 6 on Ape 
Consd. Re Graikahe nal & Still’s Conuae. ea 33] 1 Ch. 
3e3. Reid. Ricketts v. Lewin (1882), 20 Ch. D. 745. 


6074, —— .|—An exor. effected a mtge. 





valid security for all the advances.— 
DEVITT r. KEARNEY (1883), 13 L. R. 
Ir. 45.—IR. 

on his trad 
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Sect. 2.—T 0 alienate: Sub-sect. 2, B. (c).] 


of leasehold property, for exorship. purposes, 
with a power of sale, to a building society, 
secure the repayment of the money advanced as 
well as all fines, premiums, & interest on certain 
advanced shares in the society, taken by the exor. 
for the purpose of obtaining the loan :—Held: 
upon bill filed by the society against a purchaser 
under the power of sale, for specific performance, 
the exor. might legally effect a mtge. with power 
of sale & with the incidents of a building society 
mtge. on advanced shares,—CRUIKSHANK 0. 
DUFFIN (1872), L. R. 13 Eq. 555; 41 L. J. Ch. 
317; 26 L. T. 121; 36 J. P. 708; 20 W. R. 
354. 

Annotation :—Apld. Thorne v. Thorne, [1893] 3 Ch. 196. 


6075. To raise money for repairing lease- 
holds—No repairing covenant in leases.|—An 
administrator has no power to mortgage lease- 
holds of intestate under leases not containing 
repairing covenants, in order to raise money for 
repairing the property. Such a mtge. will be set 
aside as against a mtgee. who has notice of the 
purpose for which the money is raised.——RICKETTS 





v. LEWIS (1882), 20 Ch. D. 745; 51 L. J. Ch. 887; | 


46 L. T. 368; 30 W. R. 609. 


6076. ——— To building soclety.]}—CrUIKSHANK 
v. DUFFIN, No. 6074, ante. 


6077. .|—A mtge. by an exor. to a 
building society upon the terms made by an 
advanced member is not necessarily invalid as 
against the bencficiaries. Such a mtge., although 
the estate & the beneficiaries are not to be thereby 
liable for fines & other special payments or pro- 
visions, may be a valid security for the principal 
moneys actually advanced, with interest at a 
reasonable rate.—THORNE v. THORNE, [1893] 3 
Ch. 196; 63 L. J. Ch. 38; 69 L. T. 378; 42 
W. R. 282; 8 R. 282. 


6078. ———- Whether authorised by power of 
sale in will.|—(1) Testator by his will, after 
appointing three persons his exors., gave to them 
the residue of his personal estate & directed them 
or other the trustees to be appointed under the 
provisions contained in his will to stand possessed 
of his residuary personal estate, upon trust, at 
such time or times as to them should seem meet, 
to sell & convert into moncy all such part thereof 
as should not consist of money, & invest the pro- 
duce in securities, & to stand possessed of the 
same, upon trust thereout to pay his funeral 
expenses & debts & certain large legacies which 
he specified, & to stand possessed of the residue 
for his two sons equally; & the will contained 
a clause which, according to the construction put 
on it by the ct., empowered the trustees to give 
receipts. Sixteen years after the death of testator 
the then acting trustees of the will, who were not 
the exors., raised money upon a deposit of the 
title deeds of two leasehold houses, part of tes- 
tator’s residuary estate :—Held: inasmuch as the 
trusts of the will showed a conversion out & out 
of testator’s property to be absolutely necessary, 








the trustees were not authorised in raising money 
by mtge. : 

A power of sale out & out, & having an object 
beyond the raising of a particular charge, does not 
authorise a mtge.; but where the power is for 
raising a particular charge, & the estate is settled 
or devised subject to that charge, it may be 
proper to raise the money by mtge., & such a 
mtge. will be supported as a conditional sale. 


(2) Where a trust is created by will for the pay- 
ment of debts & legacies, a purchaser or mtgee. 
is not bound to see to the application of the money 
raised, the principle referable to such a case being 
that testator has shown his intention to be to 
entrust the trustees with the power of receiving 
& applying the money. 

(3) Persons, however, who deal with trustees 
raising money at a considerable distance of time 
& without apparent reason for so doing, are under 
an obligation to inquire & see that no breach of 
trust is being committed.—STROUGHILL v. ANSTEY 
(1852), 1 De G. M. & G. 635; 22 L. J. Ch. 130 ; 
é L. T. O. S. 367; 16 Jur. 671; 42 E. R. 700, 

. C, 

Annotations :—As to (1) Apld. Page v. Cooper (1853), 20 
L. T. O. 8. 287. Folld. Devaynes v. Robinson RIBST), 
24 Keav. 86. Apld. He Dimmock, Dimmock v. Dimmoc 
(1885), 52 L. 1. 494. Refd. Wrigley v. Sykes (1856), 
21 Beav. 337. As to(2) Consd. M‘Neillie v. Acton (1853), 
4 De G. M. & G. 744. Folld. Re Henson, Chester v. 
Henson, [1908] 2 Ch. 356. As to (3) Consd. Sabin 
et. Heape (1859), 29 L. J. Ch. 79; Re Tanqueray- 
Willaume & Landau (1882), 20 Ch. D. 465; Re Venn & 
Furze’s Contract, [1894] 2 Ch. 101. Generally, Mentd. 
Darke v. Williamson (1858), 22 J. P. 705. 

6079. Assets not employed in business— 
Authority to increase capital of business.]— 
Testator, who died in 1866, devised & bequeathed 
all his real & personal estate upon trust for sale 
& conversion, & empowered his trustees to carry 
on his business for such time as they should see 
fit, & to employ in the business all the capital 
which might be invested therein at the time of 
his decease, & the profits thereof, & to increase 
or abridge the business & his capital therein, & 
generally to transact all matters & concerns re- 
specting the business, & to do all acts relative 
thereto, in the same manner as if they were abso- 
lutely entitled to the same. 


The personal estate of testator comprised nearly 
the whole of the capital of the business. His 
real estate consisted of the manufactory & build- 
ings upon which the business was carried on, & 
for which he received a rent. 


The trustees carried on the business after 
testator’s death in partnership with other persons ; 
but the firm ultimately became bkpt. 


In 1869 one of the trustees advanced to his 
co-trustees £2,000, & the title deeds relating to 
the manufactory & premises were deposited with 
him for securing the repayment of the advance 
with interest. The money was applied for the 
purposes of the business, This transaction had 
not been disclosed. 


In Jan. 1882, an action was commenced for the 
administration of testator’s estate. In pursuance 
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of an order made in that action, the business 
was sold in 1883. 


In Sept. 1882, certain of the beneficiaries mort- 
gagod all their respective shares under the will 
to secure the repayment to a banking co. of 
£4,600. 


The banking co. applied by petition for leave to 
intervene in the action, & obtain payment of their 
debt. The question raised was, whether the 
trustees had power to make an equitable mtge. 
of real estate, which did not form part of the 
assets employed in the business, for the purposes 
of the business :—Held: power to employ other 
assets in the business was conferred upon the 
trustees by the authority to increase the capital 
of the business; as they could have sold the real 
estate & used the proceeds in the business, they 
were not wrong in using the property itself to 
assist in carrying on the business; & the mtge. 
of 1869 had privrity over the mtge. of 1882.— 
Re DimmocKk, Dimmock v. Dimmock (1885), 52 
lL. 7, 494, 


6080. Power to pledge—To secure debts of 
executor.|—-Scotr v. TYLER, No. 045, ante. 


6081. ——— Bonds of testator.]— Pledge by exors. 
of bonds to testator upon advances from time to 
time for several years. Decree dismissing a bill, 
not by creditors or legatecs, but by co-exors., 
who had not previously acted.—M‘LEop v. Drum- 
MOND (1810), 17 Ves. 152; 34 E.R. 59, L. C. 
Annotations :—Coned. Keano v. Robarts (1819), 4 Madd. 

332; Wilson v. Moore (1834), 1 My. & K. 337; Haynes 

v. Forshaw (1853), 11 Hare, 93; Russell c. Plaice (1854), 

18 Beav. 21: Barrow v. Griffith, Barrow v, Newman 

(1864), 11 Jur. N. S. 6. Distd. He Cooper, Cooper v. 

honk (1882), 20 Ch. D. 611. Refd. Spackman v. Timbrell 

(1836), 8 Sim. 253; Brettle r. Burdett (1864), 2 De G. J. 

& Sm. 244; Re Morgan, Pillgrem v. Pillgrem (1881), 
18 Ch. D. 93; He Ingham, Jones v. Ingham, {1893} 1 Ch. 
332; Graham v. Drummond, [1896] 1 Ch. 968; Re 
Komnal & Still’s Contract, (1923] 1 Ch. 293. Mentd. 
Kinderley v. Jervis (1856), 22 Beav. 1. 


6082. Part of residuary estate—After 
assent to trust dispositions.]|—Testator by his will, 
after appointing two persons exors. & trustees & 
giving pecuniary legacies, gave his residuary 
estate to his trustees upon trust for sale & dis- 
tribution as therein mentioned. Fourteen years 
after testator’s death one of the exors., without 
the knowledge of his co-exor., pledged certain 
plate, forming part of testator’s residuary estate, 
with a firm of pawnbrokers, who had no notice 
that he was not the absolute owner thereof, & mis- 
applied the money so raised. All the debts & 
legacies, so far as was known, were paid, & the 
residuary account was passed, within one year 
of testator’s death, but the residuary estate had 
not been completely distributed. On the death 
of the pledgor, the transaction was discovered, & 
an action was brought by the co-exor. & a new 
trustee against the pawnbrokers to recover the 
plate :—Held: the proper inference to be drawn 
from the facts was that at the date of the pledge the 
exors. had assented to the trust dispositions taking 
effect, & held the plate as trustees; therefore, 
deceased exor. had no power to pledge the plate, 
& the existing trustees were entitled to recover 
it.—ATTENBOROUGH v. SOLOMON, {1913] A. C. 

; 82L.J.Ch.178; 107 L. T. 838; 207. L. R. 
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79; 57 Sol. Jo. 76, H. L.; affg. S. C. sub nom. 
as v. ATTENBOROUGI, {1912] 1 Ch. 451, 


Annotations :—Apld. Wiso v. Whitburn, (19241 1 Ch. 460. 
Refd. Hewson v. Shelley (1913), 82 L. J. Ch. 551; Re 
le Lecuw, Jakens v. Central Advance & Discount 
Corpn., {1922} 2 Ch. 540. 

6088. Power to bind future profits—To secure 
advances for management of estate.|—A planta- 
tion & estate in Barbadoes was devised to exors., 
in trust to manage & to apply the profits, in pay- 
ment of the expenses of executing the trusts, 
including a commission, & in payment of several 
annuities; also to provide for the maintenance 
& education of certain persons, & to raise in aid 
of the personal estate, not es aegmener bequeathed, 
so much money as should be required to satisfy 
funeral expenses & debts, & the liens & charges 
on the real estate, until the debts & liens should be 
fully paid & satisfied, & subject thereto, upon 
certain ultimate trusts. 


1)., a West India merchant, carrying on business 
in Bristol & London, who had been in the habit 
of making advances, as consignee of testator’s 
estate, continued, under a special agreement, but 
not in writing, to make similar advances to the 
only exor. who proved the will, & made such 
advances to clear the estate from the charges, 
& to satisfy legacies & annuities given by the will. 
The exor. having misappropriated a portion of 
the advances made to him by D., a suit was 
instituted for the administration of the estate in 
the Ct. of Ch. in Barbadoes, in which that ct. 
disallowed to D. all advances made by him, not 
proved to have been applied for the benefit of 
testator’s estate :—Held: (1) the exor. had power 
under the will to bind the future profits of the 
estate, for advances made for the management 
of the estate, & had sufficiently exercised that 
power by the agreement with D.; (2) in the 
circumstances of the case, the consignee was not 
bound to see to the application of the advances 
made by him.—DANIEL v. TROTMAN (1863), 1 
Moo. P. C. C. N. S. 123; 2 New Rep. 92; 8 L. T. 
522; 9 Jur. N.S. 583; 11 W. R. 717; 15 EL. lh. 
649, P. C. 


Annotation :—Generally, Mentd. Me Harriott, Er p. Pen- 
gelley (1863), 8 L. T. 854. 


6084. Power to assign testator’s effects—For 
benefit of creditor.|—An assignment by an exor. 
of testator’s effects for the benefit of creditors, 
is valid as between the assignee & a judgment 
creditor.—WOLVERHAMPTON & STAFFORDSHIRE 
BANKING Co. v. MarsTon (1861), 7H. & N. 148; 
30 1. J. Ex. 402; 41. T. 524; 7 Jur. N.S. 1040; 
9 W.R. 790; 158 E. R. 428. 


6085. -]—An extrix. assigned all the 
book debts of her testator, which formed the bulk 
of his property, together with all the books of 
account, to one of the creditors, to secure the pay- 
ment of his debt; & gave him a power of attorney 
to collect the debts in her name. The estate 
proved insolvent :—Held: the assignment was 
valid.— VANE (EARL) v. RIGDEN (1870), 5 Ch. 








App. 663; 39 L. J. Ch. 797; 18 W. R. 1092, 
Lc. & L. JJ. 
Annotations :-—Apld. Re Kemnal & Still’s Contract, (1923) 


1 Ch. 293. . Cruikshank v. Duffin (1872), L. R. 13 
Eq. 555; Re Jones, Peak v. Jones, {1914] 1 Ch. 742. 


He establishing, or advancing the | is borrowed under Probate Act, R. S. | ». DENNAFORD (1891), 23 N. S. R. 
Mouse of beneficiaries.—Lionais v. | (5th Series), c. 100, as. 25, 35, for the (11 R. & G.) 529.—CAN. 
526,—-CA BanK (1883), 10 8. CG. I. | purpose of paying debts, a liability is 
r Power to to way oa ifthe mtgo, had beon exeouted | 41°O.L, R. 76; 18 0. W. N. 2005 40 
: a way as e mtge. eon execu .L.R. . JW. ON, 266 ; 
money to pay debtor} Where donee by deceased personally.—BoOaRDMAN | D.L. R. 649 —GAN, 
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Sect. 2.—To alienate: Sub-sect. 2, B. (d) & C. (a) 
4. & tt. 


(d) Other Powers. 


6086. Power to give mortgagee of leaseholds 
power to give receipts.|—RussELL v. PLAIcE, No. 
6078, ante. 


C. Title of Alienee. 
(a) Whether Title Impeachable. 


See Court of Probate Act, 1857 (c. 77), ss. 78, 
79 3 Administration of Estates Act, 1925 (c. 23), 
8 


i. In General. 


6087. General rule.|—-MEaAD v. ORRERY (LORD), 
No. 6066, ante. 


6088. .]|—WHALE v. Bootu, No. 6027, ante. 


6089. Sale of property specifically bequeathed— 
Other property available for payment of debts.]— 
Lessee for years devised his term to his son, & 
further said, that his will was, that his wife should 
have the occupation & profits of the lease during 
the minority of his son, to the intent that with 
the profits she might educate his children, & see 
his last will performed, & he made her his extrix., 
& died ; afterwards she proved the will, & sold the 
term to a creditor of her husband before all the 
debts were paid, having other goods in her hands 
sufficient to pay the debts & funeral expenses ; 
she educated the issues after her husband’s death 
until her own death; the son came to his full 
age, & entered into the premises, & his entry 
adjudged lawful.—PARAMOUR v. YARDLEY (1579), 
2 Plowd. 539; 75 E. R. 794. 

A tati — td. B h e e 
72 b Gerdiner v. Bredon trun 1 So : Rep. er; 
Roberts v. Roberts (1613), 2 Bulst. 123; Blamford v. 

Blamford (1615), 3 Bulst. 98 ; Thurman v. Cooper (1618), 

voph. 138; Howard v. Norfolk (1681), 3 Cas. tn Ch. 14 ; 

Hitchins v, Basset (1688), 1 Show. 537; Fisher v. Wigg 

1699), 1 Ld. Raym. 622; Idle v. Cooke (1705), 2 Ld. 
ym. 1144; Darbison v. Beaumont (1713), Fortes. 

Hep. 18; Young v. Holmes (1717), 1 Stra. 70; Ulrich 

v. Litchfield (1742), 2 Atk. 372; Doe d. Saye & Sele v. 

mich Ateneo 3 East, 120; Doe d. Hayes v. Stu (1816), 


unt. 217; Sherratt v. Bentley (1834), 2 ~-& EK 
149; Newlands v. Palmer (1849), 13 L. T. b. 8. 118. 


6090. Property obtained by fraud—In collusion 


with representative.|—SypNAm v. COURTNEY (1598), 
Moore, K. B. 567; 72 E. R. 763. 


6091. —— J—An administratrix, bein 
indebted to an attorney for rent, executed to him 
a mtge. of leasehold property belonging to her 
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as a consideration; the next of kin, not knowing 
the facts, were induced, by misrepresentation, to 
execute the mtge., & the jury at the trial found 
that the deed had not been fairly obtained :— 
Held: the mtgee. was not entitled to recover in 
ejectment against the next of kin, because of the 
fraud, nor against the administratrix, who was 
the widow of intestate, because the accounts of 
the estate had not been wound up.—DOoE 4d. 
WOODHEAD v. Fattows (1832), 2 Cr. & J. 481; 
2 Tyr. 460; 1L. J. Ex. 177; 149 E. R. 204. 


Sale by administrator — Subsequent discovery 
of will.;—See Part II., Sect. 15, sub-sect. 3, ante. 


6092. Debts remaining unsatisfied—Agreement 
by testator to assign to another party.|—SMITH v. 
WATSON (1719), Bunb. 55; 145 BE. R. 593. 
Anention s—Moentd. Gibson v. Holland (1865), L. R. 1 
60938. ———.]—-One possessed of a term devises 
it to A., & makes B. his exor., & leaves some debts. 
If the exor. sells the term, the purchaser shall 
hold it against the devisee. Secus if sold at an 
undervalue, or if the purchaser knew there were no 
debts, or that the debts were or could be paid, 
without breaking in upon this specific legacy. 

An exor., where there are debts, may sell a 
term (JEKYLL, M.R.).—EWER v. CORBET (1723), 
2 P. Wms. 148; 24 HE. R. 676. 

Annotations :—Refd. Langley v. Oxford (1748), Amb. 795; 
Andrew »v. Wrigley (1792), 4 Bro. C. C. 1256; Dickenson 
v. Lockyer (1798), 4 Ves. 36; M‘Leod v. Drummond 
(1810), 17 Ves. 152. 

6094. ——-.]—-Bkpt., who had obtained his cer- 
tificate, being possessed of leasehold premises as 
exor. & residu legatee, mortgaged them to 
secure a debt of his own, & afterwards assigned 
the equity of redemption for valuable considera- 
tion, the deed reciting, that the assignment was 
made for the purpose of paying the debts of tes- 
tatrix. The assignee took an assignment of the 
mtge. The certificate being held in an action to 
have been fraudulently obtained, the lease was 
claimed by the assignees under the bkpcy.; but 
it was determined, they had no right against the 
assignee for valuable consideration. BEDFORD v. 
WoopHaM (1790), 4 Ves. 40, n.; 31 E. R. 23. 


6095. Sale at undervalue.|—EWER v. CORBET, 
No. 6093, ante. 


6096. Purchaser with notice that no debts of 
Sr outstanding.|—-EWER v. CORBET, No. 6093, 
ante. 


6097. 





.]—Testator by his will appointed his 


intestate, which falsely recited that £300 was paid wife sole trustee & extrix. thereof, & gave to her 
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t. Power to recover money advanced 
-~—For benefit of eatate.)—A lomee 
of land, with the right to purchase, 
devised it to his son, if it could be 


estate. F. 


release a mtge. on land in this Province. 
Gan THORPR (1868), 15 Gr. 76.— 


b. —.] cal H. b 
Pomted F. & W. sive. 
for the purpose of 


renewal of a lease pursuant to the 
covenant of testator to renew.—AHe 
CANADIAN PaciFic Ry. Co. & NATIONAL 
CLUB (1893), 24 O. R. 205.—OAN. 


]— KRATING v. KEATING 


his_ will ap- d. 3 
(1835), L. & G. temp. Bugd. 133.— IR. 


& trustees of 


paid for; & if not, that one half securing a debt due him esta ariel Ed 
aaty? Le Feige Mes the purchase money executed a mtge. to W. the diet io inane a roparte “of telat Me Ds 
ae pees other half, which he gave intestate, & F. five years subsequently | PRINSLOO (1903), T. 8. 17.—S. AF. 
his son, an infant. The exor. having d to sell the m ed. : 

advanced out of his own moneys premises & M., executed a statutory f, ——.]— An exor. has no power 
sufficient to pay the price of the land, nischarwe of the mtge., which he to lease property of testator.—-Hz p. 
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. whic 2 6 act of F., in execut a . To lend assets.}—It ts the rule 
testator desired should be sold, if it of his own mtge. had not the thii, however wide Vine 


was for the benefit of the infant.— 
ea v. JERMYN (1862), 9 Gr. 160.— 


a. Power to release mor 


foreign onoe. yA 


tor cannot effectually deceased 


effect of releasing the land.—BEATY ¢. 


SHAW (1887), 14 A. R. 600. 


©. To grant leases. - 
jution ol Metater Act cn eae ee 
lessor can make a valid 


pone given 
to exors. by the will to lend asseta, they 
cannot lend upon personal ty, 
&, if so lent, the ct. will, upon motion 
before hearing e them bring in 
the money.—MoRRIAsSEY v. FOLEY 
(1821), 2 Mol. 346.—IR. 


—CAN. 
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all his estate upon trust for sale or conversion 
for the benefit of herself during life or widowhood, 
& declared it to be his wish that, unless circum- 
stances otherwise required it, his leasehold estates 
should not be converted during the life or widow- 
hood of his wife, & at her death or marriage he 
bequeathed a leasehold house to his son. Eighteen 
years after the death of testator the widow 
entered into a contract for sale of the leasehold 
house. Her solrs. informed the purchaser that 
there were no debts of testator remaining unpaid. 
No reason for selling was suggested. The pur- 
chaser objected to the title, unless the concur- 
rence of the son was obtained, but this was refused : 
—Held: under the peculiar circumstances of the 
case, the purchaser having actual notice that there 
were no debts of testator remaining unpaid, & 
no reason being suggested for the sale, the title 
ule not one which ought to be forced on a pur- 
chaser. 


The will was dated in 1883 & testator died in 
1884. That is immaterial, because even if it were 
twenty years there would be nothing to prevent 
the vendor making a title as extrix. .... the 
rule as to freehold estates docs not apply to an 
exor. selling leaseholds. Therefore the mere 
expiration of a certain period of time will not 
affect the power of the vendor as extrix. (KEKE- 
WICH, J.).—-Re VERRELL’S CONTRACT, [1903] 1 Ch. 
65; 72. J. Ch. 44; 87L. T. 521; 51 W. R. 733 
47 Sol. Jo. 71. 


A ataon :—Refd. Solomon v. Attenborough, [1911] 2 


6098. Property assigned for executor’s own 
debt.|-NUGENT v. GIFFORD, No. 6063, ante. 


6099. —-—— No evidence of collusion.]—Lease- 
hold estates, specifically bequeathed to an exor., 
were by him assigned as a security for his own 
debt. That assignment, no collusion appearing, 
was established against a creditor.—TAYLOR v. 
HAWKINS (1803), 8 Ves. 209; 32 E. R. 334. 


? 
Annotation :—Conad. Graham ov. Drummond, [1896] 1 Ch. 


6100. Bequest of fund charged with payment of 
debts—-No proof of payment of debits affecting 
legacy.|—Testator bequeathed a sum in long 
annuities, to be applied first to the payment of 
his debts, & a certain portion of it, afterwards, 
to vest in trustees for his daughter. On his death, 
& bill in Ch. was exhibited against his exor. for an 
appropriation of the fund for the daughter's 
benefit; the exor. admitted assets, & a decree 
was obtained for the appropriation, within two 
years of the death of testator. It was not referred 
to a master in Ch. to ascertain whether there were 
any debts outstanding ; nor did it appear whether 
or not this was the fact. The daughter's annuity 
being afterwards sold, the purchaser brought an 
action to recover back the deposit money, on the 
ground that no title could be made. On a case 
stating these facts :—Held : there was no sufficient 
title established ; & at least in the absence of a 
ee 8 report, it lay upon the vendor to show 
hat there were no debts outetanding, which could 
affect the annuity—CurTis v. BLOW (1831), 2 
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roperty (knowing that it belonged to 
Phe estate) may be liable in equity to 
kin  ALLINGHENe v. DANIEL (1871) 
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B. & Ad. 426; 9L. J. O. 8. K. B. 260; 109 E. R. 


1201. 
Annotation :—Mentd. Re Brogden, Billing v. Brogden (1888)» 

38 Ch. D. 546. 

6101. Sale by executor-legatee—Purchaser with- 
out notice of debts—Equitable assets.]—The rule 
that a purchaser for value, of an asset of testator, 
from an exor. who is also residuary legatee, 
acquires a title free from the claims of unsatisfied 
creditors of testator, if the purchaser took without 
notice of the unsatisfied debts or of anything 
which made it improper for the exor. so to deal 
with the asset applies in the case of equitable as 
well as legal assets; provided that neither the 
exor. nor the ct. administering testator’s estate 
still retain control over the asset. 


In 1878, the registered holder of railway stocks 
covenanted to pay an annuity to the trustees of 
a settlement during the joint lives of himself & 
his wife & the life of the survivor. In 1882 
he died having bequeathed all his property to 
his widow, & appointed her his extrix. The widow 
proved the will & by various deeds from 1886 to 
1892 transferred the stocks to her bankers to secure 
a debt of her own. In Dec. 1892 the widow gave 
an equitable charge on the stocks to pitf. to secure 
advances made to her. Neither the bankers nor 
pe when taking their respective securities had 

nowledge or notice that any debt of testator 
remained unpaid, or that the widow was not 
entitled to deal with the stocks as she did, & plté. 
before he had notice that there was any indebted- 
ness of testator, gave notice of his charge to the 
bankers. 

The bankers sold the stocks, & having retained 
the amount owing to them, paid the balance into 
ct. :—Held: pltf.’s charge on the balance had 
priority over the claims of the settlement trustees. 
—GRAHAM v. DRUMMOND, [1896] 1 Ch. 968; 65 
L. J. Ch. 472; 74 L. T. 417; 44 W. R. 596; 12 
T. L. R. 319. 
Annotation :—Distd. Bank of Bombay v. Suleman Somfi 

(1908), 99 L. T. 532. 

Sale by co-executor.|—Sce Sect. 2, sub-sect. 2, 
A., ante. 


Sale by infant executor.}—Sce Scct. 2, sub- 
sect. 2, A., ante. 


ii. Breach of Trust or Devastavit committed 
by Representative. 


6102. Alienee with notice.)—SypNAmM  v. 
oe (1598), Moore, K. B. 567; 72 E. R. 





6103. -|—An exor. in trust for an infant 
residuary legatee renews a Jease, part of testator’s 
personal estate in his own name, & having mort- 
gaged it, assigns the equity of redemption to a 
trustee to sell for payment of his own debts. The 
trustee sells to one who had notice of the infant’s 
title. Purchase set aside.—WAaALLEY v. WALLEY 
(1687), 1 Vern. 484; 23 BE. R. 609. 


Annotations -—Mentd. Brown v. Blount (1830), 9 L. J. 0. S. 

Ch. 74; Peacook v. Burt Carey § 4L. J. Ch. 33; Willats 
v. Buaby (1842), 5 Beav. 193; Rowley v. Ginnever, 
{1897} 2 Ch. 503. 
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h. Assignment of age— Party 
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6104. .]|—A. purchased a leasehold estate 
of an exor. having notice a debt of testator’s was 
unpaid, & out of the purchase money had an 
allowance of a debt of £200 due to him from 
testator, & a debt of £550 due to him from exor. ; 
the remainder being £150 was paid in money. 
This sale not good against an unsatistied creditor. 
—CRANE v. DRAKE (1708), 2 Vern. 616; 1 Eq. 
Cas. Abr. 240; 23 E. R. 1004, L. C. ; 

, — iy » 1 Atk. 464. 
“apap Dil. Nepean, Quo 2780 At, 4 

(1784), 4 Doug. K. B. 36; Scott v. Tyler (1788), 2 Bro. 

C. C. 431; Andrew v. Wrigley (1792), 4 Bro. C. C. 125: 

Hill v. Simpson (1802), 7 Ves. 152; M‘Leod v. Drummond 

(1810), 17, Ves. 152; Wilson v. Moore (1834), 1 My. & 

K. 337. Mentd. Dickenson v. Lockyer (1798), 4 Ves. 36. 

6105. -]—Merchants, who, by the direction 
of an exor., their commercial correspondent, 
applied a fund, which they knew to be part of 
testator’s assets, in satisfaction of advances made 
by them, in the course of trade, to relieve the 
embarrassments of their correspondent, were held 
to be responsible for the fund so applied, to general 

cuniary legatees under the will of testator.— 

ILSON v. MOORE (1834), 1 My. & K. 337; 39 
RK. R. 709, L. C. 


Annotations :—Consd. Collinson v. Lister (1855), 20 Beav- 
356; Child v. Thorley (1880), 16 Ch. 1). 151. Meutd. 
Fairlie v. Hartwell (1839), 3 Jur. 791; Fyler v. Fyler 
(1841), 3 Beav. 550; Pannell v. Hurley (1845), 2 Coll. 
241; Bank of Bengal v. Fagan (1849), 5 Moo. Ind. App. 
27: Rolfe v. Gregory (1863), 9 L. T. 250; Gray v. Lewis 

» L. R. 8 Eq. 526; Macbryde v. Eykyn (1871), 24 

. T. 461; Piercy ». Fynney (1871), L. R. 12 Kq. 69; 

Foxton v. Manchester & Liverpool District Banking Co. 

(1881), 44 L. T. 406; Blyth v. Fladgate, Morgan v. Blyth, 

Smith v. Blyth, [1891] 1 Ch. 337 ;_ Cowper v. Stoneham 

(1893), 68 L. T. 18: Soar v. Ashwell, [1893] 2 Q. B. 390; 

Mara v. Browne (1895), 73 L. T. 638. 

6106. ]—A person, purchasing from an 
administratrix, under an agreement to pay when 
he is able, participates in a devastavit. Such person 
must pay interest at 5 per cent. Question as to 
contribution to the costs between such person & 


the administratrix. 


Where a purchaser participates in the breach 
of duty or devastavit of an exor. or administrator 
the sale is invalid (LorRpD LYNDHURST, C.).— 
LAWRENCE v. BOWLE (1846), 1 Coop. temp. Cott. 
2413; 47 E. R. 838, 1. €. 


6107. ——.]—Srrovanitn v. ANSTEY, No. 6078, 
ante, 


6108. ——.]—Where an exor. parts with any 
portion of the assets of testator, under such cir- 
cumstances as that the purchaser must be reason- 
ably taken to know that they were sold, not for 
the benefit of the estate, but for exor.’s own 
benefit, the result is, that the purchaser holds the 
assets as if he were himself in respect of these 
assets the exor.—WALKER v. TAYLOR (1861), 4 
L. T. 845; 8 Jur. N.S, 681, H. L. 


6109. ——.|-A., B., & C., as the only next of 
kin with D., the administrator, of their intestate 
father, signed a memorandum in 1872, autho- 
rising D. to borrow, upon mtge. or otherwise as 
he might deem best, upon the security of certain 
house property, held by intestate under an agree- 
ment for a lease to be granted on completion of 
repairs, such money as D. required for carrying 
out these matters, & to charge their respective 
shares with the interest. A lease of the houses 
was soon afterwards granted to D. as the sole 
legal personal representative of intestate, which, 
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with. In 
e n ULLUD GQULAALALSA Ve wwewee— -- 
showing & balance due to D., were settled between 


.» B., C., & D., & D. then told A., B. & C. that 
he’hed not borrowed any money upon the oy 
of their shares under the memorandum of ger : 
In 1877 D., who had previously mortgaged rar 
share of the house property to E., execute nr 
further mtge. to him of the entirety, reciting ae 
authority of 1872. No notice was given by K. 
to A., B., & C., that he held any charge upon their 
shares under the memorandum :—Held: in Pe 
absence of any notice by E. to A., B., & C., is 
charge to him of their shares by D. under : ° 
authority of 1872, the mtge. of 1877, after t a 
authority had been withdrawn by the settlemen 
of accounts, did not affect their shares, & they 
were entitled to an assignment from E. of their 
shares of the property comprised in the lease, 
which had been mortgaged by D.—JONES aC 
STOHWASSER (1881), 16 Ch. D. 577; 50 L. J. Ch. 
625; 44 L. T. 333; 29 W. R. 497. 


6110. Breach of trust apparent on face of 
assignment—Effect of lapse of time.]|— BONNEY v. 
RIDGARD, No. 6119, post. 


6111. Alfenee without notice.)—(1) The produce 
of a specific legacy misapplied by A., an adminis- 
trator, being traced into post obit securities given 
by B. to C.:—Held: the cestui que trust was 
entitled to a charge on the securities. 

(2) A specific legacy of £6,000. Consols, 
bequeathed to pltfs., was unnecessarily & im- 
properly sold out by the administrator, A., with 
the aid of B., & the produce carried partly to the 
banking account of A., & the remainder to that 
of B. <A series of shuffling of cheques & transfer 
of moneys took place, but £2,008 was traced to 
B. About this time B. laid out moneys in the 
purchase of a post obit security, & though the trust 
moneys could not be distinctly traced into the 
securities, yet the ct. held from the suspicious 
character of the transactions, that such was the 
just inference, so far as to throw on the other side 
the onus of disproving it, & this not having been 
done, the ct. held that pltfs. had a charge on the 
securities for the £2,908 & interest. 


(3) In addition to this, B. had sold & transferred 
the securities to C. in consideration of a debt then 
owing. C. had notice that the money by which 
the securities had been obtained had been derived 
from A., though she had no notice of the breach 
of trust :—Held: C. could not set up an adverse 
title as against A., &, @ fortiori, she could not do 
80 as against the pltf.’s (A.’s cestuis que trust).— 
HARFORD v. Liuoyp (1855), 20 Beav. 310; 62 
E.R. 622. 

6112. .}—Re MorGAN, PILLGREM v. PILL- 
GREM, No. 6009, ante. 


6113. Assignment for valuable consideration.|— 
Testatrix having directed that a leasehold should 
be sold, & the money divided among five persons, 
the administrator, alleging that he had become 
entitled to it by an arrangement with the legatecs, 
assigned it over for valuable consideration :— 
Held: at his death, it remained assets unadminis- 
tered, & the purchaser must be directed to 
convey it to the administratrix de bonis non, 
though the persons beneficially interested were 
not all parties to the suit.—CUBBIDGE v. BOAT: 
WRIGHT (1826)), 1 Russ, 549; 38 EB. R. 212. 

——Mantd. Skeffington v. Whitehurst (1837-8), 
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6114. Sale by representative of executor com- 
mitting breach of trust.)—Testatrix by her will 
appointed her husband B. sole trustee & exor., 
& gave two legacies of £3,000 each to her nephews 
w. & R. absolutely, subject to prior life interests. 
By a codicil testatrix stated that she did not 
wish her nephews to have a veated interest unless 
they attained the age of twenty-one years, & she 
gave the legacies & the residue of her estate to 
the two nephews on their attaining twenty-one 
years, & if only one attained twenty-one she gave 
him both legacies & the residue absolutely. If 
both died under twenty-one the legacies & residue 
were to go to her statutory next of kin of the 
whole blood as if she had died unmarried. Testa- 
trix died on Nov. 9, 1899. 3B. out of the legacy 
of £3,000 to R. or out of the residue, purchased 
a leasehold house for £2,100 although there was 
no power in the will authorising him to do so, & 
spent £100 of the trust estate in improving the 
house. By _ his will, dated July 31, 1900, he 
appointed the vendors his exors. & trustees, & 
he died on Dec. 21, 1901. Vendors on Oct. 29, 
1902, agreed to sell, the house for £2,600, but the 
purchaser objected that as the purchase was made 
in breach of trust, the beneficiaries under the will 
had a right to affirm the purchase & elect to keep 
the house :—Held: (1) the legal personal repre- 
sentatives of the trustee were entitled to realise 
the investment improperly made by their testator, 
& it was their duty to do so to ascertain the 
liability ; (2) the purchaser was not entitled 
to insist on one of the beneficiaries joining in the 
conveyance.—He JENKINS & RANDALL (H. EF.) & 
Co.’8 Contract, {1903] 2 Ch. 362; 72 L. J. Ch. 
693; 88 L. T. 628. 


iii. Lapse of Time between Death and Date of 
Alienation. 


6115. Sale of leaseholds.} — Where testator 
charges his general estate with legacies, & the 
exor. & residuary legatee sells a leasehold, & no 
demands in respect of the charges created by the 
will are made for twenty years, the ct. will pre- 
sume that the legacies are satisfied, nor are releases 
from the legatees necessary to make a good title 
to the leasehold. 


Even without them [the releases] I should have 
held that where an exor., twenty years after the 
death of testator, sells a leasehold, charged by 
the will with legacies, & no demand has, during 
all that time been made upon it, there was evidence 
that the charges had been paid (LEACH, V.-C.).— 
ne v. WILLIAMS (1523), 1 L. J. O. S. Ch. 

ol. 

6116. —-~—.]—The rule intimated in Re Tan- 
queray-Willaume & Landau, No. 6188, post, that 
where an exor. is selling real estate, after twenty 
years have elapsed from testator’s decease, a 
presumption arises that the debts have been paid, 
& the purchaser is therefore put upon inquiry, 
does not in general apply to the case of an exor. 
selling leaseholds of testator. Testator  be- 
queathed leaseholds to his extrix. upon trust to 
pay an annuity, & bequeathed his residuary estate 
to the extrix. Shortly before twenty years had 
clapsed from testator’s decease the extrix. con- 
tracted to sell the leaseholds at a price to be ascer- 
tained by a named person. Shortly after the 
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c. (b). 
k. As 


to payment of debts.) 


estate to his 


Testator devised all his real & personal 
exora. in fee, in 
sale to pay debts :—Jield: a bond F ig 
purchaser for value was not bound to 
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twenty years had elapsed the price was ascertained. 
It was not shown that there were debts of testator 
remaining unsatisfied, nor did it ap that the 
extrix. had been in possession of the leaseholds 
as legatee :—Held: the purchaser was not entitled 
to require the concurrence of the annuitant in 
the assignment of the leaseholds.—Re W.SISTLER 
(1887), 35 Ch. D. 561; 56 L. J. Ch. 827; 57 L. T. 
77; 517. P. 820; 35 W. R. 662. 

wera Re Venn & Furze’s Contract, [1894] 


olld. 
- Distd. Re Verrell’s Contract, [1903] 1 Ch. 65; 
Solomon v. Attenborough, [1912] 1 Ch. 451. 


6117. -]—(1) Where an exor. sells leaseholds, 
part of testator’s estate, he must be presumed to 
be acting in the discharge of the duties imposed 
on him as exor., unless there is something in the 
transaction which shows the contrary. Neither 
the lapse of more than twenty-six years between 
the death of testator & the sale by the exor., nor 
the fact that the conveyance does not purport to 
be executed by him as exor. is sufficient to raise 
the presumption that he was acting otherwise 
than as such. 

(2) The rule intimated in Re Tanqueray-Wil- 
laume & Landau, No. 6188, post, that where an exor. 
is selling real estate of testator, vested in him sub- 
ject to a charge of debts, & twenty years have 
elapsed from the death of testator, a purchaser 
is put upon inquiry as to whether there are debts 
remaining unpaid—does not apply in the case 
of an exor. selling leaseholds.—Re VENN & 
FurRzE’s Contract, [1894] 2 Ch. 101; 63 L. J. 
Ch. 303; 70 L. T. 312; 42 W. BR. 440; 38 Sol. 
Jo. 273; 8 R. 220. 


Annotations :-—As to (1) Consd. Re Henson, Chester t. 
Henson, [1908] 2 Ch. 356. Rela. Re Scott & Alvarez’s 
Contract, Scott v. Alvarez, [1895] 1 Ch. 598; He Wells & 
Hopkinson’s Contract (1916), 114 L. T. 940. 48 to (2) 
Distd. Ite Verrell’s Contract, [1903] 1 Ch. 65; Solomon v. 
Attenborough, £1912) 1 Ch. 451. 





6118. ——.]—te VeERRELL’s Contract, Nv. 


GO97, ante. 
Sale of land.}]——Sce Sub-sect. 3, B. (a), post. 


(6) Whether Alienee bound to make Inquirics. 


6119. As to application of purchase-money.|— 
(1) A purchaser of leasehold premises from an 
exor. need not, in general, see to the application 
of the purchase moncy, nor need there be any 
recital in such an assignment of the purpose for 
which it is sold, 


(2) If on the face of the assignment it appears 
to have been made in satisfaction of the private 
debt of the exor., such a sale is fraudulent against 
the persons interested in the premises under the 
will, & a ct. of equity will relieve against it. 

(3) Such a claim will be barred by a great length 
of time having run against the parties seeking 
relief.—BONNEY v. RIDGARD (1784), 1 Cox, Eq. 
Cas. 145; 29 Kh. R. 1101. 


Annotations :—Asto(1) Consd. M‘Leod v. Drummond (1819), 
17 Vos. 152; Wilson v. Moore (1834), 1 My. & K. 337. 
Refd. Shaw v. Borrer (1836), 1 Koon, 559. 48 to (2) 
Consd. Hill v. Simpson (1802), 7 Vos.152. .4sto(3) Consd. 
Andrew v. Wrigley (1792), 4 Bro. C. C. 125; Beckford v. 
Wade (iene 17 Ves. 87. _Ridgway v. Newstead (1861), 
3 De G. F. & J. 474. Gregory v. Gregory (1815), 
Coop. G@. 201; Chalmer tv. hare 4 (1819), 1 Jao. & W. 
51: Soar v. Ashwell, [1893] 2 Q. B. 390. Ve 

Mentd. Cholmondeley v. Clinton (1821), 4 Bl. 1; Clegg 

wv. Edmondson (1857), 29 L. T. O. 8. 131. 


inquire whether there were debts which 
authorised the exors. to sojl.—BURKE 


trust for v. BATTLE (1867), 17 C. P. 478.—CAN., 
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Sect. 2.—To alienate: Sub-sect. 2, C. (b); sub-sect. 
8, A. & B. (a) ¢.) 


6120. ——.]— DANIEL v. TROTMAN, No. 60838, 
ante. 


6121. As to payment of debts—Sale many years 
after death.|—Re VENN & FuRzE’s CONTRACT, 
No. 6117, anfe. ‘ 


SuB-SECT. 3.—REAL ESTATE. 


A. Who may exercise Powers. 


See, now, Administration of Estates Act, 1925 
(c. 23), ss. 2, 8. 


6122. Where power given to executors—Co- 
executors.|— ANON. (1355), No. 6028, anle. 


6123. Refusal of co-executors to act.]} 
~—Land devised to several exors. in fee, to the 
intent that they should dispose of it, may be sold 
by any of them if the others refuse to execute the 
authority.—BONIFAUT v. GREENFIELD (1587), Cro. 
Eliz. 80; 1 Leon. 60; 78 E. R. 340; sub nom. 
BONEFANT v. GREINFIELD, Godb. 77. 

Annotations :-—Mentd. Mansell v. Mansell (1757), Wilm. 36; 

Townson v Tickell (1819), 3 B. & Ald. 31. 

6124. Sale of copyholds.]|—A 
power in a will in the following form, viz., ‘‘ I 
direct that A., B. & C., the exors. of this my will, 
or the survivors or survivor of them, or the exors. 
or administrators of such survivor, shall sell my 
copyhold messuages ”’ :—Held: within 21 Hen. 
8, c. 4, to authorise a sale by A. & B. on C. refusing 
to act, that Act extending to copyholds.—PEPPER- 
CORN v. WAYMAN (1852), 5 De G. & Sm. 230; 21 
L. J. Ch. 827; 16 Jur. 794; 64 E. R. 1004, L. JJ. 


6125. -]—A demise in ejectment by 
two out of three co-exors. is good. 

The legal effect of a demise by two out of three 
co-exors. is that each demises his own separate 
interest, but then each co-exor. has the entire 
interest, so that pltf. gets the whole estate (per 
Cur.).—DoE d. STACE v. WHEELER (1846), 15 
M. & W. 623; 16 L. J. Ex. 312; 7 L. T. O.S. 
231; 153 E. R. 999. 


6126. Land Transfer Act, 1897 (c. 65).] 
—The expression ‘‘ personal representatives,’’ as 
used in the first four sects. of above Act, means 
those who are named as exors. in a will, whether 
they have actually obtained a grant of probate 
or not. Therefore in the case of testator who has 
died after the commencement of the Act, the con- 
currence of all his exors. whether or not they have 
proved the will, is necessary to effect a valid con- 
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61271. Where power given to executors 
—Ezecutors of executors.)—The original 
testator, being seised of real estate 
died in 1895. Probate of his will was 
granted to his wife, the sole extrix. & 
she died in 1901 :—Held: the exors. 
of the sole x., to whom probate 
had ranted: had power to sell 
the real estate of the original testator. 


no debts of th 


397.—CAN 


administrator of the wife, & in his own 
a Sat make a valid conveyance of the 
whole of the land, although there were 
e wife to 
WiLson & TORONTO INCANDESCENT 
ELEcrric Liaut Co. (1891), 20 O. R. 


m. Residuary devisee & executors.) 
— Where testator held certain lande 
secure a debt due 
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veyance of his real estate.—Re Pawiey & LONDON 
& PROVINCIAL BANE, (900) 1 Oh. 58; 69 L. J. 
Sa 81 L. T. 607; 48 W. R. 107; 44 Sol. Jo. 


Annotation :-—Reld. Hewson v. Shelley, [1918] 3 Ch. 384. 


Oonveyancing Act, 1911 (c. 87), 
8. 12 (1); A istration of Estates Act, 1925 


(c. 23), 6. 2 (2). 


6127. —— Executors of executors.|— ANON. (un- 
dated), Keil. 107; 72 EB. R. 278. 


6128. ——- ———_ Joint wer—Death of co- 
are yy laa (1564), Moore, K. B. 61; 7%2 
E.R. 44 
Annotation -—Consd. Cole v. Wade (1807), 16 Ves. 27. 


6129. —— Administrator.]—A. devises that his 
exors. shall sell his land. either the ordinary 
nor the administrators can sell it.— ANON. (1499), 
Jenk. 187; 145 E. R. 126. 


6180. ———_ -.]— Real cstate was devised to 
A. in trust to sell, with power to the trustees to 
give discharges. A. was to pay the debts & hold 
the surplus on certain trusts, & he was appointed 
sole exor. A. having renounced & disclaimed :— 
Held: the heir-at-law, who had taken out adminis- 
tration, could sell the estate & give valid receipts. 
—AUSTIN v. MARTIN (1861), 29 Beav. 523; 4 
L. T. 817; 7 Jur. N. 8. 871; 9 W. R. 674; 54 
E. R. 730. 


6131. ——.J]—An administrator with the 
will annexed has no such implied power to sell 
testator’s real estate as an exor. has, the cxor. 
being a nominee of testator to pay his debts, the 
administrator being only an officer of the Probate 
Ct. Nor is such power given to the administrator 
by Law of Property Amendment Act, 1859 (c. 35), 
s. 16.—Re CLay & TETLEY (1880), 16 Ch. D. 3; 
50 L. J. Ch. 164; 43 L. T. 402; 209 W. R. 5, CL A. 


61382. Infant executor.|—On a sale of real 
estate by exors. where one of them is an infant, the 
ct. will make an order appointing a person to conve 
on behalf of the infant exor. ut the ct. will 
not make an order as to prospective sales.—He 
LEwIs’s Trusts (1910), 55 Sol. Jo. 140. 


6138. Whether heir must join in sale.j— 
Devise that exors. shall sell lands, etc., they do 
not sell. Decreed that the heir shall join in the 
sale for payment of debtse.—AMBY v. GOWER 
(1655), 1 Rep. Ch. 168; 21 E. R. 540. 


6134. When power not given to executors-— 
Mere direction for sale—Whether heir must join 
in sale.]|—CARVILL v. CARVILL (1684), 2 Rep. Ch. 
301; 21 E. R. 685. 


Annotation -—Mentd. Ashburnham v. Bradshaw (1740), 
West temp. Hard. 505. 











one of his exors., & bis heirs absolutely : 
Held: J. & the exors. could by their 
deed pass all the legal & equitable 
interest in the trust estate sold.—Re 
CHARLES (1872), 4 Ch. Ch. 19.— CAN. 


n. Surviving executors.) — Where 
there is under a will an implied power 
in the exors. & to sell property, 
a conveyance executed by the surviving 
ti & exors., in whom the title is 


pay.—ZTte 


as a trustee, to 
—~—Ezr ae MANNING (1905), 5 S. R. him, & devised the residue of his pro- vested, & the widow of testator, give a 
N.S. W. 453.—AUS. perty to his exors. except such parte rood title to the property in question, & 
hereof as might at his decease be vested t is not necessary t the beneficiaries 
1. Husband -— As administrator of in him upon any truste or by way of under the will, other than the widow, 
e.}—Land was conveyed in 1874 to mtge., & then, by a subsequent devise, should join in the conveyance.— 
@ husband & wife who were d all the residue of his celate, real & NETY 0. JOHNSTON (1909), 4 N. B. R. 


e 
in 1864 :—-Held : the husband could as 


personal, to J., whom ho also appointed 


FEN 
(4 Tru.) 216.—- CAN 


Pant V.—Powers ann Ricuts or REepresENnrative. 


B. Eatent of Powers. 
(a) Power of Sale. 


i. In General. 


6135. Real estate vested in representative— 
poner ot vere es the ol ets 
J—Th er of an exor. over the 
one) ne Land Transfer Act, 1897 
re peewionaly ad des 
th it as he 
dealing to-Re CAvanbien & ARNOLD’S 


General rule—Same power 


of his testator is, since 


(c. 65), enl 


rsonal esta 
Coceai er (1912), 56 Sol. Jo. 468. 


icksted’s Trust, {1921} 2 Ch. 184; 
tteries 


notations : Rew 
Annotations + — Sort nordahire Po 
fe tract, (1993) 2 Oh. 834. 


. SECT. 2, SUB-SECT. 3.— 
PART V B. (a) 1. 


o. By executor — Sale not necessary 
India, by his will appointed D. as his 
exor. & after payment of debts be- 
queathed sundry es. He had 
realty in Tasmania but no nalty, 
& owed certain debts which his per- 
sonalty in India was sufficient to pay. 
‘he attorney in Tasmania for the exor. 
made an advantageous contract for 
sale of therealty & applied for directions 
as to his power of sale :—Held: the 
exor. had no power of sale either for 

urposes of division or peymecat of 

ebte.— te WALKER (1916), 12 Tas. 
L. hi. 9.—AUS. 


ee Re Moore & LANG- 
MUIR, 21 Cc. L. 4 We 562.—-CAN. 


q. ——— For parment of debla— 
Not charged on realty.}—Lands were 
devised to trustees to carry vut the 
will of testator, who reserved six lots, 
which he desired should be sold for 
ayment of debts, not cha on 
ands :—HFicld : the trustees had a right 
to sell the whole of such property for 
payment of debts left unpaid by the 
personal estate, & the lots specially 
appolnted to be sold for that purpose.— 
Lid v. MEWBURN (1859), 7 Gr. 73.— 


r. -)-— Aun exor. is not 
justified in selling any prope 

specifically bequeathed, unless the «ale 
ig necessary for payment of the debts 
of the estate.— VAN DER Liti's HAT. 


ATE 
4 CoNRaDIE (1903), 20 8. C. 241.— 





Ss. For payment of legacies— 
Charged on reaity.}—The power of 
selling the rea) estate for the payment 
of legacies is applicable to those cases, 
where it has been expressly made 
chargeable with them, or can be so 

athered from tho — McKay's 
CSTATE (1861), 5 N.S. KR. (1 Old.) 131. 
—CAN. 


t. —— Whether co-exccutors must 
| dk conreyance—In presence of cach 
r7) -) — Kxores. ompowered under 
a will to sell lands, are not bound to 
sign the deed in presenoe of each other. 


a. —— Who ure necessary parties 
to conveyance—Child of ltestator.}— 
Testator ted that when X. property 
was sold, the interest should be used 
to ntain his children, & to the 
support of his wife, so long as she 
remained his widow ; & named certain 
persons exors. of his will :—Held: the 
exors. had full power to sell & convey 
the lands in fee, & a child of testator, 
porn after the mene oe vase will, was 
not @ necessary party e convey- 
ance.—GLOVER v. WILSON (1870), 17 
Gr, 111.—-CAN. 


b. —— No interest conveyed to 
them—Whether executors can snintain 

eu ee ice devise that exors. 
ebould selj lands, investing them with a 
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6136. ——- Power to sell land apart from 


minerals—Trustee Act, 1893 (c. 53), s. 44.|—Re 
OAVENDISH & ARNOLD’s CoNTRACT (1912), 56 


Sol. Jo. 468. 


wer in 
ng with 


aterworks Co.’s 


Asnciations ~ BF. Re Wicksted’s Trust, [1921] © Ch. 184. 


taffordshire Potteries Waterworks 


porvd. Re Chaplin & 8 
Co.’s Contract, fig22) 2 Ch. 824. 


6137. ——- ——— -}—An 
Trustee Act, 1893 (c. 53), s. 44 (1), as amended by 
Trustee Act, 1893, Amendment Act, 1894 (c. 10), 
which requires the sanction of the ct. to a sale, 
by a “trustee or other person’ authorised to 
sell land, of the land without the minerals or of the 





exor. is within 


minerals separately from the residue of the land.— 


power to sell, but conveying to them 
no interest, will not enable them to 
maintain ejectment.— WILLIAMS  v. 
MYERS (1871), 8 N. 8. R. 157.—CAN. 


6. After renunciation— Whether 
power can be exercised.}—Where & 
power of sale is given to exors. qua 
exors., & not by name, they cannot, 
after they have once renounced, execute 
such power.—TRAVRRS v. GUSTIN 
(1873), 20 Gr. 106.—CAN. 


d. With consent—Of widow 
of a tragenhe Baer devised to H., his wife, 
all bis estate in L. during her life, 
for the support of herself & family, & 
in case H. should think proper to sell 
his estate, it should bo the duty of his 
exors. to sell the same with her consent. 
Hie then nominated P. exor. of his will, 
*‘ with full power & authority to act in 
the same ” :—Held: the proper con- 
struction to be placed on the will was, 
that a life te was given to H. with 
a power of sale to P. during her lifetime 
with her consent, & unless & until the 
consent of the widow was given the 

ower of saje did not exist, & the cxor. 

ad no pa to perform in relation to 
the land.— JOHNSON v. KREMER (1884), 
8 QO. kh. 193.—CAN. 


e. —— Of residuary legatce.) 
—Under a will) making provision for 
the wife & sister of testator to be 
secured on the estate, & giving the 
residue both real & personal to his 
three children in equal shares, the 
exors. have no power to sell the real 
estate without the consent of the 
residuary legatees, there being no 
oxpress power to sell conferred & nv 
debts necessitatin oa aale.—CaR- 
RUTHERS v. CARRUTHERS (1911), 21 
Man. L. R. 781; 1 W. W. R. 231.—CAN. 


f. Mode of sale—Indiscretion 
of trustees.}—Kxors. were directed to 
sell a farm ‘‘for the best price that 
could be obtained *’:—Held: the power 
to sell involved a power to secure part 
of the price by means of a mtge. on 
the property sold, the mannor of sale 
being left to the discretion of the 
trustees.— te GRAHAM'S CONTRACT 
(1889), 17 O. R. 570.— CAN. 

















; Non-regi of caution 
—_ aay of -]1— Testatrix de- 
vised all her real & personal property 


to two exors. with full power in their 
discretion to sell her propert », & to 
pay the income to the husband d 
__ lifetime, & after his death to 
the property & divide tho same aay 
between her children. One the 
exors. renounced probate, which was 
granted to her husband, the other 
exor., who, some years after, without 
ha a caution, contracted 
to sell certain of the lands to pay 
debts :—Held: he had power to make 
a valid sale.—He Hrwitr v. JERMYN 
(1898), 29 O. R. 383.— CAN. 
_— san Oa BYER 0. 
GROVE (1901), 220.L.T. 28; 20.L.R. 
754.—CAN. 


k. —— Sale after thirty-seven years’ 


delay—Whether valid.}—Testator, who 
died in the year 1847, possessed of 
a@ leasehold held for a lo term of 

ears, by will directed his debts to 

ec paid, &, subject thereto, left his 
property to his exors. in trust for pay- 
ment of annuities. There was no 
specific bequest of the term, & no 
disposition of the ultimate residue. 
The exors. after the lapse of thirty-seven 
years set up the leasehold premises 
for sale by auction. No necessity for 
the sale was disclosed. The purchaser 
having objected that the exors.’ right 
to sell after such a lapse of time was 
not shown :—I/ield : the objection was 
valid, & should be allowed.— Re Morris 
(1889), 23 L. R. Ir. 333.—IR. 


1. —— Not restricted to sale for 
cash.}—An exor.’s power of sale of 
realty is not restricted to a sale for 
cash.—MALONE v. TITLES REGISTRAR, 
[1919] V. L. R. 370.—AUS. 


m. ~ — Necessity for notice of sale.) 
—A notice to sell land by exors., by 
virtue of a licence from the Governor 
& Council, must be given thirty days, 
exclusive of the day of sale, both by 
posting up notices & by publication in 
the newspaper ; but it is not necessary 
to Hah that the notices posted up, 
pon tinued 4 p till the as of Soa eR 

. PIKE v. TIERNEY (1831), N. B. Dig. 
378.—CAN. 4 


n. — Validity of _Governor-in- 
Council's order for sale.}—When J., the 
owner of real estate, died insolvent, 
having appointed four exors. of his 
last will, & two of the exors. took out 
probate, & obtained an order from the 
Governor-in-Council for the sale of the 
land, under which the land was sold to 
C. :—Held though the other two 
exors. had not renounced, & the two 
who acted under the order had not 
given the security required by statute, 

et the order could not be im ed by 
his ct.—CHISHOLM 0. CDONALD 
(1856), 3 Thom. 367.—CAN. 


aa. —— Coniiltional on _ testator’s 
widow being maintained.}]— Testator 
devised all his real & personal estate 
to his wife for life; with remainders 
over to his daughter & son; with 
liberty to the daughter & her husband 
to occupy the land, provided they 
supplied his widow with a comfortable 
support & maintenance out of the same 
da her life, & if they did not do su 
to her satisfaction, the exors. should 
have power to sell or lease the land :— 
Held: the duty of supplying the widow 
with maintenance was conditioned upon 
the parties occupying the land ; 
sale effected by 





a 
their lying the wido - oth a on 
e ply e OW W. suc 
sup ore although not occupying the 
land, was declared void.— DOUGHERTY 


bb. ——— Legal estate not in executors.) 
—Testator directed that when his lands 
were sold the money remain was 
to be divided in the manner therein 
stated. here was no other residuary 
clause. Testator named two exors., 
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Sect. 2.—To alicnate: Sub-sect. 3, B. (a) i. & 


& (5).] 


Re WickstEp’s Trusts, [1921] 2 Ch. 184; 
L. J. Ch. 877; 125 L. T. 856; 65 Sol. Jo. 513. 


. Re Chaplin & Staffordshire Potterics 
Waterworks Co.’s Contract, [1922] 2 Ch. 824. 


.|—Legal personal repre- 
sentatives, in whom under Land Transfer Act, 
1897 (c. 65), the frecholds of a deceased person 
are vested have power to sell the surface & minerals 


Annotation :—N.F 











6138. 





EXECUTORS AND ADMINISTRATORS. 
Death of deceased before 1898.]—Scc Part 


ITI., Sect. 2, ante. 


90 
1687-1689. 


of his lands separately without obtaining the 


sanction of the ct. under Trustee Act, 1893 (c. 53), 
8. 44..-Re CHAPLIN & STAFFORDSHIRE POTTERTES 
WATERWORKS Co.’s CONTRACT, [1922] 2 Ch. 824; 
92 J.. J. Ch. 84; 128 L. T. 186; 38 T. L. R. 857 ; 


67 Sol. Jo. 46, C. A. 


Annotation :—Refd. Re Kcmnal & Still’s Contract, [1923] 1 


Ch. 293. 


adding: “in them I _ repose full 
confidence that they will act fair & 
consistent ’’:—Held: all the lands 
were to be sold; & the exors. had 
power to sell them, although they had 
not the legal estate.—WoOoODSIDE v. 
LOGAN (1868), 15 Gr. 145.—CAN. 


ae Whether implied powcr of 
sale in will.}—HENRY v. SIMP8ON 


Yr. -}— An exor. held 
to have been vested with an implied 
power to sell certain of testator’s real 
property, & a proposed sale thereof 
approved.—Re LBorssEaAU EstaTE, Re 

ANITOBA TRUSTEE AcT, [1918] 3 
W. W. it. 668.—CAN. 


8. —— ——.]}—CARLISLE v. COOKE, 
(1905] 11. R. 269.— IR. 


t. ——— Express power of sale.}— 
After giving the whole of her estate 
to H. & his wife & their three children, 
testatrix directed, that the real estate 
should be sold & cqually divided, & 
oes H. & his daughter exors. :-— 
Heid: the exors. had an express power 
of sale.——He ROBERTS & BROOKS (1905), 
25 Cc. L. T. 400; 60. W. R. 49; 10 
O. L. Rh. 395.—CAN. 


a. Whether legutlees can compel 
executor to sell.}-—QJ. anpied to the 
judge of prohate for a licence to sell 
the real estate devised to himself, & 
covered by an assignment, for the 

urpose of paying the legatecs the 
lance due to them :—JHleld: it was 
not competent to the judge of probate 
to make the order applied for, the 
exor. having power to sell under the 
terms of the will, & it being open to 
the legatecs in case of his refusal, to 
compel him by suit in equity to do s0.— 
Rte UNCIMAN’S ESTATE (1905), 38 
N. Ss. R. 89.—CAN. 


b. Whether concurrence of 
beneficiaries necessary.}—W., by his 
will, made in 1861, appointed his wife 
& two other persons exors. He died 
in the same year. His wife died in 
Sept. 1917; one of the other exors. 
survived her. W. willed & bequeathed 
to his wife during his natural life the 
whole of his real & personal property, 














inclu his farm. ‘The will then 
rovided that, if it should be unsuitable 
Jor his wife to live on the farm “ she may 


if she deems it to be for her greater 
convenience with the advice & manage- 
ment of my exors. dispose of the whole 
or part of the farm.” The farm, at the 
date of the death of the wife, remained 
unsold :—Held: the exors. had power 
to convey the farm, without the con- 
currence of the beneficiaries. — Je 


Waueu, He Scott & Scorr (1918), 
42 0. L. R. 873 13 O. WLN. 416. 
—CAN. 








Cc. J A M., as adminis- 
trator of his father, put up a farm for 
sale by auction, & S. became the pur- 


EK. R. 12. 
6140. 





chaser. S. required the concurrence of 
the next of kin of intestate, unless M. 
could show that. he was selling to pay 
debts of intestate :—Held: the vendor 
could not make this title without the 
concurrence of the next of kin.—Re 
Hicains & STEPHENSON’sS CONTRACT, 
{1906]11.R.656; 401. L. T. 158.—IR. 


d. Delay in application for 
confirmation of sale.}—A sale by an 
extrix. of land belonging to the estate 
was confirmed, although the sale had 
been made some time ago, the appln. 
for confirmation not having been the 

ersonal fault of the extrix.—ve 





ANNA ESTATE, [1921] 1 W. W. R. 
1090; 61 D. L. R. 430.—CAN. 
_—~—— Subject to usual rules 


of equity.}—BEMARILALJI BHAGWAT- 
PRASADJIv. Bal Kasant (1898), I. lL. R. 
23 Bom. 342.— IND. 


f. Married woman ezxecutrix.)} 
—A married woman may by virtue of 
Administration Act, 1879, convey 
without such consent real cstate vested 
in her as extrix.—Re CARMODY & 
HUMPHREY'S CONTRACT, CARMODY v. 
HUMPHREY (1902), 22 N. Z L. R. 127. 


e e 








2 Public trustee.) — Certain 
land was devised by a wife to her 
husband in trust for her children, but 
the Public Trustee was appointed the 
exor. of the will, & he comploted his 
duties as exor. The husband then 
died, & by his will the Public Trustee 
was appointed exor. of his estate :— 
Held : the Public Trustec had no power 
to sell the land which had been devised 
by the wife to her husband in trust 
for her children.—He VEVERKUX’S 
WILLS (1906), 26 N. Z L. Li. 242.— 


h. Necessity for sale by public 
auction.}—Sales of immuvable property 
by exors. whether to pay debts or 
not, & whether minors are interested 
or not, should as a general rule be b 
pubis auction.— kx p. EcKarp (1902), 

° Ss. 169.—S. AF. 


k. By administrator—Whether order 
of court neressary.]— Under 26 Vict. 
No. 20, an adminirtrator is cn- 
titied, in order to pay the debts to 
sell intestate’s realty without an order 
of the ct. or the consent of the next of 
kin.—UNION BANK OF AUSTRALIA 2, 


GREEN (1901), 1S. R. N.S. W. — 
mire ( ) S. W. 191 





1. —— ——.J— An administrator 
can sell lands held by intestate by 
peli n BUERD: bee an order of Ay 

——Ite MACKENZIE BOWMAN : 
3S. R.N.S. W. 502.—AUS., eee 


‘actin wh SS Ph ioe d of ge 
: 0 Was possessed of re 

estate, died intestate & the Curator of 
Intestate Estates obtained the usual 
order to ‘‘ collect, manage & administer” 


Real estate not vested in representative—Copy- 
holds.]|—See CopyHoLps, Vol. XIII., p. 135, 


Os. 


—— Death of deceased before 1898.]—See Part 
ITI., Sect. 2, ante. 

Where settled land vested in special personal 
representatives.|—See Administration of Estates 
Act, 1025 (c. 23), 5. 24. 


ii. Who may purchase. 


6189. Co-executor—-Who 
ANON. (1536), Ben. 15; 1 And. 27; Keil. 207; 123 


has renounced.|/— 


——.]—A. by will, directed his real 
& personal estate to be sold, the produce to be 


her estate :—Jicld : the Curator had a 
general power of sale for the purposes 
of distribution without obtaining a 
special order for sale.—SNARIE 1. 
o ICHOLS (1906), 2 Tas. L. kh. 40.—AUS. 


n, —— — -..}-—Ite NEILSON (1908), 
8 W.L. Rh. 400.—CAN. 


oO. Sale not for payment of 
debts.}—Under Devolution of Estates 
Act, where the pereons beneficially 
interested are both adults & infants, 
& the former object, & there is no 
necessity for a sale to pay debts, the 
administrator has no power to sell the 
real estate. —Re MALLANDINE, 10 
Cc. L. T. Oce. N. 226.—CAN. 


Pp. J—An administrator 
has no power, under Administration 
Act, 1879, to sell real estate after all 
debts & dues owing by the cxtate have 
been paid.—WILLIAMS »v. PUBLIC 
TRUSTEB (1885), 4 N. ZL. R.C. A. 1. 


aa. Power of administrator with 
uill annered.J—STUART v. BALDWIN 
(1877), 41 U. Cc. R. 446.—CAN, 


bb. .}—Held: tho legacy 
in the will set out. in the report of this 
case, as Well as the debts of testator, 
were a charge on his real estate, & the 
administrator with the will annexed 
had power to sell the real estate, no 
question eis 3 raised as to the personal 
estate being insufficient to satisfy the 
debts & legucies.—Ke EATON KsTaTE 
(1878), 7 PRP. K. 396.—-CAN. 


cc. For purpose of realising 
commission due to <Administrator- 
General. }—A sale by the Administrator- 
General of some immovable property of 
deceased, for the purpose of realising 
the commission due to him under the 
Act, is a valid sale in the course of 
administration & it takes precedenco 
over a prior sale effected by the heir of 
deceased.~ALWAR CHETTY v. CHIDAM- 
BAKA MUDALI (1914), I. L. KK. 38 Mad. 
1134.— IND. 


dd. Guardian of infant.)—A 
petition was presented by a rson 
domiciled in the province of Alberta, 
Canada, as guardian & administrator 
in law of his pupil son who resided with 
him, for authority to complete a title 
in the pupa naine to certain heritage 
in Scotland, & for authority to sell tho 
sainc. The ct., on production of evi- 
dence that petitioner had been duly 
appointed guardian & adiministrator- 
in-law according to the law of Alberta, 
& that he was a person of substantial 
mucans, granted the prayer of the 
petition.—He M‘FapuEAn, 11917] 8. C. 
142.— SCOT. 























PART Vv. SECT. 2, SUB-SECT. 3.— 
B. (a) fi. 


ee. Kxeculor—For hia own benefit.) 
—A porson appointed an exor. of a 
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invested in the public funds in the names of 
trustees, for his son & daughter, & two others. 
Directions were given as to succession in cases 
of death without issuc, & if all the legatees should 
die under age, & without issue, the property was to 
go over to B., U., D., & E. & their heirs ; ‘‘ which 
four persons A. appointed as his exors., to see that 
everything was duly performed according to his 
will’; he also appointed F. & G. as exors. He 
also requested F. & G. to act as guardians, in 
conjunction with B., C., D., & E., for the care of the 
persons & property of the legatees. ‘The will was 
duly attested, but there was an unattested codicil, 
that if either of the exors. should refuse to accept 
the trust & act as exor., the bequest of property 
to every such person was totally annulled. 
Testator died, & the will was proved by B. C. & D. 
only, E., F., & G. having renounced. Part of the 
real estate having been put up to sale in four lots, 
was purchased by G. who afterwards refusing to 
complete his purchase, a suit was instituted in 
Chancery. That ct. decreed that the codicil was 
not to be considered as part of the will with 
reference to the real estate, but that the rest of the 
will ought to be established, & the trusts performed, 
& upon reference to the master, it was found that 
the contract of purchase entered into by G. was for 
the benefit of the legatees, who were infants. 
Lot 1 was then conveyed by lease & appoint- 
ment & re-lease from B., C., D., E., F., & G. to T. 
in consideration of £2,000. Lot 2, by lease & 
appointment, & release, from B., C, & D. to T. 
for £2,300 (T. declaring by another deed, that the 
consideration-money, mentioned in the two first 
deeds belonged to G@.; thatthe name of T. was only 
used as a trustee, & that T. stood seised of the 
premises in trust for G.); Lot 3, by lease & appoint- 
ment, & re-lease, from B., C., & D. to G. to the use 
of G. for £4,000. Lot 4, by lease & appointment, 
& re-lease, from B.,C., D., E., F., & G., to the use of 
G. for £360 :—Held: by these conveyances the 
legal estate in Lots 1 & 2 was well vested in T., 
& the legal estates in Lots 3 & 4 in G.—MACKIN- 
TOSH v. BARBER (1822), 1 Bing. 50 ; 7 Moore, C. P. 
315; 130 EB. R. 21. 


(b) Power to Mortgage. 


6141. Under trust for sale.]|—A trust, ‘‘ to make 
sale & dispose of’’ testator’s real estates, by 
private sale or public auction :—Held: not to 
authorise a mtge., there appearing an intention 
on the part of testator that his whole real estate 
should be converted.—HALDENBY v. SPOFFORTH 
(1839), 1 Beav. 390; 8 L. J. Ch. 238; 3 Jur. 241; 
48 KE. R. 991. 

Annotation :—Consd. Stroughill v. Anstey (1852), 1 De 

a. M. & G. 635. 


6142. Under power to sell.|—Banui v. IIAnRis, 
No. 6175, post. 


6143. Real estate not vested in representative— 
To pay debt.)—E. by will, after charging all his 
real & personal estate with the payment of his 
debts, funeral & testamentary expenses, & of a 
certain legacy, devised the rents & profits of all his 
messuages, tenements, farms & lands, except his 
Bala houses, to A. his wife, & by the same will he 
gave her the whole of his personal estate & 
appointed her sole extrix.:—Held: the Bala 
houses passed to the heir at law of E., subject in 
equity to the charge of debts, & A. had no power 
to dispose {by mtge.] of them for the purpose of 
paying the debts.—Dor d. JONES v. HUGHES 
(1851), 6 Exch. 223; 20 L. J. Ex. 148; 17 L. T. 
O.S8S.5; 155 i. R. 523. 

Annotations :—Refd. Walton v. Shalcross (1853), 21 L. T° 
QO. 8. 154; Robinson v. Lowater (1854), 5 De G. M. & G@° 
272; Hodkinson v. Quinn (1860), 30 L. J. Ch. 118; 

Greetham v. Colton (1865), 34 Beav. 615; Re fanqueray” 


Willaume & Landau (1882), 20 Ch. D 465. 
Wright v. Wilkin (1860), 2 B. & S. 232. 


6144. Real estate vested in representative—To 
pay debts & legacles—Law of Property Amendment 
Act, 1859 (c. 35).]|—Sect. 18 of above Act does not 
apply to a case where testator has devised his real 
estate, by way of settlement, to a person or persons 
for life with remainders over. The meaning of 
that sect. is, that where testator has devised his 
whole estate & interest directly to A. or to A. & B., 
or any number of persons as tenants in common, 
or joint tenants in fee or in tail, so that the devisee 


will cannot make a legal bargain 
with his co-exor. respect: testator’s 
property for his own benefit.—CLARK 
is (1882), 8 V. L. R. 303.— 


b—— ——.}]— Where an exor., 
with the concurrence of his oo-exor., 
purchased a portion of a trust estate 
at auction :—Held : they were thereby 
disentitled to commission.—Re GREER’S 
WILL (1911), 11 8. R. N. 8. W. 21; 
28 N. Ss. WwW. WwW. N. 17.—AUS. 


-]1—— Where one of two 
exors., empowered to sell, with the 
concurrence of the widow & the eldest 
son of testator, aged eighteen or nine- 
teen years, purchased part of testator’s 
reper the ct. refused to set aside the 
on, the master having found 

that at the time the sale was concluded 
it was beneficial to the infants.— 
MoKnicut v. MCKNIGHT (1866), 12 Gr. 
363.— CAN. 


eee 
c. 





d. —— ~———.,]— Exors. may pur- 
chase estate assets from their co-exors. 
provided they do so openly, bond ° 
& for a fair value..—Louw v. HOFMEYR 
(1869), Buch. 290.—-S. AF. 


e—— -——.}—Where exors. pur- 
chase the property of the cgtate 
under their administration, the court 
will make searching inquiry into the 

oes, & it must be shown that 
the purchase was bond fide.—NEL 2%. 
J.~—VOL. XXIV. 


Louw (1877), Buch. 133.—S. AF. 


f. ——.J]— The ct. will as a 
rule confirm a sale of estate property to 
an exor. if he purch in an open & 
bona fide manner, e.g. at public auction. 
—Re HouGH ESTATE (1919), C. P. D. 
160.—S. AF. 


gs. —— —.} Leave to sell im- 
movable property of an estate to one 
of the exors. dative of the estate refused 
where the proposed sale was by private 
treaty & there appeared no reason why 
the property should not be put up for 
public competition.—Zz FE: COOPER 
(1920), C. P. D. 419.—S. A e 


h. Administrator — For his own 
benefit.}~—Under no circumstances can 
an administrator be allowed to purchase 
for his own benefit the lands of intestate. 
re v. LAMONT (1859), 7 Gr. 258. 


k. —— ——.}—- MCLEOD v. GILLIES 
(1868), 7 N. 8. R. 257.— CAN. 


l—— ——.]— Pitf., as adminis- 
trator to M., sold certain lands at public 
auction to H., giving him a deed 
therefor, & on the same day H. 
reconveyed the same lands to pltf. 
There was no evidence to show t 
pie did not act in good faith & for 

e benefit of the estate. Pitf. brought 


ejectment apelont defts., who were 
others of M. & were in possession of 





the property, & they resisted, on the 
ground of having no title, con- 
eae, 3 that he could not acquire title 
broug If as administrator :— 
Held: pltf.’s title was valid at law.— 
SMYTH v. MOLEAN (1868), 7 N.S. R. 
310.—CAN. 


m. —- ae ben proposed pur- 
chaser of lands being one of the ad- 
ministrators, & therefore a trustee, 
has no right to purchase without leave 
W. L. R. 413; 1 W. W. R. 933; 1 
D. L. R. 754.—OAN. 


Pe —_—— Sapelioa per a 
of a mtgee. applicd to rar, 
as administratrix, for a sale be hin of 
the mtged. lands. At the sale she 
became the purchaser in her own right, 
& not as administra », & the rar 
executed a conveyance to her in her 
own name accordingly :—Held: there 
was no power for her to purchase, nor 
for the registrar to so convey to her.— 
GRATTAN v. GILES, 2 J. R. N.S. 213.— 


PART V. SECT. 2, SUB-SECT. 3.— 
B. (b). 


0. Real estate vested in representa- 
tive—To pay debits é& Ilegacies.)— 
Letters of administration were gran 


to the widow, & ane tor the purpose of 
W. 


g money erewith pay 
legacies, created a mtge. on the real 


BE 
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C. (a).) 


or devisees can themselves mtge. the property’ 

then the exors. are not to have the power. But 

where the estate is devised by way of settlement, 
so that there is no individual or individuals who 

are able to make a title to a mtge., then that is a 

case to which sect. 16, by exors. are empowered 

to mtge. testator’s real estate for payment of debts 
orlegacies, wasintendedtoapply. Testator, by his 
will, appointed certain persons therein named exors. 

& trustees thereof, &, after making certain specific 

devises & bequests, he devised & bequeathed all 

the residue of his real & personal estate, subject 
to his debts, funeral & testamentary expenses, & 
to the legacies thereinbefore bequeathed, unto & 
equally between his two sons for life, with re- 
mainders over. Exors. mortgaged a portion of the 
residuary real estate :—Held: this was a case in 

which sect. 16 was applicable, & the mtge. was a 
rfectly valid one.—Re WILSON, PENNINGTON v. 
AYNE (1886), 54 L. T. 600; 34 W. R. 512; 2 

T. L. R. 443. 

Annotation :—Consd. Re Barrow-in-Furness 
Rawlinson’s Contract, (1903] 1 Ch. 339. 
6145. Executors also devisees—To pay debts.|}— 

The fact that, in the dealings for a loan, exors. who 

happen to be also beneficial owners have been 

treated with in their latter character, is not 
sufficient ground for inferring that the money 
was not borrowed to pay testator’s debts.— 

COLLINGWOOD v. RUSSELL (1864), 5 New Rep. 1; 

34 L. J. Ch. 22; 11 L. T. 322; 10 Jur. N.S. 1062 ; 

13 W. R. 63, L. JJ. 


Corpn. & 


6146. ——- ———_.]—-CoRSER v. CARTWRIGHT, No. 
6178, post. 
6147. ——— To pay debts & legacies.]}—Land 


was devised beneficially in fee to a person named 
exor. of the will. It was charged generally with 
debts & legacies, & also with certain trust legacies 
which devisee was directed to pay, after the death 
of testator’s widow, to the exors., who were 
empowered to give effectual receipts for the same. 
Before these became payable devisee mortgaged 
the land by deed reciting that the loan was re- 

uired to assist in paying sums bequeathed by 
the will, & that the co-exor. joined for the purpose 
of consenting. He did not join in the receipt, 
but the money was paid with his privity to devisee. 
The widow & the co-exor. having died, devisee 
created a further charge on the land. The money 
raised under the mtge. & further charge was in 
fact applied by devisee for his own purposes. 


estate :—Held : the widow had power vr. Necesstty for 


to create the mtge.—LUNDY v. MARTIN 
(1874), 21 Gr. 452.— CAN. 
pP—— ——.}-Re O'DONNELL’sS 
aerate (1905) 11... 409; 391.L. T. 
6145 i. Executors also devisee 
pay debts.}~Testatrix after a direction 
him to pay her debts devised land 
to her exor. & trustee, & his exors. of 
upon trust to retain it for his own use 
for life, & directed that, after his 
decease, hie exors. should sell the land 
& divide the proceeds among her 
children :—~He 
the land out & out ae to the legal 
estate, & the exor. had the ht to 
mtge. the entire fee for debts.— 
MERCER v. NEFF (1898), 29 O. R. 680.— > 


. Necessity for consent of official 
: He f Beane. 18 


guardian. 
Sher Ooo M. IBS OAN. 


paying 
the ct. 


Intge. esta’ 
Administration 


& 

residuary estate to his wife, subject to dying, has mtge 
the payment of his debts, eto. 
will, witheot Wnt cpeigiee te the oC 
’ ou a e ot. 

for leave, obtained gpd 
money, secured by the mtge. of the 
reriduary estate, for the alleged purpose 
tor’s debts :—Held: 
the mige. was valid, no application to 


ing uired, as the power to 
tge. rea] tate given to exors. 1 
id: this was a devise of unrestricted in ita operation by sect. 8 
of that Act.—Re NOLAN . 
(1892), 11 N. Z. L. R. 194.—N.Z. 
he Ors. of is? a erty of th te 
ovable pro re) © esta 
without directions to that effect in the 


or the sanction 
BROWN (1890), 7 8. C. 339.—S. AF. 


EXECUTORS AND ADMINISTRATORS. 


All testator’s debts had been paid except an old 
mtge., but the land remained subject to the trust 
legacies :—Held: (1) although the mtge. was 
ie ghar to be made to assist in paying legacies, 
Ag as debts & legacies were charged on the land, 
e exor.-devisee could give a good receipt for the 
money, & mtgee. was not bound to see to its 
application ; (2) mtgor. was to be presumed to be 
ing in the discharge of his duties as exor.— 
Re HENSON, CHESTER v. HENSON, [1908] 2 Ch. 356 ; 
717 L. J. Ch. 598; 99 L. T. 336. 


6148. ——— To settle accounts.|—Testator ap- 
inted H. & J. exors. & trustees of his will, & 
irected that the trustees or trustee for the time 
being of his will should have full power to settle 
his accounts & wind up his affairs as they or he 
should think fit, &, in so doing, ‘“‘to make any 
sales & ements they or he shall judge ex- 
pedient.’’ Testator devised all his real estate unto 
& to the use of his trustees upon the trusts therein 
declared. After testator’s death, J. (H. having 
renounced probate & disclaimed the trusts of the 
will), in order to meet some pressing claims against 
the estate, borrowed a sum of £500 upon the 
security of a mtge. of a portion of the real estate : 
—Held: under the terms of the will, J., being both 
exor. & trustee, had power to mortgage testator’s 
real estate.—Re JONES, DUTTON v. BROOKFIELD 
(1889), 589 L. J. Ch. 31; 61 L. T. 661; 38 W. R. 90. 


6149. ——— To secure executor’s own debt— 
Legacy charged on property unsatisfied.}—A 
mtge. made by an exor. who is also residuary 
legatee to secure his private debt will be postponed 
to an unsatisfied legacy charged upon the mtged. 
property.—BANK OF BOMBAY v. SULEMAN SOMJI 
(1908), 99 L. T. 582; 24 T. L. R. 840; 52 Sol. Jo. 
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6150. Inclusion of own property in mort- 
gage.j|—An exor., & beneficial devisee of realty, 
subject to a charge of debts, included private 
property of his own in a mtge. of the devised 
estate :—Held: not to afford such intrinsic evi- 
dence of an intention on the part of exor. to mis- 
apply the money as to deprive the mtge. of his 
security. BARROW v. GRIFFITH, BARROW v. 
NEWMAN (1864), 5 New Rep. 0; 11 Jur. N.S. 
6; 13 W. R. 41. 





(c) Other Powers. 


6151. Power to give receipts.|—-Testator devised 
his estates to trustees in trust to sell, & declared 
their receipts to be sufficient discharges, & he 


t. Duty o ag inquire whether 
morigage-~F or o 
the exor. of the estate of the 


hortly 


was or the benefit of the esta : 
& whether the cre sae 7 
was ulred for the en 
of debta WILLIAMS v. WinuiaMs 
(1896), 13 8. Cc. 200.—S. AF, 


advance of 


PART V. SECT. 2, SUB-SECT. 3.— 
B. (0). 


a. Power of representative of mort- 
gagee—To transfer legal estate.}-~The 
exor. of A m has not any power 


Or direction in will.}— sd convey ee - estate ® to he person 
—_— NSON %. 

Cape Colony, mtge. Pyeng (18632), 9 Gre Ta CAN. 
b. — ——,}—O, 8. Uv. C., ec. 87, 


of the ct.—Re only authorises exors. to 


a. 5 . to convey 
the legal estate on payment of the mtge. 


Part V.—PowErs AND RIGHTS OF REPRESENTATIVE. 


directed his trustees to complete any contracta for 
the sale of his estates, entered into during his life- 
time & remaining incomplete at his death :—Held : 
his exor. was the prone poy to give receipts for 
the purchase-monies of the estates contracted to 
be sold by testator.—HAToN v. SANXTER (1834), 
6 Sim. 517; 3 L. J. Ch. 197; 658 E. R. 688. 

sa Teas :—Mentd. Skeeles v. Sherley (1836), Donnelly, 


6152. Power to demise to co-executor.]—One 
or two joint-tenants may demise his or their portion 
to another, so as to create the relationship of land- 
lord & tenant between them, with a right to dis- 
train in respect of rent in arrear. Thus, three 
co-exors. may agree that one shall hold land, 
devised to them in trust, at a fixed rent, & if 
the rent falls into arrear, he may be distrained upon 
in respect of it.—CowPeR v. FLETCHER (1865), 
6 B. & S. 464; 6 New Rep. 145; 34 L. J. Q. B. 
187; 12 L. T. 420; 29 J. P. 423; 11 Jur. N.S. 
780; 13 W. R. 739; 122 BE. R. 1267. 

Annotations :—-Mentd. Re Potter & Ferrige, Ez p. Parke 

sit). De Oolyar’s Saag Court Cases, 235; Leigh v. 

ickeson (1883), 12 Q. B. D. 194. 

6153. Power to concur in partition—Testator 
tenant in common.}—(1) An exor. of testator who 
dies seised as tenant in common of an undivided 
share in real estate has power to concur with the 
co-owners of the other undivided shares therein in 
a deed of partition of the real estate, the exercise 
of such a power being a proper & reasonable step 
ee the beneficial realisation of the assets of 
testa’ Tr. 


(2) A purchaser of the land taken in severally by 
any one of the parties to such a deed of partition 
acquires a good title to the land purchased by him 
in the absence of notice of any impropriety in the 
transaction on the partof the exor.—Re KEMNAL 
& ST1Lu’s ConTrRAct, [1923] 1 Ch. 293 ; 92 L. J. Ch. 
298; 129 L. T.12; 39 T. L. R. 285; 67 Sol. Jo. 
364, CO. A. 

Annotation :—As to (2) Refd. Wise v. Whitburn, [1924] 

1 Ch. 460. 


6154. Power of representative of mortgagee—To 
transfer legal estate—Vendor é& Purchaser Act, 
1874 (c. 78).|—Sect. 4 of above Act does not 
enable the legal personal representative of a 
deceased mtgee. of real estate to transfer the legal 
estate in it, on payment of all sums secured by the 
mtge.—Re SPRADBERY’s MorRrTGaGH (1880), 14 
Ch. D. 514; 49 L. J. Ch. 623; 43 L. T. 82; 28 
W. R. 822. 


6155. J—Sect. 4 of above Act, 
does not enable the legal personal representative 
of deceased mtgee. of real estate to convey upon 
& sale under a power in the mtge.—Re WutTR's 
oo (1881), 51 L. J. Ch. 856; 29 W. R. 











debt; it does not authorise them to 
convey to a purchaser from themselves. 
~—HONTER v. FARR (1864), 23 U. C. R. 


authority to exch 
testa for other 
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C. Title of Alience. 
(a) Whether Title Impeachable. 


6156. Land sold to pay debts—No action pending 
between heir-at-law & executor.|—A purchaser 
of lands appointed to pay debts is safe though there 
be a deficiency of the personal estate, but otherwise 
if the purchase be pendente lite, by the heir against 
the exor.—CULPEPPER v. ASTON (1682), 2 Cas. in 
Ch. 115; 22 BE. R. 873. 


tations :—Consd. Bellamy v. Sabine (1857), 1 De G. & J. 
an Refd. Seung v Shalmer B84 i Vern. 301; 





Roper v. Radcliffe (1712), 9 Mod. Rep. 181; Price ». 
Price (1887), 35 Ch. D. 297. 
6157. Debts remaining unsatisfied.|—-Testator, 


by his will, directed all his just debts, & expenses, 
to be paid out of his estate & effects, & he gave all 
his freehold, leasehold, & other his real & personal 
estates, unto his wife S. during her life, &, after her 
decease, he directed all his real & personal estate 
& effects to be sold either by private sale or public 
auction, &, after payment of the expenses of sale, 
he directed the produce thereof to be paid as therein 
mentioned, & he thereby directed, that any 
purchaser or purchasers of the whole or any part 
of his real & personal estate should not be liable 
to see to the application of the purchase-money, 
& that the receipt & receipts of his exor., his heirs, 
exors., administrators, & assigns, or other persons 
acting in the administration of that his will, 
should be a sufficient discharge or discharges to 
the purchasers of the whole or any part of the 
real or personal estate directed to be sold under his 
will, & he appointed his wife S. extrix., & W. G. 
exor., of his will. In a suit brought by testator’s 
extrix. & exor. against a party for the specific 
performance of a contract to purchase a portion 
of testator’s real estate :—Held : the will contained 
not only an express power of sale, exercisable after 
the widow’s death, but also an implied power of 
sale in extrix. & exor. 


Qu.: whether the intention of an implied power 
of sale, to be exercised by extrix. & exor., was so 
expressed as to create a legal power.—-GOSLING v. 
CARTER (1845), 1 Coll. 644; 14 L. J. Ch. 218 ; 
4L.T.0.8.491; 63 E.R.580 ; sub nom. GOSTLING 
v. CARTER, 9 Jur. 324. 

Aes :—Refd. Robinson v. Lowater (1854), 17 Beav. 


6158. ——— Inclusion of representative’s own 
property in mortgage.)—Barrow v. GRIFFITH, 
Barrow v. NEwMAN, No. 6150, ante. 


6159. Alienee with notice of debts—Mort- 
gage to secure executor’s own debt.|—-Where an 
exor. mortgages property, devised or bequeathed 
to him absolutely, as a security for his own 
antecedent debt, & mtgee. has notice that there 
are debts of devisor & testator unpaid, the property 





to the ent of the ancestor’s debts. 
so PROk 2. BUCKE (1867), 2 Ch. Ch. 
294.— CAN. 


the lands of 
dsa.—Re Con- 


FEDERATION LIFE ASSOCN. & CLARK 
824.—CAN SON (1803) 930. L. T. $25; 60. L. R. e. Breach of trust or devastavit 
c. Power to exchange lands.)— 606.—CAN. committed. }-—A trator conveying 
An eoxor, or admin tor cannot intestate’s land to sureties for the 
make the lands of testator or intestate administration commits breach of 


the subject of speculation or exch 

by him the same manner as if the 
lands were his own.—TENUTE vw. 
Watat (1893), 24 O. R. 309.~—-CAN. 


PART V. SECT. 2, SUB SECT. 3.— 
C. (a). 


6157 1. Debts remaining unsatiafied.}— 
Where debtor dies intesta 

are sold under execution net 
heir for the private debt of the heir & 


trust, but is entitled to have land 
conveyed to him.—ACKERLY v, 
PaLMeER, [1910) V. L. R. 339.—AUS. 


te & 
. La t sold—Within appointed 
: " ell trustees can make 


Jands 
hia 


d. ——-.] — Testatrix devised her time — 
real estate to be equally divided the purchaser has notice before good title.}—~Testator directed as 
between her children with @ power to pure that there are debts of the estate, real & personal. i be sold in 
nat tho akovg teal eetata should Re cisitcm olla pumant ane Of lank RN gowee Ya" witiheld. cha sale 
all o e above » Bho e ra ayment out of the 
think it in the interest of my children seized, such : they should deem it for the benefit of 


to do a0’ :—Held: the exor. had no 


DP r takes only the 
beneficial interest of the heir, subject 


the heira, but such sale not to_be 
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Sect. 2.—To alienate: Sub-sect. 3, C. (a) & 


mortgaged still remains assets of testator.— 
eae v. ANDREWS (1872), 27 L. T. 195; 20 W. R. 


6160. Legacy remaining unsatisfied—Title of 
mortgagee as against gates) ne short point 
was this: ‘‘ Devisee in fee of lands charged with 
a particular legacy. Had the exors. power to 
nell ? ’? It was plain in such cases that the legatee 
must concur if the purchaser was to get a good 
discharge. No authority had been produced for 
the proposition that an exor. could sell real estate 
where it was only charged with the payment of a 
legacy. There was no Fifference between a charge 
by contract & a charge by will. Ifa man deposited 
deeds by way of mtge. neither mtgor. nor mtgee. 
had a power of sale. Similarly if land was devised 
charged with the payment of a sum other than a 
legacy, there was no power of sale in anybody. 
Of course, testator’s will might show that he 
intended a power of sale to be given, but that case 
did not arise here. The purchaser or mtgee. in this 
case had no title against the legatee, whose legacy 
was charged on the land (Cutty, J.).—Re REB- 
BECK, BENNETT v. REBBECK (1894), 63 L. J. Ch. 
one nee T. 743; 42 W. R. 473; 38 Sol. Jo. 399 ; 
8 R. ‘ 


Annotations :—Distd. Re Henson, Chester v. Henson, [1908} 
2Ch. 356. Refd. Re Barrow-in-Furness Corpn. & Rawlin- 
son’s Contract, [1903] 1 Ch. 339, 


6161. Breach of trust or devastavit committed— 
Mortgage to secure executor’s own debt—Alienee 
with notice of breach of trust.]—If the nature of 
the transaction affords intrinsic evidence that the 
exor. in the mtge. or sale is not acting in the 
execution of his duty, but is committing a breach of 
trust, as where the consideration of the mtge. or 
sale is a personal debt due from the exor. to mtgee. 
or purchaser, there such mtgee. or purchaser being 
a party to the breach of trust does not hold the 
property discharged from the trusts, but equally 
subject to the pee of debts & legacies as 
it would have been in the hands of the exor. 
(LEACH, V.-C.).—WATKINS v. CHEEK (1825), 2 
Sim. & St. 199; 57 E. R. 321. 

Annotations :—Consd. Eland v. Eland es), 4 My. & Cr. 
420; Stroughill v. Anstey (1852), 1 De G. M. & G. 635; 
Solomon wv. Attenborough, [1912] 1 Ch. 451. Refd. 
Forbes v. Peacock (1846), 1 Ph. 717; Haynes v. Forshaw 
(1853), 11 Hare, 93 ; Corser v. Cartwright (1875), L. R. 7 

.L. 731; Re Venn & Furze’s Contract, [1894] 2 Ch. 101. 


6162. —— Alienee with notice of debts of 


testator outstanding.|—-HaLL v. ANDREWS, No. 
6159, ante. 


6163. ———.}|—Where a security is made by 
deposit of the testator’s title-deeds for an advance 
to & for the private benefit of exor. having power 
to deal with testator’s real estate, & not for the 
purposes of the will, the person making the 
advance takes the security, subject to the trusts 
& charges created by the will, but subject thereto 
the security will extend to the beneficial interest 


ype As longer than five years from 
death. The real estate was not sold 
within the five the 








ears :—Held : 


trustees could make a good title, the ancestor.—Doxr d. BOWEN v ROBERT- 

limitation of the time being on] BON (18 - ——O ; 

directory.—ScoTr vr. ScoTr (1858), 3 ee alae sa 

Gr. 366.—CAN. Pence eras Peer h of licence 
P adm y 

of . oe candidate — Eicenee "duly proved & registered is not sufficient 

ey) hed A raped SoA. froin Aa giair + proo of title in one claiming thereunder 


trator under licence from the Probate 
Ct. to sell for payment of debts :-— 
Held: good against a bond fide p 


= 65; 38 N. B. RB. 5 
chaser from the heir though the deed of 


the latter was first 
application for licence was not made 
till nine yoars after the death of the 


without proof of the license to sell.— 
JOHNSON v. CALNAN Br 4 


k. Necessity for consent — Of all 


ADMINISTRATORS. 


of exor. in testator’s property, & where exor. has 
any such interest, the lender will have a right to 
marshal the assets. HAYNES v. ForsHaw (1853), 
11 Hare, 93; 1 Kq. Rep. 527; 22 L. J. Ch. 1060 ; 
22 L. T. O. S. 62; 17 Jur. 980; 68 E. R. 1201. 

Anniaion :-—Consd. Farhall v. Farball (1871), 7 Ch. App. 


6164. ——- Alfenee with notice of breach of 
trust..—An exor. & devisee in trust, having paid 
off all the debts of testatrix, borrowed £1,000 from 
H. upon deposit of the title-deeds of the estate, 
alleging that the money was required to pay debts, 
but £150, part of the £1,000 was taken out in wine. 
This debt was paid off, &, subsequently, seven- 
teen years after the death of testatrix, a further 
sum of £1,000 was borrowed in the same manner 
from H. by exor., who agreed to purchase £200 
worth of wine. Exor. also agreed to execute a 
legal mtge. when called upon to do so. H., 
mtgee., assigned his security, & a legal mtge. was 
then executed. Upon bill filed against the repre- 
sentative of that mtgee. :—Held: the nature of 
the original transaction was sufficient proof that 
the money was not borrowed by exor. for payment, 
of debts, & assignee from H., original mtgee. could 
not stand in a better position than H. himeelf. 
The mtge. was, therefore, declared void.—BURT 
v. TRUEMAN (1860), 29 L. J. Ch. 902; 2 L. T. 718; 
6 Jur. N.S. 721; 8 W. BR. 635. 


-.]—See, also, No. 6161, ante. 


6165. ——- Alienee without notice of breach of 
trust.|—(1) The extrix. of testator kept an exor- 
ship. account with a bank, & having a power under 
the will to mortgage the real estate in aid of the 
personalty, she deposited with the bank the title 
deeds of part of testator’s real estate as security 
for the balance. The account was considerably 
overdrawn by the extrix., & the moncys to a great 
extent misapplied, but without the bank having 
notice of the misapplication. The security having 
proved insufficient to pay the balance, the bank 
applied to prove as creditors against testator’s 
estate for the difference :—Held: they were not 
entitled to prove ; for a person cannot, by contract 
with an exor., acquire a right to prove as a creditor 
against the estate, though the exor. has power to 
give him a lien on specific assets. 

(2) It appears to me to be settled law that, 
upon a contract of borrowing made by an exor. 
after the death of testator, the exor. is only liable 
personally, & cannot be sued as exor. so as to get 
execution against the assets of testator (MELLISH, 
L.J.).—FARHALL v. FARHALL, Ex p. LONDON & 
CouNnTy BaNnkING Co. (1871), 7 Ch. App. 123; 
. Eo J. Ch. 146; 25 L. T. 685; 20 W. R. 1657, 
Annotations :—As to (2) Refd. Padwick v. Scott, Re Scott's 

Estate, Scott v. Padwick (1876), 2 Ch. D. 786; Watling 


v. Lewis, [1911] 1 Ch. 414. Generally, Morgan, 
Pillgrem v. Pillgrem (1881), 18 Ch. D. 93. 


6166. ——.]—Re KEMNAL & STILu’s Con- 
TRACT, No. 6153, ante. 


executors.}—Testator devised to his 
d *‘ with the power of 
sale at any time during her life subject 
to the consent of my exors.”? Three 
exors. were appoin by the will, one 
of whom died. <A contract for sale of 

art of the land having been entered 

to, it was objected by the purchaser 
that the consent of the two surviving 
exors. was not sufficient :—Held: the 
title was not one which the ct. could 
force upon a 2 i gener ad MACNABB 
(1882), 1 O. 94.—0 N. 


1. —— Of benefictaries.] —~ Testatrix 





» & the the 


,3E LR. 


Part V.—PoweErs AND RIGHTS OF REPRESENTATIVE. 


6167. Sale by general executors—Without con- 
currence of special executors appointed as to 
foreign property.|—Where by his will testator 
appoints special exors. as to property situate in a 
foreign country or in the Colonies & by the same will 
appoints other persons general exors. of his will, 
on a sale by the general exors. of testator’s real 
estate in England a good title can be shown thereto 
without the concurrence of the special exors.— Re 
noon rebar e = ee County COUNCIL, 

‘ : . J. Ch. 164; Med be ; 
50 W. R. 117, pee 


6168. Lapse of time between death & date of 

Sohn tee ee Wy payment of testator’s 
-|—He POTTER HARTON’ 

(1922), 153 L. T. Jo. 85. ey ee 


Alfenation by executor being also d J— 
Nos. 6145-6150, ante, = evisee.]—See 


Sale by administrator—Subsequent discover 
of will.]—Sce Part IT., Sect. 15, sub-sect. 3, ante. 


(6) Whether Alience bound to make Inquries. 


6169. As to application of purchase-money— 
Land charged with particular debts.J|—(1) Where 
lands are to be sold for payment of particular 
debts, the purchaser must take care to see his 
purchase-money rightly applied. But if more 
is sold than is sufficient to pay the debts, that 
shall not turn to the prejudice of a purchaser. 


(2) Each shall be charged for no more than he 
actually receives. Otherwise, if the trustees join 
in receipts.—SPALDING v. SHALMER (1684), 1 
Vern. 301; 23 E. R. 483. 


Annotation :-—As to ; ; 
veptation, ‘548 fo (1) Refd. Thomas v. Townsend (1852), 


6170. -|—If lands are devised to be 
sold for payment of debts in a schedule, in that 
case the purchaser is bound to see the purchase- 
money applied to the payment of those debts, 
but if the trust be general, to pay debts, though 
he has notice of them, yet the purchaser is not 
obliged to sec the money applied.—ABBOT v. 
GIBBS (1692), 1 Eq. Cas. Abr. 358; 21 E. R. 1101. 


6171. — .}—The general rule is, that if 

a trust dirccts, that land should be sold for the 
povmens of debts generally, the purchaser is not 
ound to see that the money be rightly applied. 
On the other hand, if the trust directs, that lands 
Should be sold for the payment of certain debts, 
mentioning in particular to whom those debts were 
owing, the purchaser is bound to see that the money 
be applied for the payment of those debts. Where 
lands are appointed to be sold for the payment of 
debts generally, the trust may be said to be per- 
formed as soon as those lands are sold, but where 
they are only charged with the payment of debts 
it may be said that the trust is not performed till 
ar aie ae aeonersed (per CuR.).—ELLIOT 
Ov Ie Boe ( ), Barn. Ch. 78; 2 Atk. 41; 
1784), 1 Cox, 


Annotations :—Consd. Bonney v. Ridgard 
™q. Cas. 145; Shaw v. Dormer ree » Donnelly, 150. 
etd. Andrew v. Wrigley (1792), : Bro C. CO. 125% Farr 














gave to her daughter some personal 
effects & $4,000 to be paid by her son, 
c On property devised to the 
son; & all the rest of her property she 
gave to her son, charged with $4,000. 
Ihe exora. contracted to sell a part of 
the real estate to appit., the daughter 

eing alive & having three children, —CAN. 
the son alive & unmarried, & brothers 
& sisters being also in existence. ‘I'he 


currence, could 


land was incumbered & there were 
other debts :—Held: 
without the concurrence of the son & 
daughter, & a fortiort witb their con- 

make a good title.— 
Re Ross & Davius (1903), 24 C. L. T. 
213; TO. L. R. 433; § 


m. Lund devised on trust for sale— 
Trust not exercised.}—Re INGLEBY & 
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v. Newman (1792), 4 Term Rep. 621; Hardwick v. Mynd 
1792), 1 Anst. 109; M'Leod v. Drummond G10), 17 
. 152; Ball v. Harris (1839), 4 My. & Cr. 264; Page 
vw. Adam (1841), 4 Beav. 269; Doe d. Jones v. Hughes 
(1851), 20 L. J. Ex. 148; Colyer v. Finob (1666), 6 H. L. 
- 905; Corser v. Cartwright (1875), L. R. 7 H. L. 731; 
Shirreff v. Wilks (1880), 1 Hast. . Venn & Furze’s 
Contract, [1894] 2 Ch. 101 ; Re Henson, Chester v. Henson, 
[1908] 2 Ch. 356. 


6172. -J—(1) Under a trust to pay a 
specified debt of testator & debts generally, a 
purchaser of the estate is not bound to see the 
specified debt paid. 

(2) When there is a charge of debts generally, 
or of legacies & debts generally, a purchaser is not 
bound to see to the application of the purchase- 
money. Secus: when the trust is to pay schedule 
debts or legacies simply.— ROBINSON v. LOWATER 
(1854), 17 Beav. 592 ; 2 Eq. Rep. 337 ; 23 L. J. Ch. 
641; 23L.T.0.8.17; 18 Jur. 321; 2W.R. 181; 
Hh, ue R. 1165; on appeal, 5 De G. M. & G. 272, 


Annotations :—.As to (1) Refd. Re Langmead's Trusts (1855), 
20 Beav. 20. As to (2) Refd. Storry v. Walsh (1854), 18 
Beav. 559; Corser v. Cartwright (1875), L. R. 7 H. L. 
731. Generally, Mentd. Kidsforth v. Armstead (1856), 
2K. & J. 333; Wrigley v. Sykes (1856), 21 Beav. 337 ; 
Hodkinson v. Quinn (1860), 1 John. & H. 303; Cook wv. 
Dawson (1861), 30 L. J. Ch. 359; Greetham v. Colton 
esas 34 Beav. 615; Hamilton v. Buckmaster (1866), 

es R. 3 Kq. 323. 


6173. Land charged with debts generally.) 
—ABBOT v. GIBBS, No. 6170, ante. 

















6174. .J}—ELLIOT v. MERRYMAN, No. 
6171, ante. 
6175. -]—(1) A charge on lands by 








testator for payment of his debts authorises a 
sale, & the purchaser is not obliged to see to the 
application of the purchase-money. 


(2) Semble: a power to sell implies a power to 
mtge. 

(3) The will of testator having charged his lands 
with payment of his debts & exor. & trustee having, 
pursuant to the trusts thereof, laid out the pro- 
duce of the personal estate in the purchase of lands, 
which were directed by the will to be subject to 
the same trusts as the lands devised :—Held: 
exor. & trustee was empowcred to deposit the title 
deeds of the purchased lands as a security for 
moneys borrowed for the purpose of paying 
testator’s debts, & such deposit was a valid 
equitable mtge. against the parties beneficially 
interested in the lands under the devise contained 
in the will.—BALL v. HARRIS (1839), 4 My. & Cr. 
a 8L. J. Ch. 114; 3 Jur. 140; 41 E. R. 103, 
Annotations :—As to (1) Consd. Gosling v. Carter (1845), 

1 Coll. 644. Refd. Robinson v. Lowater (1854), 17 Beav. 

692; Barrow v. Griffith (1864), 5 New Rep. 6. 48 to (2) 


Consd. Stroughill v. Anstey (1852), 1 De G. M. & G. 635 ; 
Re Jones, Dutton v. Brookficld (1889), 59 L. J. Ch. 31. 








6176. .}—ROBINSON v. LOWATER, 
No. 6172, ante. 
6177. —— .|}—Semble : where a devisee of 





a real estate charged with payment of debts sells 
the real estate, the purchaser is not bound to 
inquire, unless special circumstances call for such 


BoaK & NORWICH UNION INSURANCE 


the exors. even Co. (1883), 13 L. R. Ir. 326.—IR. 


PART V. SECT. 2, SUB-SECT. 3.— 
C. (b). 


_ W. R. 215. n. da to payment of debts.J—Where 
an exor. sells realty for payment of 
debta the purchaser is not bound tu 


inquire whether there are debts or 
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Sect. 2.—To alienale: Sub-sect. 8, C. (a) & 


mortgaged still remains assets of testator.— 
ot v. ANDREWS (1872), 27 L. T. 195; 20 W. R. 
9. 


6160. Legacy remaining unsatisfied—Title of 
mortgagee as against legatee.|—The short point 
was this: ‘‘ Devisee in fee of lands charged with 
a particular legacy. Had the exors. power to 
sell ?’’ It was plain in such cases that the legatee 
must concur if the purchaser was to get a good 
discharge. No authority had been produced for 
the proposition that an exor. could sell real estate 
where it was only charged with the payment of a 
legacy. There was no difference between a charge 
by contract & a charge by will. If aman deposited 
deeds by way of mtge. neither mtgor. nor mtgee. 
had a power of sale. Similarly if land was devised 
charged with the payment of a sum other than a 
legacy, there was no power of sale in anybody. 
Of course, testator’s will might show that he 
intended a power of sale to be given, but that case 
did not arisehere. The purchaser or mtgee. in this 
case had no title against the legatee, whose legacy 
was charged on the land (Caitry, J.).—Re REB- 
BECK, BENNETT v. REBBECK (1894), 63 L. J. Ch. 
596 ; - L. T. 74; 42 W. BR. 473; 38 Sol. Jo. 399 ; 
8 R. 376. 


Annotations :—Distd. Re Henson, Chester ». Henson, [1908] 
2Ch. 356. Refd. Re Barrow-in-Furness Corpn. & Kawlin- 
son’s Contract, [1903] 1 Ch. 339. 


6161. Breach of trust or devastavit committed— 
Mortgage to secure executor’s own debt—Alienee 
with notice of breach of trust.}|—If the nature of 
the transaction affords intrinsic evidence that the 
exor. in the mtge. or sale is not acting in the 
execution of his duty, but is committing a breach of 
trust, as where the consideration of the mtge. or 
sale is a personal debt due from the exor. to mtgee. 
or purchaser, there such mtgee. or purchaser being 
a party to the breach of trust does not hold the 
property discharged from the trusts, but equally 
subject to the pot of debts & legacies as 
it would have been in the hands of the exor. 
(LEACH, V.-C.).—WATKINS v. CHEEK (1825), 2 
Sim. & St. 199; 57 BE. R. 321. 

Annotations :—Consd. Eland v. Hland (1839), 4 My. & Cr. 
420; Stroughill v. Anstey (1852), 1 De G. M. & G. 635; 
Solomon v. Attenborough, [1912] 1 Ch. 451. Befd. 
Forbes v. Peacock (1846), 1 Ph. 717; Haynes v. Forshaw 
(1858), 11 Hare, 93; Corser v. Cartwright (1875), L. R. 7 

.L. 731; Re Venn & Furze’s Contract, [1894] 2 Ch. 101. 


6162. ——— Alienee with notice of debts of 


testator outstanding.|—HaLL v. ANDREWS, No. 
6159, ante. 


6163. ———.]— Where a security is made by 
deposit of the testator’s title-deeds for an advance 
to & for the private benefit of exor. having power 
to deal with testator’s real estate, & not for the 
purposes of the will, the person making the 
advance takes the security, subject to the trusts 
& charges created by the will, but subject thereto 
the security will extend to the beneficial interest 








delayed longer than five years from 
death. The real estate was not sold 
within the five years:—Held: the 
trustees could make a good title, the 
limitation of the time Lier only 
directory.—ScoTr vr. ScoTr (1858), 6 
Gr ry 866.—OAN. 

g. Sale admintstrator— Licence 
of Probate Court — Prior registration 
by heir.j}—A deed from an adminis- 
trator under licence from the Probate 
Cae rer, Pied payment of te — 

- against a bond pur- 
chaser from the heir though the deed of 


tor.— D 


h—- — 


65; 38N.B.R 


the latter was first registered, & the 
rH geese for licence was not made 
till nine yoars after the death of the 
ances Or d. BOWEN v. ROBERT- 
BON (1861), 5 All. 154.—CAN. 


Proof of | licence | part of the land having bee 

mecessary.J—An administrator’s deed 

4 uly prov ed ire giste rad lant eufielort fata, it was objected by the 
nec 

without proof of the license to sell.— 

JOHNBON »¥, rae (1907), 3 E. L. R. 


k. Necessity for consent — Of all 


ADMINISTRATORS. 


of exor. in testator’s property, & where exor. has 
any such interest, the lender will have a right to 
marshal the assets.—HAYNES v. Forsnaw (1853), 
11 Hare, 93; 1 Eq. Rep. 527; 22 L. J. Oh. 1060 ; 
22 L. T. O. S. 62; 17 Jur. 930; 68 E. R. 1201. 
Annan s—Consd. Farball v. Farhall (1871), 7 Ch. App. 

6164. Alienee with notice of breach of 
trust.|—An exor. & devisee in trust, having paid 
off all the debts of testatrix, borrowed £1,000 from 
H. upon deposit of the title-deeds of the estate, 
alleging that the money was required to pay debts, 
but £150, part of the £1,000 was taken out in wine. 
This debt was paid off, &, subsequently, seven- 
teen years after the death of testatrix, a further 
sum of £1,000 was borrowed in the same manner 
from H. by exor., who agreed to purchase £200 
worth of wine. Exor. also agreed to execute a 
legal mtge. when called upon to do so. H., 
mtgee., assigned his security, & a legal mtge. was 
then executed. Upon bill filed against the repre- 
sentative of that mtgee.:—Held: the nature of 
the original transaction was sufficient proof that 
the money was not borrowed by exor. for payment 
of debts, & assignee from H., original mtgee. could 
not stand in a better position than H. himself. 
The mtge. was, therefore, declared void.—BURT 
v. TRUEMAN (1860), 29 L. J. Ch. 902; 2 L. T. 7183 
6 Jur. N.S. 721; 8 W. R. 635. 


-.]—See, also, No. 6161, ante. 


6165. ——— Alienee without notice of breach of 
trust.]|—(1) The extrix. of testator kept an exor- 
ship. account with a bank, & having a power under 
the will to mortgage the real estate in aid of the 
personalty, she deposited with the bank the title 
deeds of part of testator’s real estate as security 
for the balance. The account was considerably 
overdrawn by the extrix., & the moncys to a great 
extent misapplied, but without the bank having 
notice of the misapplication. The security having 
proved insufficient to pay the balance, the bank 
applied to prove as creditors against testator’s 
estate for the difference :—Held: they were not 
entitled to prove ; for a person cannot, by contract 
with an exor., acquire a right to prove as a creditor 
against the estate, though the exor. has power to 
give him a lien on specific assets. 

(2) It appears to me to be settled law that, 
upon @ contract of borrowing made by an exor. 
after the death of testator, the exor. is only liable 
personally, & cannot be sued as exor. so as to get 
execution against the assets of testator (MELLISH, 
L.J.).—FARHALL v. FARHALL, Ex p. LONDON & 
CouNnTY BANKING Co. (1871), 7 Ch. App. 123; 
ee J. Ch. 146; 25 L. T. 685; 20 W. R. 157, 
Annotations :—As to (2) Refd. Padwick v. Scott, Re Scott's 

seeaeie Tb g Pear Te ea Bal Ge Naee 

Piligrem », Pillgrem (1881) 18 Ch. D. 93. aes 

6166. ——.]—Re Kemnat & STILL’s Con- 
TRACT, No. 6153, ante. 








Testator devised to his 
wife for life land “‘ with the power of 
sale at any time during her life subject 
to the consent of my exors.”’ Three 
appoin by the will, one 

A contract for sale of 
n entered 


Pp 
that the consent of the two surviving 
exors. was not sufficient :—-Held: the 
title was not one which the ct. could 
force upon a purchaser.—RHe MACNABB 
(1882), 1 O. ° 94.—OAN. 


1, —— Of benefictaries.] — Testatrix 


the executors. 


thereunder 


Part V.—PowrErs AND RIGHTS OF REPRESENTATIVE. 


6167. Sale by general executors—Without con- 
currence of special executors appointed as to 
foreign property.|—Where by his will testator 
appoints special exors. as to property situate in a 
foreign country or in the Colonies & by the same will 
appoints other persons general exors. of his will, 
on a sale by the general exors. of testator’s real 
estate in England a good title can be shown thereto 
without the concurrence of the special exors.—Re 
Son Cierra pore County CouUNCIL, 

th. ; . J. Ch. 164; 86L. T. 73; 
50 W. R. 117. ere eatrd 


6168. Lapse of time between death & date of 

cee Re P haces oe payment of testator’s 
|—Re POTTER HARTON’s C 

(1922), 153 L. T. Jo. 85. Pears 


Alienation by executor being also devisee.]|— 
Nos. 6145-6150, ante. 7 Se 

Sale by administrator—Subsequent discovery 
of will. ]—Sce Part II., Sect. 15, sub-sect. 3, ante. 


(6) Whether Alienee bound to make Inqurics. 


6169. As to application of purchase-money— 
Land charged with particular debts.J—(1) Where 
lands are to be sold for payment of particular 
debts, the purchaser must take care to see his 
purchase-money rightly applied. But if more 
is sold than is sufficient to pay the debts, that 
shall not turn to the prejudice of a purchaser. 


(2) Hach shall be charged for no more than he 
actually receives. Otherwise, if the trustees join 
in receipts.—SPALDING v, SHALMER (1684), 1 
Vern. 301; 23 E. R. 483. 

Annotation :— 

He iad ao to (1) Refd. Thomas v. Townsend (1852), 

6170. ——_- ——-.]—If lands are devised to be 
sold for payment of debts in a schedule, in that 
case the purchaser is bound to see the purchase- 
money applicd to the payment of those debts, 
but if the trust be general, to pay debts, though 
he has notice of them, yet the purchaser is not 
obliged to see the money applicd.—ABBOT v. 
Grpss (1692), 1 Eq. Cas. Abr. 358; 21 E. R. 1101. 


6171. — .}—The general rule is, that if 
a trust directs, that land should be sold for the 
pey ment of debts generally, the purchaser is not 
ound to see that the money be rightly applied. 
On the other hand, if the trust directs, that lands 
should be sold for the payment of certain debts, 
mentioning in particular to whom those debts were 
owing, the purchaser is bound to see that the money 
be applied for the payment of those debts. Where 
lands are appointed to be sold for the payment of 
debts generally, the trust may be said to be per- 
formed as soon as those lands are sold, but where 
they are only charged with the payment of debts 
it may be said that the trust is not performed till 
those debts are discharged (per CuR.).—ELLIOT 
v. MERRYMAN (1740), Barn. Ch. 78; 2 Atk. 41; 
27 E.R. 562. 
ae Bonney v. Ridgard (1754), 1 wa, 


Cas. 145 5; Shaw v. Borrer (1836), Donnelly, 150 
Andrew v. Wrigley (1792), 4 Bro. C. O, 125; 








Farr 
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v. Newman (1792), 4 Term Rep. 621; Hardwick v. Mynd 
1792), 1 Anst. 109; M‘Leod v. Drummond (1810), 17 
oe 62; Ball v. Harris (1839), 4 My. & Cr. 264; Page 
». Adam (1841), 4 Beav. 269; Doe d. Jones v. Hughes 
1851), 20 L. J. Ex. 148; Colyer v. Finch (1856), 5 H. L. 
905; ‘ ht (1875), L. R. 7 H. L. 731; 
Shirreff v. Wilks (1880), 1 Hast, 48 ; Venn & Furze’s 
Contract [1605] Fy Ch.101; Re Henson, Chester v. Henson, 


6172. ——.]—(1) Under a trust to pay a 
specified debt of testator & debts generally, a 
purchaser of the estate is not bound to sec the 
specified debt paid. 

(2) When there is a charge of debts generally, 
or of legacies & debts generally, a purchaser is not 
bound to see to the application of the purchase- 
money. Secus: when the trust is to pay schedule 
debts or legacies simply.— ROBINSON v. LOWATER 
(1854), 17 Beav. 592 ; 2 Eq. Rep. 337; 23 L. J. Ch. 
641; 23 L. T.0.8.17; 18 Jur. 321; 2W. R. 181; 
a oe R. 1165; on appeal, 5 De G. M. & G. 272, 


20 Boav. 20. As to (2) Reld. Storry 0. wu \souszsy av 
Beav. 559: Corser v. Cartwright (1875), L. R. 7 H. LL. 
731. Generally, Mentd. Eidsforth v. Armstead (1856), 
2K. & J. 333; Wrigicy v. Sykes (1856), 21 Beav. 337 ; 
Hodkinson v. Quinn (1860), 1 John. & H. 303; Cook v. 
Dawson (1861), 30 L. J. Ch. 359; Greetham v. Colton 
pees 34 Boav. 615; Hamilton v. Buckmaster (1866), 
.R.3 Kq. 323. 
6173. ——— Land charged with debts generally.] 


—ABBOT v. GIBBS, No. 6170, ante. 


6174. ——- ——.|—-EELuIot v. MERRYMAN, No. 
6171, ante. 


6175, ——- ——.]—(1) A charge on lands by 
testator for payment of his debts authorises a 
sale, & the purchaser is not obliged to see to the 
application of the purchase-money. 


(2) Semble: a power to sell implies a power to 
mtge. 

(3) The will of testator having charged his lands 
with payment of his debts & exor. & trustee having, 
pursuant to the trusts thereof, laid out the pro- 
duce of the personal estate in the purchase of lands, 
which were directed by the will to be subject to 
the same trusts as the lands devised :—-Held: 
exor. & trustce was empowered to deposit the title 
deeds of the purchased lands as a security for 
moneys borrowed for the purpose of paying 
testator’s debts, & such deposit was a valid 
equitable mtge. against the parties beneficially 
interested in the lands under the devise contained 
in the will.—BaLu v. Harris (1839), 4 My. & Cr. 
ir 8 L. J. Ch. 114; 3 Jur. 140; 41 E. R. 108, 


Annotations :—As to (1) Consd. Gosling v. Carter (1845), 
1 Coll. 644. Refd. Robinson v. Lowater (1854), 17 Beav. 
592; Barrow v. Griffith (1864), 5 New Rep. 6. 48 to (2) 
Consd. Stroughill v. Anstey (1852), 1 De G. M. & G. 635 ° 
Re Jones, Dutton v. Brookficld (1889), 59 L. J. Ch. 31. 

















6176. .|—ROBINSON v. LOWATER, 
No. 6172, ante. 
6177. .|—Semble: where a devisee of 


a real estate charged with payment of debts sells 
the real estate, the purchaser is not bound to 
inquire, unless special circumstances call for such 


RR 


gave to her daughter some personal 
effects & $4,000 to be paid by her son, 
ch on property devised to the 
fon; & all the rest of her property she 
fave to her son, charged with $4,000. 
he exora. contracted to sell a part of 
the real estate to applt., the daughter 
being alive & having three children, 
the son alive & uninarried, & brothers 
& sisters being also in existence. ‘I'he 


currence, could 


land was incumbered & there were 
other debts :—Held: the exors. even 
without the concurrence of the son & 
daughter, & a fortiori with their con- 
make a good title.— 

Ross & Davies (1903), 24 C. L. T. 
ray O. L. R. 433; 30. W. R. 215. 


m. Lunuw devised on trust fur sale-- 
Trust not exercised.}—Ite INGLEBY & 


Bosak & Norwicn UNION INSURANCE 
Co. (1883), 13 L. R. Ir. 326.—IR. 


PART V. SECT. 2, SUB-SECT. 3.— 
C. (b). 


n. ds to payment of debts.}—Where 
an exor. sells realty for payment of 
debta the purchaser is not bound to 
inquire whether there are debts or 


584 


Sect. 2.—To alienate: Sub-sect. 3, C. (b). 
Sub-sect, 1.) 


an inquiry, whether the money is applied in the 
ayment of debts, or whether the sale was intended 
or that purpose.—CoLYER v. FincH (1856), 5 
H. L. Cas. 905 ; 26L. J. Ch. 65; 28 L. T. 0.8. 27; 
8 Jur. N. S. 25; 10 E. R. 1159, H.L.; affg. 8. C. 
sub nom. FINcH v. SHAW, COLYER v. FINCH (1854), 
19 Beav. 500. 


:—Apld. Corser v. Cartwright (1875), L. R. 7 
H. L. 7381. guia. Re Venn & Furze’s Contract, [1894] 
2Ch.101. Refd. Re Rebbeck, Bennctt v. Rebbeck (1894) 
63 L. J. Ch. 596; Re Honson, Chester v. Henson ata 
Ch. 356. Mentd. Thompson v. Finch 111886) 8 De G. M. 
& G. 660; rv. Carter (1857), 3 K. & J. 617; Perry 
Herrick v. Attwood (1857), 2 De G. & J. 21; Hipkins v. 
Giff. 292: Hunt v. Elmes (1860), 3 L. T. 
; Phillips v. Phillips (1862), 4 De G. F. & J. 208; 
Hooper v. Gini McLellan v. Gumm (1865), 13 L. T. 
187; Thorpe v. Holdsworth (1868), L. R. 7 Eq. 139; 
ilkinson v. Castle (1868), 37 L. J. Ch. 467; Hunter v. 
Walters, Cur v. Walters, Darnell v. Hunter (1870), 
R. 11 Eq. 292 ; Dixon v. Muckleston (1872), 8 Ch. App. 
“Heath v. Croalock 1873), L. BR. q. 215: R. 
v. Shropshire Union Co. (1873), L. R. 8 Q. B. 420; Heath 
v. Pugh (1881), 6 Q. B. D. 345: Re Ha orne, Graham v. 
Massey (1883), 23 Ch. D. 743; Northern Counties of 
England Fire Insce. v. a lpn 84), 26 Ch. D. 482; 
ers v. Mew (1885), 29 Ch. D. 725; Taylor v. Kussell, 
(1891} 1 Ch. 8. 


6178. ——.]—An exor., who is also a 
devisee of an estate charged with the payment of 
debts, may be presumed by a bond fide purchaser 
or mtgee. of that estate to be dealing with it for 
the purposes of the administration, & may give 
a valid title to it. Such purchaser or mtgee., 
therefore, will not be bound to look to the applica- 
tion of the money. Mere absence of statement of 
the purpose for which the money obtained by the 
sale or mtge. is to be used, will not make the pur- 
chaser or mtgec. liable, on the ground of a presumed 
knowledge that the money was to be applied 
otherwise than for the payment of testator’s debts. 
In a case, therefore, in which the Lords were 
satisfied that mtgee. himself was, as a matter of 
fact, entirely ignorant of any intended misapplica- 
tion of the money by exor. & devisee of the estate 
charged, & that he had not constructive notice of 
it through his solr., who distinctly denicd an 
knowledge or even suspicion of it :—Held : though 
the money was entirely misapplied, the mtge. could 
not be treated as subject to the debts of testator, 
& mtgee.’s title was not, therefore, to be postponed 
to the claims of testator’s creditors.—CORSER v. 
CARTWRIGHT (1875), L. R. q H. L. 731 3 43 L. a Ch. 
605, H. L. 

Annotations :-—Consd. Re Venn & Furze’ 
2 Ch. 101; Re Henson, Chester v. Henson tiaua) aoe 
356. Retd. Ricketts 0. Lewis (i882) 46 Let 368 ; 


and & South Wales District Bank v. Murch 
aad ah Ch. D. 138; Re Major, Taylor v. Major, {1914} 


Sect. 3: 


Amery (1860), 2 





6179. —— Land charged with legacies—Sold 
before payment of debts.)—Where legacies were 
charged upon the real estates of a trader, & his 
devisee & exor. sold part of the real estates before 
the debts were paid :—Held : the purchaser was 
liable to see his purchase-money applied in pay- 
ment of the legacies.—Horn v. Horn (1828), 
ria & St. 448; 4 L. J. 0.8. Ch. 62; 57 E.R. 


dn —Consd. Kinderley v. Jervis (1856 » 22 
1 Rebbeck, Bennett v. Hebbeck (hapa 63 


Lied id. Re Mentd. § 
ae Seale anes” en packman v. Timbrell (1836), 


12N.8, W. W. 
0 As to power of executor 


const. tutes a 


personalty.—OLirr v. O’NEIL 
17N.8.W.L. Bet : OWN 
83.—AUS. lands of Or 


to 


}~A direction to pay debts 
debt-charge upon the 


inquire whether the 66 D. L. R. 398. 


EXECUTORS AND ADMINISTRATORS. 


6180. ———- Land charged with debts & legacies 
generally.|—A purchaser of an estate devised 
subject to the payment of testator’s debts & 
legacies in general need not look to the discharge 
of them, & of a bill brought against a devisee for 
payment of a debt generally out of an estate a 
purchaser is not bound to take notice.—-WALKER 
v. FLAMSTEAD (1754), 3 Keny. 57; 96 HE. R. 1306, 
L. C. 

Annotation :——Consd. Price v. Price (1887), 35 Ch. D. 287. 


6181. ——- ——— Debts paid—Purchaser with 
knowledge of payment.|—Where an estate is 
charged generally with the payment of debts & 
legacies, & the debts have been paid, but not the 
legacies, the purchaser will not be bound to see 
to the application of the purchase-money, unless 
it be proved that he knew of the payment of the 
debts, & the taking of a general bond of indemnity, 
or of a bond of indemnity against the legacies only, 
will not raise the inference that he knew of such 

yment.— JOHNSON v. KENNETT (1835), 3 My. & 
K. 624; 6 Sim. 384; 40 E. R. 238, L. C. 

kman : 1838), 

‘asd iene: Bland (1839), " My. aCe 
(1846), 1 Ph. 717.  Consd. 

(1852), 1 De G. M. & G. 635 > Re 


: age 
‘: : v. Chaffer, Howard 

e Robinean a 63 ps3 Now Re Bers Re Rebbeck, Bennett 

v. Rebbeck (1894), 63 L. J. Ch. 596. 

6182. ——- ——.]—The rule relieving a 
purchaser from seeing to the application of his 
purchase-money where there is a general charge 
of debts & legacies, has reference to the state of 
things at the death of testator, & if the debts are 
afterwards paid, leaving the legacies charged, 
that circumstance cannot vary the rule.— 
ELAND v. ELAND (1839), 4 My. & Cr. 420; 8 
L. J. Ch. 289; 3 Jur. 474; 41 KE. R. 162, L. C. 

— . ‘ ; av. 269 > 
Anforbes ©. Doseook (1648), 1 Phe Ti? t, Howard ©, Chatter: 

Howard v. Robinson (1863), 32 L. J. Oh. 686. Mentd. 

Lyon v. Colville (1844), 1 Coll. 449; Beavan v. Oxford 

(1856), 6 De G. M. & G. 607. 

6183. ——.]—ROBINSON v. LOWATER, No. 
6172, ante. 


6184, ——.]—Re HENSON, 
HENSON, No. 6147, ante. 


6185. Land charged with debts & annuities.) 
—Testator gave his real & personal estate to A. 
subject to the payment of his debts & certain 
annuities, & appointed his exor.:—Held: (1) A. 
could make a good title to the real estate, without 
the concurrence of the annuities, & a purchaser 
from A. was not bound to see to the application 
of the purchase-money. 


(2) Freehold & leasehold estate was devised to 
A. subject to the payment of debts & annuities. 
A. sold the real estate. The purchaser insist- 
ing that the annuitante ought to concur, filed a 
bill against vendor for a specific performance. 
Vendor's answer admitted the sufficiency of the 
parsons! estate to pay the debts, that they had all 

et paid erie be Soneracts & that ars sree had 
not been made for the specific purpose of satisfying 
the debte:—Held: these circumstances did not 
vary the rule as to the liability of the purchaser 
to see to the application of the purchase-money, 
& he was bound to complete.—PaGEe v. ADAM 


Annotations :-—Expla 
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power has been duly & correctly 
exercised by the exors.—Re REYNOLDS 


& the purchaser is & HARRIZON pal , 610. L. R. 123; 
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(1841), 4 ear 269; 10 L. J. Ch. 407; 5 Jur. 
793; 49 E.R. 842. 
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6186. Land ordered generally to be sold— 
Purchase-money to be part of personal estate.|— 
Where land is ordered generally to be sold, & the 
money to be part of the personal estate, the 
purchaser is not bound to see to the a lication 
of the money.—SMITH v. GUYON (1783), 1 Bro. C. O. 
186; 28 E. R. 1072, L. C. 


6187. As to payment of debts & legacies—Out 
of personal estate—On conveyance of real estate 
charged with such edgier ag gave the 
residue of her real ve ersonal estate, subject to 
=e pe ayment of her debts & legacies, in trust for 

solutely, & she appointed D. & R. exors. of 
ee will. D. died, & R., by deed, reciting that the 
debts & legacies had been paid out of the personal 
estate, conveyed the real estate to D.’s devisees :— 
Held: the devisees could make a good title, with- 
out proof of the fact of payment of debts & 
legacies, as stated in the recital, & a purchaser 
from them was not bound to inquire as to such 
payment.—STORRY v. WALSH (1854), 18 Beav. 
559; 27 L. J. Ch. 338; 33 L. T. O. 8. 353; 18 
yal Ronee 2W.R. 300; 52 E. R. 219. 


:—Refd. How: acd v. Chaffers Howard v. Robin- 
om BS) 2 pee & Sm. 236 » Graham v. Drummond, 


L. T. O. 8. 210; 
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6188. ‘ails many years after testator’s 
death.|—-Where exors. in whom the legal fee is 
vested are selling real estate charged with debts, 
a purchaser is not bound or entitled to inquire 
whether debts remain unpaid unless twenty years 
have elapsed from testator’s decease.—Re TAN- 
QUERAY-WILLAUME & LANDAU (1882), 20 Ch. D. 
465; 51 L. J. Ch. 434; 46 L. T. 542; 30 W. RR. 
801, C. A. 

Annotations :—Consd. Re Whistler (1887), 
Re Venn & Furze’s Paes: dn ae 2 
Verrell’s Contract, (1903) 1 65 ; 
rasan Arata 1 Ch. 451. 
(1882), 31 790 e Burgh aeons. De B 

awson v. De Burgh Lawson | 18805, 4 . D. 568; 

Lashmar, Moody v. Ponfold a a ), 60 L. mo "Ch. 143; He 

Stokes, Parsons v. Miller (1892), 67 L. T. 223 ; Ite Brooke, 

Brooke v. Brooke (1893), 63 L. 5 Ch. 159; Re Adams & 

Perry’s Contract (1899), 80 L. T. 149. 


Sale of settled land.}—Sce Settled Land Act, 
1925 (c. 18), 8. 110 (3) i. 





ae Ch. D. 561; 
-101. Befd. Re 
Salomon v. Atten- 
Genta: Marshall v. Giusel 


Sect. 3.—TO COMPROMISE CLAIMS. 
SuB-sEecr. 1.—IN GENERAL. 


See Trustee Act, Sah (c. 53), 8. 21; 
Act, 1925 (c. 19), 8. 1 


6189. Power to release—Who 


Trustee 
may release— 


PART V. SECT. 3, SUB-SECT. 1. Would pt 
Diving Glin ane Knowledge. of his 
tg (4 oO 
legal rly aa ta 
remove executor.}—An exor. d ine 
course of an action against a debtor, 
whoroindes Ghkeot en with debtor 
nder, withou e co ce oO 
mel advisers, he agyv¥ vad 
e & unsupported conn eene 
aD by debtor. he iim eo 
actually been wor 
his legal advisers & conduct 


rom: in the 


evidence should 


ut the mea to much 6 
he had 


misconduct & must be removed ‘ross 
—ALIE’s ESTATE v0. ARNOLD 
nt 08). “05 8. C 302.—S. AF. 


Power to compromise claim of 

a ito Where a 

Certo the estate of testator, & the 
bona fide 


romise the claim, it is not 

i deere vipa ng the accounts of 
ned corroborative 
adduced.—Re 


on 
the: exer exors. epeeet 
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Co-executor.|—If one exor. will release a debt 
without the consent of his co-partner, ahesby 
the will cannot be performed, the releasor & the 
releasee shall be ordered therefore in Chancery.— 


ANON. (1488), Cary, 15; 21 E. R. 8, L. O. 


6190. —(1) Two have an 
obligation as exors., & 4 t e one releases; it is 
good, & a good owe as uity against him who 
releases : & will A. is made exor., & 
no trust is Pole od gry in the will; & at his death 
testator declares, that his will is for the benefit 
of his children: may not this intent be averred ? 
There is nothing more common (HyDE, C.J.). 

(2) There are two exors.; one commits waste, 
or releaseth, etc., the other has no remedy at the 
common law, for that breach of trust (JONEs, J.). 














—Evers & OWEN’S CASE (1627), Godb. 431; 78 
E. R. 253. 
6191. ——— .|—Joint exors. in trust 


for an infant; one of them broke his trust in 
sealing a release, by which the infant lost “ae 
Decreed, that the release should be set aside, & 

that the £600 should be made good to the estate 
of the infant, either by him to whom the release 
was given, or by the trustee.—JENNINGS v. 
nonaes (1679), Cas. temp. Finch, 428; 23 E. R. 

















6192. —— ———.]—-HuUDson v. Hupson, 
No. 6424, post. 

6193. ——_- —_— ———_.]—_JAcoMB v. Harwoop, 
No. 6030, ante. 

6194. ——- —_— a a 
v. Hupson, No. 6424, post 

6195. yes ACOMB v. HARWOOD, 
No. 6030, ante. 

6196. Infant executor.|—(1) <A 


release by an infant exor. does not bar him. 


(2) On payment or satisfaction to an infant 
exor., he may acquit & discharge the debtor for 
as much as he receives. 


(3) A release by a feme covert extrix. is not good, 
but a release by her husband is.—RUSSEL’s8 CASE 
(1584), 5 Co. Rep. 27 a; Moore, K. B. 146; 77 
E. R. 913; sub nom. RUSSEL v. PRAT, 1 And. 177; 
on appeal (1580), 1 Leon. 193, Ex. Ch. 


Annotations :—As to (1) Refd. qoulsyn Cage (1615),1 Brownl: 


Hts Salyoton ¢. rag enact ie Car stele Pie pe 


tos Cause (1641), March, 141; Pe - Healey 
Cn 1 rc & M. 402. As to (2) Kniy veton v. 
tham (1637), Cro. Car. 490. 48 to (3) Refd. Thrustout 


aA Coppi (i172), 8 Wan BL 801; eeatie ahaotl Chapman 
srontry EK. E. 1056. Ge Mentd. e A 
(Bp. ee (i586), te And. 241; Rutland vw. R 
1505) Gh Cro. Kl masons & Dicksons Case esOe 
2oph. 189 ; Wanktord i Wankford (1703), 1 Salk. 299. 


6197. —— Executrix married woman.]— 
RUSSEL’S CASE, No. 6196, ante. 


Releases generally, see Contract, Vol. XII., 
pp. 497 ef seg. 





Rossins (1876), 23 Gr. 162.—CAN. 


been guilt 
Vie What amounts to compromise — 
Where assets subsequently become 
valuable. }—Where an ment between 
administrator & creditors of intestate 
is drawn up reciting that thero is an 
insufficiency of assets:— Held: the 
fact that the administrator has in 
his possession shares, then of no 
realisable value, but which subse- 
quently become valuable, is not a 
material , the omission to disclose 
which entitles the creditors to avoid 


claim is made 
discharge of their 
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Sect. 3.—To compromise claims: Sub-sects. 1, 2 


6198. Power to compound debts—Owing to 
estate by poor debtors.]—GnrirriTu v. JonEs (1686), 
2 Rep. Ch. 391; 21 E. R. 697. 


6199. ——— After judgment obtained against 
debtor.J—An exor. or administrator, who has 
obtained a verdict for a debt of his testator or 
intestate, may make a fair & reasonable com- 
promise to discharge debtor out of custody, 
without rendering himself liable for the amount of 
the verdict as assets. 


An administrator having recovered a verdict 
for £750, after debtor had remained in prison a 
considerable time, & petitioned the Insolvent Ct. 
for his discharge, received, by way of compromise, 
the sum of £150, & consented to debtor’s liberation : 
—RHeld : in an action by a creditor of the intestate, 
& evidence that the costs of the former suit ex- 
ceeded £150, the proper question was, whethcr 
the compromise was fair & reasonable ; & a verdict 
for deft. was right—PENNINGTON v. HEALEY 
(1833), 1 Cr. & M. 402; 3 Tyr. 319; 2 L. J. Ex. 
08; 149 I. R. 455. 


6200. ——— Compromise beneficial to executor 
Compromise contrary to wishes of co-executors.}|— 
One of several exors., contrary to the wishes of 
the others, compromised a debt of their testator, 
from which a benefit might result to himself. 
Upon a bill by his co-exors. :—Held: it was not 
binding on the estate of testator, & it must be 
set aside.—Srortt v. Lorp (1862), 31 L. J. Ch. 391 ; 
5 L. T. 817; 8 Jur. N.S. 249; 10 W. R. 284. 


6201. Power to settle account with debtor—Who 
may settle account—Co-executor.|—-In the settle- 
ment of accounts by exors. two or more may bind 
the others, though with notice of their dissent, 
provided there is neither fraud nor gross error. 
Such settlement will also bind their cestuis que 
trust.—SmiTH v. EVERETT (1859), 27 Beav. 446; 
29 L. J. Ch. 236; 34 L. T. 0.8.58; 5 Jur. N.S. 
1382; 7 W. R. 605; 54 E. R. 175. 


Annotations :—Mentd. Mellersh v. Keen (No. 2) (1860), 28 
ere 453; Robertson v. Quiddington (1860), 28 Beav. 


6202. —_— By consent—Whether sanction of 
court required.|— Dismissal of bills in which exors. 
& trustees are parties may be by consent, but 
not upon terms of an agreement between the 
parties, unless the ct. has heard & sanctioned such 
terms.— WARWICK v. Cox (1852), 9 Hare, App. I., 
xiv.; 20L. T.O.S. 204; 68 E. R. 762. 


6203. Power to compromise claim of legatees.]— 
The power to compromise debts & other claims 
conferred on exors. by 23 & 24 Vict. c. 145, s. 30, 
is not confined to claims against their testator’s 
estate in the nature of debts, but extends to claims 
by persons who seek to come in under the will 
& share as residuary legatees.—Re WARREN, 
WEEDON v. READING (1884), 53 L. J. Ch. 1016 ; 
51 L. T. 561; 32 W. R. 916. 


6204. Power to compromise claim of annuitant.) 


the agreement.—Re WaRREN’S ESTATE, 
NATIONAL TRUSTEES EXECUTORS & 
AGENCY Co. OF AUSTRALASIA, LTD, 

HITE Nar yeas Co., LTtp., 


. W 
(1909) V. 1. R. 6. though 


ledge, & 
5. ~—-- Where assels subsequenil 
discovered ~— Neglect of duty by peeeete 
er ne sviaenee rrr ailete that 
rt) 6 prope su ucntl 
vered was such that dette. a 


exors. ought to have known, even if 
they did not, of its existence at the 
time of the compromise :—Z/eld: even 
the exors. had no such know- 
there was no actual fraud, yet 
there was such culpable ignorance & 
neglect of duty on their part as to 
amount to frand, & curry with it the 
consequences of knowledge; & as the 
compromise had in 
entered into by the parties 


EXECUTORS AND ADMINISTRATORS. 


—lD. by his marriage settlement conveyed certain 
leasehold hereditaments, subject to a mtge., 
to trustees upon trust after his death to raise an 
annuity for his widow. There being large arrears 
of the annuity, a deed was executed by the widow 
& the husband’s exor., whereby the dormer Bee 
to abandon part of the arrears on the re der 
being capitalised & interest thereon, & punctual 
payment for the future, being secured by a mtge. 
of the leaseholds, & by the covenant of the exor. 
to pay ground rent & interest on the mtge. out 
of the general assets, exclusive of the rents of the 
leaseholds :—Held: on bill filed by the widow, 
she was entitled to the benefit of the indenture.— 
DEPREE v. BEDBOROUGH (1862), 10 W. R. 875. 


6205. Power to compromise claim of creditor— 
Who may compromise—Co-executor.]—Assign- 
ment of part of the assets, & judgment confessed, 
to a creditor by one exor. not available against 
the dissent of the others, on behalf of the general 
creditors.—LEPARD v. VERNON (1813), 2 Ves. & B. 
51; 35 E. R. 237. 

Annotations :—Refd. Re Ingham, Jones v. Ingham, (1893) 
1 Ch. 352; Astbury v. Astbury, [1898] 2 Ch. 111. entd. 


Gaunt v. aoe (1843), 2 Hare, 413; Gurnell v. Gardnor 
(1863), 4 Giff. 626. 


6206. What amounts to compromise—Sale of 
partnership interest—For cash, paid up shares & 
extinguishment of debt.|—-Testator, who carricd 
on business in partnership with his brother, by 
his will of Nov. 23, 1861, directed payment of his 
debts, &, after bequeathing specific & pecuniary 
legacies, he devised & bequeathed all his real & 
leasehold & personal estate to trustees, upon 
trust for sale & conversion into money, & to hold 
the proceeds of sale on certain trusts. In 1872 
the brother & testator’s widow, who was then the 
sole trustee & extrix. of the will, joined in selling 
& conveying real estate, of which the brother & 
testator had been tenants in common, & which 
was in fact partnership property, to a limited co. 
who purchased the business. The purchase- 
money was to be paid partly in cash & partly 
in fully-paid shares & debentures of the co. At 
the same time an arrangement was mado for the 
handing over of the whole purchase-money to the 
bankers of the partnership, to whom the partnership 
was largely indebted, & whose debt was secured by 
mtges. of the partnership property, in satisfaction 
of the debt due to the bankers, the bankers under- 
taking to pay the other creditors of the partnership, 
& handing back to the extrix. a sum of cash & 
some of the debentures, & providing certain other 
benefits for the brother. The conveyance of the 
real estate to the co. contained a recital that the 
brother & the widow were entitled to the property 
in equal undivided moieties, & the widow pur- 
ported to convey as trustee of her husband's 
will, but it was not stated in the deed that she was 
his extrix. or that the property was partnership 
propery: On a subsequent sale of the property 

y the co., the purchaser objected that the sale 
by the widow was not authorised by the trust for 
sale, the consideration not being entirely paid 
in money :—Held: (1) the arrangement as to the 


by the ct. under a misapprehension of 
materia! facts, pitf. was entitled to have 
the compromise sct aside.—SoLomMon 
v, ABDOOL AZEEZ (1881), I. L. R. 6 
Cale, 587 ; 8 CG. 1. h. 16 IND, 


t. Power to i pele claim of 
dower.}---An_ adininistrator with the 
will annexed has no authority as such 
to comproiusise dower or other claims 
by assigning to claimant a portion of 


consequence been 
sanctioned 
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disposition of the purchase-money received from 

® co. amounted to a compromise by the widow 
with the creditors & with the surviving partner 
into which it was soraperent to her as extrix. 
to enter under 23 & 24 Vict. c. 145, s. 30; (2) this 
being so, & the real estate being partnership pro- 
perty which the widow, as extrix., was entitled to 
sell, & inasmuch as she, as trustee, had the legal 
estate, & as extrix. was the proper person to receive 
the purchase-money, the sale to the co. was a valid 
one, & their title good.—-WEst or ENGLAND & 
SouTa WaLeEs Districr Bank v. Murci (1883), 
23 Ch. D. 138; 31 W. R. 467; sub nom. WEST 
OF ENGLAND BANK v. MURCH, Re BOOKER & Co., 
521. J. Ch. 784: 48 L. T. 417. 


Annotations :-—As to & Consd. Re Morrison, Morrison v. 
Morrison, (1901) 1 Ch. 701. Generally, Mentd. Niemann 
v. Niemann (1889), 43 Ch. D. 198; Re Leon, [1892] 1 
Ch. 348 ; Re Tollemache, [1903] 1 Ch. 457. 


SUB-SECT. 2.—CLALMS OF AND DEBTS DUE 
FROM Co-EXECUTORS. 


6207. Compromise of claim.]—‘Testator ap- 
pointed LB. & G. his exors. & trustees, bequeathed 
to G., if he should accept the offices of trustee & 
exor., £200, & declared that G. & every future 
trustee of his will who might be a solr., should be 
entitled to receive out of the estate his usual pro- 
fessional costs & charges for business transacted 
by him, including business not strictly professional, 
but which might or would have been performed in 
person by a trustee not being a solr. Considerable 
sums were charged by G. against the estate for 
business done by him, including charges for his 
trouble in matters not strictly professional :— 
Held: in the absence of special powers in the will, 
trustees cannot settle the amount payable out 
of estate to one of themselves, so as to bind the 
cestuis que trust, & the residuary legatees were 
entitled to have G.’s costs & charges investigated. 
—Re FisH, BENNETT v. BENNETT, [1893] 9 [h 
413; 62 L. J. Ch. 977; 2 R. 467; sub nom. Re 
Fisu, Fish v. BENNETT, 69 L. IT. 233, C. A. 


Annotations :-—Mentd. Clarkson v. Robinson, [1900] 2 Ch. 
722; Re Chalinder v. Horington, [1907] 1 Ch. 58.) 


6208. ——— Executor acting honestly & reason- 
ably.]—It is competent for an ecxor. in a proper 


case to compromise a claim by his co-exor. i 
the estate. a alas 


Where an exor., acting honestly & reasonably, 
allowed, after inquiry, a claim by testator’s widow, 
who was co-extrix. of the will, to a large sum of 
money which, as she alleged, belonged to her, 

ut was represented by securities apparently 
belonging to testator :—Held: the transaction was 
valid & binding on residuary legatees.—Re 
Hovuauton, HAWLEY v. BLAKE, [1904] 1 Ch. 622 ; 
73 L. J. Ch. 317; 90 L. T. 252; 52 W. R. 505; 
20 T. L. R. 276; 48 Sol. Jo. 312. 


6209. Compromise of _ debt—Not beneficial to 


mecnemn a Anhtan 





the real estate of deceased.— IRWIN ¥. 
TORONTO GENERAL TRUSTS Co. (1897), 


24 A. R. 484.—OAN, beneficial to the 


PART Vv, SECT. 3, SUB-SECT. 2. 


a. Compromise of debt—Reneficial 
to estate.\—A compromise of a fee 
due from the estate to one of several 


exors. can be upheld only if found 
state.—_STUPPLES 
©. DRANBFIELD (1888), 6 N. Z. L. R. 
584.—N.Z. 
PART Vv. SECT. 3, SUB SECT. 3. 


b. Co-erecutor.J— Oue of two exors, 
can settle an account on 
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co-exors., in accordance with the terms of the will 
& without objection from the pe interested, 
to set off the £6,000 against the like amount of the 
debt then payable by him, at the same time paying 
about £1,000 in cash. Thereafter, having become 
" 7 * ©, agreed, by way of eomnromise with 


VW DVasaYU VA vasew 


of the compromise the debt due to testator’s estate 
was treated by the exors. as amounting to £19,808, 
thus in effect reviving the debt of £6,000 which 
had been previously discharged, & accepting in 
respect of it a composition of 5s. in the pound ; 
& the exors. also treated as revived C.’s right to 
one-sixth of testator’s estate. In a suit brought 
by a legatee against the exors., all of whom proved 
the will:—Held: (1) the above agreement of 
set-off extinguished C.’s debt pro tanto, & had the 
same effect as if C. had paid £6,000 in cash. It 
also extinguished C.’s right under the bequest, 
unless it should turn out that the one-sixth share 
exceeded the estimated £6,000, & subject to his 
liability to refund pro tanto in case the same should 
fall short of the estimated £6,000; (2) the agree- 
ment of compromise was a breach of trust & void 
as against pltf., & it was fraudulent as regards C. 
The secret arrangement, though not legally 
binding, was sufficient to vitiate the compromise ; 
(3) whether or not a compromise by exors. of a 
debt due from one of themselves will be excused 
& upheld if beneficial to the estate, the above 
compromise & the mode in which it was carried out 
as above were injurious to the estate & to pltf., 
& pltf., in the absence of any consent or 
acquiescence by him, was not bound thereby ; 
(4) C. was liable to the estate for the full amount 
of what would have been due & payable by him 
if the compromise had never been effected, & 
the co-exors. were severally liable for so much of 
the amount as would or might at any time have 
come to their hands but for their wilful neglect 
& default.—Dr Corpova v. DE CorDova (1879), 
4 App. Cas. 602; 41 L. T. 43; 28 W. R. 105, P.C. 


SUB-SECT, 3.—ON WHOM COMPROMISE 
BINDING. 
6210. Co-executor — Although dissenting —- No 
sa or gross error.|—-SMITH v. EVERETT, No. 6201, 
ante. 


6211. Cestuis que trust—Settlement of accounts 
by co-executor—Dissent of co-executors—No fraud 
ie gross error.)—-SMITH v. EVERETT, No. 6201, 
ante, 


6212. ———.]|—Re FisH, BENNETT v. BENNETT, 
No. 6207, ante. 
6213. | 
Bian astata tn one-third of Wn 
In 1833 A. 


of the estate with a debtor & the 
account go settled in the absence of 
: material ine 


on the other exor.—SwIFt v-McDONALD 
(1896), 17 N. S. W. Eq. 375.—AUS. 


e. ~—.]—-Where claimant’s delay 
in accepting an offer made by exors. 





e 


behalf 
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. 8.—To compromise claims: Sub-sect. 3. Sect. | 
4: Sub-sects. 1,2 & 8.) 


wrote to B. & C., offering, in order to prevent the 
necessity of accounts & the probability of dispute, 
to pay each £1,000 for his share. B. accepted the 
offer, & C. wrote to say that whatever B. deter- 
mined ‘‘ would meet with his approbation. 
A. & B. acted on the contract as complete, & C. 
never repudiated it or asked for any accounts or 
explanations. Upon the death of B., seventeen 
years afterwards, C. insisted that there was no 
contract binding on him, & he claimed one-third 
of the estate :—Held: C. had acquiesced & was 
bound by the contract.—Coop v. Coop (1863), 
33 Beav. 314; 3 New Rep. 275; 33 L. J. Ch. 2738 ; 
vuvu. N.S. 1835; 55 E.R. 388. ; 
jONS S—— . Adams v. Clutterbuck (1883), 31 

Aes ‘: peentd Atsioa v. Cohen, [1909] 2 cn 129. 

6214. Residuary legatee—Compromise of claim 
of co-executor..—Re HouGHTon, HAWLEY v. 
BLAKE, No. 6208, anie. 


Sect. 4.—TO PAY INTO COURT. 
SvuB-SEcT. 1.—RIGHT TO PAY IN, 


See Trustee Act, 1893 (c. 53), s. 42; Trustee 
Act, 1925 (c. 19), 8. 63; &, generally, Trusts & 
TRUSTEES. 


6215. Contingent legacy.]—An cxor. is not 
entitled, under Legacy Duty Act, 1796 (c. 52), 
8. 32, to pay into the Ct. of Ch. the amount of a 
contingent legacy.—Ez p. KRANS (1845), 2 Holt, 
Kq. 178; 141. J. Ch. 453; 71 E. R. 839; sub nom. 
Ex p. Kraus, 5 L. T. 0. S. 366. 


6216. Stock legacy—-To account of infant 
legatees.]—-Order made upon petition under Legacy 
Duty Act, 1796 (c. 52), s. 32, for transferring into 
the hands of the Accountant-General a stock 
legacy to the account of infant legatees.—Re 

ATLINGTON’S WILL (1853), 20 L. T. O. S. 257; 
1 W. RB. 194. 


6217. Legacy to infant./—An infant being 
entitled to a legacy of £50, the exors. under the will 
invested that sum, minus the legacy duty, in the 
3 per cent. consols, & tendered the amount pro- 
duced by sale of the stock, with the interest upon 
it, to the infant upon her coming of age. A pill 
was filed against the exors. by the legatee for the 
amount of the legacy, with 4 per cent. interest :— 
Held: the exors. ought to have paid the legacy 
into ct. under Legacy Duty Act, 1796 (c. 52), 
& a decree was made for Itf., with costs.— 
RIMELL v. SIMPSON (1848), 18 T. J. Ch. 55. 
Annotation :—- E . 

Heatly Refd. Pothecary v. Pothecary (1848), 2 De G. 

6218. ——-.]|—By his will dated Oct. 17, 1904, 
testator, after giving a number of legacies, gave 
£500, to each of his great-nephews & great-nieces 

born previously to the date of this my will,” 
to whom no other pecuniary bequest had been 

gave his residuary 


given by his will. He then 
estate to trustees upon trust for sale & conversion, 
them from that offer: 


me oe 

—Held: eir obHgation was not 
revived by the exors. having minuted 
claimant’s subsequent tance, since 
there had bee: 

onl 
no 
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y. WILLS4MS0N (1849), 11 Dunl. (Ct. of 0. R. 704.—CAN. 
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ad. Legacy to infant—Resident abroad 
yment to 


Sor guardian refused. 
--FLANDERS v. eee "U1884), H 
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ay testamentary expenses, 


& out of the proceeds to Pin 


debts & legacies, & divide the net residue as 
mentioned; & testator empowered his 
to postpone the sale & conversion, & the payment 
of legacies until after sale & conversion, but he 
declared that all ns pe not paid within a year 
from his death should carry interest at 4 per cent. 
A large number of the legatces were infants. 
One of the great-nieces was not born until Mar. 14, 
1905, & was thus en ventre sa mere at the date of 
testator’s will:—Held: the trustees could not 
free the residue by setting Fay te proper securities 
to answer the legacies to infants, but they could 
pay the legacies into ct. under Trustee Act, 1893 
(c. 63), s. 42, when the clause as to the payment of 
the 4 per cent. interest would cease to operate.— 
Re Saramanw Te Pass v. SONNENTHAL, [1907] 
4 OM. 405 (0 be ve Ute Bau y VY ae me ---, 
without affecting this point, {1908] 1 Ch. 4, C. A. 
Annotation :—Consd. Re Salomons, Public Trustee 

Wortloy, [1920] 1 Ch. 290. 

6219. —— Costs of application to pay in accruing 
interest.) On an application by an exor. to be at 
liberty to pay in the interest which had accrued 
on @ legacy payable to an infant, the ct. refused 
to order the costs of the application to be paid out 
of such interest.—Ex p. CoBB (1835), 4 L. J. Ch. 
271. 

.]—See, generally, Part IV., Sect. 5, sub-sect. 
14, ante. 


6220. Legacy to married woman—Husband & 
wife abroad.|—Payment into ct. by an exor. of a 
legacy bequeathed to a married woman, not 
specifically appropriated, the husband & wife 
being abroad, & the husband requiring it to be paid 
under a power of attorney :—Held: the exor. had 
a right to pay it in, his costs of paying in, to be out 
of the general estate ; his costs of appearing on a 
petition to pay out the legacy, out of the legacy.— 
Re Jonzs (1857), 8 Drew. 679; 5 W. R. 336; 61 
E. R. 1063. 


6221. ———.]—A trustee is always justified in 
refusing to pay over the wife’s fund to the husband, 
even at her request, & insisting on affording her 
an opportunity of asserting her equity to a settle- 
ment; & where a trustee has paid into ct. a fund 
to which a married woman is absolutely entitled, 
he is entitled as of course to his costs between solr. 
& client, unless his conduct has been ree 4 
capricious or vexatious.—Re Swan (1864), 
Hem. & M. 34; 4 New Rep. 53; 10 L. T. 334; 
12 W. R. 738; 71 E. R. 371. 


soit “Waal NF. Re Roberte’s Trusts (1869), 38 L. J. Ch. 


6222, ——-.]|—Trustees are not justified, as a 
matter of course, in paying a married woman's 
legacy into ct.; but will be liable for coste if 
such payment appear vexatious & unnecessary.— 
i ae Trusts (1869), 38 L. J. Ch. 708 ; 17 

e e 639. 


6228. Right of legatee to payment in anpute.| 
H. being entitled in remainder to £500 under 
a will made an assignment for the benefit of his 
creditors & became insolvent. The legacy fell 
into possession, & H. sent a written notice to the 


tee 


.- arr —_——,] ere Re PaRBB 
(1886), 11 P. R. 30] ~CAN. 


{. —— Where entilled to matnte- 
nance.)—Where infanta are entitled to 
maintenance ont of a fund in hands 
of the exor, against whose 


Part V.—PowrErs AND RIGHTS OF REPRESENTATIVE. 


surviving exor. of the will not to pay it to any one 
but himself. A claim was aes ‘iad af the 
trustees of the deed, & the exor. paid the £500 
into ct. under Trustee Relief Act. Upona petition 
for payment out of ct., asking costa against the 
exor.:—Held: he was justified in paying the 
money into ct. & must have his costs.—Re HEAD- 
INGTON’s TRusT (1857), 27 L. J.Ch. 175; 6 W.R.7. 

In action against representative.|—See Part 
VII., Sect. 2, post. ] 


6224. What amount may be paid in—Principal 
sum without dividends accrued due.]—The ct. will in 
certain cases permit an exor. to transfer a principal 
sum of stock standing in the books in his name, & 
purchased out of the estate of his testator a con- 
siderable time before, without the dividends which 
have accrued in the meantime.— DELLA CAINEA Vv. 
HAYWARD (1824), M‘Cle. 16; 148 E. R. 7. 


6225. Decision obtainable by originating sum- 
mons — Costs.]—-(1) Testator bequeathed his 
residuary personal estate amongst six persons 
equally. Three of the residuary legatees pre- 
deceased testator, & their shares lapsed :—Held: 
the costs of ascertaining the next of kin of testator 
entitled to the lapsed shares ought to be paid out 
of the general residuary estate, & not out of the 
lapsed shares. 

(2) Trustees who pay money into ct. under 
Trustee Relief Act, when the question arising 
might be decided upon an originating summons 
under R. S. C., Ord. 55, will in future not be 
allowed the costs occasioned by such payment 
into ct.—Re Gites (1886), 55 L. J. Ch. 695; 55 
LL. T.51; 34.W.R. 712. 

Annotation :—As to (1 . - . 

v. Leo Warner, (1916) Falla. rit Pets Ne erenene 

Liability to pay into court—On admission of 
eee Part VI., Sect. 7, sub-sect. 4, B., 
post, 


Sunb-sEcT. 2.—EFrecT oF PAYMENT IN, 


6226. Payment into court on trusts of will— 
General administration involved.]}—Where, under 
Trustee Relief Acts, money is paid into ct., ‘‘ upon 
the trusts of a will,” it involves the general 
administration of the estate, & the ct. will not order 
it to be transfered to a particular account, except 
at the request, & on the responsibility, of the 
trustee.—He Wricut’s Trusts (1852), 15 Beav. 
367; 18 L. T. 0.8. 268; 51 E. R. 580. 


6227. ——- Whether court will transfer money 
to particular account—Request by representative.] 
—Re WricHt’s Trusts, No. 6226, ante. 


6228. Investment of money paid into court—In 
what securities.|—Legacy paid into ct., in a suit, 
ordered to be invested in new 8 per cents. instead 
of Consols.— HANSON v. MURRAY (1855), 8 Eq. Rep. 


or solvency there is no imputation, itis 


nevertheless their right to have the 

Fgna prune inte ct.— fe Seon aa peneipel: 
RTIME . HUMPHRIES 

P, R, 289.—OAN. oe wile . 


PART V. SECT. 4, SUB-SECT. 2.  t-:—-Held: the 

6220 1. Right of representati bo 
petition Sor dechtate” of rights & 
istribution. }—Testator rected his 
exors, to insert a sum of money & 
apply the income in payment to his 


30 i. 
aon A. of a weekly sum for mainte- Sake 


garnished.}—A 


nanoe until they should be of opinion 
that it would be prudent to pay 
The income was applied as 
the exor. who 

his death by 
who afterwards paid the pene a 
payment in ; 
deprived the exors. of the exor. of any 
discretion they had as to payment of 
the Sire as Tare Murenry's TRUSTS, 
{190 j 1 I. Rk, 145.—IR. 


hether fund in court can be 
creditor of deceased 
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758; 25 L. T. O. 8. 245; 1 Jur. N.S. 917; 8 
W. R. 657. 


6229. Right of representative to petition for 
declaration of rights & distribution.|—-Exors., at 
the request of a legatee, sold out the stock repre- 
senting the parti legacy. Having learnt that 
the legatee was an uncertificated bkpt., had been 
insolvent, & had assigned his legacy, the exors. 
paid the money into ct. under Trustee Relief Acts, 
& gave notice to the trade & official assignees of 
the legatee. They afterwards presented a petition, 
for declaration of the rights & distribution amongst 
the parties interested of the fund representing the 
legacy; a petition was also presented by the 
assi es eld: although the ct. had jurisdiction 
to declare the rights & distribute the fund upon 
the petition of the exors., they were not justified 
in taking such a proceeding, having discharged 
themselves from liability by paying the money 
into ct.; & they were only allowed such costs as 
they would have had if they had appeared as 
resps.— Re CAZNEAU’S LEGACY (1856), 2 K. & J. 
249; 2 Jur. N. S. 157; 69 E. R. 772; sub nom. 
Re HousMAN’s Trust, 4 W. R. 274. 

Annciation -— Bele. Re Hutchinson’s Trusts (1860), 1 Drew. 


6230. Whether fund in court can be garnished.] 
—A judgment creditor obtained a garnishee order 
nisi under C. L. P. Act, 1854 (c. 125), against the 
exors. of P., a debtor of the judgment debtor. 
At that time P.’s estate was being administered 
in the Ct. of Ch., & after the service of the garnishee 
order the exors. paid the personal estate in their 
hands into ct., & a sufficient sum to answer P.’s 
debt to the judgment debtor was carried to the 
separate account of the judgment debtor in the 
suit. The judgment debtor afterwards filed a 
petition for liquidation & obtained an injunction 
restraining the judgment creditor from proceeding 
with his garnishee order. The trustee in the 
liquidation then applied in the suit for payment to 
him of the sum standing to the separate account 
of the judgment debtor :—Held: there was no 
debt owing to the judgment debtor in the hands 
of the exors. of P. at the time when they were 
served with the garnishee order, within sects. 61 
& 62 of the above Act, & consequently the judg- 
ment creditor had no charge on the fund in ct.— 
STEVENS v. PHELIPS (1875), 10 Ch. App. 417; 44 
L. J. Ch. 689; 23 W. R. 716, L. JJ. 

Annotations :—Consd. Re Watt, Be P: Joselyne (1878), 
8 Ch. D. 327. Mentd. Re London Cotton Mills Co., Re 
Brander (1876), 25 W. R. 109. 


SUB-SECT. 3.—PAYMENT OUT. 


6231. When ordered — Legatee abroad — Joint 
petition by legatee & party authorised to receive 
legacy.]|—-A legatee being absent in India, the 
exors. paid his legacy into ct. under Legacy 
Duty Act, 1796 (c. 52). The legatee, by letter, 


whore estate is being administered by 

the curator a rete ae deceased 
rsons may no ute p 

by way of attachment ee the 

curator. BALLHAUBEN v. MITCHELL 


m the 


roved the 
8 exors., 
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ge When ordered — Le Jor 
maintenance of infants.}—A sum of 
money left by testator to his denghter. 
who predeceased him, was paid into 
ct. by his exora. The duugbter, by 
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Sect. 5.—To appropriate: Sub-sect. 1.] 


administration to intestate’s estate & paid his 

lunatic sister’s share into ct.3; paid to his two 

brothers their shares & took receipts, & retained 

a fourth of the estate, including the mtge., for 

himself. Interest on the mtge. was paid by the 

tenant for life of the equity of redemption to C. F., 

the administrator till his death in 1863; then fo 

his widow, extrix. & residuary legatee under his 
will, till 1883, when she died intestate; & then 

to her administrator & sole next of kin till 1886. 

In an action by the last named person for fore- 

closure of the mtge. all defts. admitted the pay- 

ment of interest, but two of them set up the 
defence of Stat. Limitations, & argued that an 

inistrator had no power to appropriate a 
chose in action; that the mtge. was, therefore, 
not properly appropriated by C. F. & did not pass 
under his will; that after his death there was no 
legal personal representative of the mtgee., & 
consequently, that the subsequent payments of 
interest were not made to persons entitled to 

receive them :—Held: (1) Stat. Limitations did 

not apply; (2) an administrator had power to 

appropriate a debt in this way; (3) the right of 

inistrator, who was also one of the next of 
kin, to appropriate part of the estate to his own 
share was a right entirely independent of the agree- 
ment of the next of kin, & this right was not con- 
fined to chattels; & (4) the payments of interest 

were made to the right persons.— BARCLAY v. 

OWEN (1889), 60 L. T. 220. 

Annotat i—As . ° : 
En ma i806) Lt. pera ae to (2) Bela Re Beverley, 
Watson v. Watson, [1901] 1 Ch. 681. 48 to (3) Refd. Be 

Brooks, Coles v. Davis a0. ~76L.T. 771; Re Bythway, 

Gough v. Dames (1911), 80 L. J. Ch. 246. 


6259. -|—Re RICHARDSON, 
RICHARDSON, No. 6282, post. 


6260. -]|—A_ sole exor. who is also a bene- 
ficiary cannot validly appropriate towards his 
own legacy or share of residue any securities which 
have no market value & at his own price. 


A sole extrix. was entitled to pecuniary legacies 
of £10,000 & £1,000 under the will. By her own 
will she specifically bequeathed those legacies, 
describing them as ‘‘ the two several sums of 
£10,000 & £1,000.”" During her life she purported 
to appropriate certain shares & debentures towards 
her legacies :—Held: she had made no valid 
appropriation, & therefore her bequest of these 
legacies was not pro tanto adeemed.—Re BYTHWay, 
GouacH v. Dames (1911), 80 L. J. Ch. 246; 104 
L. T. 411; 55 Sol. Jo. 235. 


6261. Effect of power to postpone conversion.|— 
Testatrix directed her trustees to pay the interest 
or annual rent of £2,000 to A. during her life, & 
after her death to divide that sum among her 
children ; & to pay the interest or annual rent of 
a similar amount to B. in life-rent, with the fee 
to her children. The trustees were empowered by 
the deed to realise, or to continue to ‘“ hold any 
or all of such shares or stocks’ as might belong 
to testatrix at her decease, ‘‘ should they consider 
it advisable or expedient to do so without any 
personal responsibility for loss, if any, thereby 
sustained ”; with power also ‘‘to lend or place 
out on such securities, heritable or moveable, as 
they shall consider advantageous, the toresaid 
legacies of £2,000 & £2,000 respectively, the 
securities to be conceived in favour of my trustees, 
& that for the purposes of this trust & no other- 


MORGAN v. 
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wise.’’ Testatrix at her death held £850 stock of 
an unlimited bank. The trustees, at the desire 
of A. & without consulting B., set £200 of this 
stock aside as part of the fund appropriated to 
A. & realised the remainder. They afterwards, 
on the narrative of the purposes of the trust deed, 
& of the sums invested for the two specific legacies 
of £2,000, & that they had paid the residue, 
received their discharge from A. & B. Statements 
& separate accounts of interest on the investments 
allocated to each were sent half yearly to A. & B. 
All the investments stood in the names of testa- 
trix’s trustees. The bank became insolvent, & 
calls were made upon the trustees in respect of 
the £200 stock. They sought to indemnify them- 
selves for payment of the calls out of the whole 
trust estate. B. objected to any portion of her 
legacy being taken :—Held: the trustees had the 
power to sever & had severed the two legacies, & 
placed them in separate investments for 
behoof of the respective beneficiaries, & therefore 
the trustees had no right to relief from the invest- 
ments allotted to B. & her family for liabilities 
incurred on those allotted to A. & her family.— 
FRASER v. MuRDOcH (1881), 6 App. Cas. 855; 
sub nom. ROBINSON v. Murpocn, 45 L. T. 417; 
30 W. R. 162, H. L. 
tons :—Consd. Re Brooks, Coles v. Davis (1897), 76 
. Distd. Re Craven, Watson v. Craven, [1914 
. Refd. Re Hall, Foster v. Metcalfe (1902), 7 
bh. 74; Re W ragg v. Palmer, [1919] 2 Ch. 
° yet (1887), 36 Ch. D. 256; 
W. R. 571; Hardoon 


v. 
1911} 1 Ch. 1943; Re 
ospital, {1911} 2 K. B. 705; Re Towndrow, Gratton v. 


Machen, {1911} 1 Ch. 662. 


6262. .]—Testator gave specific property 
upon trust to sell & invest the proceeds, & set 
apart portions to answer settled legacies, & he 
gave power to the trustees to retain any part of 
his personal estate in the investments in which 
they were at the time of his decease, & the residue 
he bequeathed upon trust for all his children & 
the issue of such as should be dead, in equal 
shares, the shares of daughters to be settled. Part 
of the securities held by testator at the time of his 
death consisted of shares in a brewery which had 
been very successful. Some of these the trustees 
appropriated to answer one of the settled legacies, 

& the remainder to the same legatee in part satis- 

faction of her share of residue. On a summons 

asking whether they were justified in so doing :— 

Held: (1) as to the settled legacies, there was 

power to appropriate, having regard to the power 

to retain existing investments, & to the decision 
in Fraser v. Murdoch, No. 6261, ante; (2) as to 
the residue, these shares being an authorised in- 
vestment, there was no duty to sell & invest on 
security of the like nature, & they, therefore, might 
be appropriated, even, according to Re Richardson, 

Morgan v. Richardson, No. 6282, post, in advance ; 

all such appropriations must be fairly made, &, 

there being no allegation of unfairness, the trustees 
had acted within their wersa.—Re BROOKS, 

CoLes v. DAvis (1897), 76 L. T. 771. 

Annotations :—As to (1) Folld. Re Cooke’s Settlmt., Tarry v. 
Graven, 19141 1 Ch. 368 “he Wrest, Wrase.?. 
Palmer, [1919] 2 Ch. 58.. de to (2) Refd. Re Bovurly, 
Watson v. Wateon, [1901] 1 Ch. 681. 

6263. -}——-Re CRAVEN, WATSON v. ORAVEN, 

No. 6271, post. 

6264. To what property power extends—Re- 


siduary personal estate.|—STaNwAY v. STYLES 
(1734), 2 Eq. Cas. Abr. 247; 22 E. R. 209. 
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6265. —— Chose in action.]— BARCLAY v. 
OwnEn, No. 6258, ante. 


6266. ———_ Specific portion of assets.|—An 
exor. has power, even though no express authority 
be A Abbe him for that purpose in the will, to agree 
with a legatee to appropriate a specific portion of 
the estate to him. 

_ An exor., who had no special authority for that 
purpose, d with one of the residuary legatees 
to appropriate to him a mtge. as part of his share, 
& for that purpose handed to him the mtge. deed, 
but executed no transfer of the mtge. to him. 
At the time when this was done the sum secured 
by the mtge. was not more than the estimated 
amount of the legatee’s share in the residue; but 
by reason of the subsequent loss of some of the 
assets the residuary estate was greatly reduced, & 
the other residuary legatees claimed the mtge. 
as part of testator’s assets :—Held: the appro- 

riation was complete, & the legatee could not be 
deprived of the mtge.—Re LEPINE, DOWSETT v. 
CULVER, [1892] 1 Ch. 210; 61 L. J. Ch. 153; 66 
L. T. 360, 0. A. 

Annotations :—Coned. Re Nickels, Nickels v. Nickels, [1898 

1 Ch. 630. d. Re Brooks, Coles v. Davis (1897), 7 

L. T. 771; Re Beverley, Watson v. Watson, [1901] 1 Ch. 


681; Re Hall, Foster v. Metcalfe (1902), 72 L. J. Ch. 74; 
Re Charteris, Charteris v. Biddulph, [1917] 2 Ch. 379. 


6267, ——— -|—Re RicHARDSON, MORGAN 
v. RICHARDSON, No. 6282, post. 


In reference to settled legacies.|—See 
Sub-sect. 3, post. 


6268. Chattels real.]—(1) The principle 
upon which exors. & trustees under a will which 
contains a trust for sale & conversion have power 
to appropriate any specific part of the residuary 
estate towards satisfaction of a legacy or share 
of the residue, is that they have power to sell the 
particular assets to the legatee, & to set off the 
purchase-money against the legacy. The doctrine, 
therefore, is not confined to pure personal estate, 
but extends to chattelsreal; semble: to real estate 
which is subject to a trust for sale & conversion. 

(2) Land Transfer Act, 1897 (c. 65), s. 4 (1), applies 
to personal estate as well as to real estate; but 
it does not, where there is a trust for sale & con- 
version, take away the former power of appro- 
priation.— Re BEVERLY, WATSON v. WATSON, 
[1901] 1 Ch. 681; 70 L. J. Ch. 295; 84 L. T. 296 ; 
49 W. R. 343; 17 T. L. R. 228; 45 Sol. Jo. 259. 


Annotations :-—As8 to (1) Consd. Re Cooke’s Settlmt., Tarry 
1913) 2 Ch. 661 ; Re Craven, Watson v. Craven, 








v. Cooke, u : 
Oa 1 Ch. 358. As to (2) Consd. Re Hall, Foater v. 
etoslte (1902), 72 L. 4, Oh. 14. Refd. Re Wragg, Wragg 


6269. Real estate subject to trust for sale 
& conversion.|——-He BEVERLY, WATSON v. WATSON, 
No. 6268, ante. 


6270. Securities of no certain value.]—Re 
ByTHWAY, GouGH v. DamsEs, No. 6260, ante. 


6271. Existing investments not authorised 
under will—Effect sd hed to postpone conversion.] 
—Testator by his devised & bequeathed his 
residuary real & personal estate to three trustees, 
two of whom were his sons, upon trust to sell & 
convert & to stand possessed of the proceeds upon 
trust for all his children, except his son J., in 
equal shares, & he directed that all properties & 
investments acquired by him in the names of any 
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of his children or advances to or for the benefit 
of his children should be treated as absolute gifte 
to such children of the properties, investments, & 
advances which might be taken in their names 
individually or given to or for their benefit, & that 
such children should not be liable to repay to him 
or his estate the consideration which he had paid 
for the properties or the amounts that might have 
been advanced or invested on such securities or 
otherwise. He further directed that in the 
division of his estate his trustees should equalise 
his children’s shares as far as possible by treating 
all gifts to them as having been made in satisfac- 
tion or part satisfaction of their shares. Testator 
then settled the shares of his daughters & declared 
that his trustees might postpone the sale & con- 
version of his real & personal estate for so long as 
they should think fit, the income of the uncon- 
verted property to go to the persons to whom the 
income produced by the sale & conversion would 
for the time being be payable if the sale & con- 
version had been actually made. The investment 
clause did not authorise the investment in the 
shares of private cos. Testator died in Dec. 
1892, leaving six children other than J., who took 
no interest in the residue, viz. two sons & four 
daughters. A considerable part of testator’s 
estate consisted of shares in a private co. called 
C. Ltd., the articles of which contained restrictive 
provisions with reference to the transfer of shares. 
There was no market for these shares, & the 
trustees, although they had advertised, had been 
unable to obtain an offer for them. During his 
lifetime testator had made advances to certain 
of his children, & subsequently to his death the 
trustees had made further advances to two of his 
sons. The trustees had, for the purpose of dividing 
the income, pending the distribution of the estate, 
added to the income of the actual estate interest 
at 4 per cent. per annum on the advances to the 
children, & then divided the total thus ascer- 
tained into six equal shares, & had paid one of 
such shares to each of the children, deducting in 
the case of an advanced child 4 per cent. on the 
amount of the advance to that child :—Held : the 
power to postpone conversion applied to the C. 
shares only so long as the estate was retained by 
the trustees as a whole, & did not extend to 
authorise them to appropriate those shares to the 
settled shares of the daughters when the estate 
was divided.—Re CRAVEN, WATSON v. ORAVEN, 
{1914] 1 Oh. 358; 83 L. J. Ch. 403; 109 L. T. 


816; 58 Sol. Jo. 138. 
——Co W. , WwW i’ 
Saas aT nsd. Re re rene, Wrage v Tamer {1919} 


. 58. Mentd. Re 

Brown, [1914] 2 Oh. 584; Re Cooke, Ran 
[1916] 1 Ch. 480; Re Tod, Bradshaw v. Turner, [1916] 
1 Ch. 569; Re Foster, Hunt v. Foster, (1920) 1 Ch. 391. 

6272. Refusal to appropriate—Jurisdiction of 
court to compel representative to appropriate.|— 
A testator, who was possessed of a large personal 
estate, consisting of various foreign securities, 
with the exception of a small sum of ready money, 
bequeathed to his trustees so much of his personal 
estate & effects as, at the time of his decease, 
should produce the clear annual income of £1,500 : 
& he cted that the same should be selected, 
& a te & set apart as soon as conveniently 
might be after his decease, by his trustees or 
trustee, in their uncontrolled discretion; & that 
the trustees or trustee should stand possessed of 
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the personal estate & effects so to be appropriated, 
etc., upon trust to pay the interest, dividends, & 
annual produce thereof, half-yearly, to his wife 
during her life; after her death, to sink into the 
residue ; with a direction, that if the interest or 
dividends should, from any cause, be increased or 
reduced in amount, his wife should have the 
increase, or bear the loss. The residue of his estate 
& effects he gave upon certain trusts for his 
children; & he gave his trustees or trustee for 
the time being the fullest discretion to leave his 
property invested on foreign securities, but with 
ull By gebar to alter & vary the securities as they 
should think fit. One exor. only proved the will, 
the others being abroad ; he paid testator’s debts, 
& a legacy given by the will, but, in consequence 
of disputes arising between the widow of testator 
& some of the residuary legatees as to the construc- 
tion of the will, he declined to exercise his dis- 
cretion as to appropriating a sufficient amount of 
testator’s estate to meet the annuity of £1,500 
given to the widow, & refused to exercise his dis- 
cretion except under the direction of the Ct. of 
- In consequence of this the annuitant filed 
her bill to have a sufficient amount of the foreign 
securities sold, & the proceeds invested in the 3 
er cents., so as to yield an annuity of £1,500. 
pon the construction of the entire will :—Held: 
the exor. & trustee having refused to exercise his 
discretion as to the appropriation of part of the 
estate to meet the annuity of £1,500, the Ct. of 
Ch. could not exercise any discretion in the matter. 
—PRENDERGAST v. PRENDERGAST (1850), 3 H. L. 
Cas. 195; 14 Jur. 989; 10 E. R. 75, H. L. 
Annotations :—Mentd. Thornton »v. Ellis (1852), 15 Beav. 
193 ; ie Tenors erate Beye te T.359 ; ReMcMahon, 
is v. Tyrer (1911), 55 Sol. Jo, 552; Re Marsh, Rhys 
v. Needham (1917), 62 Sol. Jo. 41. 
Duty to appropriate to meet contingent liabilities. ] 
—See Part IV., Sect. 3, sub-secte. 1 & 2; ante. 


6278. Proof of appropriation—Necessity for proof 
of title to appropriate.|—An extrix., by a deed, 
reciting that she intended to appropriate a part 
of her testator’s assets in payment of a debt due 
from him to her, declared trusts of the fund in- 
tended to be thus appropriated. She died without 
making the appropriation, which was made after 
her decease by her exors. New trustees of the 
deed, subsequently appointed, executed a declara- 
tion of trust, contained in the deed appointing 
them, whereby they declared that they would 
hold the fund upon the trusts. On their inquiring 
before their appointment, for evidence in verifica- 
tion of the recital as to the existence of the debt 
from testator to the extrix., none could be dis- 
covered :—Held: the trustees could not be com- 
pelled to execute these trusts without further 
evidence of settlor’s title to appropriate the fund. 
—NBEALE v. Davis (1854), 5 De G. M. & G. 258; 
2 Eq. Rep. 530; 23 L. J. Ch. 744; 2 W. R. 358; 
43 E. R. 869, L. JJ. 
aaa i-—Mentd. Gent v. Harrison (1859), 29 IL. J. Ch. 





6274. ——— Necessity for proof of date of appro- 
priation.|—It is the duty of a person setting up 
an appropriation to prove when the appropriation 

k place.—ROGERS v. ROGERS (1855), 25 L. T. 
O. 8. 262, L. C. 
ti 
Fras 


to the legacy. 
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6275. Costs of appropriation—Liability of re- 
siduary legatee.|—-Testator gave his real & personal 
estates to trustees upon trust for sale & conversion, 
& to stand possessed of the proceeds upon trust, 
among other things, to set pe & appropriate a 
sum of £10,000 for the benefit of pltfs.; & made 
one of the trustees his residuary legatee. Pltfs. 
requested the trustees to pay the money into ct. 
under 10 & 11 Vict., c. 96. The trustees declined, 
saying that they had invested the money as directed 
by the will, & did not wish to relinquish the 
trust. Pltfs. then filed a bill for the payment into 
ct. of the sum of £10,000. The trustees by their 
answer said that the suit was unnecessary & 
improper, but admitted at the bar that pltfs. had 
a mene to have the legacy brought into ct. :— 
Held: (1) upon the language of the will, & upon 
established principles of equity, the expenses of 
severing, appropriating, & securing the legacy 
must be borne by the residuary legatee; (2) the 
costs of the legatees, who had been forced by the 
conduct of defts. to bring a suit for the recovery 
of their legacy, which might have been paid in by 
the trustees under 10 & 11 Vict., c. 96, must also 
be borne by the residuary estate.—HANDLEY v. 
Davis (1859), 28 L. J. Ch. 873; 32 L. T. O. S. 
330; 5 Jur. N.S. 190. 


6276. ——_— Liability of estate.|—A testatrix 
leaving an ample estate in personalty, but £26,000 
of it being out on mtge. & not capable of realisa- 
tion for six months, the exors. paid some of the 
legacies, & invested the trust gifts under the will, 
& paid the debts within three months, leaving 
the £26,000 on mtge. to answer six legacies, two 
of those legatees being residuary legatecs. One 
of the residuary legatees declined to consent to the 
payment to the unpaid pecuniary legatees of the 
interest due on the mtge. from the time of the 
payment of the other legacies until the mtge.- 
money was received ; & the exors. petitioned under 
Law of Property Amendment Act, 1859 (c. 35), for 
the advice of the ct. as to whether they should 
pay such interest, stating that they had intended 
to appropriate, & had in law appropriated the 
£26,000 :—Held: petitioners ought to pay such 
interest to the six legatees ; costs to be out of the 
estate.—Re MURRAY’S Trust (1868), 18 L. T. 747 


SuB-SECT. 2.—CONTINGENT LEGACIES. 


6277. Where interest payable—Amount of in- 
terest payable.|—Legacy to a female infant, to be 
paid at twenty-one, or marriage, with interest at 
4 per cent., but if she dic before, to sink into 
the residue, ordered to be paid into the Bank, in 
order to secure the legacy; &, if greater interest 
made, that it should be for the benefit of the child. 
—GREEN v. Picot (1781), 1 Bro. C. C. 103; 2 
Dick. 585; 28 E.R. 1013, L. C. 


Annotations :—Folld. Carey v. Askew (1786), 2 Bro. O, ©. 

68. Distd. Re Hall, Foster v. Metcalfe, [1903] 3 Ch. 226, 
Refd. Gawler v. Standerwick (1788), 2 Cox, Eq. Cas. 15; 
Hutcheson v. Hammond (1790), 3 Bro. C. ©. 1980; 
Crickett v. Dolby (1795), 3 Ves. 10; Sitwell v. Bernard 


(1801), 6 Ves. 520. 

6278. —.]—Legacy left to A. on marry- 
ing with consent, & till marriage interest to be paid 
at 3 percent. The extrix. lays it out in the funds, 


Held: the trustces were not entitled 
to appropriate investments to the 
legacy. LVILLE'’S TRUATERS v, CoL- 
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& conveys to trustces in trust to pay the legacy, 
with 3 per cent. interest & to pay the surplus 
interest to her. This is not a good appropriation, 
& the stock having sunk in value, the extrix.’s 
estate shall make it good.—CoorER v. DOUGLAS 
(1787), 2 Bro. C. C. 28313 20 BK. R120, LC, 


6279. Where no interest payable — Whether 
security must be given.]|—-Where contingent legacy 
in sterling moncy is given, the ct. does not secure it 
by appropriating what may be deemed a sufiicient 
amount of stock to pay it when it becomes duc: 
but it will direct security for the payment of the 
legacy, if the contingency should happen, to be 
given by the person who, till the contingency 
does happen, is entitled to the fund.—WkEBBER v. 
WEBBER (1823), 1 Sim. & St. 3113; 1L.J.0.S. Ch. 
219; 57 KH. R. 126. 

Annotations :—Folld. Re Farry) Scott v. Leak (1889), 42 
Ch. D. 570. Refd. King v. Malcott (1852), 9 Hare, 692 ; 
Re Hall, Foster v. Metcalfe, [1903] 2 Ch. 226. 

6280. —-—— Necessity for consent of legatee to 
appropriation.|—In the case of a contingent legacy 
of a sum of money, given without interest in the 
meantime until the happening of the contingency, 
an exor. cannot make an appropriation of authorised 
securities to meet it if he thinks fit, & without 
the consent of the legatee, & then require any loss 
arising from a depreciation in the investment 
which he has thus appropriated to be borne by 
the legatee, the question always being in such a 
case whether the investment became the property 
of the legatee or remained part of testator’s estate. 
—Re Hau, Foster v. METCALFE, [1903] 2 Ch. 
226; 721. J. Ch. 554; 88 L. fT. 619; 51 W. R. 
529; 47 Sol. Jo. 514, C. A. 

Annotations ‘ald. Re Kirkley, Halligey v. Kirkley 
(1918), 87 _L. J. Ch. 247. Expld. /te Salomons, Public 


. P 
‘Trustee v. Wortley, [1920) 1 Ch. 290. Refd. Re Salaman, 
De Pass v. Sonnenthal, [1907] 2 Ch. 46. 


Effect of appropriation.|—See Sub-sect. 4, post. 


SUB-SECT. 3.—SETTLED LEGACIES, 


6281. Power to appropriate specific assets.]— 
The securities appropriated in satisfaction of a 
legacy in which infants are interested must be of 
&® permanent character. Testator directed his 
trustees & exors. to invest a sum of £15,000 upon 
such securities as they might in their absolute 
discretion think fit, é& to stand possessed thereof 
in trust for his widow during her life, with 
remainder to his children, some of whom were 
infants. The trustees, by arrangement with the 
tenant for life, set apart for the purpose of answer- 
ing the legacy certain securities, some of which 
were preference stocks, which appeared to be 
liable to be paid off. The tenant for life being 
dead :—Held: the appropriation was not binding 
upon the children, & the full sum of £15,000 must 
now be invested.—STEWART v. SANDERSON (1870), 
one 26; 391. J. Ch. 387; 22L.7T.10; 18 


6282. ——- To one share—Without making 
corresponding appropriation to other shares.]— 
Exors. may appropriate specific assets to a trust 
share of residue or transfer them to the legatee of 
a share in advance of final division. 

Exors. entitled to two-fifths of a residue, the 
other three-fifths being settled, before final division 
transferred securities, since risen in value, at the 
market price, to one of themselves as part of his 
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fifth share :—Held: though no corresponding 
appropriation in respect of the settled shares, the 
transaction was valid against beneficiaries.— 
Re RICHARDSON, MORGAN v. RICHARDSON, [1896] 
1 Ch. 512; 65 L. J. Ch. 512; 74 1. T. 123 44 
W. RR. 279; 40 Sol. Jo. 225. 


Annotations :—Consd. Re Nickels, Nickels v. Nickels, [1898] 
1Ch. 630. Refd. Re Brooks, Coles v. Davis (1897), 76 L. T. 
771; Re Beverley, Watson v. Watson, {1901} 1 Ch. 681. 


6283. -|—Where a residuary 
trust fund is settled by will upon trust for several 
persons & their families, the trustees have power 
virtute officit to appropriate specific investments 
to any of the settled shares before the period of 
final division without making any corresponding 
appropriation to the other shares. A testator 
gave the proceeds of his residuary estate upon 
trust as to one undivided sixth to pay the income 
to his eldest son for life, & after his death to pay 
the capital to his children, & as to the remaining 
five-sixths upon similar trusts for testator’s four 
other sons & his daughter & their children, & he 
empowered his trustees to pay over a portion of the 
capital of the settled shares to any of his six 
children absolutely, notwithstanding the previous 
trusts. In 1881, the then trustees paid to each 
of the five sons one-half of his share, & to the 
daughter one-sixth of her share ahsolutely; & 
they also sct aside for the daughter & her children 
a sum of stock sufficient at its then value to make 
up with the sum advanced to her one-half of her 
share. ‘The income of the stock was paid to the 
daughter till her death in 1896 :—Held: there was 
a valid appropriation of the stock to the daughter’s 
share, & the distribution to her children ought to 
proceed on that footing.—Re NIcKELS, NICKELS 
v. NICKELS, [1898] 1 Ch. 680; 67 L. J. Ch. 406 ; 
78 L. T. 379; 46 W. R, 422; 42 Sol. Jo. 414. 


Annotations :—Retd. Re Beverley, Watson v. Watson, [1901] 
ares eal : a Ruddock, Newberry v. Mansfield (1910), 


6284, ——.]|—Re WATERS, PRESTON v. WATERS, 


[1889] W. N. 39. 


Annntations :—Refd. Re Beverley: 
ace 681; Re Hall, Foster v. M 











Watson v. Watson, [1901] 
etealfe (1902), 72 L. J. Ch. 


6285. Power to postpone conversion.] — ir 
Brooks, COLES v. Davis, No. 6262, ante. 


Effect of appropriation.|—See Sub-sect. 4, post, 


SUB-SECT. 4.—EFFECT OF APPROPRIATION, 


6286. Investments remaining in trustees’ names 
—Whether set apart.|—FRAsER v. MURDOCH, No. 
6261, ante. 


6287. Subsequent profit or loss—Direction for 
sale of stock without attention to rise or fall.|— 
Direction for sale or transfer of stock without 
attention to the rise or fall; the party must take 
it, as it happens at the time of appropriation.— 
Ex p- PyE, Ex p. DuBosT (1811), 18 Ves. 140; 34 
BE. R. 271, L. Cy 


Annotations -—Mentd. Cotteen v. Missing (1815), 1 Madd. 
176, Wetherby v. Dixon (1815), Coop. G. 279; oorer 
Swan. 485; Colvin v. Fraser (1829), 


v. Goodwin (1818), 1 : 

2 ie Ecc. 266; Platt v. Platt (1830), 3 Sim. 503; 
Wharton v. Durham (1834), 3 My. K. 472; Kdwards 
». Jones (1836), 1 My. & Cr. 226; 


; Powys v. Mansfield 

Gee: 3 My. & Cr. 359 ; Pym v. Lockyer (1841), 5 My. & 
r.29; Hughes v. Stubbs (1842), 1 Hare, 476; M‘Fadden 
v. Jenkyns (1842), 1 Hare, 458 ; Meek v. Kettlewell (1842), 
1 Hare, 464; Walker v. Jeffreys (1842), 1 Hare 1; 
Suisse v. Lowther (1843), 2 Hare, 424; Kirk v. Eddowes 


¥ 
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1844), 3 Hare, 509; Griffith v. Ricketts, Griffith ». 
uncoll (1849), 7 Hare, 299; Kekewich v. Manning (1851), 
1 DeG.M. & G.176; Price rv. Price (1851), 14 Beav. 598 ; 
Dipple v. Corles (1853), 11 Hare, 183 ; oale v. OHive 
1853), 17 Beav. 252; Donaldson v. Donaldson (1854), 
ay, 711; Tierney v. Wood (1854). 19 Beav. 330; Aircy 
v. Hall (1856), 3 Sm. & G. 315; Parnell v. Hingston (1856), 
8 Sm. & G. 337; Forbes v. Forbes (1857), 3 Jur. N. 8. 
1206; Vandenberg v. Palmer (1858), 4 K. & J. 2037 
Thomas v. Thomas (1859), 8 W. KR. 71; Milroy v. Lo 
(1862), 4 De G. F. & J. 264; Peckham v. Taylor (1862), 
31 Beav. 250: Forrest v. Forrest (1865), 34 L. J. Ch. 428 ; 
Grant v. Grant (1865), 34 Beav. 623; Roberts v. Roberts 
(18865), 13 L. T. 492; Tucker v. Burrow (1865), 2 Hem. & 
M. 515; Chichester v. Coventry (1867), L. R. 2 H. L. 71; 
Penfold v. Mould (1867), lL. It. 4 Eq. 562; Richardson v. 
Richardson (1867), L. R. 3 Eq. 686; Watrriner v. Rogers 
(1873), L. R. 16 Eq. 340; Bennet v. Bennet (1879), 10 
Ch. D. 474; Harding vr. Harding (1886), 17 Q. 13. D. 442 ; 
Montagu v. Sandwich (1886), 32 Ch. D. 525; Re Hamlet, 
Stephen v. Cunningham (1888), 38 Ch. D. 183 ; Re 
Lacon, acon v. Lacon, [1891] 2 Ch. 482; Re Ashton, 
Ingram v. Papilion, (1897) 2 Ch. 574 ; Re Jaques, Hodgson 
v. Braisley, {1903} 1 Ch. 267; Re Roby, Howlett v. 
Newington, [1908] 1 Ch. 71; Carter v. Hungerford (1916) 
115 L. T. 857 
1 Ch. 102. 


6288. Deferred legacy—Bonéa fide set apart.| 
—Re WATERS, PRESTON v. WATERS, [1889] W. N. 
39. 


Annotations :—Refd. Re Bevericy, Watson v. Watson, [1901] 
oe 681; Re Hall, Foster v. Metcalfe (1902), 72 L. J. Ch. 


: Re Dawson, Swainson v. Dawson, {1919} 





6289. -.|—Trustees are not in- 
surers, & if they have & retain in their hands 
assets which, fairly valued, are sufficient to meet 
legacies which are not payable, but have to be 
held in trust, they are justified in paying other 
legacies pari passu with them, but payable at 
once; & trustees making such payments are not 
personally responsible to the unpaid legatees if 
the assets retained for them should in the result 
prove insufficient to pay them in full.—-He Hurst, 
ADDISON v. Topp (1892), 67 L. T. 96; 8 T. I. KR. 
528, C. A. 


6290. Contingent legacy.]—Coorer v. 
DouGtas, No. 6278, ante. 


6291. -]—Rock v. IARDMAN (1819), 
4 Madd. 243; 56 15. R. 699. 


6292. Appropriation without consent.] 
—Ite TALL, FOSTER v. METCALFE, No. 6280, ante. 


6293. ——— Settled legacy.|—A testator be- 
queathed an annuity to his wife for life, & his 
residuary estate to his children. The exors. set 
apart a fund to answer the annuity. Some of the 
children settled their shares in this fund, by specific 
description, & they afterwards incumbered the 
shares in the other residuary estate. By the re- 
duction of the interest of the fund set apart, the 
capital of it was resorted to for payment of the 
annuity :—Held: the persons claiming under the 
settlements were not entitled, as against the 
incumbranccrs of the residue, to have the annuity 
fund made good out of the residuary estate.— 
WEDDERBURN v. WEDDERBURN (1858), 25 Beav. 
113; 53 E. R. 579. 


6294. —— .|—Testator gave the yearly 
sum of £2,000 sterling, to his wife for her life, &, 
after her decease, to his trustees, upon the same 
trusts as after declared concerning the yearly sum 
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of £3,000. He [then gave to his trustees the 
yearly sum of £3,000 sterling to issue out of a 
sufficient sum of stock in the 5 per cents., to be 
invested in the names of his trustees for that pur- 
pose, in trust for his daughter for life, & after her 
decease, for her children. ‘The trustecs invested 
£100,000 5 per cents., to answer the two yearly 
sums. The stock was afterwards converted into 
4 per cents., whereby the dividends became 
insufficient to pay the yearly sums :—/Ield: the 
legatees were not entitled to have the deficiency 
supplied out of testator’s residuary estate.— 
KENDALL v. Russet (1830), 3 Sim. 424; 8 
L. J.O.S. Ch. 108; 57 E. R. 1057. 


6295. .|—Testator gave his estate to 
his wife & two other trustees, upon trust to convert 
& invest the same, & to allow his wife to receive 
£100 a year during her life; & he gave the residue 
to his children, after deducting so much thereof as 
would be sufficient to produce the clear yearly 
interest of £100, without any deduction, in order 
to satisfy the said annuity, which money he 
directed his trustees to appropriate & sct apart. 
The trustees appropriated £2,500, £4 per cent. 
annuities, to this annuity, & divided the residue 
between the children. By the reduction of the 
dividends the income became less than £100 a 
year :—Held: the representative of the widow 
could have the deficiency raised out of the corpus 
as against the children, but not as against. incum- 
brancers without notice on their shares, where the 
widow had been cognisant of the incumbrance.— 
UPpTon v. VANNER (1861), 1 Drew. & Sm. 504; 5 
L. T. 480; 8 Jur. N. S. 405; 10 W. R. 993; 62 
i. R. 505. 


6296. —— Appropriation without consent.] 
—-A testator by his will, gave £2,300 bank annuities 
to trustees upon trust to pay so much of his debts 
as his ready money should be insufficient to satisfy, 
& to hold the residue upon trust to pay the 
dividends to his wife during her life, & after her 
death to sell the fund, & also his household 
furniture, & out of the proceeds, & all other his 
personal estate, to pay seven legacies amounting to 
£1,075 & to pay the residuc to W. absolutely. 
Testator died in 1882, & his estate was 
administered, & the whole of the sum of £2,300 
bank annuities, no part being required for payment 
of debts, was transferred into the names of the 
trustees. Both trustees died, & the administrators 
of the survivor got possession of the fund & mis- 
appropriated the greater part of it, so that only 
£716 was forthcoming. The widow diced in 
1862 :—Held: there having been no consent of 
the legatees to the special appropriation of the 
fund, the ordinary rule, that the residuary legatee 
could take nothing till all the pecuniary legatees 
had been paid, must prevail.—-BAKER v. FARMER 
(1868), 8 Ch. App. 5387; 37 L. J. Ch. 820; 16 
W. R. 923, L. JJ. 


6297. ——.|—-STEWART 2. 
No. 6281, ante. 


6298. Appropriation for settled legacy 
only.|—A testator who died in 1863 gave certain 
life annuities including one of £8 to the mother of 
pltf., & after her death he bequeathed a legacy 
of £200 to her children equally. The interest of 
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of that fund in payment. of the legacy, 
as to entitle the party to whom the 
legacy was now payable to the benefit 
of the increase.—KIMBERLEY v, Trw 
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his residuary estate was given to testator’s daughter 
for life, & then the capital to her children. In an 
action to administer testator’s estate, it was 
ordered in 1873 that a sum of £266 13s. 4d. Con- 
sols should be carried to a separate account to 
answer the annuity of £8. Hy subsequent orders 
made in 1885, & 1904, of which no notice was given 
to the annuitant or her children, various sums 
were directed to be paid out to the residuary 
legatees. On the death of pltf.’s mother in 1917 
the sum of Consols proved insufficient to satisfy 
in full the legacy of £200 to her children. In an 
action by pltf., as one of the children entitled to a 
share of this legacy, against the representatives 
of one of the residuary lcgatces to make good the 
deficiency :—Held: the fund having been sct aside 
to secure the annuity only pltf. was entitled to 
follow the assets in the hands of the residuary 
legatecs & to recover the deficiency in her legacy, 
as she could not be held bound by proceedings to 
which she was not a party.—e Rivers, PULLEN 
v. Rivers, [1920] 1 Ch. 420; 88 L. J. Ch. 4162 ; 
121 L. I. 57; 63 Sol. Jo. 534. 


6299. Calis on shares—Investments set apart but 
not transferred—-Whether whole estate liable.] -—- 
Prasen v. Munpocn, No. 6261, ante. 


6300. By residuary legatee & executor—To 
residue — Leaseholds.| — lection by residuary 
legatee & exor. to take part of leascholds as part 
of residue is election to take whole.—HINSON v. 
Burron (1620), 2 Roll. Rep. 158 ; 81 FE. 1. 723. 


6301. Bankruptcy of executor — Liability of 
legatees to contribute.|—One of several exors., 
whilst testator’s assets were sufficient for payment 
of his debts & the several legacies given by his will, 
which were a charge on his real estate, appro- 
priated two sums in favour of two legacies, & 
afterwards, becoming bkpt., was found a defaulter 
to testator’s estate in a considerable sum of money 
in respect of assets wasted by him. A bill was 
afterwards filed by one of the residuary legatees 
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against the several other parties interested in 
testator’s estate & effects, seeking the adminis- 
tration thereof, but containing no prayer for a 
direction that the legatees who had received their 
legacies in full should proportionally abate the 
same. ‘he master, on reference to him, had, by 
his report, which had been duly confirmed, found 
that the two Icgacies in question had been appro- 
priated by the exor.:—Held: the two legatees 
whose legacies had been appropriated, could not 
be ordered to contribute in respect of the deficiency 
of testator’s estate to answer the demands upon 
it.—Kwniaut v. KNiguT (1846), 15 L. J. Ch. 363. 


Abatement of legacies.|—See Part IV., Sect. 5, 
sub-sect. 6, ante. 


6302. Intention to appropriate—Actual appro- 
priation delayed—Right to accruing interest.|—e 
MURRAY’S Trust, No. 6276, ante. 


Secr. 6.—REMUNERATION. 
SuB-SEcT. 1.—IN GENERAL. 


6303. General rule—No right to allowance for 
time & trouble.|—An evxor. is to have no allowance 
for his care & trouble, but if goods are consigned 
to a factor in the lifetime of his principal, though 
they come to his hands after his death, & he is 
made his exor., he shall be allowed commission 
money.—SCATTERGOOD v. ILARRISON (1729), Mos. 
128; 25 KE. R. 310, L. C. 

Annotation :—Refd. Moore v. Frowd (1837), 3 My. & Cr. 45+ 


6304. .|—The ct. never allows an exor. 
or trustce for his time & trouble, especially where 
there is an express legacy for his pains, etc., neither 
will it alter the case, that the exor. renounces, & 
yet is assisting to the exorship. ; nor even though 
it appears, that the exor. has deserved more, & 
benefited the trust, to the prejudice of his own 








t. —-- Without authority.) erformed b him gratnitously.— 
PART V. SECT. 6, SUB-SECT. 1. —An exor. or administrator who YHISHOLM Uv. Bannanp (L864), 10 Gr. 
m. General rule— When executor carrics on the business of deceased 179.—OAN. 


charged with wilful default.}—A com- 
mission should not in general be 
allowed to an exor. or a trustee In 8. 


without authority will not be allowed 
conimission.—e SOLOMON (1903), 4 
R. N.S. W. 242; 20N.S.W.W.N. 


d. ——~—.}—McMILLAN v. MCMILLAN 


respect of sums which he did not 
receive, but is charged with on the 
ground of wilful default.—Barp v. 
THAMPBON (1870), 17 Gr. 151.—CAN, 


n. For work done-— Carrying on 
lestator’s business. -—Where exors. have 
carried on testator’s business, without 
any express authority in the will to da 
so, the ct. will not disallow them com- 
mission, unless thore is an _ entire 
absence of, at all events, apparent 
authority to carry on the business.-— 
Re M‘ILLURKH’s WILL (1886), 12 V. L. R. 
298.—AUS. 


Extent of commis- 
ston. }-—Exors. were authorised by the 
wlll to carry on tostator’s business. 
The exors. reccived money from sales : 
—Held: entitled to commission only 
on the net proceeds of the business. 
——Re MATHESON’s WILL (1887), 13 
VV Le R, 587.—AUS. 


Pp. -—— --—— aie OM Re WHuiTE’s 
WILL (1908), 8 Ss. Rh. o Ss. W. 5682.— 
AUS. 

Qa ——- ——.)}—Re KIwicoat, 
{1914} Ss. A. L. R. 141.—AUS. 


of SHARLAND (1890), 17 N. ZL. 2. 
729.—N.Z. 


1901), 20 N. Z L. R. 633,—N.Z. 


255.—AUS. 


a. Same executors in 
different estates —Remuneration granted 
by will.J—Testator gave to each of his 
exors. a» sum of £30 clear of duty, as 
remuneration to be accepted in Heu 
of or in satisfaction of any claim for 
commission or remuneration. Another 
testator gave a similar aum to each of 
his oxors. who should prove his will. 
The trustees, who were the same in 
both estates, carried on the business for 
some yoars :—eld : that in both caser 
the ct. could allow commission.—Re 
ap eLe DOLEEL (08), 30N.2Z.L. R. 


_ b. ——_ After perivd provided for 
tn will.J— Testutor by his will provided 
that each of his trustees should be 
entitled to a suin of £200 p.a. ‘* for 
his trouble therein until my youngest 
child, if a son, shall attain 21, or if a 
daughter shall attain that age or die 
under that age or marry ” :—J/eld: the 
ot. could & should give such commission 
as might be just in respect of the work 
dono after the period provided for in 
the will.— WINTER IRVING v. WINTER, 
{1907} Vv. L. R. 546.— AUS. 


6. Gratuitously, 
executor.}—In no case will an exor. be 
entitled to allowance for sorvices 
performed by au agent, which were so 





e. ——~— Whether court will ap- 
portion commission amongst several 
executors—According to work performed. | 
—'Three extrices. were appointed under 
the will. The chief burden of the 
management of the estate fell upon the 
third extrix., who asked the ct. to 
apportion the commission amongst the 
extrices. proportionably to the amount 
of work performed by each :—Held: 
the comumiasion could ter be allowed 
to the extrices. as a body & the ct. 
could not interefere with its distribu- 





f,—— ———.]— Re EDMOND- 
N.Z. 
= As auctioneer.J—An exor. 
who acts as auctioneer in selling 
estate assets is not entitled to pay 
himself auctioneer’s commission ont of 
the estate in addition to the ordinary 
exor.’s commission, nor is he entitled 
to retain for his own benefit commission 
which is payable by purchasers of 
estate assets.—HORN’S EXECUTOR v. 
gee ere: {1919} Cc. P. D. 48.— 


h. Whether commiasion allowed—On 
property realised out of jurisdiction.] 
—The ct. will not allow commission to 
an exor, on property realised out of the 
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affairs— ROBINSON v. Perr (1734), 3 P. Wma. 

249; 2 Eq. Cas. Abr. 454; 24 KH. R. 1049; sub 

nom. ROBINSON v. Lorkin, 2 Barn. K. B. 435, 

L. C. 

Annotations :-—Apld. New v. Jones (1833), 1 Mac. & G. 
668, n.; Moore v. Frowd (1837), 3 My. & Cr. 45. Consd. 
Re Barber, Burgess v. Vinicome (1886), 34 Ch. D. 77. 
Refd. Creswick v. Woodhead (1842), 4 Man. & G. 811; 
Harrison v. Harrison (1846), 1 Rob. Keel. 406. 

6305. ——--.|—Exor. & trustee cannot 
claim compensation for personal trouble & loss 
of time in the performance of trusts under a will, 
but should have made a special case for compensa- 
tion before he entered on the performance of the 
trusts. --BrocKksopr v. BARNES (1820), 5 Madd. 
90; 56 KE. R. 829. 


6306. -]|—Held: asolr. who accepts a 
trust under a will or settlement is not entitled to | 
charge for work & labour done by him as a solr. in 
executing the trust.—NrEw v. JONES (18338), 1 
Phe & G. 668,n.; 1 H. & Tw. 632,n.; 41 E.R. 
1429, 


Annotations :—Consd. Moore v. Frowd (1837), 3 My. & Cr 
45; Bainbrigge v. Blair (1845), 8 Beav. 588; Cradock v. 
Piper (1850), 1 Mac. & G. 664; Broughton vr. Broughton 
(1855), 6 De G. M. & G. 160. Refd. Burge v. Brutton 
(1843), 7 Jur. 988; York v. Brown (1844), 1 Coll. 260. 


6307. -]—If the duty of a trustee in 
this country is ever so laborious no commission 
is allowed to him for what he does (per Cur.).— 
DENTON v. Davy (1836), 1 Moo. P. C. C. 15; 12 
E. R. 716. 

Anreaion :—Refd. Campbcil v. Campbell (1842), 13 Sim. 

















jurisdiction.— Re BROWN’S WILL (1875), 
1 Vv. L. lt. 41.— AUS. 


3. R.N.S. W. 247; 
66.—AUS, 


k. ——.)— Where testator r 
died possessed of property in this & in 








: ~——.]—- Where a legacy is 
given to exors. as compensation, they 


EXECUTORS AND ADMINISTRATORS. 





6308. —— An exor.’s expenses in 
keeping up an_ establishment not. disallowed 
simpliciter, but there being a question whether 
travelling expenses were thereby economised, an 
inquiry directed with liberty to the exor. to bring 
forward afterwards such claims as he might have 
to be recouped his expenses, notwithstanding 
the further consideration of the cause was the 
proper time for so doing. 


An exor. will not have a salary given him In 
the absence of some contract to that effect between 
him & testator.—BROWNE v. COLLINS (1872), 21 
W. RH. 222. 


6309. Unless allowed by court in 
special circumstances.]|—-MAKSHALL ?. HoLLoway 
(1820), 2 Swan. 432; 36 KE. ht. 681, L. C. 
Annotations :-—Apprvd. Morison v. Morison (1838), 4 My. 

& Cr. 215. Consd. Bainbrigge v. Blair (1845), 8 Beav. 

588. Mentd. Ibbotson v. Ibbetson (1810), 10 Sim. 495 ; 

Ferrand v. Wilson (1845), 4 Hare, 344; Browne tv. 

Stoughton (1846), 14 Sim. 369; Dungannon », Smith 

(1846), 12 Cl. & Fin. 546; Turvin v. Newcome (1856), 

3 K, & J. 16; Christie v. Gosling (1866), L. KR. 1 H. L. 

279; Holloway v. Webber, Holloway v. Holloway (1 868), 

L. R. 6 Eq. 523; Martelli v. Holloway (1872), L. Rh. 5 

H. L. 532; Tewart v. Lawson (1874), L. HR. 18 Eq. 490 : 

Re Stamford & Warrington, Payne v. Grey, [191 1) 1 Ch. 

255; He Lewis, Busk v. Lewes, [1918] 2 Ch. 308. 


6310. -|—The appointment of 
a deft. who is an exor. & trustee to be a consignec, 
with the usual profits, is a matter for the discretion 
of the ct.—Monison v. Morison (18388), 4 My. 
& Cr. 215; 41 E. R. 85; sub nom. MORRISON 2. 
Morrison, 3 Jur. 528, lL. C. 


Annotation :—Mentd. Morison v. Morison (1817), 17 L. J. 
sh. 65. 

















under Administration Act, 1872, 8. 25, 
for his pains & trouble, the ct. will 
narrow the allowance, if it is shown 
that a deceased exor. has taken part 
in the labour, for which compensation 


32 N.S.W.W.N. 


other colonies the order for commission 
to his exors. will be limited to the 
property within this  colony.—dve 
SARGOOD’S ESTATE (1878), 4 V. L. lt. 
43.—AUS. 


1 -—— Grant to trustee company 
jointly with individuals. |—Testator 
appointed the Perpetual Trustee Co. 
exor. & trustee in conjunction with two 
other persons. 

In addition to a New South Wales 
estate, testator was possessed of 
property in Victoria & Queensland :-—— 
Held: the co. was entitled to com- 
mission upon sums remitted to New 
South Wales in respect of assets 
collected & realised in Quceensland.- 
In the Will of TYSON (1909), 9 S. RR. 
N. Ss, W. 287.—AUS. 


m.—— When erecutors§ given 
legacy by testator.}—Commission will be 
given to exors., although testator has 
given them each a legacy, as an acknow- 
ledgment for the trouble of executing 
the trusts of his will.—Jte Kay's WILL 
(1876), 2 v. L. R. 94.—-AUS. 


n. .J— The giving of a 
legacy to exors. on condition of their 
rence 4 is not intimation of an intention 
on the part of testator to exclude 
commission.— Jie MILLIN’s WILL (1876), 
2 Vv. L. R. 86.—AUS. 


oO. ——.]—Testator bequeathed 
to each of his exors. £1,000 ‘‘ as 
compensation for his trouble in exe- 
cuting my will” :—-Held;: this was 
not a case in which the exors. were 
entitied to commission.—Re BLakk 
gene 1 N. s. Ww. Ss. C. R. N. 8. 253.— 














z. -.}—- Re FULLERTON’S 
WILL (1885 ry 6 N. s. W. I. RK. (P.) 15 > 
1 N. Ss. WwW. ° N. 140.—AUS. 


-}—-Rte STEKRLE, [1915] 


are at liberty to claim a further sum 
under the statute if it is not sufficient.— 
DENISON v. DENISON (1870), 17 Gr. 
306.—CAN. 





-J— HELLEM tv. SEVERS 
Cr. 320.—CAN. 


- - ——.}] — Exors. were 
allowed the amount of their com- 
mission; but refused the legacies 
given by the will, which were expressed 
to be in remuneration for their trouble. 
—KENNEDY tv. PINGLE (1879), 27 Gr. 
305,.— CAN, 


8. —— 
(1876), 24 





é ——.]J—McCLENAGHAN %. 
PERKINS (1902), 23 GC. L. T. 84: 5 
oi a R. 129: 1 O. W. R. 191, 752.— 


b. —-—— -——.]—The ct. will allow 
an exor. coinmission even where a 
legacy is given him by testator for 
his trouble, unless the intention of 
testator to deprive him of commission 
can be gathered from the will.—se 
PROCTOR (1884), 3 N. Z L. RR. 126 
(S. C.).—N.Z. 


-]— Re CRUMMER’S 
Mee (1897), 16 N. % LL. R. 176.— 


? CHAVANNES 
(1898), 16 N. Z. L. R. 639.—N.Z. 


_.&—— Onus of proving 
tnadequacy on executors.}-Where a 
testator has left to his exors. a legacy 
which he might reasonably consider 
@ fair allowance for their services, in 
an application for further remunera- 
tion, the onus is on the exors. of show- 
ing clearly that the remuneration 
allowed | is inadequate.—lRe MCLEAN 
(1911), 31 N. Z. L. R. 139,.—N.Z. 


_surviving executor - 
Extent of commiasion.}—Where one of 
several exors. applics for commission 





is sought.—Re BROWN’s WILL (1875), 
1 V. L. R. 41.—AUS. 


g. —— After appointment of 
trustee company.|-—-Where, upon the 
death of one of two cxors., probate 
is granted to a trustce co. the other 
exor. may be entitled to commission, 
both for the period up to the death of 
his co-exor. & for the period subsequent 
thereto.—Jte FLEMING (1900), 26 
Vv. L. hh. 559.—-AUS. 


h. To executor appointed to 
succeed renounci erecutor.}——Where 
testator appointed three exors., one 
of whom renounced & anuther was 
appointed, the ct. granted comunission 
only to the original exors.— Zte SAR- 
a ESTATE (1878), 4 V. L. R. 43.—- 








aa. —— Where commission fired 
by will.)—Where the will fixes a com- 
mission to be paid to executors, the ct. 
will not make an order for the allow- 
ance of commission.—J?e STANWAY’S 
WILL (1883), 9 V. L. R. 36.—-AUS., 


bb. ——— -j—Re HoUTcHINas’ 
WILL (1889), 15 V. L. RR. 419.—AUS. 


co. -}— WINTER IRVING 
ag (1907) V. L. RR. 546.— 











dd. ‘. te LANGLANDS 
(1901), 21 N. Z. I. 2. 100,—N.Z, 


ce. —— 'n administrator retuininy 
debt due to him.}—Semble: where » 
creditor obtains administration of his 
debtor’s estate, & secks to retain his 
debt thereout, he should not also 
be allowed commission.—Balr.gey ov. 


ff. In adyance.)— Tho ct. 
has no jurisdiction to make a pro- 
spective order for commission to exors, 


— ——-,]J— 





Part V.—Powrrs AND Riguts or REPRESENTATIVE. 











6311. Commission for collecting 
rents.|—The cestuis que trust, some of whom were 
infants under a settlement of freehold farms in 
Wales, dated in 1840, were all resident out of the 
jurisdiction ecither in Canada or the United 
States. The settlement contained a power of 
sale exercisable with the consent of the equitable 
tenant for life, & a power of appointing new 
trustees exercisable by the surviving or continuing 
trustee, or the heirs or assigns of the last surviving 
or continuing trustee. In 1874, when both the 
original trustces of the settlement were dead, the 
extrix. of the last surviving trustec, erroneously 
believing herself empowered in that behalf, pur- 
ported to appoint two persons resident in Canada 
to be trustees of the settlement. These two 
persons, believing themselves to be duly appointed, 
had acted as trustees since 1874, & had employed 
an English agent to receive the rents of the farms, 
paying him a commission for so doing. The heir 
of the last surviving trustee could not be found, 
& there was no one capable of exercising the 
power of appointing new trustecs contained in 
the settlement. Upon a petition by all the cestuis 
_ ¢# trust for the appointment by the ct. of the two 
Canadians & the English agent as new trustees. 
& for authority to pay the English trustee a 
commission on the rents while acting as manager 
& receiver, the ct. appointed the two persons 
resident in Canada & the English agent to be new 
trustees of the settlement, but required an under- 
taking by the trustees out of the jurisdiction in 
case the power of appointing new trustees should 
become exercisable by them, or either of them, not 
to appoint any new trustee resident out of the 


TRUSTEE Co., 


~~ Re Snonrr (1884), 11 V. L. Lt. 631.— 
AUS. (1903), 4 & R. 


qa. -)—TIt is wrong in 
principle to allow to an exar. moneys 
that aro to be earned in tho future or 








LTp 
N. 
N.S. W. W. N. 29.—AUS. 


Where a co., empowered by its private 
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jurisdiction without the consent of the ct. The 
ct. also, subject to the production of evidence as 
to the number of the holdings, the rents & dates 
of payment, the necessity of paying a commission 
for collecting the rents, & that the proposed re- 
muneration was proper, sanctioned the payment 
of a commission to the English trustee.—Re 
FREEMAN’S SETTLEMENT TRUSTS (1887), 37 Ch. D. 
118; 57L.J. Ch. 160; 57L. T. 798; 386 W. RK. 
71. 


ee oe 





Unless representative is judicial 
trustee.|—Sce Judicial Trustee Act, 1896 (c. 35), 
s. 1 (9). 

— Unless public trustee acting as repre- 
sentative.|—Sce Public Trustee Act, 1906 (c. 55), 
8. 9. 

6312. ———- ——— Except formerly in respect of 
Indian assets.|—CHETHAM v. AUDLEY (LORD) 
(1798), 4 Ves. 72; FREEMAN v. FAIRLIE (1817), 
3 Mer. 24; COCKERELL v. BARBER (1826), 2 Russ. 
585; DENTON v. Davy (1836), 1 Moo. BP. C. C. 
15; CAMPBELL v. CAMPBELL (1842), 13 Sim. 168 ; 
CAMPBELL v. CAMPBELL (1843), 2 Y. & C. Ch. Cas. 
G07; MATTHEWS v. BAGSHAW (1851), 14 Beav. 
123. 

6313. For work done—As_ accountant.| — 
McDonaLD wv. RICHARDSON, RICHARDSON v. 
MARTEN, No. 7167, post. 

6314. As agent.|—An agent, named exor., 
is not cntitled to charge commission on business 
done subsequently to testator’s death.—SHERIFF 
v. AXE (1827), 4 Russ. 33; 38 K. R. 717. 
Annclation :—Refd. Moore v. Frowd (1837), 3 My. & Cr. 

Je 





mission. Where an exor. with the 
concurrence of his co-exor. purchased 
a portion of the trust estate at auction : 
—Held: they were thereby disentitied 
to commission. It is immaterial in 
such a case that the breach of trust has 


v OM 
S. W. 59; 21 


payable.\— 


which may never be earned, & the fact 
that the exor. is a strong co. & likely 
to be permanent docs not alter the 
principle.—J?e FORTUNE ESTATE (1915), 
oan: L. 1.735; 25 Man. L. R. 239.— 


r. On income of investments 
made out of accumulations.|—Upon the 
passing of their accounts by exors. the 
chief clerk may allow them commission 
upon tho income investments of the 
accumulated rents of real estate, the 
principal of which has already been the 
subject of commission.—CROWLEY v. 
CRANE (1895), 21 V. L. R. 258.—AUS. 


8. To cxecutor on debt due 
by himself.|—Testator directed that his 
exor. should receive 24 per cent. com- 
unission on all receipts & expenditure. 

testator’s death his exor. was 
indebted to testator. ‘I'ho amount of 
this debt was subsequently paid by 
the exor. into the estate bank account : 
—Iicld: the exor. was not entitled to 
any commission in respect of such 
debt.—Re Rovp’s EstaTe (1900), 21 
N. Ss. W. B. 37.—AUS. 


t. _fLo personal —cxecutor — 
Aftcr receipt of commission by co- 
cxrecutor.J—A porsonal exor. may bo 
allowed cummission on passing his 
accounts, his co-exor.—a trustee co,— 
having already received commiussion.— 














a. To trustee company — 
Hatent of commiasion.}|—A trustee co, 
ges ay oxor. is entitled to commission 
on the capital value of the estate 
without deducting the amount of any 
mtge. debts sccured thereon in cases 
where the mtgee. had not gone intu 
at de of the estate under mtge.— 
te MoInrosi (No. 3), PERPETUAL 


Act to act as exor. & to receive com- 
mission, had proved a will, & applied 
for leave to mortgage the realty for 
payment of dcbta, & the commissions : 
—Held : commission was not payable 
until the cstato was wholly or pare 
administered.—J?e TaTE (1906), 2 
Tas. L. lh. 59.—AUS. 


C. Appointed jointly 
with indiridual.|—The ct. has power to 
make a grant of probate to a trustee 
co. with an individual or individuals ; 
& the co. is entitled to commission as 
in the case whero it is appointed sole 
exor.—ln the Will of Tyson (1908), 
88. R. N.S. W. 461.—AUS. 


d.—— To attorneys of trustees 
abroad—Allowed commission by prin- 
cipals.j\—Scottish probate was sealed 
in Victoria by attorneys of Scottish 
trustecs :-—Held: the attorneys in 
Victoria were not trustees of the will 
& were not entitled to more than the 
commission allowed them by_ the 
Scottish trustecs.—CATTaANACH v. Mac- 
PHERSON, [1908] V. L. R. 390.—AUS. 


e. On assets not devolving 
under grant.)-—-Tho ct. has jurisdiction 
to allow an exor. or administrator 
commission other than out of local 
assets which devolve upon him under 
the nt made by the ct. 

ere an exor. had collected assets 
in Queensland by virtue of an ancillary 
or subsidiary grant of representation 
in that state, ho was refused cum- 
mission on such assets from the New 
South Wales ct.—2e FERGQUSON’s WILL 
(1908), 8 Ss. R. N. Ss. Ww. 298.—AUS., 


f. —— FExeculor committing Ureach 
of trust.) — EKxors. who have con- 
mitted a breach of trust in an important 
particular will be deprived of com: 











really resulted in a benefit to the trust 
estate.—He GREER’s WILL (1911), 11 
S.R. N.S. W. 21; 28N.S. W. W.N. 
17.—AUS. 


—— Executor retaining moneys.) 

ere an exor. had retained money 
in his hands unemployed, for whic 
on passing his accounts he was charged 
by the accountant, with interest & 
rests, be was, notwithstanding, allowed 
his commission & costs of the sult.— 
wie v. BURRITT (1865), 11 Gr. 523. 


h, Where administration suit 
pending.}—Where a sult for the ad- 
ministration of an estate is pending in 
the Ct. of Ch. it is improper for the 
surrogate judge to interfere by ordering 
the allowance of a commission to 
trustees or  exors.—CAMERON _ v. 
BETHUNE (1868), 15 Gr. 480.—CAN. 


k, Balance found against 
executor. |—The fact that, on an account 
being taken pursuant to a decree in an 
administration suit, a balance has becn 
found against an exor., is not alone 
sufficient to disentitie him to con:- 
pensation.-—SIEVEWRIGHT v. LEYS 
(1882), 1 O. R. 375.—CAN. 


1. »~}—-ARCHER v. SEVERN 
(1886), 13 O. R. 316.—CAN. 


m. When accounte inaccurate 
—Time for allowing compensation. }— 
An exor. who discharges his duty 
honestly but owing to want of business 
training keeps his accounts loosely & 
fuaccurately is entitled to compensa- 
tion for his care, pains & trouble, but 
the amount of compensation should 
not. in such a case, be relatively large. 
Compensation when allowed should be 
credited to the exor. at the end of each 
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6315. Broker.}]— Undoubtedly, a 
solr. who is a trustee is not allowed to make a 
profit out of his trusteeship, & the same rule 
applies to him in regard to cxorship. He stands, 
in respect of this general principle, in the same 
position as a broker, commission agent, or the like, 
who may be appointed trustee or exor., & who 
may be appointed trustee or exor., & who may 
transact some of the business relating to the estate 
which requires the assistance of either broker, 
commission agent, or the like; & if the exor. or 
trustee transacts business of that kind for the 
estate, he is allowed, of cdurse, his costs out of 
pocket, that is to say, the expenditure, but not 
anything for his time or trouble. That principle 
is based upon this consideration, that the Ct. of 
Equity will not allow a man to place himself in 
a position in which his interest & duty are in 
conflict. . . . Consequently, if an exor., being a 
solr., acts solely for himself, or acts for himself & 
his co-trustee in the business of a trust, he, in the 
absence of any provision to the contrary in the 
instrument creating the trust, is not entitled to 
receive out of the trust estate profit costs. That 
is the rule where the business is done not in a 
suit, but out of ct. The same rule applies where 
the solr. does business in ct. acting for himself as 
solr. where he is pltf. in an action, & also where 
he is the deft. (Curtry, J.).—Re BARBER, BURGESS 
v. VINICOME (1886), 34 Ch. D. 77; 56 L. J. Ch. 
216; 55 L. T. 882; 35 W. R. 326. 


Annotation :—Apprvd. Re Corscllis, Law ; ; 
34 Ch. D. Tid 7 : awton v. Elwes (1887) 





year. HOOVER v. WILSON (1897), 24 
A. R. 424,—CAN. 


n. To executor guilty of mis- 
conduct not amounting to fraud.j— 
Where an exor, has been guilty of 
negligence, mismanagement, & breach 
of trust in his management of the 





Testator, 


N. Z. L. R. 514.—N.Z. 


t —— Jn absence of directions in 
will-—- Fidei commissum — Transcrib- 
ing & guarantecing 
a director of the &. & 
Assocn., by will dated 1881, burdened 
an inheritance with a fidei commissum, 


ADMINISTRATORS. 


6316. —— Commission agent.] — lie 
BARBER, BURGESS v. VINICOME, No. 6315, ante. 


6317. —— Factor.]—ScaTTERGOOD v. 
HaRRISON, No. 63038, ante. 


6318. As banker.}]—-An exor., who is one 
of a banking firm, cannot charge the ordinary 
banker’s commission against his testator’s estate. 
—HEIGHINGTON v. GRANT (1840), 9 L. J. Ch. 142 ; 
on appeal, 5 My. & Cr. 258, L. C. 

Annotation :—Reld. Feltham v. Turner (1870), 23 L. T. 345. 


6319. As employee in testator’s firm.]—L. 
was a trustee of his father’s will. His father had 
been one of the managing directors of a partner- 
ship firm & by the will L. was nominated to be a 
partner in the firm in the place of his father, but 
he was to hold the share in the partnership to 
which he thus succeeded upon the trusts of the 
will. L. had, prior to his father’s death, acted as 
salesman of the firm at a salary. He continued 
so to act after his father’s death & after his 
admission as a partner, under an agreement with 
the other members of the firm. The agreement 
to employ L. was made bond fide & was for the 
interest of the firm & thus of the trust estate :— 
Held: J.. reccived his salary as salesman by virtuc 
of his agreement with the firm & not by reason of 
the trusts of the will, & consequently he was 
entitled to retain the salary in addition to certain 
remuneration which he obtained under the will 
for acting as managing partner & he need not 
account for the salary to the trust estate.—Re 
Lewis, Lewis v. Lewis (1910), 103 L. T. 495; 
55 Sol. Jo. 29. 














d. ———.]—- Where the estate was 
large, requiring great care & judgment 
in its management for a number of 
yoars, the ct. sustained an allowance of 
$1,500 to the principal exor, & trustco, 
$1,500 to the others jointly. — 
DENISON v. DENISON (1870), 17 Gr. 
306.—CAN. 


inheritance. 7 


estate, but there has been nothing 
of a dishonest or fraudulent character, 
& the losses resulting are capable of 
being compensated for, & made good 
in money, the exor. is not to be de- 
prived of compensation.—McCLEN A- 
GHAN U. PERKINS (1902), 23 C. LL. T. 
84; 5) 0, lL. Rh. 129; 1 0. W. R. 191, 


752.—- CAN. 


oO. Interim remuneration.] — 
The ct. may allow an exor. a reagon- 
able sum on account for interim 
remuneration, without expressing any 
opinion as to the amount which hus 
actually been earned by the exor. up 
to the time of the application.—Re 
FORTUNE Estate (1915), 30 W. L. R. 
735; 25 Man. L. lt. 239.—CAN. 


tee ee ~———. ]}— Re Procr 5 | 
3NLZL.R. 126 (S. C.).—N.Z. rene 


. oJ —e Ken 
oN. Z. LR. 305--NZ Oe (1890), 


r. When estate insolvent.)— 
Commission will be allowed to an exor. 
who has administered the estate of his 
testator though the assets available for 
distribution are insufficient to pay the 
creditors in full.—ZIn the Will of Kerr 
(1891), 10 N. Z. L. R. 255,.—N.Z. 


8. To representatives of de- 
ceased executor. }—The surviving exors. 
are the proper persons to ask for re- 
muneration, which is not given to 
them simply because they are exors., 
but for their pains & trouble: & the 
claims of the representatives of a 
deceased exor. who did nothing by 
way of realising the estate will not be 
considered on an applin. fur commission 
by the exors. who realised the estate.— 
In the Will of CamrsBe ty (1892), 11 











& appointed the assocn, administrators 
thereof. Upon payment of the capital 
to the fidei-ccommissary heirs the 
assocn. charged them with a cominis- 
sion for transcribing & guarantecing 
the inheritance, but there was no 
direction in the will authorising such 
a charge:—Held: even if the ct. 
should consider that testator, knowing 
it to be the practice of the assocn. to 
charge the commission in similar cases, 
intended that the practice should be 
followed in regard to the inheritance in 
question, the charge was not allowable 
in the absence of any specific directions 
to that effect in the will.—SouTH 
AFRICAN ASSOCN. N. O. v. HOFFMAN 
(1913), App. D. 377.—S. AF. 


a. Failure to file account.) — 
ae MYLREA (1913), C. P. D. 929. 





b. Discretion of court to flix amount.| 
—-An exor.’s commission should be 
reasonable, & the ct. has discretion 
to fix the amount.—ZJte GIBBON (1889), 
3 Q. lL. J. 120.—AUS. 


0. -J— Where the nt, after 
the decease of the principal intestate, 
had procured Ietters of administration 
to his estate, & subsequently the person 
who became possessed of the assets as 
the personal representative of the 
adinluistrator refused to account, & a 
bill was filed to enforce it, the ct. 
allowed defts. a commission of five 
per cent. on all moneys received & 
paid over or Prope cxpended by 
themselves or their testator, & twu & 
u half per cent. on all moneys recelved 
by bin or thew, but not yet. paid over. 
—MCLENNAN v. HEWARD (1862), 8 
Gr. 279.—CAN. 





e. -]— Letters of administra- 
tion having been granted to the widow 
of an intestate, she, without any formal 
appointment as such, acted as a 
guardian of their infant children, & 
received the rents & profits of the rceul 
estate, all of which she duly accounted 
for. The master in taking the accounts 
allowed her compensation for the 
receipt & applicution of such rents & 
profits, ag well as the personal cstate, 
amounting in all to $133. On further 
directions the ct., regarding the case 
as an exceptional onc, refused to inter- 
fere with such allowance.—DOON v, 
DAVIS (1876), 23 Gr. 207.—CAN. 


f. -J—The right of an exor. 
to arr ts PLL depends entirely upon 
lt. S. C., 1877, c. 107, as. 37, 41, & aa 
that statute has fixed no standard. cach 
case is to be dealt with on its merits, 
according to the discretion of the 
judge.—Re FLEMING (1886 11 P. R. 
426.---OAN. 


g- ——.}] — Exors. claimed com- 
pensation in respect of recoipts & 
disbursemente. All the work of col- 
lecting & paying over was done after 
an order for adiuninistration had been 
made, under the advice of solrs., & in 
the more important natters under the 
direction of the master:— Meld: tho 
adruinistration order greatly diminished 
the responsibility of the exors., & the 
compensation was reduced.—THOMP- 
HON U. FAIRBAIRN (18898), 11 P. KB. 








h. ——-.]— Where there appeared 
& large number of itenis on eaob aide o 
the account, & it appeared that thero 
had been a good deal of labour, care, & 


Part V.—PowERS AND RIGHTS OF REPRESENTATIVE. 


6320. —— As expert in works of art.J]— 
Testator, who died possessed of a valuable col- 
lection of works of art, by his will bequeathed 
£1,000 to each exor. proving & accepting the trusts, 
& recommended his trustees, without imposing 
any obligation on them, to employ the firm of X. 
to sell his collection, & to be advised by that firm 
as to prices. The will contained the usual clause 
empowering any exor. or trustee engaged in any 
profession or business to charge & be paid all 
usual Senge or other charges for any business 
done by him, whether in the ordinary course of 
his profession or business or not. R., one of the 
exors. & trustees, was keeper of certain anti- 
quities at the British Museum, & was employed 
professionally to report on works of art, but had 
no other professional place of business :—Held: 
he was entitled to charge 4 per cent. commission 
for services rendered in connection with sales by 
private treaty of testator’s works of art.—Re 
WERTHEIMER, GROVES ¥v. READ (1912), 106 L. T. 
590; 28 T. L. R. 337. 


6321. As surviving partner.|—Surviving 
partner, being exor., not entitled without express 
stipulation to any allowance for carrying on the 
trade after testator’s death. Allowed expenses 
actually incurred under an erroneous conception, 
that he was sole proprietor by purchase from his 
co-exors. ; set aside as a breach of trust ; though 
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bond fide.—BURDEN v. BURDEN (1813), 1 Vea. 

& B.170; 35 &. R. 67, L. C. 

Annotations :—Folld. Stocken v. Dawson (1843), 6 Beav. 
371. Apprvd. Stocken v. Dawson (1848), 17 L. J. Ch. 
282. Oonsd. Wedderburn v. Wedderburn (No. 4) (1856), 
22 Beav. 84. Refd. Heathcote v. Hulme (1819), 1 Jac. 
& W.122; Wightwick v. Lord (1857), 6 H. L. Cas. 217. 


6322. .|—A surviving partner being 
the exor. of his deceased partner, is not entitled 
to an allowance for carrying on the business after 
his partner’s decease, for the benefit of the estate ; 
nor is an exor. & legatee of such surviving partner. 
—STOCKEN v. DAWSON (1843), 6 Beav. 371; 1 
L. T. 0. S. 455; 49 BE. R. 869. 


6323. As receiver.|—Testator appointed, 
as trustee & exor., a person who for many years 
had been the paid receiver & manager of his estate. 
The tenant for life being an infant, the ct. con- 
tinued the exor. as receiver at a salary.—NEW- 
PORT v. BuRY (1857), 23 Beav. 30; 53 E.R, 12. 


As solicitor.) —Sce Sub-scct. 2, post, 


6324. What expenses allowed—Expenses in- 
curred under mistake.|—BuRDEN v. BURDEN, 
No. 6321, ante. 


6325. How amount fixed—Necessity for 
inquiry.|—In an administration suit, the ct. having 
held that the exors. were entitled, under the par- 
ticular circumstances of the case to remuneration 




















trouble, in the management of the amount passing through their hands, t. ——- ——-.]— OsMoND BEERY 
estate :—Ileld: five por cent. on the & the time & labour spent by them. v7. KyITisH CHANDRA —_ACHARJYA 
total sum come to the hands of the In this caso, a commission of five per CHOWwnHURY (1914), I. L. R. 41 Cale. 
a ‘ was gies a ape as corm- Sent: ha cae moneye. rae Mie & oe 771.— IND. 

pensation, ough csta moncys ended by them, a at amouu hse 

remained in their hands with which bn the moneys received but not ex- a. Estate administercd under 
they ©.—ARCHER ¥. pended, having been allowed, anappcal slufute.}—In_ an estate administered 


were Tart aie 


SEVERN (1886), 13 RR. 316.—CAN. 


rom the master’s report, on the ground 


under Act 24 of 1913, a commission of 


k. ——.] — Re Hart, PAYZANT v. 
COLEMAN (1908), 6 E. L. R. 93.—CAN. 


1, ——.}—Jte Fkravuson’s Estate 
1909), 18 Man. L. R. 532.— CAN. 


m,. How amount may be 
quesiioned.J—The amount allowed by 
the Surrogate Ct. judge to the exors. 
for their care, pains & trouble, cannot 
be questioned in an action for an 
account, nor otherwise than upon an 
appeal from the order of that judgc.— 
SPROULF v. MURRAY (19189), 45 O. L. R. 
326; 48 D. L. R. 368; 16 O. W.N. 
841.—CAN. 


n. —-—.}—Exors. are not cntitled 
as of right to remuneration for their 
sorvices ; but, upon petition, the ct. 
inay, in cases of more than ordinary 
difficulty, grant remuneration.—Zle 
SourTncorr’s ESTATE (1903), 8 Nfld. 
L. kh. 645.—NFLD. 


o. -—— General principles govern- 
ing award.}—In fixing the amount of 
compensation to trustees, there should 
be taken into consideration: the 
magnitude of the trust; the care & 
responsibility springing therefrom ; 
the time occupied in gh ad its 
duties ; the skill & ability displayed : 
the success which has attended its 
administration. 

Such compensation, while fair & 
just, must be reasonable but not 
necessarily iberal.—Jte SANFORD’S EKs- 
eae (1908), 18 Man. L. R. 413.— 





: --] — The comunission 
allowed to exors. will be varied accord- 
ing to tho nature of the property left 
by testator & the time & trouble which 
it has cost the exors. in converting it.— 
In the Will of CosT~Ry (1884), 3 
N. Z. L. R. 155 (Ss. C.).—N.Z,. 


a Basis of remuneration.] — 
The rate of compensation to exors. 
or trustees should depend upon the 


of excess, was allowed.—THOMPFON Uv, 
FREEMAN (1868), 15 Gr. 384.— CAN. 


r—— ——.J— The exors. took 
over about $60,000 worth of the pro- 
perty. Of this they distributed lIecss 
than half, & set apart the remainder 
for payment of annuities, legacies not 
matured, etc. They collected about 
$16,500 of interest. They managed 
the estate for a period of a little more 
than four years down to the date of a 
report providing for their remuncra- 
tion :—Hield: they were not cntitled 
to an allowance upon taking over the 
estate, but should be allowed 2% per 
cont. upon.such portion of the corpus 
of the estate as they had taken over & 
distributed, & when tho remainder of 
the corpus taken over should be dis- 
tributed, they should have a like allow- 
ance upon the portions distributed 
from time to time; they should be 
allowed 5 per cent. on the interest 
collected, & to be collected; & $100 
a yoar in addition, for the first two 
yoars, & $75 a year for the last two 
years, for management of tho estate & 
sorvices not covered by the other 
charges, including the care & preserva- 
tion of the corpus.—Re MCINTYRE, 
McINTYRE v. LONDON & WESTERN 
Trusts Co. (1904), 24 C. L. T. 268; 
7O0.L.R. 548; 3 O. W. R. 258; affd. 
9 QO. L. R. 408.—CAN. 





8, ——.J— A trusteo’s re- 
muneration for administering an estate 
was increased to 5 per cent. of the 
amount in the trustee’s hands for dis- 
tribution among the beneficiaries 
instead of 5 per cont. of the sum 
*‘ actually collected,” the basis of the 
Increased remuneration being in accord- 
ance with Trustee Act, a. 80, which 
bases the remuneration on “ the gross 
value of the eatato.”” — CANADIAN 
FINANCIERS TRUST Co. v. CHAN SHUN 


24 per cent. was allowed on a sum of 
£4,700, representing amounts on fixed 
deposit in a bank, & which the ct. 
held was not *‘ cash found in the bank,” 
but came under the term ‘“ other 
securities realised,’’ as set out in the 
tariff of remuneration to exors. framed 
under sect. 118 of the said Act.—- 
TESTATE ESTATE FYNNEY (1915), 36 
N.L. RK. 125.—S. AF. 


b. }—Re SMITH’S ESTATE 
(1918), 39 N. L. R. 325.—S. AF. 


c. Direction in will — Commission 
on all receipts & expenditure—Com- 
mission to executor on legacies paid. )— 
Testator, after appointing his widow & 
his son 8S. his extrix. & exor., directed 
that ‘8. shall reccive 2} per cent. 
conimission on all receipts & ex- 

enditure ’?:—Held: S. was entitled 
o commission on the amount paid by 
him in respect of legacies under the 
will.—Re Ropp’s Estate (1900), 21 
N. Ss. WwW. B. 37 -— AUS. 


d. Corpus commission — Due _ to 
frustee company—Out of what asscts 
payable.|—The corpus commission to 
which a trustee co. is entitled on the 
capital value of a testator’s estato is 
not payable out of the residuary 
estate, but is ch able proportionally 
against the respective component parts 
of the estate.—Re POWELL (1907), 7 
S. R. N.S. W.874.—AUS. 


e. Retention of commission by 
exccutor—Order of court necessary. }—I1t 
is a breach of trust for exors. to rotain 
commission out of an estate without 
obtaining an order of the ct.—CROUT v. 
BeisseEL, [1909] V. L. R. 207,—--AUS. 


f. Necessity for surrogale judge’ s 
ordcr-—Discretion of master.}—Since 
22 Vict. Cc. 93, 8, 47, C. 8. U. C., c. 16, 
g. 66, it has been the settled practice 
of the master here, in passing the 
accounts of exors., to allow them 
compensation for their executorsbip, 


——e 
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Seci. 6.—Remuneration: Sub-scels. 1 & 2, A.) 


for carrying on certain farms, being part of tes- 
tator’s estates fixed the amount of such remunera- 
tion by the decree, without directing an inquiry.— 
Forster v. RIDLEY (1864), 4 De G. J. & Sm. 452 5 
4 New Rep. 417; 11 L. T. 200; 46 E. Rt. 993, 
Anniialion :—Consd. He Sulmen, Salmen v. Bernstein (1012), 

107 L. 'T. 108. 

6326, ——.]—BrownE v. CoLLins, No. 6308, 
ante. 


SuB-SEcT. 2.—OFr SOLICITOR- REPRESENTATIVE, 
A. Work done out of Court. 
Sce, also, SoLictrors ; Trusts & TRUSTEES, 


6327. General rule—No right to allowance for 
time & trouble.|—NEw v. JONES, No. 6306, ante. 


6328. ——- -——— Unless allowed by court in 
special circumstances.|—-A trustee acting as solr. 
in the trusts matters, is merely entitled to costs 
out of pocket. The rule is not inflexible, & com- 
pensation may, in special cases, be made him, 
under the authority of the ct., by a fixed allowance, 
but not by allowing him to make the usual pro- 
fessional charges.—BAINBRIGGE v. BLAIR (1845), 
8 Beav. 588 ; 1 New Pract. Cas. 283: 5 L. T. 0. S. 
454; 9 Jur. 765; 50 BE. R. 231; sub nom. BLar 
v. BAINBRIGGE, 14 L. J. Ch. 405. 


Annotations :—N.F. Cradock v. Piper (1850), 19 L. J. Ch. 
107. Consd, Re Barber, Burgess v. iufeoiio (1886), 34 
Ch. D. 77. efd. Broughton v. Broughton (1855), 5 De 
se - . Cape Re Corsellis, Lawton v. Elwes (1886), 


6329. -|—Deft. W. & deft. IT’. who was 
a solr., were appointed trustees & exors. of the will 
of the testator in this cause, who died in June, 
1836. T. was the acting trustee & exor., & he 
also acted as solr. when the services of a solr. 
were required in the execution of the trust; in 
other words, he was both solr. & client; he was 
acting as solr. for himself in his character of trustee. 
The rule of the ct. on the subject is perfectly well 
Known, that when a trustee is a solr. & employs 
himself in matters relating to the trust, he is only 
entitled to be paid his disbursements or money 
out of pocket, & he is entitled to nothing for his 
time or professional trouble (LORD LANGDALE, 
M.R.).—Topp v. WIiLson (1846), 9 Beav. 486 ; 
1 New Pract. Cas. 480; 15 L. J. Ch. 450; 10 
Jur. 626; 50 E.R. 431. 


6330. ———~ Unless special direction in will.] 
—Trustees can only be allowed costs out of pocket, 
for professional business transacted by a firm, one 
of whom is a trustee, though the business be done 
by one of the partners who is not a trustee. 

A trustee is not allowed to act as his own solr. 
& then charge his cestui que trust with the amount 
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sssional fees. The rule admits of 
exception, when testator or creator of the trust 
expressly authorises the trustce to retain his 
professional costs, showing thereby, that he would 
rather run the risk of abuse, by uniting the two 
characters, & pay the solr. his costs, than lose 
his services as trustee (LORD LANGDALE, M.R.).-— 
CHRISTOPHERS v. WHITE (1847), 10 Beav. 525 5 
50 E.R. 683. 


Annotations :—Consd. Broughton +. Broughton (1854), 3 
ug. Ite: . 131. Refd. Lineokn v. Windsor (1851), 9 Hare, 
158; he Doody, Fisher v. Doody, Hibbert v. Lloyd, 
[1893] 1 Ch. 

Sufficiency of direction.]—Scc 


Nos. 6335-6341, post. 

6331. J—(1) An extrix. & trustee 
under a will employed her co-trustee, who was a 
solr., to transact the necessary legal business of 
the trust :—Held: the solr. was only entitled to 
costs out of pocket. 

(2) No person in whom fiduciary dutics are 
vested shall make a profit of them by employing 
himself, because in doing this he cannot perform 
one part of his trust, namely, that of secing that 
no improper charges are made. The gencral 
rule applies to a solr. acting as a trustce (LORD 
CRANWORTH, C.).—BROUGHTON vv. WHITE, 
BrouGeHton v. BROUGHTON (1855), 5 De G. M. 
& G. 160; 25 L. J. Ch. 250; 26 L. T. O. 8S. 5435 
1 Jur. N. S. 965; 3 W. R. 602; 43 E.R. 831, 
L. C. 

Annotations :—As to (1) Consd. Re Barbor, Burgess v. Vini- 
come (1886), 34 Ch. D. 77. 4s to (2) Apld. Nicholson v. 
Tutin (1857), 3 Jur. N. S. 235. nsd. Ke Corsellis, 
Lawton v. Elwes (1887), 34 Ch. D 675, Refd. Pollard 
v. Doyle (1860), 3 L. T. 432; Crosskill ». Bower, Bower 
v. Turner (1863), 32 Beav. 86; Field v. Hopkins (1890), 
44 Ch. D. 524; Re Doody, Fisher v. Doody, Hibbert r. 
Lioyd, (1893} 1 Ch. 129; He Andrew, Mellor v. Smith 
(1895), 39 Sol. Jo. 363; Bath v. Standard Land Co., 
{1911] 1 Ch. 618. 

6332. ——- ——-.]—-The rule, that a_ solr. 
trustee acting in the trust shall not be allowed 
profit costs, is not restricted to cases of express 
trust; but applies to the case of an exor. or 
trustee, though there be no express” trust.— 
POLLARD v. DoYLE, KEARNS t. DoyYLe (1860), 1 
Drew. & Sm. 319; 3 I. T. 432; 6 Jur N.S. 
1139; 9W. R. 28; 62 BK. fl. 401. 


6333. -}—te BARBER, 
VINICOME, No. 6315, ante. 


6334. -J—As a general rule, neither a 
solr. trustee nor a firm of which the trustee is w 
member can receive out of the trust cstate profit 
costs by way of remuncration for transacting 
legal business in connection with the trust.— Re 
Doopy, FKisHerR v. Doopvy, HisBerT v. LLoyp, 
{1893] 1 Ch. 129; 62 L. J. Ch. 14; 68 LL. T. 128; 
41 W. RR. 49; 9 T. L. R. 77; 37 Sol. Jo. 493 2 
R. 166, C. A. 

Annotations :—Apld. Wellby v. Still (1893), 37 Sol. Jo. 

481; Kyro v. Wynn-Mackenzic, [18094] 1 Ch. 218. 


6335. Special direction in will—Necessity for 














BURGESS Ut. 








without oan order from the surrogate 
judge allowing the saine. Bofors the 
master obtained such an order, which the 
master acted upon without exercising 
his own judgment, an appeal from the 
report of the master by the creditors 
was allowed, & the exors. ordered to 

ay the costs thereof.—Biauar y», 
ICKSON (1868), 15 Gr. 233.—CAN. 


, & Setting aside order for remunera- 
tion—A cquiescence.}—W here, for nearly 


eleven years after an order four re- 
muneration had been made, a bene- 
ficiary had been furnished year by 
i y the exors. with accounts, & had 
1erself recelyed for one exer, his share 
of the remuneration, she canuot apply 
to set aside the order; but an ez pr. 
urder for remuneration may be set 
aside on the ground that the rate is 
peeve a there paul are no laches 

acqulescence. -—~ ANGLANDS 
(1901), at N. Z. L. ht. 100.—N.Z. 


PART V. SECT. 6, SUB-SECT. 2.—A. 

63271. Gencral rule—No right tw 
allowance for time d& trouble—Adminis- 
tration ad colligenda bona.|—Letters of 
adtninistratiun ad colligenda bona were 
issued to the solr. who had acted fur 
deceased in his lifetime:—Helde he 
was not entitled to special remunera- 
tion for acts done in connection with 
the management of the  exstate.-—— 
stl v. O’ Kee.y (1921),55 1, L.'t. 


Part V.—Powers anp Ricuts or REPRESENTATIVE. 


express words.]-—T'o entitle a solr. trustce, acting 
as solr. to the trust estate under a direction to 
that effect in a will, to charge against the estate 
for work done by him, which, although not pro- 
fessional work, he could have charged for without 
any special bargain against a, client who was not 
a trustee, there must be express words in the will 
showing that such was testator’s intcntion. 
Testator appointed exors. & trustees, & directed 
that one of them should be the solr. to his trust 
property & should be allowed ‘ all professional & 
other charges for his time & trouble,” notwith- 
standing his being an exor. & trustee:—IHeld: 
this clause did not authorise the solr. trustee to 
charge for work which was not professional work, 
although it was such work as he might have 
charged for against a client who was not a trustce. 
—Re CHALINDER & HERINGTON, [1907] 1 Ch. 58; 
76 L. J. Ch. 71; 961. T. 196; 23 T. L. RR. 71; 
51 Sol. Jo. 69. 


6336. What charges authorised—Whether 
charges for work not strictly professional.|—A 
solr. who is appointed exor., & is by the will 
authorised to charge for his ‘‘ professional ser- 
Vices,” can only charge for services which are 
strictly professional, & not for business done 
which an exor. in his ordinary character can & 
ought to do, such as attendance to transfer stock, 
inake payments, correspondence, etc. 

The principle is this:—if a gentleman who is 
not an attorney is appointed exor., he undertakes 
the duties which, as exor., he has to perform, & 
he must not employ a solr. to do all those ordinary 
things which an exor. ought to do himself, as for 
instance, to write an ordinary letter. If he employ 
a solr. to do such matters, he must pay him, but 
not out of testator’s estate (ROMILLY, M.1%.).— 
HARBIN v. DarBy (No. 1) (1860), 28 Beav. 325 ; 
29 L. J. Ch. 622; 2 L. T. 53813; 25 J. P. 84; 6 
Jur. N.S. 906; 8 W.R. 512; 54 E.R. 391. 
Annotation :—Mentd. Pain v. Bowden (1896), 45 W. R. 18. 


6337. -|—Testatrix by her will 
uppointed her solr., who prepared her will, one of 
her two exors. & trustees, &, stating that it was 
her desire that he should continue to act as solr. 
in relation to her property & affairs, & should 
“make the usual professional charges,’’ expressly 
directed that notwithstanding his acceptance of 
the office of trustee & exor. he should be entitled 
to make the same professional charges & to reccive 
the same pecuniary cmoluments & remuncration 
for all business done by him, & all attendances, 
time, & trouble given & bestowed by him in or 
about the exccution of the trusts & powers of the 
will, & the management & administration of the 
trust estate, real or personal, as if he, not being 
himself a trustee or exor., were employed by the 
trustee or exor. Under this direction the solr. 
exor. delivered his bills of costs which included 
charges for all business done by him, whether 
such business was strictly professional or could 
have been transacted by a lay exor. without the 
assistance of a solr. :—Held: all items which were 
not of a strictly professional character ought to 
be disallowed. 

A trustee or exor. would not employ, & ought 
not to employ, a solr. to do things which he could 
properly do himself (Kay, J.)--Re CHAPPLE, 














6336 i. Special direction in will - 
What charges cuthorised—Whether 
charges for work nol strictly professional. | 
—A will provided that every trustec 

ing a solr., should be entitled to all 


Held: 


usual professional charges for work 
done by him or his tiem in relation to 
the administration of the cstate:— a 
w trustee, belug a solr., was 8S. 
entitled to be allowed moneys paid for 
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NEWTON v. CHAPMAN (1884), 27 Ch. D. 5843; 51 
L. T. 748; 33 W. R. 336. 
ar eri a Re Fish, Bennett v. Bennett, [1893] 








6338. — |—Jte Fisu, BENNETT v. 
BENNETT, No. 6207, ante. 
339. .|—Testator directed that 











‘“any trustee or exor. hereunder being a solr. or 
other person engaged in any profession or business 
shall be entitled to charge he paid all usual pro- 
fessional or other charges for any business done 
by him or his firm in relation to the management 
& administration of my estate, & carrying out the 
trusts, powers, & provisions of this my will, 
whether in the ordinary course of his profession 
or business or not, & although not of a nature 
strictly requiring the employment of a solr. or 
other professional person’ :—Held: this clause 
enabled a trustee to charge for any work done 
for the estate in the course of his profession ov 
business, whether done in the ordinary course or 
not in the ordinary course thereof, but did not 
authorise him to charge for work done outside 
his profession or business —CLARKSON v, ROBIN- 
SON, [1900] 2 Ch. 722; 69 L. J. Ch. 859. 
Annotation :—Consd. ite Devercux, Re Garrood (1902), 46 

Sol. Jo. 320. 

6340. |—Re DEVEREUX, Tie 
GARROOD (1902), 46 Sol. Jo. 320. 


6341. —--— Insolvent estate.]—A solr. who is the 
sole exor. & trustee of a will is not entitled to his 
profit costs of acting as solr. to the estate if it 
turns out to be insolvent, even though the will 
contains a clause declaring that he should be the 
solr. to the estate, & should be allowed to charge 
for work done as such solr.; for the clause is in 
effect a legacy of profit costs to the solr. & being 
bounty he cannot claim it as against creditors. 
The rule applies to all professional trustees.— 
Re Wu1tE, PENNELL v. FRANKUIN, [1898] 2 Ch. 
217; 67 L. J. Ch. 502; 78 L. T. 770; 46 W. R. 
676; 14 'T. L. R. 503; 42 Sol. Jo. 635, C. A. 
Annotations :—Apld. Re Salmen, Salmen v. Bernstein (1912), 

aa he 108; #e Brown, Wace v. Smith (1918), 62 Sol. 
—— Costs of proceedings in court.}—Sce 
No. 6352, post. 


6342. When acting for body of representatives—- 
No right to allowance for time & trouble.|—-The 
rule which allows a solr., being also a trustee & 
a party to a cause, to charge full costs, where he 
acts in the suit for a body of trustees, of which he 
himself is one, does not apply to the case of a solr. 
being a trustee & acting as solr. for himself & his 
co-trustees in the administration of the trust 
estate out of ct.—LINCOLN v. WINDsOoR (1851), 
9 Hare, 158; 20 L. J. Ch. 531; 18 L. T. O. S. 
39; 15 Jur. 765; 68 E. R. 456. 

Annotations :—Consd. Re Corsecllis, Lawton v. Elwes (1887), 

34 Ch. D. 675. Refd. Broughton v. Broughton (1855), 

5 De G. M. & G. 160. 

6343. ——.]—BRouGHToN 1, Wut, 
BRovuGUION v. BROUGHTON, No. 6331, ane. 


6344. |\—Re BARBER, BURGEss 1. 


wee 























| VinicoME, No. 6315, ante. 


6345. Representative member of firm.|—Busi- 
ness relating to a trust estate was transacted by 


accountancy & other non-legal work 
performed by the firm of which he was 
member.—lte SMITH (1916), 16 
KR. N. S. W. 422,—AUS. 
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Sect. 6.—Remuneration : 
Sect. 7: Sub-sect. 1.] 


two solrs. in partnership, one of whom was a trustee 
[& exor.] of the estate :—Held: in passing his 
accounts costs out of pocket could alone be 
allowed.—CoLiins v. CAREY (1839), 2 Beav. 128 ; 
48 BH. R. 1128. oe 
tons :— : . Brutton (1843), 12 L. J. Ch. 
Ae ee re Ne Bnet Gee: 
6346. -]—(1) Tho principle, that an exor., 
a solr., is not entitled to profit costs out of the 
estate, applics equally where the exor. is one of 
a firm of solrs. 


(2) Payment of costs to a London agent allowed 
to exor., as costs out of pockct.—BURGE 0. 
Bruton (1843), 2 Hare, 373; 12 L. J. Ch. 368 ; 
7 Jur. 988; 67 I. R. 1538. 

Annotations :—As to (2) Refd. Walters v. Walters (1881), 
44 L. T. 769. Generally, Mentd. dtc Khoudes, Ar p. 
Rhoades, [1899) 2 Q. B. 347. 

6347. Business done by partner.| — 
CHRISTOPHERS v. WHITE, No. 6330, anie. 


6348. Agreement that partner not to 
participate in profits.,—The rule that a trustee 
shall make no profit of his trust does not extend 
to his partner. Therefore, where a trustee, being 
a solr., employed his partner professionally in 
the matter of the trust, upon the terms of such 
partner being alone entitled to the profits, the 
Ct. allowed the professional charges.—CLACK v. 
CaRLON (1861), 30 L. J. Ch. 639; 7 Jur. N. S. 
441; 9W.R. 568. 


Annotation :—Refd. Re Doody, Fishcr v. Doody, Hibbert 
v. Lioyd, [1893] 1 Ch. 129. 


6349. ———.]—It is a well-established rule in 
equity, that a trustee cannot, as against his cestui 
que trust, make any profit out of the execution of 
the trusts in respect of the application of his per- 
sonal trouble. ‘This principle applies, not only 
in the case of one trustee, but to the case where 
ho is a partner with others, & the charge is made 
by the partnership (KINDERSLEY, V.-C.).— 
MATTHISON v. CLARKE (1854), 3 Drew. 3; 3 Eq. 
Rep. 127; 241. J. Ch. 202; 24 1. T. O. S. 105 : 
18 Jur. 1020; 83 W. R.2; 61 EB. R. 801. 
Annotations :— Reftd. Re Doody, Kisher v. Doody, Hibbert 

v. Lloyd, [1893] 1 Ch. 129; The Benwell Tower (1895), 

72 L. T. 664; Bath v. Standard Land Co., [1911J 1 Ch. 

618. Mentd. Furber ». Cobb (1887), 18 Q. B. D. 494; 

Thorne v. Heard, (1894j 1 Ch. 599. 

Taxation of solicitor-representative’s bill of 
Costs.|—See SOLICITORS. 


EXECUTORS AND 
Sub-sect. 2, A. & B. 

















B. Work done in Legal Proceedings. 


6350. General rule—No right to allowance for 
time & trouble.]|—The rule, that. a solr. being also 
a trustce [& exor.] & a party to a cause is not 
cutitled to charge costs except costs out of pocket, 
does not extend beyond the case of his acting as 
solr. for himself alone. 


Application of the rule to the case of a solr. 
acting for a body of trustees, of whom he himself 
was one. 


ADMINISTRATORS. 


Under an order to tax costs generally or to tax 
costs as between solr. & client, the taxing-masters 
are at liberty to take notice of the fact that the 
solr. is also a trustee, & to apply the rule eccony 
ingly.—CRADOCK v. PIPER (1850), 17 Sim. 41 an 
Mac. & G. 664; 1H. & Tw. 617; 19 L. J. es 
107; 15 L. T. O.S. 61; 14 Jur. 97; 41 H.W. 
ree 1 Wind: (1851), 9 Hare 

L — ‘. - idsor 51), , 
A ee Donat (1855), 5 De G Sera 


160.. Dbtd. Manson v Baillie (1855), 26 L.. T. O. 8 
Folld, He Barber, Burgess v. Vinicome (1284). 34 Ch. D. 


= Tawénan a 


(1898), 78 L. T. 770. hetd.Vipont v. Butler, 
64. 


6351. .|—Re 
VINICOME, No. 6315, ante. 


6352. Special direction in will—Insolvent estate.| 
—A solr. who is sole exor. & trustce of a will is 
not entitled, if the estate is found to be insolvent, 
to his costs of defending an administration action 
in person, nor to any other costs, except his out- 
of-pucket expenses, even though the will contained 
a clause empowering him to make professional 
charges, & the order in the action on further con- 
sideration directed the costs, of deft. to be taxed 
as between solr. & client, & retained by him out 
of the balance due from him.-—Re SRS a8 
WORTH, LILLEY v. Moore (1911), 55 Sol. 


——— Charges for work done out of court.|- 
See No. 6341, ante. 


6353. When acting for body of representatives. 


BURGESS Uv, 











BARBER, 











Entitled to usual costs.|—Cravock v. PIPE 
No. 6350, ante. 

6354. ———.] — LincoLn v. WINDSOR, 
No. 6342, ante. 

6355. J—Re BARBER, BURGESS Ut. 








VINICOME, No. 6315, ante. 


6356, —— Whether proceedings hostile or 
friendly.]—1., a partner in a firm of country solrs., 
was one of two trustees of a will which contained 
no power to charge for professional services. K. 
& his co-trustce were resps. to an application for 
maintenance by a next friend on behalf of an 
infant under the summary procedure of the ct. 
& K.’s firm, through their London agents, acted 
as solrs. for EK. & his co-trustee & made profit 
costs :—Held: ¥.’s firm were entitled to receive 
those profit costs as coming within the exception 
laid down in Cradock v. Piper, No. 6350, ante. 
Although that case has been often disap roved 
it has been so long acted on as a binding authority 
that it ought not now to be overruled. 

The exception applies not only to proceedings 
in a hostile suit, but to friendly proceedings in 
chambers, such as an application for maintenance 
of an infant.—ZJ%e CORSELLIS, LAWTON v. ELWes 
(1887), 34 Ch. D. 675; 56L. J. Ch. 294; 561. T. 
411; 51 J. P. 507; 35 W. BR. 309; 3 TL. R. 

A. 





Fisher v. Doody, Hibbert 
en eee Mentd. Ingram v. Little 
(1883), 11 Q. B.D. 251. 


PART V. SECT. 6, SUB-SECT. 2.—B. 


h. Whether commission allowed.| — 
The duties of a person acting as exor. 
of, & as solr to, the estate of a de- 
ceased person, are quite distinct & 
the fact that deceased, by his will, 
expressed & wish that his exor. should 
act as solr. to the estate, & thereby 
empowered him to charge for any pro- 


fessional business, Will not diminish 
his right to commission os exor.— 
Coe (1885), 11 V. L. RR. 634.— 


k. Commission in lieu of costs in 
administration suits—-How ullotted.|— 
In admiuistration suits the commission 
in lieu of costs should be divided into 
equal fractional parts, & the parts 


allotted to the sulrs. in proportion to 
the eertth of work fone ¥, ae 
responsibility imposed upon em.— 
or av. CLAPP (1880), 8 P. R. 3838.— 
CAN. 


1. Professional remuneration-—When 
allowed.j —- The ct. will not allow 
professional remuneration to a solr, 
who js an exor. unless the will spectally 


Part V.—Powers AND RIGHTS OF REPRESENTATIVE. 


6357. ——- ——-.]—Viront v. BuTumrR, [1893] 


6358. What costs allowed—cCosts of town agent.] 
— BURGE v. BRUTTON, No. 6346, ante. 


—— Taxation of bill of costs.|—Sece Sonicrrors. 


Secr. 7.—INDEMNITY. 
SuB-SEcT. 1.—IN GENERAL. 
Sce Settled Land Act, 1925 (c. 18), s. 99. 
6359. Redeeming personally deceased’s goods.]| 
—ANON, (1504), Jenk. 188; 145 E. R. 126. 


6360. .|—Exors. may redeem with their 
own money goods pledged by testator, or pay his 
debts & retain the value of what they pay.— ANON. 
(1514), 1] Dyer, 2a; 73 1. R. 5, Ex. Ch. 





Annotation :—Refd. Marriott v. Thompson (1739), 7 Mod. 
Rep. 292. 


6361. Payment personally of deceased’s debts.| 
—CLAYDON v. SPENCER (1519), Ben. 113; 123 
K. i 9; sub nom. CLEYDON v. SPENSAR, Moore, 
Kk. B. 2, 


Annotation :—Refd. Marriott v. Thompson (1739), 7 Mod. 
Rep, 292. 


6362. ——.]—SHELLEY v. SACKVILE (1552), 1 
And. 24; 123 E. R. 333. 
Annotation :-—Refd. Marriott v. Thompson (1739), 7 Mod. 
Rep. 292. 


6363. .|—A man devised his debts to be 
paid out of his real & personal estate; the exor. 
paid more than his personal estate, he shall be 
reimbursed out of the real estate.-—ANON. (1682), 
2 Cas. in Ch. 109; 22 KE. 2. 870. 


6364. ——.]—Wa.is v. Everarp (1708), 3 
Itep. Ch. 161; 21 E. R. 756, L. C. 


6365. J—(1) Estates being devised to 
trustees to be sold for payment of debts, & subject 
thereto for testator’s infant children, the surviving 
trustee retains possession of onc of the estates in 
satisfaction of debts, which he alleges himself to 
have paid, testator being insolvent. On a bill for 
an account & conveyance of this estate by one 
of the children, & the representatives of another 
forty-five years after testator’s death, stating 
that they had recently discovered the facts, 
spccial inquirics directed to ascertain whcther they 
had any notice of the circumstances; whether 
they had in any manner released ; & whether the 
trustee had advanced to the amount of the value 
of the estate. 


(2) On an inquiry into very remote transactions, 
accounts kept by a deceased party at the time, 
directed to be taken as primdé facie evidence throw- 
ing on the other side the onws of impeaching 

em. 


It will be very reasonable if an account was 
regularly kept of the administration of the estate, 
that it should be considered as primé facie evidence 
of his receipts & payments (PLUMER, M.R.). 











rovides for it. —Jn the Will of COSTLEY 
1884), 2N. Z L. RK. 155 (8. C.).— 


PART V. SECT. 7, SUB-SECT. 1. 


m. Lizecutor becoming surety for 
debt due by testator.}—A testator who 


paid. 


owed debts exceeding his personal 
estate, devised his land to one of his 
sons, Whom he appointed exor. 
devisce paid debts exceeding the per- 
sunal estate, & left but one debt w- 
For the croditor to whom that 
det was due the devisee became surety 
for an amount exceeding the debt so 
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(3) Exors. paying to creditors more than the 
value of testator’s personal assets, acquire an 
absolute right to them.—CHALMER v. BRADLEY 
(1819), 1 Jac. & W. 51; 37 E. R. 294. 

— fd. Wedderburn vr. Wedderburn 
AmteeB) Ly & Cedi Bea. ‘Ashwell, [1893 )} 2Q. Lb. 
390. As to (3) Retd. Hearn v. Wells (1844), 1 Coll. 323. 
Generally, Mentd. A.-G. v. Murdoch (1852), 1 De G. M. 
G 


6366. .J—Certain bond creditors upon a 
testator’s estate, lent the money due upon their 
bonds to the exor., by delivering up to him the 
bonds with a general release of the estate indorsed, 
& taking in return his personal security for pay- 
ment of their respective debts. On exceptions 
to the master’s report in a creditor’s suit afterwards 
instituted to administer the estate :—Held: the 
exor. was entitled to be allowed the sums secured 
by the bonds in discharge, it appearing that the 
exor., at the date of the transactions with the 
bond creditors, had asscts, consisting of wine, 
furniture, & effects, in his hands, to an amount 
in value exceeding the amount of the debts 
secured by the bonds.—HEPWORTH v. IJ EsLor 
(1849), 6 Ilare, 561; 18 L. J. Ch. 352; 13 Jur. 
166; 67 E. R. 1286. 

Annotations :—Consd. Re Jones, Peak v. Jones, [1914] 1 Ch. 


742. Refd. Spackman v. Holbrvok (1860), 2 Giff. 198; 
Vane v. Rigden (1870), 5 Ch. App. 663. 


6367. .|—R., an exor., being liable to his 
testator’s estate for the default of his co-exor., 
died, after the institution of a suit for the adminis- 
tration of testator’s assets. The exor. of l., 
pending the suit laid out large sums for the benefit 
of R.’s estate, & had a balance of £2,000 due to him 
on that account. By an order of the ct., the real 
estates of R., were ordered to be sold, & it was 
declared that the debt due to testator’s estate 
ought to be paid out of the estate of R. The real 
estates of R. having been sold, & the proceeds 
being insufficient to pay all the claims, it was 
contended that the exor. of R. had no right to 
retain in priority for the sums expended by him, 
but must come in pari pussu with the other 
creditors :—Weld: the doctrine of retainer did 
not apply; but R. having laid out moneys as 
trustee, was entitled to be recouped before any 
of the debts were paid.---SpACKMAN v. ILOLBROOK 
(1860), 2 Giff. 198; 2L. T. 367; 6 Jur. N.S. 881; 
66 E. BR. 83. 

6368. -]—A., who was both heir & adminis- 
trator, gave to a creditor of intestate a mtge. on 
the descended estate for his debt, which he 
covenanted to pay. The creditor thercupon gave 
to A., as administrator, a receipt for the debt, but 
no money passed. In taking an account of the 
personal estate of intestate as against A, :—Held: 
he was entitled to charge the amount of this debt 
as a payment out of the personal estate.—GEORGE 
v. GEORGE (No. 2) (1866), 35 Beav. 382; 55 i. KR. 
043. 


Payment of legacy duty.]|—See EstaTe & OTHER 
| Deatu DUTIES. 


6369. Liability in respect of covenants in lease— 
Dilapidations.]|—A. by her will gave to B. certain 
leascholds absolutely during the residue of her 














due by testator :—Held: the debt due 
by testator was to be applied towards 
the discharge of the sum for which the 
devisee had become surety.—-GOLD- 
SMITH v. GOLDSMITH (1870), 17 Gr. 
313.—CAN. 


The 


n. Costs incurred as representative. } 
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Sect. 7.—Indemnity: Sub-sects. 1 & 2, A.] | 


term therein, subject to the payment of the rent, 

& performance of the covenants reserved & con- 

tained in the lease, under which she held the same 

premises; & as to her residuary real & personal 
estate, subject to the payment of her debts, 
funeral, testamentary & other expenses, she gave, 
devised, & bequcathed the same to C., his heirs, 
exors., administrators, & assigns absolutely. The 
lease contained a covenant to keep the premises in 
repair. At A.’s death there were delapidations, 
but it did not appear whether they had taken 
place before she took possession of the premises 
under a will, by which they were bequeathed to 
her. By an order of the ct. below, B. was let 
into possession, & a sum of stock was set aside 
oui of testatrix’s estate to indemnify the exors. :— 

Held: the exors. of A. being liable, as between 

themselves & the Jessor for such dilapidations, 

were entitled to an indemnity from B., before he 
was let into possession.—HickLIna v. BOYER 

(1851), 3 Mac. & G. 635; 21 1. J. Ch. 388; 20 

L. T. O.S. 333 16 Jur. 187; 42 E.R. 404, L. C. 

subsequent proceedings (1852), L De G. M. & G, 

762, L. C. 

Annotations : —Refd. Harris v. Poyner (1852), 1 Drew. 174; 
Pinford cv. Shillingfurd (1877), 25 W. Lt. 425. Mentd. 
Swainson v. Swainson (1856), 6 Do G. M. & G. 618; Re 
Tomlinson, Tomlinson v. Andrew, [1898] 1 Ch. 232. 

Liabilities not presently due.j|— see Sub- 

sect. 2, A., post. 

Right of retainer—In respect of debt due to 
executor.|—Sce Part IV., Sect. 4, ante. 


In respect of funeral expenses.! — Sce 
BuRIAL, Vol. VIL, p. 525, Nos. 20-27. 





2.—IN RESPECT OF LIABLLI'TIES NOT 
PRESENTLY DUE. 


SUB-SEUT. 


A. In General. 


6370. Right of representative to be indemnified. | 
—IKxor. claiming to retain out of the residue 
certain parts of the property, to protect himself 
against a future contingent demand in respect of 
covenants entered into by testator, for payment. 
of rent & repairs of an estate held by him under 
lease from a corpn., though there was no existing 
breach of covenant nor arrears of rent, in respect 
of which he was liable: on a bill by the residuary 
legatee for the property so retained, ordered, that 
the funds in question be made over to pitf., on his 
giving a sufficient indemnity to the exor., the terms 
of Gucg cee ae to be settled before the master. 
— S v. BOLLAND ‘ 5473 & 
Searcy (1817), 3 Mer. 547; 36 

i—Consd. Fletcher v. nie vousOt 1841), 3 Hare, 

Day (1837), 2M. & W. 684 : Cochrane Sluuine ‘i 

10 je J. Ch. 109 Wiese tarecses (1852), 16 Jur. 237 

Co. », Hymers (1856), 22 Beay. 367. 
v. Eckett \auuuln 1 


—~An administrator {s entitled to be 
indemnified by the extate for costs 
incurred as administrator in actions 
either pendiug against deceased & 
carried on after his death, or which 
were instituted after his death.—ARe 
MchKan’s MsTate (1895), 26 N. 8. It. 
(16 ht. & G.) 214.—CAN,. 


o. Itiyht of 


PART V. SECT. 7, SUB-SECT. 2.-—A. 


; u! representative 
indemnified —Against what liabilitics— 
fn respect of covenants in leases, )-—An 
exor. liable to further contingent de- 
mands in respect of covenants entered 
into by testator fur payment of rent 


EXECUTORS AND ADMINISTRATORS. 


6371. ——.J]—In an administration suit, it 
appeared that testator & his surviving partners 
were lessees of certain iron works & premises for 
a term of years, of which eleven were unexpired, 
&, as such lessees, were subject to covenants for 
rent, repairs, insurance, etc.; & that, by the 
articles of partnership, the exors. of a deceased 
partner might elect to become partners in the 
concern, or to withdraw the capital of deceased 
therefrom :—Held: although the exors. had 
elected not to become partners, & no breach of 
the covenants appeared to have happened, yet, 
as such covenants, if broken, might leave the 
estate of testator liable to demands sufficient to 
absorb it, the interest as well as the principal of 
the residuary estate must be retained to answer 
any such possible demands, until the extent of the 
liability could be ascertained, or, if any part of 
the interest or income should be paid to the tenant 
for life, it could only be on security to refund the 
same, if required to satisfy any such future 
demand.—FLETCHER v. STEVENSON (L814), 3 
Hare, 360; 13 L. J. Ch. 202; 8 Jur. 307; 67 
ki. R. 420. 

Annetations ;—Consd. Dean v. Allen (1855), 20 Beav. 15 
Wawer v. Barrett (1857), 21 Beav. 413; Dedson rv. 
Sammell (1861), 1 Drew. & Sm. 575; Re King, Mellor v, 
South Australian Land Mortgage & Agency Co., [1907] 
1 (th. 72. Refd. Hickling v. Boyer (1851), 3 Mac. & G. 
635; Re Nixon, Gray v. Bell, (1904) 1 Ch. 638. Mentd. 
Varlo v. Faden (1859), 1 De G. F. & J. 2113 Re Dawson, 
Arathoon tv. Dawsou, [1906] 2 Ch. 211. 
6372. After assent to specific bequest.|— 

An exor., who has assented unconditionally to a 

specitic bequest of testator'’s leasehold estates, is 

not entitled to an indemnity out of testator’s 
general estate in respect of his covenants con- 
tained in the lease. —SHADBOLT tt. WOODFALL 

(1845), 2 Coll. 30; 4L.T. O.S. 401; 9 Jur. 224; 

63 EF. R. 622. 

Beebo :—Distd. Hickling v. Boyer (1851), 3 Mac, & U. 

ve 





6373. By co-executor.] — Io. be- 





— 


queathed leascholds to trustees for sale, to pay 


the proceeds to his widow for life, & after in trust 
for the children; one exor. proved; & his co- 
exor., the solr. of testator, finding himself involved 
in intricate transactions in respect of the leaseholds, 
proved also, & instituted a suit & claimed in- 
demnity against liabilitics in respect of the trust: 
—Held : under the circumstances, he was justified 
in filing the bill, & was entitled to indemnity & 
the costs of the suit. 

Semble: the assent of one exor. to specific 
bequests does not take away the right of the other 
to indemnity.—TurNER v. NicHouis (1853), 1 
W. QR. 157. 


6374, Out of general estate—Leaseholds 
insufficient.|—-Where leaseholds have been specifi« 
cally bequeathed by a testator, lessee, & they are 
insufficient to indemnify the cxors., they, the 
exors., are entitled to indemnity out of the gencral 

etote against the covenants in the leases, if the 
specific legatee cannot give a sufficient indemnity. 
—GARRATT v. LANUBFIELD (1856), 27 I. I’. O. S. 
12; 2 Jur. N. S. 177. 


Against what Habilities—In respect of 





of proinleos spoclically devised, is 

entitled to a sufficient Indemnity to be 

ae by the legatee.—WILDRIDUE v. 
KANE (1828), 1 Mol. 122.—IR, 


to be 


Dp, ~~~ —-— Jn respect of shares.) 
—Testator bequeathed his residuary 
estate, including certain fully paid up 
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covenants in leases.|——See Nos. 6370-6374, ante; 
Nos. 6375-0377, 6382, 6384, 6386, post. 


a On sale of leaseholds.]—Sce 
Sub-sect. 2, B , post. 


In respect of shares.|—Sce Nos. 6378, 
6381, 6385, post. 


6375. Loss of right—Executors divesting 
themselves of representative character.] — (1) 
Where Jeascholds were devised to three trustees & 
exors., & one of them having died, the two sur- 
viving trustees & exors., one of whom had never 
acted as exor.. under an order of the ct. assigned 
the leasehold in trust for themselves & a newly 
appointed trustee :—Held: by such assignments 
the leascholds vested in them qué trustees & not 
qué exors., & they were not entitled to an indemnity 
upon assigning them to the person entitled under 
the will. 


(2) Where an exor. fairly represents everything 
to the ct., a decree directing him to deal with the 
property must operate as an indemnity to him. 


(3) Law of Property Amendment Act, 1859 
(c. 35), is retrospective in its operation.—SMITH v. 
SMITH (1861), 1 Drew. & Sm. 384; 4 L. T. 44; 7 
Jur. N.S. 652; 9 W.R. 4063; 62 E.R. 426. 
Annotations :—As to (2) Consd. He King, Mellor vr. South 

Australian Land Mortgage & Agency Co., [1907] 1 Ch. 73. 

ABs to (3) Refd. Dodson v. Sammell (1861), 30 L. J. Ch. 799. 

Generally, Mentd. Lys v. Lys (1869), 17 W. It. 394. 

6376. What amounts to indemnity—Order of 
court authorising distribution—Whether further 
indemnity allowed.|—(1) Where an estate is ad- 
ministered & the residue is paid over under an 
order of the ct., the exor. will be protected, & a 
here will not afterwards be allowed to sue him 
at law. 


(2) The exors. of a lessee held entitled to no 
further indemnity against the covenants than the 
personal indemnity of the residuary lJegatees. 
DEAN v. ALLEN (1855), 20 Beav. 1; 52 EK. R. 502: 
sub nom. DEER v. ALLEN, 3 W. R. 294. 


Annotations :—As to (1) Consd. Waller v. Barrett (1857), 24 
Beav. 413; Dodson v. Sammell (1861), 1 Drew. & Sm. 
675; Re King, Mellor v. South Australian Land Mortgage 
& Agency Co., [1907] 1 Ch. 72. Refd. Debney v. Eckett 

) 4 Jur. N.S. 805 ; Re Lawley, Jackson v. Leighton, 

11911] 2 Ch. 530. 


6377. ]—(1) An exor. fairly 
stating the facts, & paying over the assets under 
the direction of the ct., in an administration suit, 
is fully indemnified against all existing or con- 
tingent demands on the estate. 


(2) Exors. held, under the circumstances, entitled 
to no further indemnity against the leasehold 
covenants of testator than the recognisance of the 
parties beneficially entitled to his estate.—W ALLER 
v. BARRETT (1857), 24 Beav. 413; 27 L. J. Ch. 
214; 30 L. T. O. S. 2163 4 Jur. N.S. 128; 53 
KR. 417. 

Annotations :—As to (1) Consd. Dodson v. Sammell (1861). 

1 Drew. & Sm. 575; Williams v. Headland (1864), 4 G 

505; Re King, Mellor v. South Australian Land Mor 


& Agency Co., [1907] 1 Ch. 73. Refd. He Lawley, Jackson 
v. Leighton, [1911] 2 Ch. 530. 


6378. -|—Exors. held entitled 
to no indemnity against liability in respect of 
shares in a banking co. specifically bequeathed, 
the order of the ct., in an administration suit, 























shares in a co. on which there existed 
&@ contingent liability, to bis daughter. 
Upon the execution by the legatece of 
an indemnity to the exor. & the con- 
seut of the co. to such transfer, tho 


exor, was ordered to transfer the shares 
& the remainder of the residuary 
estate to the legatee.— CHISHOLM +t. 
GILCHRIST (1902), 2S. R. N.S. W. 843 
19 N, 8, Ww. W. N. 140,.-—AUS. 
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being of itself a perfect indemnity to them.— 
ADDAMS v. FERICK (1859), 26 Beay. 881; 28 
L. J. Ch. 5943; 53 FB. R. 946, 

Asoelatuon :—Mentd. Day rv. Day (1860), 1 Drew. & Sin. 














6379. —— ——.|—SMITH v. Smitu, No. 
6375, ante. 
6380. -J—(1) In an adminis- 


tration suit, instituted before Law of Property 
Amendment Act, 1859 (c. 35), a fund was set apart 
as an indemnity to the exors. iu respect of any 
possible breaches of covenant by their testator 
in regard to his leasehold property. After the 
passing of the Act the party entitled to the 
residuary estate petitioned for payment out of 
ct. of the indemnity fund under the Act. The ct. 
being of opinion that the Act was not retrospective, 
that petition was dismissed. It being subse- 
quently held that the Act was retrospective, a 
petition of re-hearing was presented with the same 
object as the original petition :—Held: the decree 
of the ct. in an administration suit, where an exor. 
acted bond fide, was a complete indemnity to him, 
& it was not necessary to set apart an indemnity 
fund, & an order would be made according to the 
prayer. 

(2) Law of Property Amendment Act, 1859 
(c. 35), s. 27, is retrospective in its operation.— 
Dopson v. SAMMELL (1861), 1 Drew. & Sm. 575; 
30 L. J. Ch. 799; 25 J. P. 629; 8 Jur. N.S. 584 ; 
AW. R. 8873 62 IK. R. 498; previous proceedings 
(1860), 29 L. J. Ch. 3385. 


Annotations :—As to (1) Consd. Re Nixon, Gray v. Bell, 
(1904) 1 Ch. 638; Re King, Mellor v. South Austialian 
Land Mortgage & Agency Co., {1907] 1 Ch. 73. Refd. 
Re Lawley, Jackson tw. Leighton, {1911) 2 Ch. 530. As to 
(2) Refd. Bennett vr. Lytton, He Sanford’s Trust (1860), 
2 John. & H. 155: Smith v. Smith (1861), 4 L. T. 44. 
Generally, Mentd. Hardy tv. Fothergill (1888), 13 App. Cas. 

ol. 





6381. .|— Where in an adminis- 
tration suit exors. claimed to be allowed to retain 
part of the residuary estate as an indemnity 
against any personal liability that might arise in 
respect of mining shares, part of testator’s estate 
at the time of his death, but since sold, though not 
registered in the name of the purchaser :—Held : 
the exors. were sufficiently indemnified by the 
order of the ct., & it was only necessary that the 
residuary legatee should undertake to be answer- 
able for any claim that might arise.—WILLIAMS 
v. ITEADLAND (1864), 4 Giff. 505; 3 New Rep. 
412; 341. J. Ch. 20; 9 L. T. 824; 10 Jur. N.S. 
384; 12 W. R. 367; 66 E. R. 806. 
annciahon :—Apld. Ross v. Tatham (1869), 38 L. J. Ch. 





6382. -——-_ —_—- ———.]—On a petition by resi- 
duary legatees for payment out of ct. of their 
legacy, the exors. applied to have part of the funds 
set apart to indemnify them against a breach of 
covenant committed by testator as lessec. No 
action had been taken by the lessor on the breach, 
nor had he made any claim under a decree made in 
a suit for the administration of testator’s estate :— 
Held: under the circumstances the lessor had lost 
all remedy against the ecxors., who therefore 
required no indemnification against the breach of 
covenant.—Ross v. TATHAM (1869), 38 L. J. Ch. 
577; 21L. T. 351; 17 W. R. 960. 


_— - -] — MACKENZIE 
v. BLOMFIELD (1904), 5S. 1 NS. W. 
209.—AUS. 








tT. In reapect of ad- 
vances made to erecutors — To meet 
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Sect. 7.—Indemnvity: Sub-sect. 2, A. & B.; sub- 
sect. 3.] 


6383. ——- ——— Whether retention of assets 
allowed.|—-WILLIAMS v. I[EADLAND, No. 6381, ante. 


6384. ——- —_- --_- Privity of estate between 
executors & lessors.|—On making an order for 
the distribution of the estate of a testator amongst 
his regiduary legatces the ct. will not set aside any 
part of his assets to indemnify his exors. against 
possible liabilities which may arise in respect of 
leases formerly held by him, unless there is privity 
of estate between the exors. & the lessors.— 
Re Nixon, Gray v. Bes, [1904] 1 Ch. 638; 73 
L. J. Ch. 446; 48 Sol. Jo. 398. 

Annotation :—Consd. Re King, Mellor r. South Australian 

Land Mortgage & Agency C'o., [1907] L Ch. 72. 

6385. .}—The exors. of a tes- 
tator whose cstate comprised shares of £10 each 
in a limited co., of which only £4 had been called 
up, took out a summons for a declaration that. they 
were entitled to distribute the estate among the 
residuary legatees notwithstanding the possible 
future liability on the shares. The beneficiaries & 
the co. were made defts. :—Held: it was not the 
practice of the ct. to retain funds in ct. for the 
protection of a contingent future creditor, & it 
was unnecessary to do so for the protection of the 
exors., for they were sufficiently protected by the 
order of the ct. in the administration of an estate. 
—Re Kina, MELLOR v. SOUTH AUSTRATIAN LAND 
MoRTGAGE & AGENCY Co., [1907] 1 Ch. 72; 76 
L. J. Ch. 44; 95 L. T. 724; 51 Sol. Jo. 48. 


Annotation :—Mentd. Re Blow, St. Bartholomew’s Hospital 
v. Cambden, [1914] 1 Ch. 233. 


6386. Payment out of court of indemnity fund— 
When ordered.|—-Where there was an indemnity 
fund in ct. for the protection of exors. against the 
rents & covenants of certain leases which had 
formed part of their testator’s estate. ‘The ct., 
on being satisfied that the risk was very small & 
that no claim had been made for twenty-one 
years, ordered the whole fund to be paid out, 
notwithstanding that some of the leases had about 
fifty years to run.—Crooxk v. TENDry, TWENDRY 
v. CROOK, JAYNE v. CROOK (1878), 26 W. R. 325. 











B. On Sale of Leaseholds. 


6387. Before Law of Property Amendment Act, 
1859 (c. 35), s. 27—-Right of representative to be 
indemnified.]|—Leaschold estates of a testator were 
sold under a decree for carrying the trusts of the 
will into execution. The exor. & trustee of the 
will had never been in possession of the estates :— 
Held: nevertheless, he was entitled to be in- 
demnified in respect of the rents & covenants.— 
COCHRANE v. ROBINSON (1840), 11 Sim. 378; 10 
L. J. Ch. 109; 5 Jur.4; 59 E.R. 919. 


eamoiahon :—Refd. Hickling v. Boyor (1851), 3 Mac. & G. 


6388. -]—Testator held long lease- 
holds, some as original lessee & others as assignee. 
They were sold in the suit :—Held: the exors. 
were entitled to be indemnified against the 
eventual breaches of the covenants, either by a 
retainer in ct. of a part of the assets, or by a 
security of the legatees to refund.—Doprson v. 








yments due on mortgage.}—A person 
1a] advanced sums to the exors. forthe 


purpose of meeting periodical payments 


in respect of a building society mtge. 
on the estate :—Jleld : th 
entitled to be indemnified out of the 


ADMINISTRATORS. 


CARPENTER (1850), 12 Beav. 870; 50 E. R. 
1103. 


Annotation :—Refd. King v. Malcott (1852), 16 Jur. 237. 


6389. -]—Exors. of the assignee of 
leaseholds held, after an assignment by them, 
entitled to have a fund set apart for their 
indemnity ; but refused as to valuable leaseholds 
at small rents, of which testator was original 
lessce.— BREWER 0. Pocock (1857), 23 Beav. 310 ; 
53 H.R. 122. 

6390. ——.|—GARRATT v, 
No. 6374, ante. 


6391. Since Law of Property Amendment Act, 
1859 (c. 35), s. 27—-Whether Act retrospective. |— 
DODSON v. SAMMELL, No. 6380, ante. 


6392. .|—On the sale of a leasehold 
before the passing of law of Property Amendment 
Act, 1859 (c. 35), the purchaser covenanted to 
indemnify the vendor against the covenants of the 
lease. He bequeathed the leasehold to his widow 
& appointed her his extrix.:—Held: the Act 
applied, & the cxors. of the widow were at liberty 
to distribute her estate without setting apart 
any fund to provide against the liability under 
the covenants.—Re GREEN (1860), 2 De G. FEF. & J. 
121; 45 EK. R. 568. 











LANCEFIELD, 














6393. -|—SMITH v. SMITH, No. 6375, 
ante. 
6394. .|—A fund set apart in 1857 








to answer liabilities of an intestate’s estate in 
respect of leasehold covenants was distributed 
in 1865 amongst the next of kin, it appearing that 
all the leases had cither been sold or surrendered, 
& above statute having passed in the meantime. 
fen aor v. REILLY (1865), 34 Beav. 406; 55 


6395. ——— Payment out of court of indemnity 
fund—Ground landlord—Necessity for consent of.| 
——Whcere an indemnity fund is set apart by the 
ct. in respect of leasehold property belonging to 
testator, it is done for the security of the ground 
landlord, & not for the protection of the exors. ; 
& the parties beneficially interested are not 
entitled to have it) paid out under above Act, 
without the consent of the ground landlord.— 
BUNTING v. MARRIOTT (1861), 7 Jur. N.S. 565; 9 
W.R. 264. 

Annotation :—N.F. Sawdon v. Marriott (1873), 28 L, T. 


6396. Necessity for service of 
petition on.]—Where a petition is presented for 
payment out of ct. of a fund set apart to indemnify 
exors., on the sale of their testator’s leaseholds, 
it is not necessary to serve the ground landlord.— 
ee coe MARRIOTT (1873), 28 L. T. 867; 21 


6397. —-— Who is a ‘‘ purchaser ’’—Assignee 
paid for taking over lease.|—An assignment by an 
exor. of his testator’s leasehold property to an 
assignee who is paid money for taking over the 
lease & indemnifying the exor. is not an assign- 
ment to a ‘‘ purchaser ’”’ within above Act, 


The word ‘‘ purchaser”’ in this sect. means a 
person who buys the lease & pays a price in money 
for it.—Ite LAWLEY, JACKSON v. LEIGHTON, [1911] 
2 Ch. 530; 81 L. J. Ch. 97; 105 L. T. 571; 56 
Sol. Jo. 13. 











estate in respect of such advances.— 
neon A HORNR (1889), 7 N. Z. L, R. 


@ exors. were 
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SUB-SECT. 3.—REPRESENTATIVE CARRYING ON 
TESTATOR’S BUSINESS, 


6398. Representative acting under will.|—The 
exor. or trustce directed to carry on the business 
having the right to resort for his indemnity to the 
assets directed to be employed in carrying it on, 
the creditors of the trade are entitled to the benefit 
of that right, & thus become creditors of the fund 
to which the exor. or trustee has a right to resort 
(TURNER, L.J.)—Re Beater, Ex p. EDMONDS 
(1862), 4 De G. F. & J. 488; 45 E.R. 12733 sub 
nom. Re BEATER, DENNANT & Rwuss, Ea p. 
Coster’s Exrcutors, 31 L. J. Bey. 15; 8 Jur. 
N. S. 6293; sub nom. Re Costrmr, Bea'rER & Co., 
Ex p. COSTER’S EXEcuTORS, 6 L. T. 199 ; 10 W. ht. 
372, L. JJ. 


Annotations :-—Consd. Ie Johnson, Shearman v. Robinson 
(1880), 15 Ch. D. 548. Refd. Re Dixon, Ex p. Gordon 
(1874), 10 Ch. AM. 161, n.; Strickland v. Symons (1883), 
22 Ch. D. 666. entd. Ite Lovell, Ez p. Lovell (1865), 13 


L. T. 451. 

6399. Testator’s estate insolvent.|—An 
exor. who in winding up testator’s affairs, & acting 
in pursuance of the will, & according to testator’s 
course of business, gave a promissory note for a 
trade debt of testator’s :—Held : not entitled to be 
indemnified in full in respect of the promissory 
note out of testator’s estate, which was insufficient 
1o pay his debts.—Lircas v. WILLIAMS (No. 2) 
(1862), 4 De G. F. & J. 489; 10 W. R. 677; 45 
K. R. 1254, L. JJ. 


Annotation batt. Re Gorton, Dowse v. Gorton (1859), 60 





6400. ——- ——— Manager’s salary—Executors 
empowered by will to employ co-executor as 
salaried manager.|—-A testator appointed three 
persons as exors. & trustees of his will & gave to 
them his business & the premises where it was 
carried on upon trust to carry on the same for 
such period as they might think fit; & he gave 
power to the trustees to employ one or more of 
them at a salary to manage the business. One of 
the exors. & trustees having been appointed by the 
others of them to manage the business at a salary 
which was duly paid to him, they claimed to be 
entitled, in an action brought for the administra- 
tion of the estate, to be allowed that remuncration. 
It was anticipated that the estate would prove to 
be insolvent :—Held: the allowance claimed 
could not be made to the exors. & trustecs as 
against creditors of the estate.—Ie SALMEN, 
SALMEN v. BERNSTEIN (1912), 107 L. T. 1083 56 
Sol. Jo. 6382, C. A. 





6401. |\—Re JOHNSON, SHEARMAN 2. 
Rosinson, No. 6022, ante. 
6402. ——— Effect of default—In payment of 


money—In rendering accounts.|—Re Kipp, Kipp 
v. Kipp, No. 6024, ante. 


6403. Of co-executor.|——Re Frits, 
NEWTON v. ROLFE, No. 6025, ante. 


6404. Without assent of certain creditors— 
Priority of non-assenting creditors.|—Re East, 











PART V. SECT. 7, SUB-SECT. 3. 


unsecured credi 
6405 i. Representative acting with as- 


ut O ropert 
priority to testator’s creditors.}—AS ao efore 
meral rule the indemnity will onl 
@ ordered us against unsecured credi- 
tors, exvept where the assent of the 
secured creditors is given to the con- 
tinuation of the business, & where 


~ “1 consent is given there will be no 


distinction made between secured & 
tors, except, however, 
, , { hag- that the exors. must look first to the 
sent of creditora—lRight to indemnity in p on which there is no security 
hey can lovuk to the property 

covered by the security.—WRIGHT tv. 

Bratry (1909), 2 Altu. L. R. 89.—CAN. 


6405 ii. ——_—- ——-.] — Where con- 
siderable liabilities were incurred by the 


exora, in carrying on the business, & 
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LONDON County & WESTMINSTER BANKING Co., 
Lrp. v. Kast, No. 6016, ante. 


With assent of creditors.|—See Nos. 6405-— 
6409, post. 


6405. Representative acting with assent of 
creditors—Right to indemnity in priority to 
testator’s creditors—-Whether indemnity limited.]— 
A testator’s business was carried on for about 
three years by his exors. after his death in accord- 
ance with the provisions of the will & with the 
assent of testator’s creditors, in the interest of the 
creditors as well as of the beneficiaries, & was 
properly carried on:—Held: the exors. were 
entitled, in priority to claims by testator’s creditors, 
to be indemnified out of testator’s estate against 
the liabilities which they had properly incurred, 
& the indemnity was not limited to that portion 
of the assets which had come intuv existence or 
changed its form since testator’s death.—DOWsE 
v. GORTON, [1891] A. C. 190; 60 LL. J. Ch. 745; 
64 1. T. 809; 40 W. R.17, H. lL. 3 varying 8. C. 
sub nom. Re GorRTON, DowsE v. GORTON (1889), 
40 Ch. D. 536, C. A, 

Annotations oy bud. Re Owen, Frisby, Dyke v. Owen (1892), 
66 lL. T. 7183 Ite Brooke, Brooke v. Brooke, {1894} 2 Ch. 
600.  Distd. Re Millard, Ev p. Yates (1895), 72 L. T. 823. 
Consd. He Frith, Newton v. lolfe, [1902] 1 Ch, 342; 
Re Kast, London County & Westminster Banking Co. 
v. East (1914), 111 L. T. 101._ Distd. Re Oxley, Hornby 
v. Oxley, [1914] 1 Ch. 604. Refd. Ie Bach, Walker v. 
Bach, Licyd'’s Bank v. Bach, [1892] W. N. 108; Je Kidd, 
Kidd v. Kidd (1894), 42 W. ht. 5713; Ite Raybould, Ray- 
bould v- Turner, (1900] 1 Ch. 199; Jennings v. Mather, 
{1901} 1 K. B. 108 Ke Salmen, Salinen v. Bernstein (1912), 

e 


107 L. T.1 08 ntd. He Blundel], Blundell v. Blundell 


es 59 L. J. Ch. 269; Nutter v. Holland (1894), 71 


. TT. 508; Re Newland, Bush v. Summers, [1904] W. N 
181; Watling v. Lewis, [1911] 1 Ch. 414; Re Reynolds, 
itz p. White, [1915] 2 K. B. 186. 


6406. --_—- —-— No authority in will to carry on 
business—Appointment of receiver & manager in 
administration suit.|—The principle of Dowse v. 
Gorton, No. 6405, ante, that an exor. carrying on a 
testator’s business with the assent, either express 
or implied, of testator’s creditor’s is entitled, in 
priority to testator’s creditors to be indemnified 
out of the estate against the liabilities properly 
incurred by him in carrying on the business, is 
applicable where a receiver & manager has been 
appointed in an administration action to carry 
on the business in succession to the exor., & 
whether the will does or does not contain a power 
to carry on the business.—Re BROOKE, BROOKE v. 
Brook#, [1894] 2 Ch. 600; 64 L. J. Ch. 215 71 
L. T. 398; 8 R. 444. 


Annotations :—Dbtd. Re Oxley, Hornby v. Oxley, [1914] 
Ch. 604. ects West London Syndicate v. 1. 2. Comrs., 
uv . 


1 

[1898] 2 Q. B. 50 

6407. ——. ——~ Business carried on for 
representative’s own benefit.|—The sole extrix. of 
a testator, who was also his sole legatee, carried 
on his business for about six months after testator’s 
death. No authority to carry on the business 
was contained in the will, but the creditors of 
testator assented to its being carricd on by the 
extrix. An order was afterwards made by the 





the assets were {nsufficient to pay both 
the creditors of testator & the creditors 
of exors :—Held: testator’s creditors 
must be taken to have assented to the 
carrying on of the business, & the 
exors. were entitled, in priority to 
testator’s creditors, to be indemnified 
out of the assets in hand against the 
liabilities incurred by them in carrying 
on the business.—RHe Hopurs, HODGES 
v, Hopaxs, (1899) 1 I. R. 480.—IR. 
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7.—Indemnity: Sub-sect. 3. Sects. 8 & 9.] 


ct. that deceased’s estate should be administered 
in bkpcy. The extrix. was held to have carried 
on the business for the purpose of properly 
realising the estate, & was entitled to an indemnity 
for debts incurred by her in carrying on the busi- 
ness, & her creditors, in respect of such debts, 
should have been paid in priority to creditors of 
deceased :—Held: the extrix. was not entitled 
to an indemnity, on the ground that the business 
was carried on by her, not for the purpose of 
Winding up the estate, but for her own miain- 
tenance & benefit, & there was no evidence of 
such a consent by the creditors of testator as 
would make her their agent in carrying on the 
business.— Re MILLARD, Hx p. YATES (1895), 72 
L. T. 823. 

Annotation :—Consd. Re Oxley, Hornby v. Oxley, [1914] 1 

Ch. 604 


6408. -—— Right to indemnity in priority to 
trade debts.|—A testator by his will directed his 
exors. to carry on his business; this they did, & 
incurred certain debts. <A creditor of testator 
then commenced an administration action, & 
obtained judgment. The assets were insufficient 
to pay both the costs & expenses of the exors. & 
the debts incurred by them in carrying on the 
business. The minutes were referred to the judge 
to be spoken to, by order of the district registrar :— 
Held: the exors. having continued the business 
lawfully with the consent of the creditors, the 
general rule applied, & the exors. were entitled to 
be paid out of the assets their costs & expenscs 
in priority to the debts incurred by them in carry- 
ing on the business.—Z?e OwrNn, FRISBY, DYKE & 
Co. v. OWEN (1892), 66 L. T. 718; 36 Sol. Jo. 
504, 

6409. What amounts to assent.)—-Testator, 
a boilermaker, who died in 1908, by his will 
appointed his widow & his son his exors. & devised 
& bequeathed all his real & personal estate to his 
widow absolutely. The will contained no power 
to the exors. to carry on the business. The widow 
& son continued to carry on the business as exors. 
until the beginning of Nov. 1912. The widow 
received certain weekly sums & the son was paid 
an ordinary salary as manager. All testator’s 
creditors with the exception of three had been 
paid. In Nov. 1912, two of the three unpaid 
creditors obtained the ordinary creditors’ decree 
for administration. Both pltfs. were aware that 





6408 i. Right to indemnity in 
priority to trade debts.)}— Each of several 





in his will, through the agency of his 
widow, & subsequently b 
appointed by the ct. 


Executors AND ADMINISTRATORS. 


the business was being carried on, but took no 
steps to interfere with it. In Dec. 1913, an 
application was made by subsequent creditors 
for a declaration that the exors. were entitled to 
an indemnity out of the assets for debts incurred 
in carrying on the business in priority to the 
original creditors of testator, & that appcts. & 
all other new creditors might have the benefit of 
such indemnity. On appeal :—ZJ/eld: (1) as the 
exors. had carried on the business for the benefit 
of the widow & not under an agreement with 
testator’s creditors, appcts. were not entitled to 
an indemnity out of testator’s estate in priority to 
the persons to whom testator was indebted at his 
death; (2) merely standing by with knowledge 
that the business was being carried on & abstaining 
from interference with it were not of themselves 
sufficient to constitute the original creditors of 
testator persons entitled to the subsequent asscts 
& therefore bound to give effect to the indemnity. 
—Re OxLEY, HORNBY (JOHN) & SONS v, OXLEY, 
[1914] 1 Ch. 604; 83 L. J. Ch. 442; 110 J. T. 
626; 30 T. L. R. 327; 58 Sol. Jo. 319, C. A. 


6410. Representative not acting under will or 
with consent of creditors.|—Re KVANS, EVANS 1. 
EVANs, No. G002, ante. 

6411. | —Re Oxtry, Hornsy (JOUN) & 
Sons v. OXLEY, No. 6109, ante. 





Sect. 8.—MISCELLANEOUS POWERS. 


To administer convict’s property.] -—Sec CRIMINAL 
LAW, Vol. XLV., pp. 495, 496, Nos. 5159-51461. 


6412. To bring action—Assumpsit—For copy- 
hold fine.)—Assumpsit lies by an exor, for @ copy- 
hold fine set by testator.—SHUTTLEWORTII v. 
GARNET (1688), 3 Lev. 261; Comb. 151; 3 Mod. 
Rep. 239; 1 Show. 35; Carth. 90; 83 Ic. R. 680. 
Annotations :—Refd. Fraser v. Mason (1883), 11 Q. B. D. 574. 

Mentd. A.-G. v. Perry (1731), 2 Com. 481. 

6413. Debt—-For relief against heir.]|—The 
exor. of a lord of a manor may bring an action of 
debt, for a relief against the exor. of the heir.— 
St. JouN (LORD) v. BRANDRING (1602), Cro. Kliz. 
883; 78 BE. R. 1107. 


6414. To enforce contract.|—Burb’s CASE 
(1678), Freem Ch. 38; 22 FB. R. 1044. 








extent of their Josses.—FENTon 1, 
HORNE (1889), 7 N. Z Le RR. 627.— 


@ receiver 
Debts were in- 


exors. carrying on the business of 
testator has a right of indemnity 
against the assets, including a lien over 
those assets, for liabilities properly 
incurred.—SAVAGE v. UNION BANK OF 
AUBTRALIA, LTD., WHITELAW tv. UNION 
BANK OF AUSTRALIA, LTD. (1906), 3 
C. L. R. 1170.—AUS. 


s. By order of court — Manager 
acting in lieu of erecutor—Right to be 
indemnified aes po rear ep A 
manager appoin e ct. to carry 
on the aaliness of testator in the place 
of the exor., who had an implied power 
to elt A it on, no particular assets 
being devoted by the will for that 
p ose, is entitled to be indemnified 

y he feners assets against liabilities 
incurred by him in carrying on the 
business.—- O’NEILL v. M‘GRoORTY, 
(1915] 1 I. Rn. 1.—IR. 





t. Receiver acting itn lieu of 
executor—Right to indemnity in ority 
to executor.}--The business of tator 


was carried on, pursuant to a direction 


curred by the exors. & by the receiver 
in the carrying on of the business, & 
the assets realised were deficient :— 
Held: the receiver was entitled to 
indemnity in priority to the exors.— 

HEALY, HEALY v. OLIVER, [1918] 
l I. hR. 366.—IR. 





a. No indemnity for losses 
peer to order.J—The trade of testator 

ad been carried on by his exors, 
without any authority under his will. 
An order of the ct. had confirmed their 
action as from the time of his death, & 
had indemnified them, as from the 
commencement of a suit to administer 
the estate, until the property should 
be sold. Prior to this, the exors. had 
borrowed money & contracted trade 
debts withont the knowledge of the 
court when the order was obtained :-—— 
Held: notwithstanding the order con- 
firming the carrying on of the business, 
the exors. were not entitled to be 
indemnified out of the estate to the 


b. General rule — Executor autho- 
rised to carry on testator’s business. |— 
An exor., who has been authorised to 
carry on testator’s business both by 
the will, & by the ct., & who has pro- 
perl incurred liabilities to trade 
creditors, {is entitled to an indemnity 
in respect of such Mabilities.-—MOORK 
vw. M‘GLYNN, [1904] 1 I. Rt. 334.—IR. 


PART V. SECT. 8. 


c. To buy in & resist payment— 
Attempted sale of pronerty by executora 
of life tenant.)—A devise of the use of a 
dwelling house with land attached, 
together with furniture & other effects 
therein, to occupy during the natural 
life of the devisee, does not enable the 
devisee to dispose by will of the per- 
sonal property ; & the exor. of testator, 
giving notice to the exors. of the de- 
visee at a sale of such property may 
purchase & resist payment.,——DICKHON 


Part V.—Powsrs AND RicHts oF REPRESENTATIVE. 


6415. Ejectment.|—lf an 
granted out of land, with power to the grantee 
* his assigns, in case the annuity be in arrear, to 
enter & retain possession of the land until payment, 
& the grantee enter for non-payment, of the 
annuity, & die in possession of the land, the 
arrears being still unpaid :—Semble: the exor. 
of the grantee takes such an interest in the land 
as will entitle him to maintain an ejectment.— 
Dor d. SUGDEN v. WEAVER (1848), 2 Car. & Kir. 
754, N. P. 

Practice & procedure.|—Sec Part VIL., 








post. 

To distrain for rent.] —See DIsTRESss, 
XVILL, pp. 285, 286, Nos. 191-210. 

To employ agents & solicitor.|——See Part VI., 
Sect. 6, sub-sect. 5, C. & D., post. 


6416. To grant easement.|—Where, under a 
special Act persons empowered by the Lands 
Clauses Acts to sell & convey or release lands were 
empowered if they thought fit to grant easements : 
—RHeld : an extrix. who had no estate or interest 
in land, but only a power to sell it, was not em- 
powered to grant an casement over it.—le 
BARROW-IN-FURNESS CORPN. & KAWLINSON’S 
ConTRACT, [1903] 1 Ch. 339; 72 L. J. Ch. 233 ; 87 
L. 'T. 724; 51 W. BR. 248. 


6417. To let cattle remain on land—Representa- 
tive of lessee for life.)—The exors. of a lessee for 
life have an implied licence to let the cattle remain 
on the land for a convenient time.—STODDEN v. 
Harvey (1608), Cro. Jac. 204; 79 E. R. 178. 
Annotations :—Mentd. Bell v. Wardell (1740), Willes, 202 ; 

Davies v. Ingram (1867), 17 L. T. 33. 

6418. To make agreement——For benefit of estate 
——Agreement not to oppose re-election of director.| 
—Defts. were the registered holders, as exors., 
of shares in a limited co. They were also, in their 
individual capacity, sharcholders in, & directors of, 
the co. They entered into an agreement by which 
they bound themselves alike in their representa- 
tive & individual capacities to vote always for the 
re-election of a particular director. 'The considera- 
tion of the agreement was a certain benefit to their 
testator’s estate: —Held: the agreement was 
intra vires defts. in their individual capacity, not- 
withstanding the fact that they were directors of 
the co. & the agreement was titra vires defts. in 
their representative capacity.—GREKENWELL  t. 
PortTgER, [1902] L Ch. 5380; T1 L. J. Ch. 24835 86 
L. T. 220; 9 Mans. 85. 





Vol. 





Sect. 9.—OF CO-REPRESENTATIVES. 


6419. General rule—Each executor has whole 
office in him.|—-CowPver v. CowPER (IARL) (1732), 
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annuity be | 2 P. Wms. 720; 24 E.R. 930; on appeal (1736), 


2 P. Wms. 755, H. L. 


Annotations :—Mentd. Bagshaw v. eyencer (1743), 2 Atk. 
570: Burgess v. Wheate (1759) Edon, 177; Farr v. 
Newman (1792), 4 Term Kep. 621 : Oraufurd v. Hunter 
(1798), 8 Torm Rep. 13; Re Reay (1847), 8 L. T. O. 8. 
476; Haywood v. Cope eat 25 Beay. 140; Buchanan 
v. Harrison (1861), 1 John. & H. 662; Dean v. Brown, 
{1909] 2 K. B. 573. 


6420. ——— Considered as distinct person.|— 
A debtor to a bkpt. estate, paying the debt to one 
assignee, is not a discharge ; he should have taken 
a receipt likewise from the co-assignee. Otherwise 
as to an exor., because they have each a power over 
testator’s whole estate, & considered as distinct 
persons.—CAN v. READ (1749), 3 Atk. 695; 26 


KK. R, 1199, Ll. Cc, , 
Annatation:— Bead, Jones v. Sinith (1849), 18 L. J. Ex. 





6421. ——- ——_.]—-Jacoms v. Harwoop, No. 
6030, ante. 
6422. Power of executor to act alone.|— 





If one of two exors. deliver a bond due to testator 
to a stranger, in satisfaction of his own debt & 
dies, an action of detinue will not lie by the sur- 
viving exor. to recover it back.--KELSACK v. 
NICHOLSON (1596), Cro. Eliz. 406; 78 E. It. 746. 


6423. Although others dissent.|— 
Two exors., one dissents, the act of the other good. 
—BACON v. BELL (1597), Toth. 87; 21 KE. R. 131. 


6424. .J|—Pltf. & W. H. administrators 
to J. li. empower defts. by letters of attorney to 
get in intestate’s effects. W.H. afterwards settled 
the account with them, receives the balance, gives 
a general release, & then dies. Pltf., as surviving 
administrator, prays the stated accounts & releases 
may be set aside, as being scttled without his 
privity. Onc administrator cannot release a debt 
so as to bind his fellow, otherwise as to an exor., 
for cach entirely represents testator; but the 
release of one administrator may bar both, if 
releasee is accountable to them in their own 
right, & not as administrators. The releases here 
being unfairly obtained, though effectual in law, 
were set aside in equity.—Hupson v, HuDsON 
(1737). 1 Atk. 460; West temp. Hard. 155; 26 
EB. RR. 292, L. C. 

Annotation :-—Consd. Jacomb v. Harwood (1751), 2 Ves, 

Son. 265. 

6425. ——- —.]—One exor. can do any act; 
not one trustee.—He p. RigBy (1815), 19 Ves. 
463; 34.18. R. 588, L. C, 


6426. Power of executor to bind—Co- 
executors personally.|—-In whatever degree the 
act of one exor. may bind the estate of testator, 
he has no authority to bind personally his co- 
exor. (SIR JOHN CRross).—Re ROBINSON & FAR- 
RAND, Ex p. HOLDSWORTH (1841), 1 Mont. D. & 
De G. 475, Ct. of R. 




















vr. Srreur (18f4), 1 U. GC. LR. 180.— 
OAN. 


d. To retain money to meet claime.] 
—The exors. rotained in their hands 
a sum to meet claims against the 
estate, & were not called upon to pay 
it into ect.:—Held: the amount 
retained was not unreasonable, & the 
exors. were not chargeable with interest 
in respect of it.—THOMPSON v. FaAlR- 
BAIRN (1886), 11 P. H. 333.—CAN. 


e. Z'o apply assets—For maintenance 
of property during life tenancy.}—Tes- 
tatrix gave certain land to her exors. 


J.-—VOL. XXIV. 


upon trust, together with all furniture 
& personal property thereon, to the use 
of her husband for life & on death 
to be sold :—Held: the exors. could 
notapply any moneys from the general 
estate for the up-keep of the property. 
—Ke CKePERLEY’S ESTATE, [1919} 2 
Ww. W. hR. 495.—-CAN. 


f. For benefit of tnfant heir.j— 
An exor. is not justified in paying 
interest & profits from a business to the 
widow, or to an assignec of the widow, 
until he is satisfied that an infant heir 
in being properly maintained by the 
mother.—TOPLISS v. ALLEN (1906), 26 





N. 4. L. lt. 17.—N.Z. 


PART V. SECT. 9. 


g. General rule—Power of crecutor 
to act alone—Where others have refused 
service.J—Where by a will more than 
one person are appointed exors., & all 
of them jointly are empowered tu 
alicnate any property for payment of 
debts & to borrow money for the 
improvement & preservation of the 
estate, Probate & Administration Act 
(V of 1881), 8s. 92, by reason of such 
direction in the will, does not dis- 
qualify one of several exors., who alone 
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Sect. 9.—Of co-representatives. Sect. 10.] 


6427, Estate—Parties interested not 
precluded from relying on legal title.|—-There is no 
authority for the proposition that the acts of one 
of several exors. can bind the estate so as to pre- 
clude other persons interested in that estate from 
relying on their legal title—Re INGHAM, JONES 
v. INGHAM, [1893] 1 Ch. 352; 62 L. J. Ch. 100; 
ae re 152; 41 W. R. 285; 37 Sol. Jo. 80; 3 


To get in estate.|—Sce No. 3979, ante. 


6428. To give receipt.]—Testator gave the re- 
sidue of his estate to his two exors. upon certain 
trusts. Part of his estate consisted of a bond 
given by the trustees of a minor who came of age 
within a year after the death of testator, & the 
exors. then accepted his bond to them jointly, in 
the place of the bond given by the trustees. Ten 
years afterwards a part of the money was paid 
by the obligor to one of the obligees, who em- 
bezzled the money so paid, & gave a receipt 
purporting to be signed by both the obligees, but 
in fact signed by one only, the signature of the 
other being a forgery. In a suit by the other 
exor. & cestuis que trust under the will against 
the obligor :—-Held: though the obligor intentled 
to have the receipt of both obligees, the receipt 
of one was sufficient to discharge the obligor as 
the obligees were cxors.--CHARLTON tv. IDDURHAM 
(EARL) (1869), 4 Ch. App. 433; 38 L. J. Ch. 183; 
20 L. T. 467; 17 W. R. 995, L. C, 

Annotations :—Consd. Lee vr. Sankey (1873), L. R. 15 Eq. 

204. Mentd. Macbryde r. Hykyn (1871), 21 L. T. 461. 


To alienate — Personalty.]——Sce Sect. 2, sub- 
sect. 2, A., ante. 
Right to purchase.!~—See Sect. 2, sub- 
sect. 2, B. (a) ii., ante. 
Real estate.}—Sce Sect. 2, sub-sect. 3, <A., 








ante. 


Right to purchase.!—-Sce Sect. 2, 
sub-sect. 3, B. (a) ii., ante. 


To compromise—Claims.]— See Sect. 3, ante. 


errr Of co-executors.]|—Sce Sect. 4, sub- 
sect. 2, ante. 


Debts of co-executors.]——See Sect. 3, sub- 
sect. 2, ante. 


Indemnity— Assent by co-executor to specific 
bequest.]|—See No. 6373, ante. 


6429. To sue — Co-executor.; — CROCKER »v, 
HAMDEN (1578), Toth. 74; 21 EK. R. 127; sub 
nom. CROKER v. HAMBDEN, Ch. Cas. in Ch. 118. 


6430. ——— To enforce obligations.;— 


ian v. CAUSTON (1579), Cary, 79; 21 E.R. 


_ 6481. —-— ——.]—One exor. may sue another 
in this ct., though not at law.—ALLEN v. STORY 
(1585), Toth. 86; 21 KE. R. 131. 


6432, 











——.]—One exor. may sue another 


haz obtaincd probate to act. singly, the 
others hay ing refused to accept Garvie. 


with power to exors. to sell & invest 
the proceeds, & in the clanse appoint- 
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in this ct., though not at law.—OKELY v. BARNARD 
(1596), Toth. 86; 21 E. R. 131. 


6433. -.}—An exor. has a remedy 
against his co-exor.. & in the Ct. of Arches may, 
in the capacity of residuary lIegatee, maintain a 
suit for his share of the residue.—GLEN v. WEB- 
pl & WILSON (1754), 2 Lee, 31; 161 E. R. 

vo. 

6434. Husband of executrix—-For detinue 
H poe goods.|—ANON. (1553), Benl. 10; 73 


6435. Co-executor’s executor—For con- 
version of testator’s goods by co-executor.|-— 
WRay v. SAPcoTE (1579), Cary, 86; 21 EK. Rt. 46. 


6436. Third party—-For price of goods of 
testator—One executor acting as agent of others.|—- 
A., B. & C., exors. of D., sell goods of their testator 
to E., the price to be paid to C. to be by him dis- 
tributed among the creditors of 1). The three 
exors. may, without a special count, maintain in- 
debitutus assumpsil, or debt, against 1).—PEARSON 
v?. PEARSON (1833), 5 B. & Ad. 85); 2 Nev. & M. 
KX. B. 4713 31. J. K. B. 62. 


6437. -—--- ----— Acting as executor’s agent-—— 
Agent not appointed by all executors.] --Undcr a 
written authority from two of three exors., who 
alone had proved the will, C. received the amount 
or certain rents duc from the tenants of lands in 
which testator had a term of years, & gave a receipt 
for it in the name, & on account of the two :— 
Held: the three exors. could not jointly sue C. 
for the money, unless it were found by the jury, 
that the two contracted with him on account of 
themselves & the other exor., or gencrally on 
account of the estate, with a view to the inter- 
ference of the co.-exor. in case he should choose 
to take a part in the management of it.- - LIEATH 
v. CHILTON (1844), 12 M. & W. 682; 13 L. J. Ex. 
225; 2L. T. O.S. 424; 152 I. R. 1352. 
Annotations :—Refd. Abbott rv. Parfitt (1871), L. 1. 6 Q. 3B. 


346. Mentd. Muttyholl Seal v. Dent (1853), 5 Moo. Ind. 
App. 328. 


Practice & procedure in respect of actions 
by executors.|—Sce Part VII., post. 























StcT. 10.—SURVIVORSHIP OF POWERS. 
See Trustee Act, 1893 (c. 58), ss. 22, 50 3 Trustee 
Act, 1925 (c. 19), ss. 18, 68. 


6438. Power to exercise power in will—To sell 
land.|—BusHELL v. NEwBY & WAKEFIELD (1676), 
Cas. temp. Finch, 260; 23 E. R. 143. 


6439. Power to exercise power in settlement— 
To appoint new trustee.|—A power contained in a 
settlement of real estate on trust for sale enabled 
one of the parties, his exors., administrators & 
assigns, on a vacancy to appoint a new trustee. 
The party so empowered died, having by his will 





6438 ii. 
are given ¢xpress power to sell landa, 


—---.)--Where exors. 


—SATYA PRASHAD PaL CHUOWDHRY v., 
MOTILAL PaL CuHowpnry (1899), 
I. L. kh. 27 Calc. 683.—IND. 


PART V. SECT. 10. 


64381. Power lo exercise power in will 
—1'o sell land. }—'Testator devised land 


ing exors. added the words, to see the 
Will carried into effect: -Held: this 
was not a hare power, but a power 
coupled with an interest, vested im 
them in the character of exors., & the 
aie the nye could make a good 
; 0 the land.—die Fu 7 
P. It. 451.—CAN. eye 


whether coupled with an Interest or 
not, such power can be exercised by a 
surviving exor.—-Jte Kocn & WIDEMAN 
(1894), 25 O. R. 262.—CAN. 


h. In general.}—When one 
of two co-exors. dies, the survivi 
vxor. can exercise all the powers tha 





Part V.-—PowERs AND RIGHTS OF REPRESENTATIVE. 


named three exors., one of whom renounced pro- 
bate; & the vacancy in the trust having occurred : 
—Held: the two acting exors. had power to 
appoint the new trustee.—GRANVILLE (EARL) v. 
M‘Neiue (1849), 7 Hare, 156; 18 L. J. Ch. 164; 
13 Jur. 252; 68 E.R. 64. 


6440. Whether powers personal or attached to 
office of executor.|—Residuary devise & bequest 
for such of testator’s relations & kindred in such 
proportions, etc., as his exors. should think proper ; 
recommending & advising his said trustees & exors. 
to give the greatest share to such person & persons 
who in their opinion & judgment should appear 
to them to be his nearest relations & the most 
deserving ; declaring his intention not to control 
their discretion; but that everything relative 
to that disposition, who were his relations & the 
proportions, should be entirely in the discretion 
of the said trustees & exors., & the heirs, exors., 
& administrators, of the survivor of them. A 
trust & a power. The ground of the power being 
personal confidence, it is primd facie limited to 
the original trustees ; not without express words 
passing to others, to whom by legal transmission 
the same character may happen to belong; & 
cannot be executed by the devisees & exors., for 
that specific purpose only, of the surviving trustce. 
—CoLE v. WADE (1807), 16 Ves. 27; 33 EL R. 
$04, 

Annotations :—N.F. Re Smith, Eastick r. Smith, [1904] 1 
Ch. 139. Refd. Fordyce v. Bridges (1818), 2 Coop. temp. 
Cott. 324. Mentd. Piper». Piper (1834), 3 My. & K. 1593 
Re Perkins, Brown v. Perkins (1909), 101 L. T. 345. 
6441. Effect of renunciation of office.|— 

Legacy to A. but if the exors. after-named, shall 

think if more for his advantage to have it placed 

out, & to pay him the interest, for life, as they in 
their discretion shall think fit, empowering them 
accordingly ; & directing, that after his decease 
the said sum should be divided among his children, 

& for default of children, over. One of the exors. 

being dead, & the others having renounced :— 

Held: the legacy was absolute in the legatec, 

who had taken the benefit of an Insolvent Act. 


The bequest is, in the first instance, absolute 
& unqualified ; then the power is given to the 
exors.: but they have not exercised it: & they 
have renounced the only character, in which it 
was competent to them to exercise it (ARDEN, 
M.Q.).—KEATEs v. BURTON (1808), 14 Ves. 434 ; 
33 KE. R. 587. 


Annotation :-—Folld. &e Mainwaring, Crawford v. Forshaw, 
{1891) 2 Ch 261. 


6442. —— -|-—Testatrix bequeathed the 
residue of her property ‘‘ to such charitable pur- 








were vested in the exors. jointly, but 
no greater power.—Jte MCKAY, McKay 





_k. To executor of last sur- 
viving trustee—Where trustees pre- 
decease testator.}—The power of appoint- 
Ing new trustees given to the exor. of 
the last surviving & continuing 


trustee by Trust Property Act, ss. 63, 
61, does not extend to cases where all 
the trustees named in the will 
deccase testator.—CHURcH oF Ena- 
LAND PrRrorEerry Trouar DIOCESE OF 
GOULBURN v. Rossi (1893), 11 N.S. W. 
Kq. 185; 10 N.S. W. W. 


_l.—-— To erccutor of 
viving executor—T'o sell land.)}—'Yestator 
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poses as should be thereafter specified or in default 
according to the best judgment of M., sole exor. 
of her will.’’ She died without specifying any 
charity to which it was to be applied, & M. re- 
nounced probate :—Held: the power to M. was 
coupled with his office; & having renounced, he 
was not entitled to exercise his power of speci- 
fying the charity to which the property was to be 
applied.—A.-G. v. FLETCHER (1835), 5 I. J. Ch. 
75. 

Annotation :—Folld. Re Mainwaring, Crawford v. Forshaw, 

{1891] 2 Ch. 261. 

6443. .]—Testator bequeathed a 
legacy to A. to be paid to her on attaining sixteen ; 
in the event of her dying under that age ‘ the 
amount to remain at the disposal of my exors. 
for distribution to such charities or charitable 
institutions as they approve of.” After bequeath- 
ing other legacies, he appointed (C., K., & J. his 
exors. Le then bequeathed legacies to several 
charitable institutions, & bequeathed the residue 
“to the above-named charitable institutions, or 
such others or additional as my exors. herein 
named, may select, to be divided in such propor- 
tions as they may approve of.” C. & J. proved the 
will. F. renounced probate :—Held: F. could not 
act in the exercise of the power of selecting chari- 
ties & distributing the residue amongst them ; 
the power was given to the exors. in the character 
of exors., & the two who had proved could exercise 
it alone.—Re MAINWARING, CRAWFORD v. FOR- 
suaw, {1891) 2 Ch. 261: 60 1. J. Ch. 683; 65 
L. T. 32; 30 W. R. 484, C. A. 


Annotations :—Folld. Re Smith, Eastwick v. Sinith, [1904 
: oe rs Apld. Ite Bacon, Toovey v. Turner, [1907] 
e ve 


6444. .|—Testator appointed his wife, M., 
his brother C., & his friend R. exors. & trustees of 
his will, & gave to ‘‘my said trustees” all his 
estate upon trust for his wife for life,” with full 
power to my said trustees ” to sell the whole or 
any part of his estate & apply the proceeds for 
the benefit of his wife during her life :—J/eld: 
the power was not personal to the trustees origi- 
nally named, but was annexed to the office & could 
be exercised by the trustees or trustce for the time 
being.—Re SMITH, EAsTick v. SMITH, [1904] 1 
Ch. 139; 73 L. 7. Ch. 74; 89. T. 604; 592 W. RR. 
101; 20 T. L. R. 66. 


Annotations :—Apld. Re Bacon, Toovey v. Turner, [1907] 
1 Ch. 475; Re Hampton, Public Trustee vo Humpton 
(1918), 88 L. J. Ch. 103. Refd. Re Ve Sommery, Coclen- 
bier v. De Sommery, [1912] 2 Ch. 622; Kennedy v. 
Kennedy, [1914] A. C. 215. Mentd. Harper v. Hedges, 
[1923] 2 K. B. 314. 


Devolution of representative office—Upon death.] 
—-See Part L., Sect. 5, sub-sect. 1, ante. 














directed his real & personal property 
to be sold & the proceeds to be divided 
& distributed, & apueuited exors. to 
carry out his will, both of whom dicd 
before the extate was realised :—Held -¢ 
the exor. of the last surviving ecxor. 
had power to sell & convey the land.— 
Re STEPHENSON, KINNEE v. MALLOY 


re- 


N. 1.—AUS. 
last sur- 
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Part VI.—Liability of Representative. 


Sect. 1.—IN GENERAL. 

6445. For acts of third party— Solicitor rendering 
services to estate-—Before administration taken out 
—Claim for costs for work done.]—During a period 
in which there was no personal representative of 
the estate of a deceased testatrix, applt., acting 
upon the instructions of E., a relative of deceased, 
did work as a solr. in respect of the administration 
& for the benefit of the estate. Subsequently 
resp. P. obtained letters of administration de 
bonis non, & refused tu pay applt.'s bill of costs : 
—Held: resp. was not bound, as administrator, 
to pay such costs.—Re Watson, Ex p. PHILLIPS 
(1887), 19 Q. B. D. 234; 561. J. Q. B. 619; 57 
L. T. 215; 35 W. R. 709; 3 T. L. R. 668, C. A. 

Execution of deed by deceased—Presumption of 
due execution—Against executor.|—Sce DEEDS, 
Vol. XVIL, p. 200, No. 107. 


Liability of executor de son tort.|—Sce Part I., 
Sect. 15, sub-sect. 4, ante. 

Liability of administrator pendente lite.|—Sce 
Part I1., Sect. 7, sub-sect. 7, E. (6), ante. 


Sect. 2.—ON CONTRACTS OF DECEASED. 
SUB-SECT. 1.—NATURE AND ]XXTENT OF 
LIABILITY. 


6446. Nature of liability—Dependent on Ilability 
of testator.|—-Testator cannot bind his exor. 
where he is not bound himself. 


Tt cannot. be a debt in the exor., where it was not 
debt in testator; & if one covenants to pay £10, 
debt lies against him or his exors. (per CUR.).— 
Perrot v. AUSTIN (1591), Cro. Eliz. 232; 78 
I. KR. 488. 


Annotations :—Expld. Re Gibbins, Er p. Tindal (1832), 1 
Deac. & Ch. 291. Dbtd. Coope v. Cresswell (1866), 2 Ch. 
App. 112. - Plumer v. Marchant (1763), 3 Burr. 
1380; Powell v. Graham (1817), 7 Taunt. 580. 


6447. Right of action against testator— 
Survives against executors.;|—(1) Where the cause 
of action is money due, or a contract to be per- 
formed, gain or acquisition of the testator, by the 
work & labour, or property of another, or a promise 
of testator express or implied, the action survives 
against the exor. 


{2) Trover docs not lie aguinst an exor. for a 
conversion by his testator.—LlAMBLY v. TroTT 
(1776), 1 Cowp. 371; 98 E. R. 1136. 


Annotations :—As to (1) Consd, Powell v. Layton (1806), 
2 Bos. & P. N. R. 365; Lansdowne or Lauisde wae 
(1815), 1 Madd. 116; Phillips v. Homfray (1883), 24 Ch. 
1), 439. Refd. Birch v. Wright (1786), 1 Torm Rep. 
378; Sawyer v. Goodwin (1867), 36 L. J. Ch. 578; Peek 
ve. Gurney (1873), L. R. 6 H. L. 377. As to (2) Consd. 
loster v. Stewart (1814), 3M. & S. 191; Monypenny v. 
Bristow (1832), 2 Russ. & M. 117; Powell v. Rees (1837), 
7 Ad. & Hil. 426; Phillips v. Homfray (1883), 24 Ch. D. 439; 





PART VI. SECT. 1. 


m. Fulfilment of all. obligations on 
real eatate.J}—1n Nova Scotia exors. & 
administrators not only represent de- 
ceased personally, but represent him 
equally in reference to the fulfilment of 
all obligations charged upon his real 
estate. — MOLELLAN v. MoOLELLAN 
Cen 13 N. Ss. n. ql R. & G.) 80.— 


pany—Personally 


he is personally 


n. Kreculor a clerk of trust com- 
clerk of o trust co. is appointed exor., 


GROVE v. MAkico Boarn or Execu- 
TORS, Lrp. (1908), TT. Ss. 11.- s. 


PART VI. SECT. 2, SUB-SECT. 1. 
0. Nature of liability— Not per- 


44 Ch. Dd. 64. Refd. Birch 
Tte . 378; Bennett v. Francis 
1801), 2 Bos. & P. 550; teney v. Warren (1801), 6 
es. 73; Hughos v. Thomas (1811), 13 Hast, 474; 
Lansdowne v. Lansdowne (1815), 1 Madd. 116; Sawyer 
vw. Goodwin (1867), 36 L. J. Ch. 578; Finlay v. Chirncy 
eee 20 Q. B. D. 494 Quirk v. Thomas, [1916] 1 K. B. 
s 


Phillips v. Homfray (1890) 
o. Wright (1786), 1 Term. 


6448. Contract made without consideration 
—Revocable by testator—Not in fact revoked at 
death.)—-PItf.’s wife, having lent S. £100 & taken 
from her an I.0.U., afterwards asked S. to pay 
M. the £100 when due. S. agrecd & pltf.’s wife 
tore up the I1.0.U., & S. gave M. a new J.0.U. for 
£100 payable to M. Pitf.’s wife then died, & 
pltf., as the administrator of her estate, brought 
an action against S. & M. to recover the amount: 
—-Held: there was a good equitable assignment 
of the £100 as there was sufficient consideration 
to support it, & therefore the action failed. 
Semble: the rule that for every equitable assign- 
ment there must be consideration applies only to 
rights of property which are not yet in existence, 
& though such an assignment of existing rights, 
if it is made without consideration, is revocable 
by the assignor, yet, if he dies without revoking 
it, it is binding on his exor.—GERMAN v. YATES 
(1915), 32 T. L. R. 52. 


6449. Extent of liability—-Extends to all testator’s 
contracts—Broken in lifetime of testator.|-—Exors. 
are responsible on all contracts of testator broken 
in his lifetime, & there is only one exception with 
regard to their liability for contracts broken after 
his death; that is this, that they are not lable 
in those cases where personal skill or taste is 
required (PARKE, B.).—SIBONI v. KIRKMAN (1836), 
1M. & W. 418; 2 Gale, 51,53; Tyr. & Gr. 7773 
5 L. J. Ex. 212; 150 BE. R. 4073; subsequent pro- 
ceedings, sub nom. KIRKMAN v. SIBONI (1838), 
4M. & W. 339, Ex. Ch. 


Annotations :-—Mentd. Cooper v. Slade (1858), 6 H. L. Cas. 
746; Cross v. Williains (1862), 6 L. T. 434. 


6450. -—— Broken after testator’s death— 
Except contracts demanding personal skill.|— 
SIBONI v. KIRKMAN, No. 6449, ante. 


6451. Representatives not mentioned in 
contract—Liability not thereby affected.|-— Debt 
lies against the administrator of one who gave a 
bill undertaking to lay out money in goods to be 
shipped for pltfs., but who never executed his 
commission: though had the money been 
employed, debt would not lie. 


Although the exors. are not expressed in an 
obligation, yet the law shall charge them, because 
they represent the estate of testator. The law 
is the same of administrators; but the heir shall 
never be charged without express mention of heir 
(SPILMAN, J.).—CORE’S CASE (1536), 1 Dyer, 20 a; 
73 E,W. 42. 

Annotations :—Distd. Brig’s Case (1623), Palm. 364. Refd. 











sonally liable.}\—Exors. are not per- 
sonally Hable for work done on testa- 
tor’s house by direction of testator.— 
CUTLER v. BARBER (1862), 1 W. & W. 
128.—AUS. 


liable.|\—Where a 
Hable as such.—- 


AF. 

p. -———- Contract involving exercise 
of testator’s personal discretion.) 
Exors, are not liable upon a contract 
of their testator, involving the exercise 
of his personal discretion.— BUCKLAND 


Part V].-—LIABILITY OF REPRESENTATIVE. 


Dutton v. Poole (1678), T. Jo. 102. Mentd. Gumbicton 
vy. Grafton (1600), Cro. Kliz. 781; Flewellin v. Rave 
1610), 1 Bulst. 68; lsaack v. Clark (1615), 2 Bulst. 306 ; 
Veyall a, Rolle (1749), 1 Atk. 16a. 


6452, —— -——.]—-The exors. of every 
person are implied in himself & bound without 
naming (LORD MACCLESFIELD, C.).—Hypr uv. 
SKINNER (1723), 2 P. Wms. 196; 24 I. R. 697, 
L. C. 

Annotations :—Refd. Foster v. Clagget (1838), 1 Will, Woll. 
& H. 182; Wills v. Murray (1850), 4 Exch. 843 5; Kdwards 
o. Walters. [1896) 2 Ch. 157. entd. Furnival ». Crew 
(1744), 3 Atk. 83; Igguiden v. May (1806), 7 Kast, 237; 
Lewis v. Stephenson (1898), 67 L. J. Q. LB. 296; Muller 
», Trafford, [1901] 1 Ch. 54. 

6453. ——— Obligation not expressed in deed.}|— 
A. delivers £20 to B. to buy prunes; B. makes a 
deed to A. testifying the said delivery & receipt ; 
but the said deed has not a word of promise or 
leneri or obliguri for payment of the said sum ; B. 
dies intestate; an action of debt may be maintained 
upon this deed by A. against the administrator of 
B. It was so adjudged & affirmed in error.— ANON, 
(1536), Jenk. 195; 145 Kk. R. 180. 


6454. Debt claimed from particular fund 
—Fund must be solvent.|—(1) Assumpsit cannot 
be maintained for the arrears of an annuity against 
exors., because there is no personal privity. 


(2) In an action against an exor. fora debt due 
from testator out of a particular fund, it must be 
averred that the fund was solvent, etc.—-ANON, 
(1672), 1 Mod. Rep. 163; 86 H.R. 802. 


6455. Contract founded on authority given 
by deceased—Authority revoked by death—Claim 
against representative for commission.|—In an 
action against an administratrix the first count 
of the declaration stated an agreement between 
pltf. & intestate, by which, if pltf. succeeded in 
selling a certain picture, intestate agreed to pay 
to him £100; & alleged that pltf., after the death 
of intestate, did succeed in selling the picture, 
‘“ which sale was confirmed by deft. as adminis- 
tratrix.”’ Breach, non-payment of the £100 :— 
Held: the authority to sell was revoked by 
intestate’s death, & the confirmation of the sale, 
as alleged in the declaration, was not a confirma- 
tion of the contract with intestate so as to make 
deft. liable to pay the £100. 

Semble: deft., after the confirmation of the sale, 
was bound to remunecrate pltf. on a quantum 
merwil for effecting the sale-—CAMPANARIL v. Woon- 
BURN (1854), 15 C. B. 4003; 3 C. 1. R. 1403 24 
LI.C0.P.18; 24. T.0.8.95; 1 Jur. N.S.17; 
3 .W.R. 59; 139 BK. R. 480. 


— ee 








SUB-SECT. 2.—SIMPLE CONTRACTS. 


6456. Whether action lies against executor.]—. 
A. lends money to B. without writing. B. dies 
without repaying the money. No remedy lay 
against B.’s exor. at common law, the exor. not 
being chargeable on a simple contract of his 
testator. Of late times the other opinion prevails, 
ae aN ee ee a ce ee Pe 


v. M‘ANDREW 1879 ’ 5 Vv. ° ° _ 
ue ( ) L. 0. 430 


q. Hrtent of liability—Extends only 
to property received by representa- 
tive. ]—- Under Civil Procedure Code, 
8. 234, the legal representative of 
deceased judgment-debtor is liable 
suminarily only in respect of property 


actually received by him, or taken into 
his disposition.—KHUSHROBHAIL NASAR: 
VANJIv. HORMAZSHA PHIROZSHA (1887 )» 
1. L. It. 11] Bom, 727.—-IND. 


PART VI. SECT. 2, SUB-SECT. 2. 
¥. Whether action lies against ere- 
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for exors. have the goods of the testator to his 
use & it is highly reasonable that the testator’s 
debts should be paid & these ought to be paid 
before legacies.—ANON. (1469), Jenk. 144; 145 
E.R. 101. 


6457. .}—Action on the case lies against an 
exor. upon a simple contract of testator.—Nor- 
woop v. Norwoop & READ (1557), 1 Plowd. 180 ; 
75 MK. R. 277. 

Annotations :—Distd. Rolls v. Germin (1596), Moore, K. B. 
366. Consd. sSlade’s Cause (1602), 4 Co. Rep. Yla; 
Pinchon's Case (1611), 9 Co. Rep. 86 b. Refd. Manby v. 
Scot (1662), 1 Keb. 383 ; Rudderv. Price (1791), 1 Hy. Bl. 
547. Mentd. Edgcomb v. Dee (1670), Vaugh. 89. 
6458. .|—Debt does not lie against an 

administrator upon a contract of intestate, & the 

ct. will abate the writ after verdict.—-HUGHSON v. 

WEBB (1588), Cro. Eliz. 121; 78 BE. R. 378. 


6459. .|—An action of debt will not lie 
against an exor. upon a simple contract with 
testator, & the ct. shall ex officio abate the writ, 
although deft. by his pleading has admitted the 
contract.—-GERMYN v. ROLLS (1596), Cro. Eliz. 
425; 78 E.R. 666; sub nom. ROLIS v. GERMINE, 
Cro. Eliz. 459 ; Moore, K. B. 366. 

Annotations :-—Consd. Edgcomb v. Dee (1670), Vaugh. 89. 

Refd. Sands v. Trevilian (1630), Cro. Car. 193. 

6460. }—An action on the case of an 
indebitatus assumpsit lics well; for every debt 
implies a promise, & is a good consideration in 
facto to found an action upon. But for a debt by 
simple contract due by testator no assumpsit lies 
against the exors.—_SLADE’S CASE (1602), 4 Co. Rep. 
Vila; 76 E.R. 1072; sub nom. SLADE v. MORLEY, 
Moore, K. B. 4433: Yelv. 21; sub nom. MORGAN 
v. SLADE, Moore, K. B. 667. 














Annotations ;—Consd. Pinchon's Case (1611), 9 Co. Rep 


6b. Dbtd. Edgcomb v. Dee (1670), Vaugh. 89. nsd. 
Anon. (1672), 1 Mod. Rep. 163; Rudder v. Price (1791), 
1 Hy. BI. 547. d. Marshalsea Case (1612), 10 Co, Rep. 
68 b; Mounson r. Bourn (1638), Cro, Car. 527 5 Perkinson, 
v. Gilford (1639), Cro. Car. 539; London City v. Goreo 
(1661), 3 Keb. 684; Manby v. Scot (1662), 1 Keb. 361 5 
Palmer v. Lawson (1667), 1 Sid. 332; Bedford v. Alcock 
(1749), 1 Wils. 248; Moses rv. Macferlan (1760), 2 Burr. 
1005 ; Hitchin v. Campbvll (1772), 2 Wm. BI. 827 ; Ablett 
v. Ellis (1798), 1 Bos. & P. 249, Mentd. Beckwith rt. 
Nott (1618), Cro. Jac. 504; Hicktord v. Machin (1624), 
Win. 82; KR. v. Hampden (1637), 3 State Tr. 826; Barker 
v. Fox (1671), 2 Keb. 811; Thomas v. Sorrell (1673), 
Freem. K. B. 85; Howard v. Wood (1679), Freem. K. B. 
478; London City v. Wood (1701), 12 Mod. Rep. 669 ; 
Ryall ». Rowles (1750), 1 Ves. Sen. 348 ; Mast v. Goodson 
(1772), 2 Wm. Bl. 848; Stuart v. Wilkins (1778), 1 
Doug. K. B. 18; Bristow v. Waddington (1806), 2 Bos. 
ye P. N. R. 355; Powell v. Layton (1806), 2 Bos. & 
P.N. R. 365; Max v. Roberts (1807), 2 Bos. & P. N. BR. 
454; Bullock v. Dodds (1819), 2 KB. & Ald. 258; Orton 
». Butler (1822), 5 B. & Ald. 652; Premmere | v. Bay 
(1830), 6 Bing. 363 ; Powell v. Ancell (1841), 3 Man. & G, 
171; Routledge v. Hislop (1860), 2 E. & E. 549; Cooke 
v. Hemming (1868), L. Rh. 3 C. P. 334; Colonial Bank v. 
Whinney (1885), 30 Ch. D. 261; Sinclair v. Brougham 
[1914] A. C. 398, 


6461. ——.]—-(1) Debt owing on simple con- 
tract remains a debt & is not absolved by 
testator’s death; & action of debt lies against 
exor. for it. 

(2) Forbearance is a good consideration to 
maintain assumpsit against an exor. with assets 
for the debt of his testator.—-F1sHER v. RICHARD- 
SON (1604), Cro. Jac. 47; Yelv. 55; 80 E. R. 39. 


cutor—On che drawn by testator. 
~——In June or July, KF. made a gift o 
£500 by cheque to his daughter, on 
the occasion of her marriage. He 
requested her & her husband to hold 
the cheque until Sept 15 following, 
but in Aug. he died, & the cheque was 
never presented. On an action 

the oxors. final judgment was ordered 
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Sect. 2.—On contracts of deceased: Sub-scct. 2.] 


6462. Debt assigned by bankruptcy com- 
missioners.|—Decbt will not lie against an exor. 
or administrator upon a simple contract debt 
agsigned by comrs. of bkpt.—-MORUAN ¥, GREEN 
Cae Cro. Car. 187; W. Jo. 2238; 79 KH. KR. 
763. 





6463. ——.|—PaLMER v. Lawson (1667), 1 
Sid. 332; 82 HW. R. 11389. 
Annotation :—Refd. Lewis tv. Masters (1694), 5 Mod. Rep. 75. 


6464. Promise by testator—In consideration of 
marriage.J|—Neither debt nor assumpsit will lie 
against an exor. upon a promise of testator’s 
in consideration of marriage.—STUBBINGS  v, 
RoTHERAM (1594), Cro. Eliz. 454; 78 I. RR. 693 ; 
sub nom. ROTHERAM v. STIBBING, Moore, K. B. 
691, Ex. Ch. 

6465. --—— -|—FError of a judgment in the 
Queen's Bench upon an assumpsit against an exor. 3 
& declares, that testator, in consideration of such 
a marriage, assumed to pay to pltf. £20. The error 
assigned was, because this action lies not against 
aun exor. for the non-performance of testator’s 
promise. For this cause the judgment was 
reversed.—-SERLE v. Rosse (1596), Cro. Eliz. 459 ; 
78 HK. OR. 697. 

6466. -—-— Payment to be one year after 
death.)—There is a difference between a charge, 
which charges the heir, & which charges the exor. 
If testator upon a good consideration makes a 
promise to pay such a sum [a marriage portion in 
consideration of marriage] one year after his 
death, his exor, shall be charged with this (CRooK, 
J.).-—BERESPORD v. GOODERIDGE (1616), 3 Bulst. 
2353 SLE. R. 198. 
aeauon :—Refd. Holder r. Dickeson (1673), Freem. K. B. 











6487. -——--- Promise contained in letter.) 
—P. C. who sent his daughter out to India, & 
upon that occasion wrote to his friend 'T. there, 
to whose guardianship & charge he committed 
her, “ In regard to her settlement. in life I shall be 
naturally anxious. . ... You may assure the young 
gentleman she may choose that, on his marriage 
with her, he shall have £2,000 sterling ; nor will 
that be all, she is & shall be noticed in my will, 
but to what further amount I cannot say, owing 
to the present reduced & reducing state of interest, 
which puts if out of my power to determine at 
present what I may have to dispose of.” Previous 
to writing this letter P. C. had made a will, in 
which he left his daughter a Jac of rupecs, or about 
£12,000. M. made proposals of marriage, & was 
informed by T. of the letter written by P. C. &, 
as it was alleged, by Miss (. of the will then existing 
in her favour. 'The marriage took place in 1826, 
& in 1829 M. & his wife returned to England. 
P. C. afterwards made another will, in which he 
gave all his real & personal property for the benefit 
of his wife, & his two sons by her, & in case of 
their dying without issue, he gave the whole to the 
issue of his daughter. Upon a bill being filed by 
the daughter, insisting that testator had agreed 
to settle a lac of rupees upon her, & that the con- 
tract was contained in the letter written by him :— 
Held: YP. C. had only contracted to give his 
for the amount claimed, with interest. 


SINNAMON v. HARDGRAVE (1890), 
Q. L. J. 16.—AUS. : we 


8. For money lent to testator.) 
BOLL v. PLUNKET, [1915] V. L. R, 














—- 





credit. 


a Of infant—For goods eup- 

—Creditors of an infant trader 
are entitled to retake or to sue in 
detinue for goods supplied to him on 
On the dcoath of the infant 
tho right accrues against his exors. if 
the goods could have been identified 


ADMINISTRATORS. 


daughter £2,000 which had been already paid to 
her, & as there was no contract in the letter to leave 
her in addition any specific or definite sum, the 
bill must be dismissed, but, under the circum- 
stances, without costs, & the deposit was returned. 
—MoorHOUSsE v. COLVIN (1852), 21 L. J. Ch. 782 ; 
19 1. T. O. S. 370, L. JJ. 

Annotations :—Mentd. Lord »v. Colvin (1860), 3 L. T. 228 ; 

Luff v. Lord (1864), 11 L. T. 656. 

6468. ———.]—On a treaty respecting 
the marriage of M., who was believed to have 
considerable expectations from his uncle, K., 
the guardians of the lady desired a settlement ; 
& M. addressed a letter to E., who answered, ‘' I 
have made my will, & left you my property in the 
county of T., which is very considerable.” The 
guardians still refused their consent, ‘ until a 
suitable settlement shall be made by Mr. E. 
of real estate upon the marriage, in the usual course 
of settlement, & until the sum of £10,000 shall be 
secured to the trustees of the estate ”’ of the father 
of the lady, from whom M. had some time before 
borrowed that money, in order to become a partner 
in a bank. The resolution of the trustees was 
communicated to E., who, in Sept. 1815, wrote, 
‘* My sentiments respecting you continue unalter- 
able ; however, I shall never settle part of my pro- 
perty out of my power while I exist ; my will has 
been made for some time, & I am confident that 
I shall never alter it to your disadvantage. Ihave 
mentioned before, & I again repeat, that my 
county of Tipperary estate will come to you at my 
death, unless sonre unforescen occurrence should 
take place. I have never settled anything on 
any of my nephews, & 1 should give cause for 
jealousy if I was to deviate in this instance from 
a resolution I have long made.’”’ This answer was, 
at the desire of Ii... communicated to the guardians, 
who, in Mar. 1816, consented to the proposed 
marriage, which accordingly took place in July 
of that year. <A settlement was then drawn up, 
in which it was recited, that ‘‘ M. has reason to 
expect that he will, upon the decease of K., 
become entitled, by virtue of the will of E., to a 
certain portion of his estate & property, pursuant 
to the declaration of E., contained in his Ietter to 
M. of Sept. 1815.””) EK. was made one of the trustees 
of the settlement, &, about twelve months after- 
wards, he executed the deed; but there was no 
evidence that he knew anything of its contents 
beyond the fact. that he was named as one of the 
trustees. It. afterwards devised his property to 
other persons :~-/feld: M. could not maintain 
a suit to compel the trustees under the will of E. 
to convey the Tipperary estate to him, for that 
Kf.’s letters did not amount to a contract to settle 
it on him.—MAUNSELL v. JTEDGES, WHITE, ETC. 
(1854), 4 HH. 1. Cas. 1039; 22 L. T. O. S. 203; 
10 BK. R. 769, H. L. 


Annotations :—Refd. Bold ». Hutchinson (1855), 3 Ki. Rep. 
743; Alderson v. Maddison (1880), 5 Kx. D. 293; Je 
Allen, Hincks v». Allen (18380), 49 L. J. Ch. 553. Mentd. 
Maddison v. Alderron (1883), 52 L. J. Q. B. 737 ; Spencer 
v. Hemmerde, [1922] 2 A. C. 507. 


6469. ——.|—-A marriage was contracted 
in 1839 by P. with the daughter of D., on the faith, 
as he alleged, of representations made by D., 
that he would settle his E. estate & a sum of 105,000 
sicca rupees on his daughter & the children of the 











notwithstanding their subsequent sale 
in the administration of the estate.— 
i TT ana (1916), 12 Tas. L. RR. 





a. For rates levied on teata- 
tor’a property.)— DUNWICH ScHOOL 


Part V].—LIABIuiry OF REPRESENTATIVE. 


marriage. In 1855, P. died, having by his will 
devised the IX. estate to his niece, & given only 
£4,000 to his daughter’s children. No information 
could be obtained of any settlement having been 
in existence. <A bill was filed on behalf of the 
infant children, who claimed to be entitled to the 
EK. estate as against the devisee, & to the sum of 
rupees out of testator’s estate:—Held: the 
evidence being sufficient clearly to satisfy the ct. 
that the alleged representations were made, & 
that on the faith of them the marriage was con- 
tracted, pltfs. were entitled to have the representa- 
tions made good as against testator’s assets, & 
subject to the claims of his creditors, they must be 
declared to be entitled to the property in question. 

—PROLE v. SOADY (1859), 2 Giff. 13; 29 L. J. Ch. 

721; 11L.7T.309; 5Jur.N.8. 1382; 8W. R131; 

66 BH. Rt. 1. 

Annotations :—Distd. Re Badcock, Kingdon ». Tagert (1880), 
17 Ch. D. 361. Refd. M‘Askie v. M‘Cay (1868), 16 W. RR. 
1187; Maddison v, Alderson (1883), 8 App. Cus. 467. 
Mentd. Johnstone ». Mappin (1891), 60 L. J. Ch. 241. 
6470. Marriage settlement after 

promise.|--—-Upon negotiations taking place previous 

to a marriage, the father of the lady wrote to the 
gentleman’s father in these words: ‘‘ When my 
eldest daughter married, I gave her £1,000 settied 
on herself, with a promise of sharing with my 
other daughters what I may be able hereafter to 

Ieave them; & this I can do for Augusta ”’ (the 

intended bride). <A settlement was then prepared 

in the Scottish form, & cxecuted, whereby the 
father assigned £1,000 to trustees, for his daughter, 

& also all other means & estate whatsoever which 

she would be entitled to succeed to on his death. 

The father afterwards transferred a sum of £3,333 

to the trustees of his daughter, Augusta’s secttle- 

ment, & he made his will, whereby he gave more 
property to his other daughters than to Augusta. 

Upon a bill filed by the daughter & her husband 

claiming to be entitled to an equal share with the 

other children of testator :—Held : the settlement 
wis a final instrument, & the estate of the father 
could not be bound by his letter, & the daughter 
had no right to come upon his assets for an equal 

SODEN 








(1862), 31 L. J. Ch. 870; 10 W. RR. 765. 


6471. —— ———- ——..]—Property was scttled 
on the marriage of A. & B. on their children, as 
B., or the survivor of them, should appoint, 

& in default’ of appointment, on the children 
equally, if they survived A. & H., & the issue of 
any who died earlicr, to take their parent’s share. 
A. on the marriage of his daughter, promived in 
writing that neither he nor his wife would exercise 
the power, & on the faith of which promise the 
daughter’s share in the fund in default of appoint- 
ment was settled; but subsequently A. & B. 
did execute the power :—Held: a child of the 
daughter’s marriage, who was prejudiced by the 
appointment, was entitled, after her mother's 
death, to have the appointment set aside, although 
her claim was paramount to her mother's settle- 
ment.—WALFORD v. GRAY (1865), 6 New Rep. 76; 
- a T. 437; 11 Jur. N.S. 473; 13 W. R. 761, 


6472. .|—The father of a lady 
wrote to her intended husband that he & his wife 
had determined to settle on their daughter £2,000, 
& that in addition she would have £2,000 on her 
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TRUSTENS ». MCBAETH (1853), 4 C. P. 
228.—CAN, 
Appointed under mutual 


will.}—The survivor, a usufructuary & 
exor. under a mutual will, can be com- 
pelled to perform contracts entered 
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mother’s death, & at least as much on her father’s 
death. Eleven months afterwards the marriage 
took place ; & on that occasion a formal agreement 
for a settlement of £2,000 was executed, the letter 
not being in any way referred to. The mother died 
sixteen years & the father died twenty-five years 
after the marriage. The husband then claimed 
from the father’s estate £4,000 under the promises 
contained in the letter :—Zleld: the letter had, 
under the circumstances, been superseded by the 
agreement for a settlement, & claim disallowed.— 
Re Bapcock, KINGDON v. TAGERT (1880), 17 Ch. TD). 
361; 43 L. T. 688; 29 W. BR. 278. 


6473. .|—A. verbally promised to 
give his daughter £200, on her marriage with B., 
if B.’s father would give the like amount. 
told A. that his father would do so. <A. then paid 
the £200, after which the marriage was solemnised. 
B.'s father paid £50 of his £200, & died leaving 
B. his exor. B. claimed a right to retain £150 
out of hisfather’s assets. The judge of the county 
ct. decided in his favour; & an appeal from that 
decision was dismissed, with costs.—WILLIAMS »v. 
WILLIAMS (1868), 37 L. J. Ch. 854; 18 Li. T. 
785, 














® 





See, also, Contract, Vol. NXII., 


pp. 220-222, Nos. 1818-1838; & Sub-sect. 3, 
post, 
6474. ——— Collateral promise— Promise to pay 


another’s debt.|-—A collateral assumpsit of testator 
binds the exor., as to pay a debt due by J. to pltf. if 
pitf. will forbear suing J. for one year.—ANON. 
(1583), Jenk. 268; 145 E.R. 192. 


6475. -|—Assumrpsit lies against 
an exor. on the promise of his testator to pay a mere 
debt; & it is not necessary to aver that he has 
assets; for deft. may plead it in discharge.— 
LEGATE v. PINCHION (1611), Cro. Jac. 204; 79 
HK. R. 252. 


6476. .J—An assumpsit will lie against 
an exor. on a collateral promise made by his 
testator.—-BERISFORD v. WoopDROFF (1616), Cro. 
Jac. 401; 79 IK. R. 3453 sub 20m. BERESFORD uv. 
GoopROUSE, 1 Roll. Rep. 433. 


Annotations :—Mentd. Bokenham v. Thacker (1688), 2 
Vent. 74; Booth v. Johnson (1703), 7 Mod. Rep. 143. 


6477. ——.J|—A pronise made by a 
testator to re-deliver a bond, or to do any collateral 
act, survives against his exor.—lFawckT  v. 
CHARTER (1623), Cro. Jac. 662; W. Jo. 163; 79 
K. R. 5733; sub nom. CARTER uv. FoOsSseTr, Palm. 
329, Ix. Ch. 

Annotation :—Mentd. Hambly v. Trott (1776), 1 Cown. 371. 


6478. Moral obligation—Promise of dona- 
tions.|——At the death of testator certain promises 
by him of donations to various institutions re- 
mained unredeemed :—Held: these promises 
created no contractual obligation between the 
parties, &, therefore, there was no legal debt due 
from testator’s estate to the institutions.— 
Re Corny, KINNAIRD v. Cory (1912), 29 T. L. R. 18. 


-.]—See, also, CoNTRAcT, Vol. XII., 
pp. 201, 202, Nos. 1609-1619. 


6479. ——— That executor shall pay certain sum 
——Only if executor has assets.|—WILLIAMSON v. 























into before the death of the deceased 
sapouse.—K RIEL v. KRIEL (1880), 1 
8. C. 49.—8. AF. 
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Sect. 2.—On contracts of deceased: Sub-sects. 2 
& 3.) 


LosH (1776), cited in 7 Taunt. at. p. 586; 129 
BE. R. 234; sub nom. LOSH v. WILLIAMSON, 1 
Moore, C. P. at p. 318. 


Annotations :—Consd. Rann v. Hughes (1778). 7 Term Rep. 
50, u.; Powell v. Graham (1817), 7 Taunt. 580. 


6480. —— ——-— .|-—-A promise made upon 
good consideration by testator, that his exor. shall 
pay, is a sufficient consideration for an action in 
assumpsit against the exor.; & in such action, 
it is neither necessary to aver assets, nor a promise 
by the exor.—PoOWELL v. GRAHAM (1817), 7 Taunt. 
580; 1 Moore, C. P. 305; 129 BE. R. 232. 
Annotations :—Consd. Farhall v. Farhall (1871), 7 Ch. Apn. 


3. Befd. Dowse v. Coxe (1825), 3 Bing. 20. Mentd. 
Ashby v. Ashby (1827), 7B. & C, 444. 


6481. Redemption of pawned goods—Death of 
pawnee.|—In case of a pawn, he who pledges it 
has time to redeem it during his life; for it is a 
condition solely knit by him, & to be performed by 
him, & the death of him to whom it was pawned 
is no impediment of the redemption; but it is 
otherwise of the death of him who pawned it; 
for his exor. cannot redeem. it, for it is a condition 
personal, & being generally pawned extends only 
to the person of him who pawned it... if the 
pawn be of a perishable nature, as corn, oil, etc., 
& no time of redemption limited, & the party stays 
till it is perished in nature & spoilt, forasmuch as 
there is no default in him who took the pledge, he 
shall have debt for his money, & the other no 
remedy for his pawn. for the law of this part hath 
dissolved the contract; for things in their nature 
perishable cannot be preserved (per CUR.).— 
RATCLIFF v. DAVIS (1610), 1 Bulst. 29: Cro. Jac. 
244; Noy, 187; Yelv. 1783 80 E. BR. 733. 
Annotations :— . Ry Z le 5 Yes. Se 

B48 7 Donald v suckle 1eGee ie ee tgee Sen: 





6482. Annuity.|—ANoNn. (1672), No. 6454, ante. 


6483. Agreement to receive goods—-In specific 
quantities—Up to specific date.|—-Pitfs. entered 
into an agreement with C. to supply him with a 
certain quantity of slate immediately; with a 
certain other quantity monthly, at a fixed price ; 
& with any further quantity monthly, that C. 
might require, (. engaged to receive the slate 
not exceeding 200 tons per month; & the agree- 
ment was to be in force till Jan. 1, 1838 :—Held : 
pitfs. might. sue the administrator of C. for ref using 
to receive slate sent, in pursuance of the contract. 
after ©.’s death & before Jan. 1, 1838.—Wenrt- 
ee ear oe 4 Ad. & El. 42; 2 Per, & 

av. 25 3 de a ° 2a = 3;  € : s 
oe .) ; 3 Jur. 340; 113 
Annotations :—Consd. Coo ; . 

98. Mentd. Taylor v. Caldwell (1803), 3 hones 3 eg: 

6484, Wagering contract—Estate no — 
The amount of a bet lost at a horse ae aa 
by the loser into the hands of a third party, upon 
the faith of a promise of the latter to pay it to the 
winner, The person who received the money died 
before he had paid it to the winner. Claim by the 
winner to be pad the amount out of the assets of 
deceased disallowed.—BEYER v. ADAMS, Re Law, 


ARKELY’S CLAIM (1857), 26 L. J. Ch. 841; 30 


PART VI. SECT. 2, SUB-SECT. 3. 

0. Covenant to build house— 
Death of covenantor—Payment of coat 
of bitilding.}—A, entered into a con- 


H. died } 
erected :—Jileld : 


tract for a lease, one of the terms 
that H. should erect certain ae 
yefore Ne roti e were 
e cost of the 
buildings was payable out of H.'s 


EXECUTORS AND ADMINISTRATORS. 


L. T. 0.8.8; 3 Jur. N.S. 709; sub nom. BYERS 
v, ADAMS, Re Law, 5 W. R. 795. 

_.... -~Dbtd. Brid . Sav (1885), 15 Q. B. 
Refd. Higginson > Sinipson (1877), ri J.P. 200. 


See, generally. GAMING & 


6485. Goods ordered by commanding officer— 
Of volunteer corps—-For use of corps.|—Where 
orders are given by or on behalf of the com- 
manding officer of a volunteer corps personally for 
goods for the use of the corps, & the gouvds are 
accordingly supplied, the commanding officer 1s 
personally liable for the price. If he dies before 
they have been paid for, his personal representa- 
tives are liable, & they cannot: resist payment on 
the ground that. the property in the goods so 
ordered & supplied has passed to the succeeding 
commanding officer—SAMUEL BROTHERS, Lp. 
v, WHETHERLY, [1907] 1 K.B. 7093; 761. 03. K. B. 
3573; 061. T. 5525 23-7. 1. R. 2803 affd., [1908] 
1K. B. 184, C. A. 


6486. Contract to repurchase shares—At times 
convenient to purchaser.|—W. agreed to re-pur- 
chase from pltf. certain shares for £150. The 
agreement contained a provision that W. should 
re-purchase them ‘‘at such times as suit my 
convenience & at no other times,” & a further 
provision that he should at the date of the agree- 
ment hand to pitf. a sum of £20, & subsequently 
a further sum of an unspecified amount, the £20 
to be the first of the payments towards the £150. 
W. paid plitf. £20 & a further sum of £15, but died 
before paying anything more. In an action on the 
contract by pltf. against W.’s administratrix :— 
Held: the contract was not put an end to by the 
death of W., & plitf. was entitled to recover out. of 
his assets £115, the balance of the £150.—BARNES 
r. WILSON (1913), 20 T. 1. R. 639. 

Consideration generally, see Contract, Vol. 
XI1I., pp. 172-283. 


SUB-SECT, 3.—COVENANTS, 

6487. General rule.|— The exors. do represent. 
the person of testator, as to the performance of 
covenants, by him ta be by covenant performed 
(CoKkK, C.S.).— THURSEDEN v1, WARTHEN'S EXt- 
CUTORS (1613), 2 Bulst. 158 ; S80 EB. R. 1087. 
Annotation :-—Refd. Moffatt v. Laurie (1855), 15 C. B. 583. 


6488. Liability although not mentioned in deed. | 
—An action will lie against exors. on a covenant 
of their testators though they are not mentioned 
in the deed. 

It is otherwise of heirs for an heir shall not. be 
charged without naming him but the exor. shall 
(per Cur.).—ANON. (1536), 1 Dyer, 14a; 78 1. 2. 
30. 


6489. -|—Exors. are bound [on testator’s 
bond] without naming, but not the heir (per Cur.), 
—HIUNT v. SWAIN (1665), 1 Keb. 890; 1 Sid. 248 ; 
T. Raym. 127; 83 E. R. 1303. 

Anmmation :—Mentd. Jackson v. Pesked (1813), 1 M. & 8. 





6490. Binding on covenantor only—By custom.| 
—A covenant binds by the custom [of the City 


ersonal estate.—Re Harr (1905), 1 
“an. L. KR. 100.—-AUS. 


d. Covenant to settle properly.}—A. 
before the marriage of his daughter 


Part VI.- Lraniity or RerresENnraTive. 


of Bristol] the covenantor, but does not extend 
to his exors.; & a custom shall be taken strictly 
(per CUR.).—WADE & BrEMBOE’s CASE (1583), 
1 Leon. 2; 74 1K. R. 2, 


6491. Covenant to build house— Within specified 
time—Death of covenantor before period expired. | 
——If a man be bound to build a house for another 
before such time, & he which is bound dies before 
the time, his exors. are bound to perform this 
(COKE, C.J.).—Quick & HARRIS 9. LUDBORROW 
(1615), 3 Bulst. 205 1 Roll. Rep. 196; 81 E.R. 
25, 


etanotation :— Refd. Siboni v. Kirkman (1836), 1 M. & W. 





6492. -]—PItf.’s father seised in fee of land, 
articles to pay J. £1,000 to build a house on the 
premises, & dies before the house is built. PIA. 
the heir, may compel the builder to build it, 
& his father’s exor, to pay for it.—ITout v. Hour 
(1694), 2 Vern, 322; 1 Hq. Cas. Abr. 274, pl. 11; 
23 i. R. 808, 

Annotation :—Apld. Lechmero v. Lechmere (1735), Cas. 

temp. Talb. 0. 

6493. Covenant to supplement deficiency-— Of 
sale price on sale of land—On notice of sale given— 
Notice given only to executor.|—-If A. agree for 
himself, his exors., etc., to pay B. his proportion 
of the money that lands shall sell for less than such 
a sum, ‘so as B. give him notice in writing of the 
said sale,” this amounts to a covenant, ; on which 
the exor. of A. having notice of the sale, is liable 
to an action, although no notice was given to his 
testator.—Harwoop & Hinceks vw. HILLIARD 
(1677), 2 Mod. Rep. 268; 3 Keb. 8183; Freem. 
K. B. 247; 86 1. R. 1065. 

Annotation :—Consd. Wills ». Murray (1850), 4 Exch. 843. 


6494. Covenant to make marriage settlement.]— 
If the exor. be averred to have assets in his 
hands suflicient to pay the specialties [a marriage 
portion promised by testator] he should answer the 
debt (Cooke, J.).— KERCHER’S CASE (1610), Godb. 
176; 78K. R. 107, Ex. Ch. 


6495. »}—WiLks v. WILKS (1713), 2 
Cas, Abr. 35; 22 E.R. 30, 1. C. 


6496. Covenant to purchase & settle realty— 
Payment of interest pending settlement.|—-Money 
upon & marriage is agreed to be laid out in land in 
fee, & settled on husband & wife, remainder to 
their sons in tail male, remainder to the husband, 
his heirs & assigns for ever; A covenant, that 
until the money be laid out in land, the interest. 
to be paid to the persons who were to have the 
rents of the lands when purchased. The husband 
purchased several estates, but never settled any, 
& died intestate sans issue, leaving a considerable 
real estate to descend to his heir-at-law. The heir 
may compel the administratrix, the widow, to 
invest this money in the purchase of lands; & 
the lands descended upon him will not go in 
satisfaction of the covenant, except as to such as 
were purchased after the covenant.—LECHMERE 
v. LECHMERE (LADY) (1735), Cas, temp. Talb. 80; 
2 Eq. Cas. Abr. 31; 25 E.R. 673, L. C.3 varying, 
8S. ©. sub nom. LECHMERE v. CARLISLE (EARL) 
(1733), 8 P. Wms. 211. 

"ons :—Consd. Barham v. Clarendon 


- Refd. Sowden v. Sowden (1785), 1 
Cogan v. Stephens (1835), 5 L. J. Ch. 17. 





Kq. 


1852), 10 Hare, 
3ro. C. C. 582; 
Mentd. Brown 


B. to C., undertook to settle £2,000 
upon them & the issue of their marriage, 
ae A.’s lifetimo he paid the interest 


daughter :— 


will hoe directed that the sum should be 
deducted from the inheritance of his | PILLAN 
: aftor the death of 
A., that B. was entitled to rauk as a 
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v. Dawson (1705), Pree. Ch. 240; Wrightson v. A.-G.(1737), 
Wost temp. Hard. 187; Sanders v. Sanders (1739), West 
temp. Hard. 686; Deacon v. Smith (1743), 3 Atk. 323; 
Ellinor v. Garton (1745), 9 Mod. Hep. 480; Pultency v. 
Darlington (1782), 1 Bro. CG. CG. 223: Devese vw. Pontet 
1785), 1 Cox, Ky. Cax. 188: Russell v. Smnythies (1786), 
1 Cox, Kq. Cus. 215; Wilson vr. Piggott (1794), 2 Ves. 
35L; Garthshore vr. Chalice (1804), 10 Ves. 1; Perry v. 
Phelips (1810), 17 Ves. 173; ‘Twbbs v. Broadwood (1831), 
2 Russ. & M. 487; Wrightson v. Macaulay (1845), 4 
Hare, 487 ; Mathias v. Mathias Q 858), 38m. & G. 552; Re 
Ie Lancey (1869), L. R. 4 Kxch. 345; Re Ffenncll’s 

° Re Ffenncell’s Estate, Wright v. Holton, [1918] 
1 Ch. 91. 


6497. Covenant to pay annuity.|—-The father of 
two illegitimate children executed a bond con- 
ditioned for the payment of an annuity of £30 
for the support of them & their mother during their 
joint natural lives, or, in case of the death of the 
children, during the natural life of the mother. 
One of the children having died :—Held : the exor. 
of the obligor was liahle on the bond for the arrears 
of the annuity accruing after the death of that 
child.—JAMES v,. TALLENT (1822), 5 B. & Ald. 
889; 1 Dow. & Ry. K. B. 548: 106 EK. R. 1418, 


6498. Covenant to pay debt—Debt paid by 
testator’s heir—Re-imbursement from executors.] 
—ARMITAGE v,. METCALF (1666), 1 Cas. in Ch. 74 ; 
22 E. R. 701, L. Cc. 

Annotations :—Refd. Anon. (1679), 2 Cas. in Ch. 43; Tweddell 

v. Tweddell (1786), 2 Bro. C. C. 101. 

6499. Out of specific fund - Fund charge- 
able.|—-An engagement of intestate to pay money 
out of a growing fund, was a lien upon the adminis- 
trator chargeable upon that fund.—CrarkK v. 
ADAIR (1772), Lofft, 69; 98 I. R. 537. 


6500. Money advanced on bond.|—Relicf 
in equity, on an instrument which had been drawn 
by mistake as a joint bond, & in respect of which 
the remedy at law was gone; the nature of the 
transaction implying the obligee’s right to demand 
the consideration from the parties severally. 
The solvent obligor being dead, the demand 
available in equity both against his exor. & heir, 
though the real estate was liable only in default 
of the personalty. Though a legal obligation, & 
penalty may have become void at law, the con- 
dition of it is considered in equity, as an agreement 
to pay, regard being had to the nature of the con- 
sideration.—BIsHor v. CHURCH (1751), 2 Ves. Sen. 
371; 28 K. R. 238, L. C. 

Annotations :—Refd. Hoare v. Contencin (1779), 1 Bro. C. C. 
27; Burn v. Burn (1797), 3 Ves. 573 + Devaynes v. Nobics, 
Sleech’s Case (1816), 1 Mer, 539. Mentd. Ball v. Storie 
(1823), 1 Sim. & St. 210; Devaynes v. Noble, eae v. 
Noble (1831), 2 Russ. & M. 495; Beresford v. Browning, 
Browning v. Beresford (1875), L. R. 20 Eq. 564; Kinnaird 
v. Trollope (1889), 42 Ch. D. 610. 


6501. ——_ Under mortgage — Intervening 
surrender of mortgage security——Leasehold.]— 
A lessee mortgaged the demised premises, & 
covenanted for himself & his heirs with the mtgec., 
his exors., administrators & assigns, to repay the 
mtge. money. Afterwards, the mtgee. joined with 
the mtgor. in surrendering the lease, for the purpose 
of having a new lease granted to the latter ; which 
they agreed should be assigned to the mtgee., by 
way of security, for his principal & interest; & 
that that arrangement should not prejudice any 
other security that the mtgee. might have for his 
debt. A new lease was granted to the ratgor., 
but he did not make any assignment of it in 











creditor upon his estate for the sum.— 
8S v. PorRTER’s EXkvuUTORS 
(1887), 7] 8. Cc. 420.—S8. AF. 


e. Covenant not to sell intoxicating 
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pen aoe contracts of deccased: Sub-sects. 3, 4 
-] 


pursuance of the agreement. After his death the 
mtgee. assigned to A., the principal & interest 
due to him, & his security for them under the 
deed of surrender :—Held: the covenant in the 
mtge. of the original lease was not extinguished 
by the surrender, & the assignee was a specialty 
creditor of the mtgor. in respect. of it.—-GREEN- 
WooD v. TAYLOR (1845), 14 Sim. 505; 9 Jur. 480 ; 
60 EK. R. 454. 


6502. Covenant to settle property—-On support 
of charities.]|—Testator, by deed in his lifetime. 
covenanted with the vicar of W. for himself, his 
heirs, cxors., & administrators, that he or they 
would invest a sum of money in govt. securities, 
in the respective corporate names of the vicar of 
W., the churchwardens of W., & the archdeacon 
of C., upon trust to apply the interest thereof to 
the support of a school, & to certain other charit- 
able purposes :—Held : the exors. of testator were 
bound to perform the covenant, & they could 
not discharge themselves by merely showing that 
the partics could not, by law, take the property 
in their corporate characters.—TUFNELL v. CON- 
STABLE (1838), 7 Ad. & Wl. 798; 3 Nev. & P. K. B. 
47; 1 Ww). Woll. & 1f. 113; 7L. J. Q. B. 106; 
2 Jur. 79; 112 FE. R. 670. 


Annotation :—Mentd. Kekewich v. Manning (1851), 
G.M. & G. 176. & (1851), 1 De 


6503. ———- Unnecessary sale of property by 
executor.|—-W.., by voluntary conveyance, assigned 
to pltf., the exors., ete.. his furniture, effects, ete., 
in trust, to the use of W., settlor, for his life, & 
at his death, in equal moicties, to the use of two 
nieces of W., named. Covenant by W., for him- 
self & his heirs & exors.. to do all further reasonable 
acts & things for further & better assigning & 
transfering the said furniture, etc., to pltf., on the 
same trusts as by pltf. or his counsel should be 
reasonably advised. W. was in possession of the 
furniture, ete., till his death. On that event, 
deft., his exor.. became possessed, & sold the whole. 
Pltf. sued deft., a8 exor. of W., on the above 
covenant for further assurance, averring. in his 
declaration, that it was at no time necessary to 
sell any of W.'s chattels, to pay any debt of W., & 
that there were no creditors of his who could im- 
peach the validity of the indenture, & assigning, 
by way of breaches, first, that. deft. refused to 
deliver possession of the furniture to pitf.; & 
secondly, that deft. converted & sold the same, 
not alleging that he sold it in market. overt :-— 
Held: pitf. was entitled to recover, at least on 
the last breach. the value of the furniture possessed 
by W. from time of his executing the deed to his 
death & afterwards sold by deft. as his exor. 
though trover might have been sustained for the 
same cause of actionn—WaARD v. AUDLAND (1847) 
16 M. & W. 862; 9 L. T. 0.8. 105; 153 BR: 


> 


hua v. ates Teng), 58 C. B. 249. 
wnhe’s Settlmt. Trusta, H : 
ete - G1 Sol. Jo. 27. Mentd. Winter b. Winter 
R747; ie oe ats v. Tucker (1883), 

Seaeh coh ee eee » Ex p. : 5 
~ B. D. 447; Cochrane v. Moons (i890). 25 OE De a. 


6504. Moneys appropriated to testator’s own 


use.|—A. covenanted under hand & seal to sett 
a sum of stock upon certain trusts, & subsequently 





liquor—In contract for aale of la _— 
An agreement supcradded to Boson 
of sale of land, that the Purchaser 


shall not allow the ralo of intoxicating 
igeor on the land without the per- 
mission of the vendor, is binding upon 


ADMINISTRATORS. 


appropriated this sum to his own use :—Held: 
the violation of the obligation so entered into 
constituted a debt by specialty in favour of the 
trustees against the assets of A.— Re JLIAWKSWORTRH, 
LOVELL vt. SHERWIN (1853), 2 Hq. Rep. 329; 22 
L. T, O.S. 167; 2 W. R. 34. 


6505. Consideration — Forbearance to declare 
party defaulter.]|—-A bond given to persons to 
whom the obligor had lost bets on horse-races, 
which he was unable to pay, in order to prevent 
them from taking the steps which, under the con- 
ventional code established among betting men, 
they were entitled to take, & which would have 
been followed by consequences involving the 
obligor in considerable pecuniary loss :—Held: 
valid, & provable against the obligor’s estate.— 
BuBB v. YELVERTON (1870), T.. KR. 9 Eq. 4713 
39 L. J. Ch. 428; 22 L. T. 258; 18 W. R. 512, 
Annotations :-—Refd. Hyams v. Stuart King, [1908] 2 K. B. 

696. Mentd. Re Deerhurst, 2c p. Scaton (1891), 64 L. T. 

273; Re Browne, Ex p. Martingell, (1904) 2 K. BB. 133 ; 

Chapman v. Franklin (1905), 21 'T. L. It. 514; Cooper 

v. Willis (1906), 22 'T. L. R.582 ; Goodson wv. Grierson, [1908] 

1K. B. 761. 

6506. Not to expose misconduct.] — To 
an action on a bond against deft. as exor., he 
pleaded that plitf. had seduced & committed 
adultery with the wife of deft.’8 testator, between 
whom «& pltf. it was agreed that, in consideration 
that deft.’s testator would not expose & make 
public the conduct of pltf., he would not sue on 
the bond. On demurrer to the plea :-—Held: 
there was no valid consideration for the agreement, 
& the plea was bad.—BRownN v. BRINE (1875), 
LEx.1.5; 451.35.Q. B. 1293 33.1. T. 7033; 24 
W. R. 177. 

——.]—See, also. Contract, Vol. XIT., pp. 
189-196, Nos. 1145-1567. 

6507. Promise by covenantee not to sue—Verbal 
promise only—In consideration of promisee taking 
out administration.]|—In covenant by A. against 
B. as administratrix of C., for breaches of covenant 
in an indenture between A. & C., B. pleaded that 
she took out administration at the request of A., 
& upon his promise that he would not charge or 
seck to charge her as administratrix or otherwise, 
with any breaches of the covenants contained in 
the indenture, & that no assets had come to her 
hands since the taking out of administration. 
Pitf. having replied, taking issue upon the promise : 
—Held: pltf. was cntitled to judgment non 
obstante veredicto, on the ground of the insufficiency 
of such parol promise to bar the action.— ILARRIs 
v. Goopwyn (1841), 9 Dowl. 409; 2 Man. & G. 
405; Drinkwater, 73; 2 Scott, N. R. 459; 10 
TI, J.C. P. 623 138 Is, R. 8038, 

Annotation :—Refd. Thames Haven Dock Co. v. Brymer 

(1850), 5 Exch. 696. 

Consideration generally, see CONTRACT, Vol. XII. 
pp. 172-234. 

Covenants in leases.J]—-See Sub-scct. 12, post. 





SuB-SECT. 4.—CONTRACTS RELATING TO 
ARBITRATION, 


Agreement to submit to arbitration—No proviso 
for event of death.|—-See ARBITRATION, Vol. IT., 
pp. 393-395, Nos. 524-542. 


the exor. of the purchaser.—S 
VILLE DUTCH REFORMED CHURCH 9, 


Part VI.—LtIABInIty OF REPRESENTATIVE. 


—— Proviso for event of death.|—Sce ARBITRA- 
TION, Vol. II., pp. 395, 396, Nos. 513-553. 


6508. Performance of award—Liability of repre- 
sentatives for-—Time of performance arriving after 
testator’s death.|/—An exor. is bound to perform an 
executory order in an award against his testator, 
although the time of performance does not happen 
till after his death.— KINGUEL v. KNAPMAN (1583), 
Gro. Kliz. 11; 2 Leon. 1553; 78 E.R. 277. 
Annotations :—Retd. Joyner v. Vyner (1680), T. Raym. 


415. Mentd. Boson », Sandford (1689), 1 Show. iol; 
Bradbury v. Morgan (1862), 7 L. I. 104. 


6509. .|—Agreement between vendor 
& purchaser, of a copyhold estate, in which they 
covenant for themselves, & their representatives, 
to fulfil the contract & to refer the question of 
value. One of the parties dying, the representa- 
tives cannot annul the decision of the referee, by 
showing an error in his estimate or compel the 
acceptance of the penalty under which the agree- 
ment was secured in satisfaction of their breach 
of contract.—BELCHIER v. REYNOLDS (1751), 3 
Keny. 873 96 HK. R. 1818, 








SuB-sEctT. 5.—AGREEMENTS TO LEAVE LEGACY. 


6510. In consideration of marriage—Marrlage 
of promisee & third party.|—An asxumpsit lies 
against an exor. on a promise made by testator to 
leave pltf. a sum of money in consideration of 
Mmarriage.—SANDERS ¥. KSTERBY (LG17), Cro. Jac. 
417; 70 BE. BR. 35653 sub nom. SAUNDERS v. 
Estersy, Jenk. 336, Ex. Ch. 


6511. —— .}—Articles in marriage to pay 
£500 with his daughter by such a time, & to secure 
her all his real & personal estate when he died ; 
& afterwards he devised all his personal estate 
to another, which being contrary to the articles, 
that agreement was decreed to be performed. 


Exors., defts., shall stand & be exors. in trust for 
pltfs., that they may have the benefit of the 
marriage agreement (per CuR.).—HARMORE vv. 
Brook (1674), Cas. temp. Finch, 183; 2 Rep. Ch. 
92; 23K. . I6L. 


6512. —-- -}~—Proposals of marriage 
written by the lady’s brothers, acting by her 
father’s authority, stated that ‘“'I., the father, 
also intends to leave a further sum of £10,000 in 
his will to Miss T., to be settled on her & her 
children, the disposition of which, supposing she 
has no children, will be prescribed by the will 
of her father. These are the bases of the arrange- 
ment, subject, of course, to revision ; but they will 
be sufficient for B. to actupon.” B., uponreceiving 
the proposals, provided a jointuro as required by 
them for his intended wife, & then imarried her. 
In the settlement, afterwards executed, there was 
no mention of this sum of £10,000; & it was not 
left by T. in his will :—Held : his estate was liable 
to the payment of the £10,000, with interest from 
the end of one year after his death.— HAMMERSLEY 
v. DE BieL (Baron) (1845), 12 Cl. & Fin. 45; 
8 H.R. 1312, H. L.; affy. 8. C. sub nom. De BEI. 
v. THOMSON (1841), 3 Beav. 469. 

Annotations :-—Distd. , 

O. 8. 370 5 tena o White (1854) 4 WL, Cas. 10393 

Crook (1857), 3 Sea OAAUT. AEM, Prvio weedy ee, 

2 Gur Le F . ; ‘ P - Prole v. Soady (850): 


nsd. Loffus v. Maw (1862), 3 Giff. 592. 
Sands v. Soden (1862), 31 L. J. Ch. 870. Folld. Walford 


v. Gray (1865), 5 New Rep. 235; Williams v. Williams 
(1868), 37 L. J, Oh. 854. Apld. Thomson v. Simpson 
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(1870), L. R. 9 Eq. 497. Consd. Alderson v. Maddison 

(1880), 5 Ex. D. 293; Re Badeock, Kingdon v. Tagert 

(1880), 17Ch. D. 361 ; Viretv. Virct (1880), 50 L. J. Ch. 69; 

Synge vo. Synge, [1894] 1 Q. B. 466. Refd. Bold +. 

Hutchinson (1855), 20 Beav. 250; Cooper v. Wormald 

(1859), 27 Beav. 266; Goldicutt ». Townsend (1860), 

28 Bouv. 445; Loxley v. Heath (1860), 20 L. J. Ch. 313; 

Hargreaves t. Pennington (1864), 34 L. J.Ch. 180; Lautour 

v. A.-G. (1864), 5 New Rep. 102; Coverdale v. Kast- 

wood (1872), 21 W. KR. 216; Erskine v. Adcane, Bennett's 

Claim (No. 2) (1873), 42 L. J. Ch. 849 ; Coles v, Pilkington 

(1874), L. Rt. 19 Eq. 174; Dashwood v. Jermyn (1879), 

12 Ch. D. 776; He Allen, Hincks v. Allen (1880), 49 

L. J. Ch. 553; Maddison v. Alderson (1883), 8 App. Cas. 

467: Re Fickus, Farina v. Fickus, [1900] 1 Ch. 331; Re 

Broadwood, Edwards v. Broadwood (No. 2) (1912), 56 

Sol. Jo. 703. Mentd. Lassence v. Tierney (1849), 1 Mac. 

& G. 551; Surcome tv, Pinniger (1853), 3 De G, M. & G. 

571: Wood v. Midgley (1854), 5 De G. M. & G. 41; Bark- 

worth v. Young (1856), 4 Drew. 1; Stroughill v. Gulliver 

(1856), 27 L. T. O. S. 258; Warden v. Jones (1857), 2 

De G. & J. 76; Forshaw v. Welsby (1860), 30 Beav. 243 ; 

Traill v. Baring (1864), 3 New Rep. 362; Re British & 

American Steam Navigation Co., Ward’s Case (1870), 

L. lt. 10 Eq. 659; McManus x. Cooke (1887), 35 Ch. D. 

681; Johnstone v. Mappin (1891), 60 Ju. J. Ch. 241; 

Sharman v, Sharman (1892), 67 L. T. 834; He Holland, 

Gregg v. Holland, [1902] 2 Ch. 360; Re Bankruptcy Notice, 

11924) 2 Ch. 76. 

6513. .|—A. father, on a treaty for his 
eldest son’s marriage, promised by letter to settle 
a sum of money forthwith, & to recognise his son 
in common with the rest of his family in the future 
provisions of his will. The sum of money was 
settled, & the marriage took place on the faith of 
the representation in the letter. By his will 
testator made a substantial provision for his son, 
but much less than equal to those made for his 
other children :—Held: the promise was so vague 
as to the amount, that consistently with it testator 
might have given all his property to a stranger, & 
the promise was satisfied by the provision in the 
will & codicil.—KAY v. CROOK, KAY v. Kay (1857), 
3Sm. & G. 407; 29 L.T. 0.8. 10; 3 Jur. N.S. 
104; 5 W. R. 220; 65 BE. R. 715. 

Annotations :—Consd. Laver v. Fielder (1862), 32 Beav. 1; 
#e Allon, Hicks v. Allen (1880), 49 L J. Ch. 553. Refd. 
M‘Askie vt. M‘Cay (18687716 W. KR. 1187. 

6514, ——~—° .|—-In 1873 a father, prior to 
the marriage of his daughter, in a letter to her 
intended husband stated: ‘* You_are of course 
aware that with my large family Eliza will have 
little fortune. She will have a share of what I 
leave after the death of her mother, who I wish 
to leave in comfortable independence if I should 
leave her a widow.’? The intended husband 
accepted the letter as giving him some rights, & 
the marriage took place. The father afterwards 
acquired a large fortune, & died in 1898. Lis 
wife predeceased him. By his will he left a legacy 
of £2,000 to the daughter, & gave the residue of his 
estate equally between six of his other seven 
children. The daughter & her husband claimed 
by virtue of the letter to be entitled to an equal 
eighth share of the father’s estate :—-Held : (1) the 
letter did not constitute a contract by the father, 
but was merely an expression of his intentions ; 
(2) if it were a contract, it was an obligation to 
leave, not an equal eighth share, but some portion 
or share of his estate to the daughter, & was 
fulfilled by the legacy.—Re Fickus, Farina v. 
Fickus, [1900] 1 Ch. 331; 69 L. J. Ch. 161; 81 
L. T. 749; 48 W. R. 250; 44 Sol. Jo. 157. 


6515. -}—The father of an intended 
bride, when asked by the husband to make a 
settlement, wrote: ‘‘ I have made a will leavin 
V., the bride, a legacy of £5,000, & I do not inten 
to alter it. I shall leave the allowance of £150 as 
it is.’ The will was afterwards revoked :—Held : 
the letter followed by the marriage constituted an 
enforceable contract as to the £5,000, but not as 
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to the £150, & B. was entitled to prove against 
the estate of the father for the £5,000 by way of 
damages.—/te BRoADWooD, EDWARDS v. BROAD- 
woop (No. 2) (1912), 56 Sol. Jo. 703, C. A. 


6516. Marriage of testator & promisee.|— 
Action of the case brought [against exor.] upon a 
promise made to the woman when she was sole, 
in consideration the woman would marry testator 
he promises that if the woman should over-live 
testator, that then he would leave her worth £100, 
& they aver that she did marry him; & after the 
husband died & did not leave her worth £100 l 
& deft. pleads non assumpsit, & found for pltf.— 
SMITH v. STAFFORD (1618), 1 Brownl. 18; Noy, 26; 
Hut. 17; Ilob. 216; 123 LK. R. 638. 

Annotations :-—Folld. Clark v. Thomson (1629), Cro. Jac. 571. 
Refd. Holder », Dickeson (1673), Freem. K. B. 95; Cage 
vw, Acton (1699), 1 Ld. Kaym. 515. Mentd. Loyd tv. Lee 
(1718), 1 Stra. 94. 

6517. —— -|—Brown 1. SAVAGE (1674), 
Cas. temp. Finch, 184; 23 E. R. 101. 


J—See, also, CONTRACT, Vol. XII., pp. 
220-222, Nos. 1818-1838. 


6518. Moral obligation—Repayment of money 
borrowed.|—— A person borrowed a sum _ of 
money in the year 1807. In 1815, he stated, by 
parol, to the attorney of the party entitled to it, 
that. he had made provision by his will, & had 
directed his exors. to pay it at his death. He 
died in 1825, without having made any such 
provision. In an action against the exor. :—Held: 
the promise was good, & the money recoverable. 
Neither Stat. Frauds nor Stat. Limitations applied 
to the case & a moral obligation to pay was a 
sufficient consideration for the promise.—WELLS 
v. HORTON (1826), 2 C. & P. 883, N. P. 3 subse- 
quent proceedings, 4 Bing. 40. 


———.|—See, also, Contract, Vol. 
201, 202, Nos. 1609-1619. 


6519. Consideration of concurring in sale—Con- 
currence of beneficlaries—Deceased selling as 
executor—Having interest in sale.|—S. being an 
exor. of G. & devisee of his real estate in trust for 
his children, induced the children to concur in the 
sale, & conveyance of G.’s real estate to his own 
brother & partner, he himself being interested in 
the purchase, by a verbal promise to leave them by 
his will as much or more than they would get 
under the will of G.:—Held: although the sale 
was necessary for payment of debts, & the full 
value was given, there was a sufficient consideration 
for the promise, & the estate of S. was bound to 
pay the children of G. a sum equal in amount to 
the clear residue of G.’s estate. — RIDLEY v. RIDLEY 
(1865), 34 Beav. 478 ; 6 New Rep. 11; 34 L. J. Ch. 
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6521 i. Work done in expectation o 
legucy.}—Testator agreed that if if 
would supply him from time to time 
with money & goods, & would tabour 
for him on his farm pltf. should be 
yee therefor at testator’s death, & 

hat testator would devise to pltf. 
testator’s farm in payment. Pitf. was 
testator’s son, & the agreement stated 
in the declaration was verbal, & as 
proved was to poy pltf. with the farm : 
—Held: noaction would lie because the 
agreement showed that testator never 
intended to incur any personal] Habilit 
to pitf.; it related to an interest {n lan 
which could not be enforced.—FRIAR ¢ 


WILMOT (1884), 23 
CAN. 


f 





performing nursin 
otherwike. 


contract by 


' Damages for breach of contract. | 
—B. promised to provide for A. who 
had been acting as housekeeper at a 
weekly wage & Rape pra been 
uties for bim. 

A. stayed with B. 
B. made no provision for A. by will or 
n an action brought by 

A. against the administrator of B. 
estate eggs tia aera SH for breach of 
efor € Pa 
entitled to judgment.—O’SULLIVAN >. 
NATIONAL TRUSTEES EXECUTORS 
AGENCY Co. OF AUSTRALASIA, LTv., 


EXECUTORS AND ADMINISTRATORS. 


$62; 12 L. T. 4813; 11 Jun. N.S. 475; 13 W. R. 
763; 55 BK. R. 720. 
Annotation :—Mentd. Davey v. Shannon (1879), 4 Ex. D. 81. 
6520. Consideration of establishing school-— 
Money promised for maintenance.|—S. promised 
in consideration of pltfs. establishing a school 
at a certain place] to leave pltfs. £3,000 by will 
for the maintenance of the school, but subsequently 
left all her property to deft. :—Held: pltis. were 
entitled to be paid £3,000 from the estate by way 
of damages for breach of contract.—Re SOAMEN, 
CHURCH ScHOOLS Co., LTD. v. SOAMES (1897), 
13 'T. L. R. 439. 


Consideration generally, see CONTRACT, Vol. XIT., 
pp. 172-234, Nos. 1270-1036. 


6521. Work done in expectation of legacy.]|— 
Where a man does work in expectation of a legacy, 
he cannot sue the exor.—-OSBORN ?. GUY'S 
Hosprrart (GOVERNORS) (1726), 2 Stra. 728; 93 
E.R. 812. 

Annotations :—Apld. Baxter rv. Gray (1842), 
771. Refd. Hulse v. Hulse (1856), 17 C. B. 
6522. -|—Tf plitf. [a stockbroker] had 

undertaken the several services proved without 

any view to a reward, but with a view to a legacy, 
he could not set up any demand against testator’s 
estate, but of that the jury were to decide (LORD 

KENYON, C.J.).—LE SAGE ¥. COUSSMAKER (1794), 

1 Esp. 187, N. P. 


6523. ——— Agreement for payment by legacy 
only—-No proof of such agreement.}-——A surgeon 
forbore to send in his bill for medicines & attend- 
ance to a deceased patient in her lifetime, under the 
expectation of a legacy. On her death, finding 
she had left. him nothing, he made a claim on her 
exors. :—Held: he was entitled to recover, no 
proof having been given of any understanding 
between the parties that he was to be paid only 
by a legacy.— BAXTER v. GRAY (1842), 3 Man. & G. 
Til; 4 Scott, N.Ro3743 J) n.d. CG. PL. 6830 183 
BK. R. 1349. 

Annotation :—Consd. Hulse v. Hulse (1856), 17 C. B. 711. 





3 Man, & G. 
Tt. 











6524. ——-~.]---SHALLCROSS vr. WRIGHT, No. 6545, 
post. 
6525. ~--Where a niece had been induced 


to render valuable services to her uncle on the 
faith of his representation that by so doing she 
would become entitled to the benetit of the trusts 
created in her favour by a codicil to his will, & 
testator afterwards revoked such trusts :—Held : 
he had no right to make such revocation, & the 
trusts in favour of the niece declared by such 
codicil must be performed. 


Testator’s representation. . . binds the property 
which he devised to pltf. as completely .. . as 
if he had bound himself in consideration of money 


N. B. RR. 546.— 








g. -/—Where services are 
rendered upon the faith of a promise 
to leave property by will, which testator 
fails to perform, an action may be 
maintained against his representatives 
to recover compensation for the 
services in the shape of damages for 
breach of the previous promise.— 
SMITH t. McGUGAN (1892), 21 A. It. 
542.—CAN. 


8 h. —— Jteasonable 


till his death, but 


compensation 
awarded.}—H. K. died at a very ad- 
vanced age, having been faithfully 
cared for during the last three years 
of his life by his son J. K. & his son’s 
wife. He had promised in considera- 
tion of this attention & care to devise 


pitf. was 
& 
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not to revoke the gift, & had made the person 
named in his will a purchaser of the property 
devised (STUART, V.-C.).—LOFFUS v. Maw (1862), 
3 Giff. 502; 32 L. J. Ch. 49: 6 L. I. 3463; 8 
Jur. N.S. 607 ; 10 W. R. 513; 66 E. R. 544. 
Annotations :—Apld. Coles v. Pilkington (1874), L. R. 19 Eq: 
174. N.F. Maddison v. Alderson (1883), 8 App. Cas. 467. 


Refd. M‘Askic v. M‘Cay (1868), 16 W. R. Montd. 
‘paill v. Baring (1864), 3 New Itop. 362. 


6526. .|—An intestate induced a woman to 
serve him as his housekeeper without wages for 
many years & to give up other prospects of 
establishment in life by a verbal promise to make a 
will leaving her a life estate in land, & afterwards 
signed a will, not duly attested, by which he left 
her the life estate :—Held;: there was no contract, 
& even if there had been & although the woman 
had wholly performed her part by serving till 
intestate’s death without wages, yet her service 
was not unequivocally & in its own nature refer- 
able to any contract, & she could not maintain an 
action against the heir for a declaration that she 
was entitled to a life estate in the land.--MADDISON 
v. ALDERSON (1883), 8 App. Cas. 467; 52 L. J. 
Q. B. 737; 49 L. T. 3033; 475. P. 821; 31 W. RR. 
820, II. L.; affg. S. C. sub nom. ALDERSON v. 
MADDISON (1881), 7 Q. B. D. 174, C. A. 

Annotations :—Consd. Humphreys v. Green (1882), 10 

if B.D. 148. Apid. Hodson v. Heuland, {1896] 2 Ch. 428. 

onsd. Miller & Aldworth v. Sharp, [1899] 1 Ch. 622. Refd. 
A.-G. v. Hubbuck (1884), 13 Q. B.D. 275; Mills v. New 
Yoaland Alford state Co. (1886), 32 Ch. D. 266 ; McManus 
t Cooke (1887), 35 Ch. 1D. 681; Blackburn ec. Blackburn 
(No. 1) (1891), 36 Sol. Jo. 27; Davis v. Leicester Corpn., 
11894] 2 Ch. 208; Licenses Insce. Corpn. & Guarantees 
Fund v. Lawson (1896), 12 T. L. LR. 5013 Coleman v. 
North (1898), 47 W. BR. 57; Isaacs v. Evans (1899), 16 
T. L. R. 113; Re Fickus, Farina v. Fickus, [1900] 1 Ch. 
331; Thursby vr. Eecles (1900), 70 L. J. Q. B. 915 Cha- 
wronicre v. Lambert, [1917] 2 Ch. 356; 2e Bankruptcy 

otice, [1924] 2 Ch. 76; Rawlinson v. Ames (1924), 69 
Sol. Jo. 112. Mentd. 2e Boetham, Er p. Broderick (1886), 
18 Q. B. D. 3803; Gillnan, Speneer v. Carbutt (1889), 
GL L. T. 281; Lucas ec. Dixon (1889), 22 Q. B.D. 357; 
&e Holland, Gregy ». Holland, 11902] 2 Ch. 360; Banbury 
v. Bank of Montreal, [1918] A. C. 626; Morris v. Buron, 
L198} A.C. 1. 





SuB-SECT, U6.—AGREEMENTS FOR SALE OF 
LAND. 


See, generally, SALE OF LAND. 


6527. Executor of vendor-—-Agreement to pur- 
chase copyholds-——-Purchase-money partly paid.|— 
A. agrees with B. to purchase a copyhold for two 
lives; pays £200 in part, & was to pay the re- 
mainder in three months, & then to name his lives 
& take up his copy; act. is held, the three months 
expire, & the lives not named nor the copy taken 
up, & B. dies suddenly ; & the manor comes to one 
who was not bound by this agreement. The exor. 
of B. decreed to repay to £200.—AWBRyY v. Keen 


one of his houses to a son of J. K., but 
died intestate :-—eli: J. K. was 
ontitled to receive reasunable compensa- 
tion for the services rendered out of 
H. K.’s ostate.—-He KENNEDY'S KSTATE 
a 11 N. 5. R. (2 qt. & C,) 539.— 


rtf., 


k. —— Whether action lics for 
apecific perfornunce.|—Where uw con- 
tract stator, founded upon 
valuable consideration, that he will 
leave by his will to the other con- 
tracting party a sum of money OB a 
legacy, ix clearly made out, the 
representatives of testator may be 
compelled to make good his obligation. 
But where testator, the grandfather of 


Pproniusing to 
or her by will, adopted her at the age 
of twelve, & maintained her, while she 
worked for him, for nine years, but left 
her nothing by his will, & paid 
nothing for her services :—Jleld >: the 
romise & the consideration were of 
oo uncertain a character for specific 
performmance.—-WALKER v. BOUGUNER 


PART VI. SECT. 2, SUB-SECT. 6. 
1. Option to purchase — Granted by 
lessor to lessce.J—A. 


LB. in May, 1899. The lease contained 
an option, whereby B. had the right to 
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(1687), 1 Vern. 472 ; 1 Eq. Cas. Abr. 28; 23 E.R. 
t 


597. 


6528. —— Sale of vendor pendente lite—Title 
of vendor declared bad—-Repayment of purchase- 
money.|-——A decree was made against A. setting 
aside, as fraudulent, a purchase by an agent from 
his principal; & a reconveyance, & the usual 
accounts of rents & purchase-moncy were directed, 
in which an allowance was to be made for sub- 
stantial repairs & lasting improvements. A. sold 
& conveyed part of the property, pendente lite, & 
died before the accounts were completed; a 
supplemental bill was filed against the purchasers, 
& the heir & personal representatives of A.; the 
bill charged that the purchasers, in case of eviction, 
claimed compensation out of the estate of A. The 
conveyances, pendente lite, being set aside :— 
Held: (1) the purchasers were entitled in this suit, 
as against their co-defts., the personal repre- 
sentatives of A., to an order for the repayment of 
their purchase-moncy & were entitled as against 
pltf. to an allowance for substantial repairs & 
lasting improvements, but no great relief could 
be given them in this suit ; (2) the heir & personal 
representatives were proper parties to the supple- 
mental bill_—TREVELYAN v. WHITE (1839), 1 
Beay. 588; 48 E. ht. 1069. 


6529. Specific performance decreed against.| 
—A. having agreed to purchase a real estate, the 
purchase-money for which exceeded the amount 
of his personal estate, by his will, made a few days 
afterwards, attested by three witnesses, as to all 
the wordly goods that: it had pleased God to bless 
him with, gave & bequeathed to his wife & two 
sons, all his goods, cattle, chattels, personal 
estatc, & effects whatsoever; & in case they died 
without issue, etc., gave the children’s share of 
the personal estate & effects over; testator dying 
before the purchase could be completed :—Held: 
the agreement ought to be specifically performed, 
& the words of the will, being insuflicient to com- 
prehend real estate, the estate ought to be conveyed 
to the eldest son & his heirs, etc.—CaAvE v. CAVE 
(1762), 2 Eden, 1389; 28 E. R. 849. 


abinotann :—Mentd. Carr v. Ellison (1786), 2 Bro. C. C. 
56. 











6530. Liability for costs of suit.]— 
Where a person, having contracted to sell or lease 
an estate, dies leaving a will, which renders the 
institution of a suit for specific performance 
necessary, his estate must bear the costs.— 
SANDERSON v. CHADWICK (1863), 2 New Rep. 414. 


See, generally, SPECIFIC PERFORMANCE. 


Devolution of proceeds of sale.|— See 
Part IIT., Sect. 2, sub-sect. 4, ante. 


6531. Executor of purchaser—Possession by 


mako provision purchase the leased property within 


two years. <A. died in Nov. 1899, & 
hig widow was appointed administra- 
trix of his estate. 8. claimed his 
right to purchase within the limited 
time :—Held: A.’s representative was 
bound by the option—YvuILL tv. 
WHITE (1901), 22 C. L. T. 3123 5 
Terr. L. Lt. 275.—CAN., 


her 


m. Ieecutor of vendor—No title in 
vendor—Verbal agreement to excha 
—Whether specific performance Gilowed.} 
—Pitf. lent a piano to deft.’s wife. 
Sho offered him two lotsa of Jand in 
exchange for it which pltf. accepted. 
No written agreement or memvurandum 
was signed by any one. Deft.’s wife 


anted a lease to 
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purchaser before death—No further steps to com- 
plete.|—A. verbally agreed with B., his solr., for 
the sale of land to B. This agreement, which 
was never reduced to writing, provided that B. 
should bear all expenses of making out the title, 
that possession should be at once given, & that the 
purchase-money should be paid at a fixed future 
date with interest in the meantime. B. entered 
into possession, but took no further steps in com- 
pletion of the purchase, &, before the purchase- 
money became due, died. In a suit by A. for 
specific performance against the exor. of B. :—- 
Held: B., as A.’s solr., ought to have had an 
agreement in writing prepared & the exor. was 
bound to complete the purchase & pay the costs 
of tho suit. — BRAFIELD v. SCRIVEN (1873), 22 


W. R. 202. 


SUB-SECT. 7.—CONTRACTS RELATING TO 
COMPANIES. 


6532. Deceased promoter—Liability to repay 
commission received—Improper suppression of 
information.|—Pltf. co. was formed to purchase 
certain collieries & ironworks offered for sale by 
trustees of the late B. A contract was ultimately 
entered into between the trustees & C., by which 
they undertook to sell the property in question 
for about £300,000 to a co. to be formed by C. 
C. undertook to bring out the co., or forfeit a 
deposit: of £20,000 in the event of his being un- 
successful. At the time of the completion of this 
contract another agreement. was entered into by 
which the vendors agreed to allow C., in com- 
pensation for his services, & the risk run, a com- 
mission of £85,000 out of the purchase-money. 
There was an understanding between C. & the 
other persons engaged in the formation of the co. 
as to the distribution of this commission. This 
agreement, as to commission, was entirely omitted 
from the prospectus on the grounds that it was only 
an arrangement between the vendors & their 
agents. The co. was formed chiefly by deft. 
G.’s exertions, who, as between himself & C., 
undertook all the risk, provided the £20,000 
deposit & stipulated to receive £65,000 out of the 
£85,000. The purchase was completed, & the 
commission paid & divided. ‘This action was 
subsequently brought to make defts. jointly & 
severally liable to repay the commission money :— 
Held: the estate of a deceased promoter was lialle 
to repay a sum of £500 received by him.—-BAGNALL 
v. CARLTON (1877), 6 Ch. DD. 8713 47 L. J. Ch. 30; 
ae oe ; 26 W. RR. 243; on appeal, 6 Ch. D. 


Annotations :—Mentd. Evans v. Davis (1878), 10 Ch. D. 
747; Nant-y-glo & Blaina Lronworks Co. v. ave (1878), 
12 Ch. D. 738; Emma Silver Mining Co. v. Grant (1879), 
11 Ch. D. 918; Kmma Silver Mining Co, v. Lewis (1879), 

Cc. LP. D. 396 > Lydney & Wigpool Iron Ore Co. ». Bird 
(1886), 33 Ch. D. 85; Capel v. Sim’s Ships Compositions 
Co. (1888), 57 L. J. Ch. 713; Je Faure Electric Accumu- 
eee a aeere fone ee : te enone Corpn. v. Lever, 

. B. ; Le rator Permanen 
Bldg. Soc. (1894), 10 T. L. R. 537; E Pag tiee 





tdwards v. Hood- 
Barrs, [1905] 1 Ch. 20; Jubilee Cotton 
[1924] A. C. 958. Mills v. Lewis, 


died, & deft. took out. lettcrs of adminis- 
tration to her estate. Neither pltf. 
nor any one claiming under him ever 
entered into apse en of the lots. 
Deft.’s wife did not own the lots, & 


were deft.’s lots. 


had no right or interest in them; they 
In an action against 
deft. as administrator of his wife’s 
estate :—Held : specific performance of 
the agreement made with her could not 


Exxecutors AND ADMINISTRATORS. 


Membership—Representatives as members.]— 


: ‘ANIES, Vol. IX., pp. 100, 404-409, Nos. 
1239, 1240, 2591-2631. 
Underwriting shares.|—See CoMPANIEs, Vol. 


IX., p. 184, Nos. 1165, 1166. 

Contract to take shares—Liability of executors of 
agent.|—See CoMPANIES, Vol. 1X., pp. 260, 262, 
Nos. 1613, 1623. 


6533. Calls on shares—Due after payment of 
simple contract debts—Notice to executors.]— 
Testator, who died in 1837, was possessed of shares 
in a banking co., & had executed the co.’s deed, by 
which he agreed to pay instalments & perform 
covenants. His exors. received the dividends 
upon the shares, & paid the simple contract debts. 
The banking co. failed in 1847, & upon being wound 
up under Winding-Up Act, the exors. were called 
upon for a contribution, & the assets being in- 
sufficient, a claim was made by the official manager, 
that the payments to simple contract creditors by 
the exors., should be disallowed :—Held: although 
the exors., by receiving the dividends, had implied 
notice of the labilitics of testator in respect of the 
shares, yet as the liability had not arisen till after 
the simple contract debts were paid, they could 
not now be disallowed.—HENDERSON rv. GILCHRIST 
(1853), 1 Kq. Rep. 2153; 22 1. J. Ch. 9703 21 
L. T. O. 8S. 191; 17 Jur. 570; 1 W. BR. 426. 
Annotation :—Reid. Re Royal Bank of Australia (1855), 3 

Sm. & G, 272. 

6534. ——— Shares issued as fully paid up —- 
Not in fact so paid up—Knowledge of testator’s 
agent.|—Re HALIFAX SUGAR REFINING (Co. (1891), 
7T. L. R. 293, C. A. 


Transmission of shares---On death.]— Sec 
COMPANIES, Vol. IX., pp. 404-400, Nos. 2591-2631; 
Vol. X., pp. 1135, 1136, Nos. 8011-8014. 


6535. Surrender of shares—To director on behalf 
of company—Company unable to purchase shares.| 
—Where a testator transferred his shares in a co. 
to a director on behalf of the co., the co. not having 
power to purchase the shares :—Held: the exors. 
were contributories.— Re VALE OF NEATII & SouTH 
WALES BREWERY Co., RICHMOND's LEXECUTORS’ 
JASE (1849), 3 De G. & Sm. 96; 13 L. T. O.8. 422 ; 
13 Jur. 727; 64 i. R. 396. 

No provision in constitution of company.]— 
See COMPANIES, Vol. IX., p. 419, No. 2709. 

Regulation & management—-Service of notice 
of meeting.|—Sec ComMPpaANIEs, Vol. IX., p. 568, 
Nos. 3770, 3771. 

Winding up-—Liability for calls.]|—-See Com- 
PANIES, Vol. X., p. 917, Nos. 6280, 6281. 
Unregistered companies.|—Sce Com- 
PANIES, Vol. X., p. 1096, No. 7680. 


6536. Joint stock & private banks —- Liability 
of estate of shareholder—To judgment creditor of 
bank.|—A judgment creditor of a banking co. 
may prove his debt in this ct., against the assets 
of a deceased sharcholder, without first obtaining 
the leave of a ct. of law to issue execution against 
testator’s assets under 7 & 8 Vict. c. 113, 8. 13.— 
Re Wauton’s Estate (1857), 23 Beav. 480; 53 
i. R. 189. 

-.|—See, further, BANKERS, Vol. III., 
pp. 150, 151, 158, Nos. 189, 190, 200, 223. 











be decreed .—ADOLPH v. Goon 
OW. L. &. 401; 


b (1912), 
5 Sask. L. Lt. 106; 
CAN. 


1 W. W. Rh. 93 
1 Dv. L. k. 700.— 


Part VI.—LisBiwiry 


SuB-SECT. 8.—-CONTRACTS BETWEEN I{USBAND 
AND WIFE. 


See HusBAND & WIFE. 


SUB-SECT. 9.—GUARANTEE., 
See GUARANTEE. 


SuB-SEcT. 10.—IMPIIED OBLIGATIONS. 
A. In General. 


6537. General rule.]—— Wherever a_ relation 
exists between two parties, which involves the 
performance of certain dutics by one of them & 
the payment of reward to him by the other, the 
law will imply, or a jury may infer, a promise by 
each party to do what is to be done by him. 
Therefore, an action may be maintained against 
the exors. of an innkeeper on his implied promise 
to keep safely & without diminution the goods of 
his guest. The exors. are also liable in tort, 
the loss of the goods being a wrong committed 
within Civil Procedure Act, 1833 (c. 42), 8. 2.— 
MorGAN v. Ravey (1861), 6 H. & N. 265; 30 
L. J. Ex. 1831; 3 L. T. 784; 25 J. P. 3876; 9 
W. R. 376; 158 H.R. 109. 

Annotations :—Consd. Batthyany «. Walford (1887), 36 Ch. 

D. 269. Mentd. Baylis v. Lintott (1873), L. R. 8 C. LV. 

345 ; Herbert v. Markwell (1881), 45 L. T. 649 ; Medawar 


». Grand Hotel Co., [1891) 2 Q. B. 11; Robb v. Green, 
hee 2 Q. B. 1; Jackson v. Watson, (1909) 2 K. B. 


6538. --—.]—The possessor of Austrian en- 
tailed estates died domiciled in, & left property 
in, England. By the law of Austria the possessor 
is under an obligation to hand over the property 
to the successor in as good a state as when he 
received it, & is liable for deterioration, whether 
voluntary or permissive, unless it occurs without 
any fault of his, & he is entitled to compensation 
for improvements made by him. The successor 
brought a creditor’s action in England against the 
English extrix., in which it was admitted by the 
parties that there was some deterioration, & also 
that some improvements had been made. A 
decree for administration was made with liberty 
to pltf. to take proccedings, in the cts. of the 
countries in which the estates were situate, to 
establish the amount of his claim :—Held: the 
objection that pltf.’s claim was for a tort analogous 
to waste, & therefore, according to English law, 
died with the person, & could not be enforced in 
an English ct., was not sustainable, for the detcrio- 
rations were not to be regarded as torts but as 
breaches of an obligation in the nature of an 
implied contract. 


It is not only where there is an express contract 
that a suil grounded on some default of the person 
whose representative is sucd can be maintained ; 
but if the position of the partics was such that 
the law of England would imply a contract from 
that position, then on assumpsit the cxor. might 
still be held liable (Corron, L.J.).—BATIHYANY 
v. WALFORD (1887), 36 Ch. D. 269; 56 L. J. Ch. 
881; 35 W. R. 814; sub nom. Re Barriiyany- 


PART VI. SECT. 2, SUB-SECT. 10.—A. 


n. Aoreement to collect rents on 
ay 8 death—Whether agreement to 
employ binding on executors.}—An 


agreement that 8. shall collect rents in 
I3.’s estate after his death for a com- 
mission, & that B.’s exors. shall pa: 

the commission on all rents collected, 
does not bind B.'s exors. to employ 8S. 
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STRATTMANN, BATTHYANY-STRATTMANN v. WAL- 

FORD, 57 L. T. 206, C. A. 

Annotations :—Mentd. Re Piercy, Whitwham v. Diercy 
(1894), 64.L. J. Ch. 249; Harvey v. North-Eastern Marine 
Engineering Co. (1902), 5 W. C. C. 30. 

6539. Detention of goods by deceased.]—Defts. 
demurred for that they are exors. & therefore not 
chargeable in law to account for foods received 
by testator, but ordered to answer.—BEECHER t. 
Hase.woop (1579), Ch. Cas. in Ch. 143; 21 E.R. 85. 


6540. Improper receipt of Crown salary.]— 
The exor. of a person who has annually received 
a salary from the Treasury by virtue of a privy 
seal, but which salary was not legally duc to him, 
although ordered by the Lord Treasurer, shall 
be liable to an action of account for the moneys 
received. DODINGTON’S CASE (1597), Cro. Eliz. 
545; 78 I. R. 7913; sub nom. KR. v. DODDINGTON, 
Moore, K. B. 475. 

Annotation :—Mentd. A.-G. v. Perry (1734), 2 Com, 481. 


6541. Funeral expenses of wife—Liability of 
husband’s estate—Although parties living apart.|-— 
The estate of a husband in the possession of his 
devisce is liable to the funeral expenses of testator’s 
wife although she lived apart from him on a 
separate maintenance.—BERTIL v. CHESTERFIELD 
(LoRD) (1723), 9 Mod. Rep. 31; 88 EB. BR. 296. 
Annotation -—Mentd. In the Goods of Spitty (1852), 16 Jur° 

92. 


OF REPRESENTATIVE. 


6542. Payment over of money received—Funds 
received as assignee in bankruptcy.) — The as- 
signee under an old commission, at the time of 
his death, in 1818, had moneys in his hands, con- 
sisting of dividends declared, but unclaimed :— 
Held: the amount was recoverable from his re- 
presentatives. by the assignees subsequently 
appointed.—GREEN v. WESTON (1837), 3 My. & 
Cr. 385; 7 L. J. Ch. 67; 1 Jur. 955; 40 E.R. 
974, L. C. 


Annotations :-—Retd. Peunell v. Deffell (1853), 4 Do G. M. 
x Gh. 372. Mentd. Re Wilcocks, Er ». Woodford (1850), 


19 L. J. Bey. 8; Tucker v. Hernaman (1853), 4 De G. M. 
& G. 395, 
6543. ——— Moneys received as trustee—Not as 


receiver—Discretion as to payment.|—Testator, in 
his lifetime, was appointed, by deed, by a mtgor. 
& mtgee., to receive the rents of the mtged. estates, 
& by the terms of the deed testator was, after 
allowing taxes & repairs, to hold the remaining 
rents in trust; first, to pay taxes; secondly, 
costs of collection ; thirdly, commission ; fourthly, 
premiums on policies of insurance; & fifthly, 
‘in satisfaction, on Jan. 6, & July 6, of the accru- 
ing interest due on the principal moneys secured, 
& to pay the ultimate surplus, if any, to_pltf.,” 
with a proviso, that if on those days, Jan. §, 
& July 6, testator should have rents & profits in 
hand, it should be lawful for him to retain the whole 
or part, for the purpose of paying the premium 
in that year on the policies. Testator did not 
execute the deed. There was an admitted balance 
at testator’s death, as appeared by an account 
rendered by the exor. :—Held: testator was not 
a mere receiver but a trustee, & was not bound 
by the terms of the deed to pay the surplus existing 
on each Jan. 6, & July 6, but had a discretion, 
under the control of a ct. of equity, to keep the 
funds in his hands, if reasonably necessary.— 


The ct. will not infer an ment 
to employ where a contract do go 
does not appear on the faco of the 

ment, although both parties may 
have contemplated an employment.— 
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BARTLETT v. Dimonp (1845), 14 M. & W. 49; 
141, J. Ex. 372; 51. T. 0.8. 56; 153 E. R. 385. 
Anlanon i—Mentd. Pardow v. Price (1847), 16 M. & W. 


6544. Misrepresentation as to charge on land— 
Made to intending purchaser—Liability for difference 
between actual & represented charge.|—A. mtgor. 
represented to an intending purchascr that the 
estate was only liable to a mtge. for £20,000 to 
G. & Co., an additional sum of £10,000 being secured 
on the mtgor.’s personal property. The whole 
sum had in fact been originally secured on_ the 
land, & G. & Co. denied that they had ever done 
anything to part from their security on the land. 
After the death of the mtgor., G. & Co. filed a bill 
of foreclosure, & obtained from the purchaser the 
whole £30,000 :—Held : as between the purchaser 
& the exors. of the mtgor., the representations 
made by the mtgor. to the intending purchaser, 
were equivalent to a contract with him, & the per- 
sonal property of the mtgor. was liable to the 
extent of the £10,000.— A.-G. v. Cox, PEARCE v. 
A.-G, (1850), 3 H. L. Cas. 240; 10 E.R. 93. 
Annotations :-—Mentd. Re Oriental, Commercial Bank, 

Exc p. Maxoudoff (1868), L. LR. 6 Eq. 582; Re Barned’s 

Banking Co., Forwvods’ Claim (1869), 5 Ch. App. 18; 

Rte Morrish, Exc p. Hart Dyke (1882), 22 Ch. D. 410; 

Lybbe v. Hart (1885), 29 Ch. 1). 8; Shaw v. Lomas (1888), 

69 L. T. 4773; Revill v. Bethell, {1918) 1 K. B. 638. 

6545. Inevitable damage & expense caused to 
third party—Infectious disease in house of third 
party — Destruction of goods.) — (1) Testator, 
while on a visit, died of a malignant fever. The 
furniture was by the advice of the medical advisers 
destroyed, & the friend was obliged to remove 
from his house:—Held: testator’s estate was 
liable for the damage. 

(2) A physician attended testator for many 
years, without having obtained any remuneration. 
Ue stated that testator had promised to pay him 
for his services, or leave him an equivalent. He 
did neither :—Meld: the physician had no claim 
against the estate, & a payment made to him by 
the exor. was disallowed.--SHALLCROSS v. WRIGHT 
(1850), 12 Beav. 558; 19 L. J. Ch. 443; 16 
L. T. O. 8, 257; 14 Jur. 1037; 50 BE. R. 1174. 
Annotation :—As to (2) Refd. Re townson, Field v. White 

(1885), 29 Ch. D. 358. 

6546. Support of bastard child—_By mother— 
Death of mother.|—-The obligation on a woman to 
support her bastard child is a mere personal one 

in case of her dying intestate, no action for the 

of the 


v. TEMPLE (1863), 4B. & S. 491; 3 New Rep. 
34; 33 LL. J.Q. BL1; 91. T. 256; 28 J. P. Ti ; 
9 Jur. N.S. 1230; 12 W. R29; 122 BE. BR. 544, 

Ananes I Re Harrington, Wilder v. Turner (1908), 


6547. Maintenance of epee eerie ane, 
a lunatic not so found, was maintained oy the 
guardians of the S. Union in a pauper hinatic 
asylum from 1882 until her death in 1808. In 
1804, W. became entitled to a share of a fund, 
& in 1895, a person was appointed to exercise 
the powers of a committee of W., but the fund 


SENIOR v. ScAlrK (1884), 3N. ZL. 2. 
69 (Ss. C.).—-N.Z,. 


0. Maintenance of destitute son. J-— 
Under Destitute Persons Act, 1894, 
an order may be made against the 
exors. of the father of a destitute 


estate, although 


But suc 


person for maintenance out of the 
no order has been 
made against the father whilst living. 

an order cannot be made with: 
out evidence that there are assets in 
the hands of the exors.-SMILEY %, 
MURRAY (1897),16N.%. L. lt. 327.—-N.Z. 


EXECUTORS AND ADMINISTRATORS. 


was not in fact paid into ct. to the credit of W. 
until after W.’s death. In 1895 the guardians 
gave notice to the Master in Lunacy of their 
claim in respect of the past & future maintenance 
of W. After the death of W. this action was 
commenced by the guardians against the adminis- 
tratrix of W., claiming arrears of maintenance :— 
Held: (1) the expenses of maintenance was & 
debt of the lunatic; (2) arrears of maintenance 
could only be recovered in respect of six years 
prior to the commencement of the action.— 
Re WaArTson, STAMFORD GUARDIANS v. BARTLETT, 
[1899] 1 Ch. 72; 68 L. J. Ch. 21; 79 L. T. 462 ; 
47 W. R. 359. 

notations :— . Wandsworth Union v. 
4 Whorthineton 41000} BR here Laser Ay Distd. Wands- 

worth Union v. Worthington, (1906] 1 K. B. 420. 

6548. -]}—A lunatic not so found by 
inquisition was maintained in a pauper lunatic 
asylum by the guardians of a union from 1876 
until her death in 1904 at an annual cost of about 
£21. The lunatic was entitled to property pro- 
ducing about £8 perannum. By an order in lunacy 
a receiver was appointed of this income of the 
lunatic, & was directed to apply the same in & 
for the maintenance & benefit of the lunatic. 
Pursuant. to this order the receiver paid the in- 
come to the guardians from 1887 to 1903 for the 
maintenance of the lunatic, & the guardians in 
their books appropriated each payment of the 
receiver a8 @ payment on account of the arrears 
of maintenance due to them at the date of cach 
payment. At the death of the lunatic consider- 
able arrears of maintenance were due to the 
guardians, & in an action by them against the 
administratrix of the lunatic for these arrears the 
administratrix contended that the guardians were 
only entitled to six years’ arrears prior to the date 
of the writ :—Held: under the circumstances the 
payment by the receiver took the case out of 
Stat. Limitations, & the guardians were entitled 
to payment of all the arrears due to them.— 
WANDSWORTH UNION ¥, WORTHINGTON, [1906] 1 
K. B. 420; 75 L. J. K. B. 285; 95 L. T. 331; 
70 J. P. 1913; 54 W. R. 422; 22 T. L. R. 284; 
50 Sol. Jo. 273; 4 L. G. R. 320. 

———.|—See, generally, LUNATICS. 


6549. Undertaking to pay for building alteration.] 
—A testator promised to defray the cost of certain 
alterations in a chapel in which he was interested, 
provided the total expense did not exceed a certain 
amount. Lstimates were obtained & submitted 
to testator, & thereafter the provost of the chapel 
entered into a formal contract for the work. ‘T'es- 
tatan ALAA nf alan hal hang exe- 
cuted, but before a contract for the remainder 
had been centered into :—Held: testator’s estate 
was liable for the cost of so much only of the work 
in respect of which a contract had been entered 
into before testator’s death.-Re MOUNTGARRET 
Co eoUnty: INGILBY v. TALBOT (1913), 29 T. L. K. 

ad De 
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B. Breaches of Trust. 
(a) In General. 
generally, Trusts & TRUSTEKS. 
6550. Liability though no benefit derived from 


PART VI cede 2, Sueeers 10.— 


p. pare ne ue ae, ip bard 
property—. ility o rm w 

y paid.J—M. & C. were trustees 

of a settlement on a married woman. 


Part VI.-—LIABILITY OF REPRESENTATIVE. 


preach.|—Settlement of a renewable lease in trust 
out of the rents & profits to pay the fines & charges 
of renewing; &, subject thereto, for husband & 
wife successively for life; remainder to the first 
son at twenty-one. The trustees, not having re- 
newed in the lives of the tenants for life, answer- 
able, as for a breach of trust, though not deriving 
any benefit from it; liable therefore, with the 
assets of the tenants for life, with reference to 
their enjoyment, & the occupying tenant having 
purchased the husband’s life interest, to procure 
a renewal for the son: the trustees indemnified 
against the expense by an application of the assets 
of the tenants for life in the first instance; but 
the occupying tenant not charged in their favour. 
—Montrort (LORD) v. CADOGAN (LORD) (1810), 
17 Ves. 485; 34 E. R. 188; varied (1816), 2 Mer. 
3, L. C. 
i — .- Shaftesbury v. Marlborough (1833), 
Anne evens: Po ea pecan (1846), TL. i ay : 
157: Adey v. Arnold (1852), 2 De G. M. & G. 432 ; Hughes 
”. Wells (1852), 9 Hare, 749 ; Jenkins v. Robertson (1853), 


1 Eq. Rep. 123; Richardson v. Jenkins (1853), 1 Drew. 
477: Holland v. Holland (1869), 4 Ch. App. 449, n.; 


Isaac v. Wall (1877), 46 L. J. er 576; Ite Parkers, Hz p. 


Sheppard (1887), 19 Q. B. D 


6551. Loss occasioned happening after trustee’s 
death—Continuing Hability on representatives.|—. 
In 1806, a husband at Calcutta, being desirous 
of making a provision for his wife & the issue of 
the marriage, entered into a bond to A. for pay- 
ment to him of £10,000; & he, at the same time, 
conveyed an estate in the East Indies to A., upon 
trust to sell it, & to raise the £10,000, or so much 
of it as the estate would produce: & it was pro- 
vided by the deed of conveyance that as soon as 
A., his exors., etc., should have realised the net 
& clear sum of £10,000 by means of the sale or 
of the bond, & should, at the request & direction 
of the husband & wife, or the survivor, in writing, 
first made for that purpose, have remitted the same 
to England, to B., C., & D., in the best, & as to him, 
his exors., etc., should seem the most eligible 
manner, he should stand discharged of the trusts, 
& should not be answerable for the payment of 
the bills in which the same should be remitted : 
& it was declared that B., C., & D. should invest 
the money in govt. or real security, upon trust 
for the husband for life; with remainder for the 
wife for life; with remainder for the children of 
the marriage; & that A., until the sale, should 
be seized of the premises, &, after the sale & until 
the moneys should be remitted, should be interested 
in the proceeds, upon the same trusts as were before 
declared concerning the £10,000 to be remitted 
to the trustees. The property was sold in the 
year 1811 for 145,000 sicca rupees, & the purchase- 
money was, in 1813, received by A.’s house of 
business in Calcutta, who were the agents of the 
husband, & who then, by the direction of A., set 
apart 80,000 sicca rupees, being then equal in 
value to £10,000 sterling, & carried the same to 
the account of A. & another person, as trustees 
of the settlement, & held the remainder of the 
purchase-money to answer the husband’s drafts. 
In 1818 A. retired from the house of business. 
In 1825 he died. In 1826 the husband requested 
the surviving partners of A. to invest the 80,000 
sicca rupees in a note of the East India Co., which 
they did, in the names of their firm. In 1827 the 


C. for some years acted, alone, but at 
his death M. made inquirics as to the 
money & found that it had been per- 
mitted by C. to get into deft.’s hands, 
& had been by him mixed up with 
partnership moneys & employed in 
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deceased trus 


deft. firm’s business. 
alone :—Held : 
members of deft.’s firtn were jointly & 
severally liable, & neither his partner 
the representative of é. the 
» Was & necessary 
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husband died. In 1832 the wife required A.’s 
exors., who were in England, to procure a remit- 
tance of the £10,000 to England ; whereupon they 
directed the house of business to transmit that 
amount in bills, payable to B. & D., C. being dead. 
The house of business thereupon sold the note 
of the East India Co., & drew a bill upon their 
correspondents in London, payable to A.'s exors. : 
but, before the bill became due, both the house 
in Calcutta & their correspondents in London had 
failed, & the bill was never paid. Except as 
before mentioned, no request was ever made by 
the husband & wife, or the survivor, to remit 
the money. Upon a bill by the children of the 
marriage against A.’s exors.:—Held: A.’s estate 
was liable to make good the sum of £10,000 ster- 
ling.—BACcoN v. CLARK (1836), 3 My. & Cr. 204 ; 
40 E. lt. 988, L. C. 

Annolanon :—Consd. Lander v. Weston (1855), 3 Drow. 


6552. ——.]—(1) A testator, who died in 
1841, directed his trustces to sell his real estate, 
& gave them some discretion therein. Instead 
of selling, they mortgaged, & retained the estate : 
—Held: they had committed a breach of trust, 
& the estate having become depreciated they were 
liable for the loss. 

(2) Where a loss occasioned by a breach of trust 
does not happen until after the death of the trustee, 
his assets are equally liable. 

(3) Two deceased trustees having committed a 
breach of trust by mortgaging, instead of selling 
testator’s real estate, & accounts of the estate 
being necessary :—Held: notwithstanding the 
32nd General Order of Aug. 1841, a suit could 
not be maintained to charge the estate of one 
trustee, & take the accounts, in the absence of 
the representative of the other.—DEVAYNEs tv. 
ROBINSON (1857), 24 Beav. 86; 27 L. J. Ch. 157 ; 
291. T. 0.8. 244; 3 Jur. N.S. 707; 5 W. RR. 509 ; 
53 i. R. 289. 

Annotations :—As to (1) Consd. Grayburn v. Clarkson (1868), 


3 Ch. App. 605. efd. Darke v. Williamson (1858), 22 
J. P. 705. As to (3) Refd. Smurthwaite v. Hannay 
(1894), 6 R. 299. 

6553. ——.]—Whcere a loss has_ been 
occasioned by wilful default, since the duty of 
the trustee was to do that act which he has omitted 
to do, he by omitting to do the act has been guilty 
of a breach of trust for the consequences of which 
he is liable though they do not develope them- 
selves until long after (PAGE Woop, L.J.).—GRAY- 
BURN v. CLARKSON (1868), 3 Ch. App. 605; 37 
L. J. Ch. 550; 18 L. T. 494; 16 W. BR. 716, L. JJ. 
A enne :—Refd. Sculthorpe v. Tipper (1871), L. R. 


232; Gainsborough v. Watcombe Terra Cotta 
hd o., Dunning v. Gainsborough (1885), 54 L. J. Ch. 








6554. No knowledge of breach of trust—Funds 
distributed among  beneficiaries—Admission of 
assets sufficient to answer breach.|—The exors. of 
a deceased trustee, having admitted the receipt 
of assets which would have been sufficient to 
answer a particular breach of trust committed 
by their testator, besides his other debts :— 
Held: they were chargeable with the loss occa- 
sioned by such breach of trust, although they 
had paid all his debts of which they had any 


On bill by M. 


Pr party.—MAoKAY wv. CAUGHEY (1875), 
e 


1 V. L. R. 56.—AUS., 


q. Loss occasioned b carcless- 
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knowledge out of the assets, & had distributed 
the whole surplus among the residuary legatees 
many years before, & at a time when they had no 
notice of the breach of trust, or of any claim in 
respect of it.—KNATCHBULL v. FEARNHEAD (1837), 
3 My. & Cr. 122; 1 Jur. 687; 40 E. R. 871, L. C. 
Annotations :—Apld. Egg v. Devey (1847), 16 L. J. Ch. 
3. Conad. Cam 


509. . ray v. Draper (1852), 20 L. T. O. 8. 
14. Folld. Nawoastle, sto: Banking Co. v. Hymers (1856), 
22 Beav. 367. Apld. Story v. Gape (1856), 2 Jur. N. 8. 


. Barrett (1857), 24 Bea 

Anta. fo lor a ‘taylor aetol L. 13 Eq. 477. - 

Low v. Carter (1839), 1 Beav. 426; Turner v. Nicholls 

1853), 1 W. It. 157; Dean ». Allon (1855), 20 Beav. 1; 

urquand v. Kirby (1867), L. It. 4 Eq. 123. 

6555. Breach by joint trustees—Estates of both 
liable—Assets of one estate only admitted— Right 
of contribution from other estate.|—By the 
decree, the estates of two deceased trustees were 
declared severally liable to replace a fund. The 
representatives of one only admitted assets, & 
the decree directed payment by them, & an 
account of the estate of the other. The whole 
being paid by the former :—Held: their right to 
contribution against the estate of the latter con- 
stituted a mere simple contract, although as 
against both estates, the demand was a specialty 
debt.—PRIESTMAN v. TINDALL (1857), 24 Beav. 
244; 53 E.R. 351. 

Annotation :—Reid. Robinson v. Harkin, [1896] 2 Ch. 415. 


6556. Improper dealings with trust property— 
Improper payments to life tenant.|—Trustees of 
stock sold it & lent the money to the tenant for 
life on improper security. One of them died, & 
the survivor received the money lent, & invested 
it in a different security, & shortly afterwards sold 
it out & again lent it to the tenant for life: the 
fund was lost:—Held: the original breach of 
trust was not cured, & the estate of deccased 
trustee was liable for the whole fund.—LANDER v. 
WESTON (1855), 3 Drew. 389; 25 L. J. Ch. 2353 
26 L. 'T. O.S. 254; 2 Jur. N.S.58; 4 W. R. 158; 
61 E. R. 951. 


6557. ———.]—Where a fund to which a 
married woman was entitled for her life, in re- 
mainder expectant on her husband’s death, was 
paid over to her husband, with her written con- 
sent, by a person who had notice of her interest 
in the fund. On a bill filed after the husband’s 
death, which occurred nearly nineteen years after- 
wards :—~Held: (1) the wife & her trustee were 
entitled to have an annuity, payable to the wife 
during her life & equivalent to the interest of the 
money so improperly paid, raised out of the real 
agsets of the person by whom such payment had 
been made, without praying for a decree on behalf 
of all the other creditors; (2) the right of the 
trustee of the settlement to sue was not barred by 
Stat. Limitations.—CreEsswEL. v. DEWELL (1863), 
4 Giff. 460; 3 New Rep. 148; 10 L. T. 22; 10 
Jur. N.S. 354; 12 W. R. 123; 66 E. R. 787. 


6558. Appointed fund paid back to ap- 
pointer.|—-The donee of a pene appointed the 
whole t fund to her daughter, one of the 
objects. The money was paid by the trustee at 
the daughter’s written request of even date with 
the appointment to the mother’s banking account ; 








J. No proper books had 
been kept by deceased, & the taking of 
unte in J.’s estate was attended 


acco : 
with difficulty & delay. Tho lability for her 


exceeded the whole of the asseta in 
deft.’s hands as extrix. & deft paid over 
the whole of her husband’s estate :-— 
Held eft. was only bound to answer 
husband’s liability to the 
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the daughter was married soon after, & her husband 
received a portion only of the fund :—Held: the 
representatives of the trustee were liable to re- 
place the trust fund.—MACKECHNIE v. MARJORI- 
BANKS (1870), 39 L. J. Ch. 604; 22 L. T. 841; 
18 W. R. 993. 


6559. ——— Fraudulent conveyance—By cestul 
que trust to trustee.|—Pltf. having been induced 
by the fraud & undue influence of L., her agent 
& trustee, to execute deeds by which, without 
any consideration, she conveyed all her property 
to him absolutely, filed a bill against his exor. to 
set them aside. Her former solr., who prepared 
& had the custody of the deeds, was joined as a 
deft. for pe of discovery, & costs were 
prayed against him, as well as the exor., on the 
ground of neglect of duty. The bill also charged 
him with fraud, which, however, was not proved. 
Throughout the litigation he acted as the solr. of 
the deft. exor. A decree was made, setting aside 
the deeds with costs against L.’s estate, & the 
solr. was ordered to pay the whole costs of the suit, 
in case L.’s estate proved insufficient to pay them. 
—BAKER v. LOADER (1872), L. R. 16 Hq. 49; 
42 L. J. Ch. 113; 21 W. R. 167. 

Annotations :—Refd. Clark ». Girdwood (1877), 7 Ch. D. 
9; Phosphate Sew ete Co. v. Hartmont (1877), 5 Ch. 
D. 394; elman v. Welman (1880), 15 Ch. D. 570. 
6560. Unauthorised investment.}—The 

two trustees of a marriage settlement invested 

trust moneys in partly paid up bank shares upon 
which there was considerable liability for uncalled 
up capital & which were unauthorised by the pro- 
visions of the settlement. The shares were trans- 
ferred to them jointly & they were registered in 
the books of the banking co. as joint holders of 
the shares. In 1897 one of the trustees died, & 
the survivor was afterwards registered as the 

holder of the shares. In 1899 the co. effected a 

reduction of its shares. In 1899 the co. effected 

a reduction of its share capital & of the liability 

on its shares, & in 1901 went into voluntary 

liquidation, when the surviving trustee was called 
upon to pay a considerable sum to discharge the 
liability for uncalled up capital, due upon the 
shares, which he paid accordingly. In an action 
by him against the representatives of his late co- 
trustee claiming contribution from the estate of 
deceased, to the extent of half of the sum he had 
paid to the liquidators, the representatives 
adnitted assets, but repudiated any liability to 
contribute to the relief of the surviving trustee, 
who had retained the shares for four years after 
the death of their testator, & had given them no 
notice of the investment. It was proved at the 
trial that after 1896 there was no market for the 
shares :—Held: the representatives of deceased 
trustee were bound to contribute out of his estate 
half the sum the surviving trustee had paid to the 
liquidators.—JACKSON v. DICKINSON, [1903] 1 Ch. 
He ; 72L. J. Ch. 761; 88 L. T. 507; 19 T. L. R. 


6561. Deceased acting as constructive trustee— 
Property of infant—Improperly sold by father.|— 
According to the law of Peru a father is entitled 
to administer the estate of his infant child, & to 
receive for his own benefit the income during the 
child’s minority. A father during the infancy 
of his daughter sold, as it was alleged, improperly, 





extent of assets received by her, & 
then only when such aaseta were 
ascertained by the taking of accounts. 
—ALBERTSON 0. ABBOTT, [1921] 
N, Z. L. R, 773.—N.Z. 
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a part of her property for much less than it proved 
to be worth. After his death the daughter claimed 
compensation out of his estate for the loss occa- 
sioned by this disadvantageous sale :—Held: the 
father stood in such a fiduciary position towards 
the daughter that the rule actio personalis 
moritur cum persona did not apply to the demand, 
&, as the sale had been made without justifica- 
tion, the father’s estate must account for the 
amount which would have been received from the 
property had it been retained in specie.—CONCHA 
v. MourRIETA, DE Mora v. ConcHa (1889), 40 
Ch. D. 543; 60 L. T. 798, C. A.; revad. on the 
facts, sub nom. CONCHA v. CONCHA, [1892] A. C. 
670, H. L. 


Annotations :—Mentd. Re De Nicols, De Nicols v. Curlier 


(1898), 67 L. J. Ch. 419; Perlak Petroleum Maatschappij 
wv. Deen, [1924] 1 K. B. 111. 


6562. ——-~— Wife’s property seized by husband— 
To his own use.]|—A legacy of £300 to which a 
married woman was entitled for her separate 
use, was paid to her, less duty on her separate 
receipt in 1876. Her husband, knowing it was a 
legacy to her, got possession of the money, & 
retained it until his death in Dec. 1894, & though 
she continued from time to time to ask him for it, 
she never took any proceedings to recover it from 
him, The evidence disclosed that the husband 
had received the proceeds of other legacies which 
had been left to his wife, which he was entitled 
to jure mariti, as they were not for her separate 
use, & came to her prior to Married Women’s 
Property Act, 1882 (c. 75), & that he had made 
her an allowance of £100 a year during his life, 
& left her an annuity of £350 by his will. After 
her husband’s death the widow brought an action 
against his exors. to recover the amount of the 
legacy, less duty, & interest :—Held: (1) even 
assuming that the husband was not aware that 
the legacy was for his wife’s separate use, he had 
notice of the will which was sufficient to put him 
on inquiry, & he became therefore, & continued 
to be, a trustee of the money for his wife until 
his death, so that Stat. Limitations did not apply ; 
(2) Trustee Act, 1888 (c. 59), s. 8, did not enable 
Stat. Limitations to be pleaded, because the 
husband retained the money & never accounted 
for it, or gave it up, & there was no acquiescence 
by the wife.—Re WASSELL, WASSELL v. LEGGATT, 
[1806] 1 Ch. 554; 65 L. J. Ch. 240: 74 L. T. 99; 
44 W. R. 298; 12 T. L. R. 208; 40 Sol. Jo. 276. 


6563. Stockbroker & client.|—One IF., 
who carried on business as an outside stock- 
broker, induced a client to enter into transactions 
by fraudulent statements that he was buying for 
her when in fact he was himself selling to her. 
None of the transactions were genuine purchases 
or sales, as F. never intended to deliver, & the 
client never intended to accept, delivery of the 
stocks. In the result the client incurred a con- 
siderable loss. In an action for the administra- 
tion of F.’s estate :—Held: the client’s exor. was 
entitled to prove against F’.’s estate for the amount 
which the client had placed in F.’s hands, because 
the transactions were induced by fraud, & because 
F. was in a fiduciary position & the representatives 
of a deceased trustee were never allowed to say 
that they could not pay a cestui que trust the 
amount which their testator ought to have paid.— 
Rte FRANKLYN, FRANKLYN v. FRANKLYN (1918), 
30 T. L. R. 187, 0. A. 


6564, Settled chattels—Lost or injured.]— 
Testatrix specifically bequeathed her jewellery & 
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lace to her daughter, with remainder in the event, 
which happened, of her daughter dying childless 
to testatrix’s son, & appointed them her exor. 
& extrix. On testatrix’s death in 1895, the 
daughter took possession of the jewellery & lace. 
She died in 1913, when some of the articles were 
found to have been broken up by her & others 
were missing. The son made a claim for com- 
pensation out of the daughter’s estate, which her 
exor. resisted on the ground that the claim was 
based on tort & merely personal :—Held: as the 
possessor of the articles the daughter was in the 
position of trustee or bailee for the remainderman, 
& he was, therefore, entitled to recover by way of 
compensation out of the estate the amount neces- 
sary to restore or replace the articles.—He Swan, 
WITHAM v. SWAN, [1915] 1 Ch. 829; 84 L. J. Ch. 
590; 113 L. T. 42; 31 T. L. BR. 266. 


Company directors.|—See Sect. 3, sub- 
sect. 4, post. 





(b) The Action for Breach of Trust. 


6565. Whether lapse of time bar to action— 
Long period of tlime—Reopening of accounts.]— 
WESTERN v. CARTWRIGHT (1725), Cas. temp. King, 
34; 25 E. R. 207, L. C. 

Annototion :-—Refd. Hercy v. Dinwoody (1793), 4 Bro. C. C, 








6566. ——.|—Testator devised his 
real estates to trustees upon trust for sale on any 
of his brother’s children attaining twenty-one, 
the rents in the meantime & the proceeds of the 
sale to be invested & divided among such children 
of his brother as therein directed. Testator died 
in 1822. In 1849, pltf., testator’s nephew, attained 
twenty-one. The property was sold, & the pro- 
ceads & accumulations were invested. Before the 
sale the rents were received by the trustees, one 
of whom died in 1836, another in 1844, & the sur- 
vivor in 1851. In 1859, pltf. filed a bill against 
the representatives of the several deceased trustees, 
alleging that they had neglected to receive certain 
rents, which, from their wilful neglect & default, 
had been lost to the estate, & praying for an 
account of rents so neglected to be received from 
testator’s death till the sale in 1849, & for pay- 
ment of the amount that should be found due. 
There was no charge of fraud against the deceased 
trustees. It appeared from the bill of costs of 
the solr. employed by the trustees, which were 
produced in evidence, that pltf. was present when 
the trustees’ accounts were settled & allowed. 
Pitf. denied all knowledge of the solr. in question, 
& stated that he was not till lately aware of the 
default of the trustees :—Held: the ct. could 
not, after such a lapse of time, entertain such a 
suit against the representatives of the deceased 
trustees.— BRIGHT v. LEGERTON (1861), 2 De 
G. F. & J. 606; 30 L. J. Ch. 338; 3 L. T. 713; 
aes N.S. 559; 9 W. R. 239; 45 E. R. 755, 
Annotations :—Consd. Carey v. e 

249. Refd. Re Goose Heston a Torisone (i 3855 20'Ch. 

D. 109; Rochefoucauld v. Boustead, eee Ch. 196 


Moentd. Smith v. Blakey (1867), L. R. 2 Masse 
v. Alien (1879), 13 Ch. D. $58. y 


6567. ———.]—Where under the usual decree for 
an account of testator’s debts a claim is made in 
respect of a debt the amount of which is not 
ascertained, the master ought to take the neces- 
sary accounts for ascertaining the amount. 

Testator was in the situation of a trustee for 
the creditors of bkpts. How then can the lapse 
of time, either in his lifetime, or since his death, 
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affect the debt (SHADWELL, V.-C.).—-BAKER v. 
MARTIN (1832), 5 Sim. 380; 58 E. R. 378. 


Annotation :—Folld. Brittlebank v. Goodwin (1868), lL. R. 
& Hq. 545. 


6568. ———.]—A marriage settlement of 1807, 
executed by all parties, contained a recital of the 
transfer of a sum of stock into the name of trustees. 
The stock never was transferred. The trustees 
died, one in 1827, the other in 1840. The person 
who ought to have transferred the stock became 
bkpt. in 1848, & died in 1851, only a fourth part 
dividend being got in under his bkpcy. :—Held : 
a bill filed in 1855 by a child of the marriage, who 
had attained twenty-one years in 1839, was not 
too late, & the estates of the two trustees were 
declared to be jointly & severally liable.—Strory 
v. GAPE (1856), 2 Jur. N. S. 706. 

Annotation :-—Folld. Brittlebank v. Goodwin (1868), L. R. 

5 Eq. 545. 

6569. Statute of arco wea ipage Pana by his 
will bequeathed all his property to H. upon the 
trusts thereinafter mentioned. He then bequeathed 
his leaseholds to H. for life, & after her death 
he gave part of them to B. for life with remainder 
to G. the younger absolutely, & gave the residue 
of his property to G. absolutely, & appointed 
Hi. his extrix. G. the younger survived testator, 
& dicd intestate in Mar., 1838. H. took out 
administration to his estate in May, 1838, & 
died in 1841, appointing B. her extrix., who thus 
became the representative of testator as well as 
of H. B. afterwards took out administration to 
G. the younger. One of the next of kin to G. the 
younger, in Dec. 1858, filed a bill against B. for the 
administration of the estate of G. the younger :—- 
Held: B. could not avail herself of any defence 
founded on Stat. Limitations, but an account of 
the rents of the leascholds received by B., which 
was not limited to six years before the filing of 
the bill, & an account of the personal estate of 
G. the younger, reccived by Hl. & B. respectively, 
had been rightly directed against B. 


A demand against the assets of a deceased 
trustee or personal representative for a breach 
of trust or misappropriation committed by him 
is not barred by the lapse of six years after his 
death (TURNER, L.J.).—OBEE v. BisHop (1859), 
1 DeG. F. & J. 1387; 29 L. J. Ch. 148; 1 L. TT. 
151; 6 Jur. N. 8. 132; 8 W. R. 102; 45 E.R. 
311, L. JJ. 

Annotations :—Folld. Brittlebank v. G 

5 Eq. 545, Consd. British Mutual oreveninent Ge. 7 

Smart (1875), 10 Ch. App. 569 n. d. Metropolitan 

Bank v. Heiron (1880), 5 Ex. D. 319. Apld. Re Blake 

Blako v. Power (1889), 60 L. T. 663. . Re Marsden, 

Bowden v. Layland, Gibbs v. Layland (1884), 26 Ch. D. 
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6570. ——.|—CRESSWELL v. DEWELL 
No. 6557, ante. at 
6571. -|—The analogy of Stat. Limi- 


tations cannot be set up by an exor. in answer to 
a claim founded on a breach of trust by his tes- 
tator.—BRITILEBANK v. GOODWIN (1868), L. IR. 
6 Eq. 545; 37 L. J. Ch. 377; 16 W. R. 696. 
Annotations :—Consd. British Mutual I jo. 0 
Smart (1875), 10 Ch. App. 569,n, std. Metronet. 
Bank ae nid Pa a re ae Folld. Re urge, 
e wrenson ? . ere e Refd 
Mackay, Mackay v. Gould, [1906] 1 Ch. obe . ce 


6572. J—A cestui que trust under a 
will brought an action against the administratrix 
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& the heir-at-law of the sole trustee, who had died 
intestate, to make his estate liable for the loss 
which had accrued to the trust estate owing to a 
breach of trust committed by him. Stat. Iamita- 
tions were not pleaded & at the trial an account 
was directed on the footing of the liability of the 
heir. He raised the defence of the statute on 
the further consideration :—Held: (1) that the 
statute should have been pleaded; & (2) the 
heir-at-law could not, on the principle of Brittle- 
bank v. Goodwin, No. 6571, ante, set up the statute 
in answer to a claim arising out of a breach of trust 
committed by the person whose estate had 
descended to him.—Re BURGE, GILLARD v. LAW- 
RENSON (1887), 57 L. T. 364; 52 J. P. 20. 


6573. Trustee Act, 1888 (c. 59), s. 8.|—- 
Re WASSELL, WASSELL v. LEGGATT, No. 6562, ante. 


6574. .|—Re TUFNELL, BYNG v. 
TUFNELL (1902), 18 T. L. R. 705. 


See, further, LIMITATION OF ACTIONS. 


6575. Defence to action—Acquiescence in breach 
by one beneficiary—Implied agreement not to sue 
by other.|—-B., an exor. of his father's will, sold out 
certain stock, & employed it in his business; but 
he afterwards replaced it in full. C., his sister, 
was entitled to a life interest in part of the stock, 
with remainder to such of her children as should 
be living at her decease. On the death of B., 
K., a son of C., threatened to take procecdings 
against the representatives of B., to make his 
estate liable for the breach of trust in so using the 
stock, whereupon C., who by her will had given 
certain benefits to E., made a codicil thereto, & 
thereby declared her full approbation of B.’s con- 
duct as regarded the trusts of his father’s will, 
& prohibited every person entitled to any benefit 
under her will from setting up any claim on account 
of any error or irregularity in the execution of 
those trusts; & she authorised her exors. & 
trustees to give & receive such releases & dis- 
charges as might be proper for effecting the objects 
of such declaration & prohibition. On the death 
of C., E. received the legacy given him by his 
mother, & signed the ordinary legacy receipt for 
it, but did not give a release, & afterwards insti- 
tuted the threatened suit:—Held: having 
accepted the gift under his mother’s will, he was 
only entitled to have the common account, but 
not to make any claim against the estate of B. 
in respect of the employment of his testator’s 
assets in his trade; & so much of the bill as 
sought to establish that claim was dismissed with 
costs.— EGG v. DEVEY (1847), 10 Beav. 444; 16 
L. J. Ch. 509; 10 L. T. O. S. 243; 11 Jur. 1023 ; 
50 E. R. 653. 


6576. No assets available—Particulars of 
receipts & payments unnecessary.]—A bill being 
filed against the representative of a deceased trustec 
to make his estate liable for an alleged breach of 
trust, dcfts. answered that after payment of debts, 
funcral, & testamentary expenses, there would not 
be sufficient to answer the demand. On excep- 
tions to this answer :—Held: it being a bill 
against a deceased person it was not necessary 
that defts. should go into particulars, & a general 
account of the receipts & payments was sufficient. 
—CULL v. INGLES (1868), 37 L. J. Ch. 385; 19 
L. T. 183; 16 W. R. 477. 


6577. Joinder of partles—Estate of joint trustee 
charged—Joinder of representative of co-trustee.| 
—DEVAYNEs v. ROBINSON, No. 6552, ante. 
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6578. —-~ ——— —— Alternative to appoint- 
ment & joinder of new trustees.|—An action for 
breach of trust was brought by a beneficiary under 
a settlement against, as sole defts., the exors. of 
one of the two trustees, but not the surviving 
trustee, of the settlement. The surviving trustee 
was also dead, & no new trustees of the settlement 
had been appointed, although the person in whom 
the powcr to appoint was vested was prepared 
to exercise it :—Held: the representatives of the 
surviving trustee must be added as defts., or new 
trustees of the settlement must be appointed & 
added as defts.—He JORDAN, HAYWARD v. 
Hamitton, [1904] 1 Ch. 260; 73 L. J. Ch. 128; 
00 L. T. 223; 52 W. R. 150; 48 Sol. Jo. 142. 


6579. ——— Surviving trustee charged—Repre- 
sentative of deceased trustee not necessary party— 
Except in special circumstances.]}——In an action for 
a general account against a surviving exor. & 
trustee it is not, in the absence of special circum- 
stances, necessary for pltf. to make the repre- 
sentative of a deceased trustee or exor. a party, 
unless deft. requires such representative to be 
added, & the circumstances of the case render it 
advisable that he should be so added.—Le 
HARRISON, SMITH v. ALLEN, [1891] 2 Ch. 349; 
60 L. J. Ch. 287; 64 L. T. 442. 


Annotation :—Consd. Re Jordan, Hayward v. Hamilton, 
{1904} 1 Ch. 260, 


C. Ecclesiastical Dilapidations. 


6580. Representatives of deceased incumbent 
liable.|—As to the second [question] that the 


action [to compel exors. of a deceased vicar to | 


pay money for rebuilding a vicarage-house] will 
not lie against the exors. it is contrary to all the 
rules laid down concerning dilapidations & the 
constant practice in relation to suits of this sort: 
for both in the ecclesiastical & temporal cts., 
since these suits have been retained here, multi- 
tudes of suits . . . . have been against the exors. 
or administrators, & have been always holden to 
be good, because it is not considered as a tort in 
testator, but as a duty which he ought to have 
performed, & therefore his representatives, so 
far as he left assets, shall be equally liable as 
himself (WILLES, C.J.).—SOLLERS v. LAWRENCE 

(1743), Willes, 413; 125 FE. R. 12438. 

Annotations :—Refd. Mason v. Lambert (1848), 12 Q. B. 
795 ; Ross v. Adcock (1868), L. R. 3C. P. 655; Batthyany 
v. Walford (1887), 36 Ch. D. 269; Re Monk, Wayman v. 
Monk (1887), 35 Ch. D. 583. Mentd. inlay v. Chirney 
(1888), 20 Q. B. D. 494. 

6581. -|—The exors. of a deceased incum- 
bent are not bound to put the rectory house into 
a finished state of repair, but are only bound to 
restore what is actually in decay, & to make such 
repairs as are absolutely necessary for the pre- 
servation of the premises.—PERCIVAL v. COOKE 
(1826), 2 0. & P. 460, N. P. 


aor :—Refd. Bunbury v. Hewson (1849), 3 Exch. 


6582. -}—The principle, whether against 
the predecessor in his lifetime, or his personal 
representative after his death, is this: that the 
maintenance of the houses, buildings, & other 
premises belonging to the benefice is a duty 
which the law casts on the incumbent because 
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Theron ne of deceased in- 
liable—W here wilful default. }— 


cu faculty :—Held : 
Where the deanery gate-house was, 


with the assent of the dean & chapter, 
removed by the late dean without any 
such removal was 
waste, & the necessary expense of 
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he enjoys the benefit (LoRD DENMAN, C.J.).— 
MASON v. LAMBERT (1848), 12 Q. B. 795; 17 
L. J. Q. B. 866; 12 L.T. 0.8. 311; 12 Jur. 1045; 
116 BK. R. 1069. alate 
Annotations :—Refd. Gleaves v. Parfitt (1860), 7 C. B. N. 8. 

38 ; ; nv. Monk (1887), 35 Ch. D. 583. 

Menia’ Wallis o Burke (1870), L. it OLE. 222. 

6583. .]|—The exors. of a deceased rector 
are not liable in an action on the case for dilapi- 
dations, by reason of such rector having pulled 
down a barn belonging & adjoining to the rectory, 
& erected another at the distance of a mile & a 
half on a more convenient site, & on rectory land, 
without obtaining a faculty or licence from the 
bishop for that purpose. Nor are they liable for 
dilapidations in respect of buildings which are not 
parcel of the freehold. 


Where gravel pits had been opened on rectory 
land, & gravel taken therefrom by the surveyors 
of the highways for the purpose of their repair, 
without sloping down the ground :—Held: the 
exors. were liable in respect of so much of the 
gravel as was dug out & sold generally by the 
rector himself, such digging & sale being equiva~- 
lent to an opening of gravel pits.—HUNTLEY v. 
RUSSELL (1849), 138 Q. B. 572; 18 L. J. Q. B. 239 ; 
13 1. T. O. 8S. 526; 13 J. P. 567; 13 Jur. 837; 
116 Ki. R. 1381. 


Annotations :—Refd. Ross v. Adcock (1868), L. R.3 CC. P. 
655; Eccl. Comrs. v. Wodehouse, (1895] 1 Ch. 552. 


6584. .|—Where the bishop has, under 
Keclesiastical Dilapidations Act, 1871 (c. 43), s. 34, 
made an order stating the cost of the repairs for 
which the exors. of a late incumbent are liable, 
the sum so stated is under sect. 36 a debt payable 
to the new incumbent out of the assets of the late 
incumbent pari passu with the debts of his other 
creditors.—J?e MONK, WAYMAN v. Monk (1887), 
35 Ch. D. 583; 56 L. J. Ch. 809; 56 L. T. 856, 
52 J. P.198; 35 W. R. 691; 3 T. lL. R. 552. 


6585. Prebendary—Residence not appro- 
priated to prebend.|—-SANpD’s CASE (1682), Skin. 
121; 90 BE. R 57. 

Annotations :—Consd. Doc d. Butcher v. Musgravo (1840), 
1 Man. & G. 625. Refd. Radcliffe v. D’Oyly (1788), 2 
Term. Rep. 630; Gleaves v. Parfitt (1860), 7 C. B. N.S, 
838; Ford v. Harington (1869), 1 Hop. & Colt. 331. 
6586. Successive incumbents— Within short 

interval—Contribution between representatives.]— 

A., being vicar of S., died, leaving the vicarage 

premises out of repair, & was succeeded by B., 

who died within a short time, also leaving the 

premises out of repair. C., on succeeding B., 

compelled the extrix. of B. to make good the 

dilapidations then existing; &, thereupon, B.’s 

extrix. brought an action against the cxor. of A., 

to recover the amount so paid to C. On de- 

murrer to the declaration :—Held: the right of 

B. against A. did not die with him, but it sur- 

vived to his representative, who might recover 

in the present action such a portion of the sum paid 
to C. as was requisite to make good the dilapida- 
tions occurring in the time of A., & existing at his 
death.— BUNBURY v. HEWSON (1849), 3 Exch. 
aoe 18 L. J. Ex. 258; 13 J. P. 571; 154 BE. R. 


6587. Vicar choral.|—A vicar-choral in a 
cathedral church, who succeeds or is appointed 
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Sect. 2.—On contracts of deceased: Sub-sect. 10, C., 
D. & B.} 


water v. Durant 
arington (1869), L. 


to a house of his predecessor in the vicar-choral- 
ship, is within the custom of ecclesiastical dilapi- 
dations, & therefore his representatives may D 
sued for the amount due in respect thereof at his 
death.—GLEAVES v. PARFITT (1860), 7 C. B. N. S. 
8388; 29 L. J.C. P. 216; 6 Jur. N.S. 805; 141 
E. R. 1045. eer 
AOS. Nes Tt Horde ESS, 

282. 

What constitutes dilapidations.}|—See EccLe- 
SIASTICAL Law, Vol. XIX., p. 507, Nos. 3648— 
3653. 

Nature of liability..—See EccLestastTicaL Law, | 
Vol. XIX., p. 507, Nos. 3654, 3655. 

Procedure to ascertain.]|—See IJCCLESIASTICAT. 
Law, Vol. XIX., pp. 508, 509, Nos. 3669-3674. 

Measure of Iliability.|}—See JccLESIASTICAL 
Law, Vol. XIX., p. 509, Nos. 3675-3687. 

Recovery by legal proceedings.|—See EccL:E- 
SIASTICAL Law, Vol. X1X., pp. 509, 510, Nos. 
3688-3695. 

On exchange of livings.|—-See ECCLESIASTICAL 
Law, Vol. XIX., p. 510, Nos. 3696-3699. 

Other  cases.|—See ECCLESIASTICAL 
Vol. XIX., p. 510, Nos. 3700-8702. 


Law, 


D. Obligations arising out of Legul Proceedings. | 


See Attorneys & Solicitors Act, 1870 (ce. 28), 
8.19; I. 8. C., Ord. 17, rr. 1-10. 


6588. Costs.|—If the person either having to 
pay or to receive them [costs] dies before the 
amount is ascertained by taxation, the obligation 
to pay & the right to receive is equally gone 
(MALINS, V.-C'.).—Trovur v. TRoUP (1868), 37 
I. J. Ch. 390; 18 L. T. 178; 16 W. R. 573. 
Annotation :—Mentd. Turner v. L. & S. W. Ry. (1874), 

L. R.17 Eq. 561. 

6589. Adjudged against deceased.}— 
Iexors. to pay costs adjudged against testator, 
because he had assets.—ENGLEFIELD v. ROTHER- 
cba (INHABITANTS) (1631), Toth. 86; 21 E. R. 


6590. ——— Of taxation of bill of costs—Delivered 
by deceased attorney.]—The extrix. of an attorney 
pays no costs though a sixth part of the bill is 
taken off.— WESTON v. Poot (1736), 2 Stra. 1056 : 
93 FE. R. 1030. 


_ 6591. —— ——.|—A bill of costs de- 
livered by a solr was taxed after his death & 
more than a sixth part was deducted :—Held : 
his extrix. was not liable to pay the costs of taxa- 
tion.— MILLER v. (1825), 4 L. J. O. S. Ch. 71. 


6592. -|—Where the adminis- 
trators of an attorney send in their intestate’s 
bill & a judge’s order is made to tax it & more 
than. one-sixth is taken off by the master, the 
administrators are not bound to pay the costs of 
taxation, although they consented to the judge’s 
order being made.—-PRIESTLEY v. GRAY (1840), 
9 Dowl. 154; Woll. 17. 


6593. —— Delivered to deceased testator.) 
—An extrix. who procures the bill of her testator’s 
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attorney to be taxed, is liable, in the discretion of 
the ct., for the costs of the taxation, when less 
then a sixth is taken off; & it is not sufficient to 
induce the ct. to exercise its discretion in her favour, 
that the taxation is procured in order to get 
possession of documents on which the attorney has 
a lien.—JEFFERSON v. WARRINGTON (1840), 7 M. 
& W. 137; 8 Dowl. 880; H. & W. 2; Woll. 55; 
10 L. J. Ex. 79; 4 Jur. 998; 151 E. R. TIl. 


6594. ——- Of appeal—Death of appellant— 
Before appeal heard.|—-A person was charged 
before justices with being nk on a highway 
while in charge of motor-car. He pleaded guilty 
& was sentenced to fourteen days’ imprisonment. 
He gave notice of appeal to quarter sessions & 
entered into a recognisance to appear & prosecute 
the appeal. Before the quarter sessions were held 
at which the appeal would have been heard applt. 
died. Counsel ebpeares at quarter sessions & 
informed the ct. that applt. had died, & he also 
made a statement that applt. would have been 
able to put a different complexion on the case 
if he had been alive. The quarter sessions made 
an order that the appeal should be dismissed 
with costs to be paid by the personal representa- 
tives of applt.:—Held: the personal represen- 
tatives had not. become parties to the proceedings 
& there was no jurisdiction to order them to pay 
the costs.—R. v». Spokes, Ex p. BUCKLEY (1912), 
107 I. T. 290; 76 J. P. 354; 28 T. L. RR. 420; 
23 Cox, C. (. 140, D. C. 


6595. ——— Matrimonial causes—Order for costs 
against husband — Liability limited to fund lodged 
in court.|—Where a husband, resp. in divorce 
proceedings, died on the eve of the trial, an order 
for the wife’s costs, limited to the amount lodged 
in ct., was afterwards made against the husband’s 
exors.—CUNNINGHAM Uv. CUNNINGHAM (1897), 77 
L. T. 405. 

Annotations :—Distd. Maconochie v. Maconochic, Maconochie 
v. Maconochie & Hlake (1916), 86 L. J. P. 10; Coleman v. 
Coleman & Simpson, (1920) P. 71. 

6596. —— No taxation or order for 
security applied for.!.—Upon the death of a hus- 
band, a party in a consolidated matrimonial suit, 
the causes of action being purely personal], the suit 
abates ; & the Divorce Div. has no jurisdiction to 
entertain an application against the legal repre- 
sentative of the deccased husband in respect of 
taxation & payment of the wife’s costs of suit, 
where no taxation or order for security of those 
costs had been applied for or made by the wife 
against the husband during his lifetime.— 
MACONOCHIE v. MACONOCHIE, MACONOCHIE v. 
MAcoNocUIE & BLAKE, [1916] P. 8326; 86L. J. P. 
A 115 L. T. 790; 33 T. L. R. 50; 61 Sol. Jo. 
vol. 

Ameo :—Folld. Coleman v. Coleman & Simpson, [1920] 








6597. ——- ———_ ——_— ———.]—Where in a suit 
brought by husband for divorce an order has been 
made that the husband shall pay his wife’s taxed 
costs & pay into ct., or give security for money 
towards her future costs, & the husband dies 
before the order has been obeyed, the ct. has no 

urisdiction to enforce payment against his exors. 
n such a case, the suit is at an end & there is 
nothing in the Divorce Act or in the practice of 
the ct. to enable it to be revived or petitioner's 


we Loe heen: hie were sntenced to 
»,& suc. UrposBen certain 
of opecial defts. died before th 


e hearing 
& common orders to revive were 


ereonally the 


rates or corporate 


Part VI.—LIABILITY OF REPRESENTATIVE. 


exors. to be brought before the ct.—OoLEMAN v. 
OoLEMAN & Srmpson, [1920] P. 71; 89 L. J. P. 
107; 122 L. T. 804; 86 T. L. R. 255. 


6598. —— Order for costs against co- 
respondent.|—On the hearing of a petition for 
divorce by a husband against his wife the jury 
assessed damages against co-resp. at £1,500. A 
decree nisi was pronounced, & co-resp. was ordered. 
‘‘ within one month from the service of the order 
to lodge in ct. the sum of £1,500.’ Within a 
month of the order co-resp. died without having 
paid the money into ct. On an application by 
petitioner for an order against the exors. of co- 
resp. to pay the damages & costs out of the assets 
of his testator :—Held: there was no provision 
in the Divorce Act or Rules enabling the exor. 
of a co-resp. to be brought before the ct., the 
action was a personal action & the cause of action 
did not survive & there was no remedy against 
the exor. in the Divorce Ct., & no order for pay- 
ment could be enforced against the exor. in that 
ct.—BnrypDGEs v. BRYDGES & Woop, [1909] P. 
187; 78 L. J. P.97; 100 L. T. 744; 257. L. R. 
505, C. A. 

Annotations :—. pid. Coleman v. Coleman & Simpson, [1920] 

P.71. Refd. Ranson v. Platt, [1911] 2 K. B. 291. 

—_— -]|—See, generally, HusBanp & WIFE. 


6599. Damages — Against co-respondent — Di- 
vorce suit.,—LRYDGES v. BrypGEs & Woon, 
No. 6598, ante. 


6600. Alimony—Decree against husband—Ar- 
rears due at death—Liability of estate of solvent.) 
— Where an order has been made against a husband 
for judicial separation & for payment of alimony, 
his widow may recover against his estate, if solvent, 
any arrears of alimony due at his death.—Re 
STILLWELL, BRODRICK v. STILLWELL, [1916] 1 
Ch. 365; 85 L. J. Ch. 314; 114 L. T. 604; 32 
T. L. R. 285 ; 60 Sol. Jo. 322. 

Annotations :—Apld. Re_Naters, Ainger v. Naters (1919), 
88 L. J. Ch. 521. Refd. Maconachie v. Maconachie, 
Maconachie v. Maconachie & Blake (1916), 33 T. L. R. 50. 
6601. ——- -—-—_ ———.]—Where a separation 

order has been made by justices under Summary 

Jurisdiction (Married Women) Act, 1895 (c. 39), 

against a husband & also an order for maintenance, 

his widow may recover against his estate arrears of 
maintenance due under the order at his death.— 

FIRMAN v. Royan, [1925] 1 K. B. 681; 94 

L. J. K. B. 649; 133 L. T. 48. 


See, generally, HUSBAND & WIFE. 








E. Settled Freeholds—Liability for Waste. 
See, generally, REAL PROPERTY. 


6602. Liability of representative of tenant for 
life—General rule.]—(1) By the decree in 1870 it 
was declared that H. & F. & the estate of their 
deceased partner were liable to pltfs. for minerals 
taken by them under plitfs’. farm, & that H. & F. 
were liable to compensate pltfs. for user of all roads 
& passages under the farm, & inquiries were 
directed: as to the quantity of minerals taken & 
their value ; what quantities of minerals had been 
carried by defts. through the roads or p e8 
under the farm; what, upon the result of the 
second inquiry, ought to be paid by defts. as way- 
leave for the user of the roads & p es ; whether 
the farm, & the mineral property of pltfs. under 
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it, had sustained any & what damage by reason 
of the way in which defts. had worked under the 
farm. Pending these inquiries F. died, & his 
extrix. moved to stay proceedings under the 
second, third, fourth inquiries. It was adjudged 
that the fourth inquiry must be stayed, but that 
as the estate of F. had derived profit from the 
trespasses to which the second & third inquiries 
related, it was liable after his death, & that those 
inquiries must be prosecuted. Onappeal:—Held: 
proceedings under the second & third inquiries must 
also be stayed, for, apart from cases of breach of 
contract, a remedy for a wrongful act done by a 
deceased person could not be pursued against his 
estate, unless property or the proceeds or value 
of property belonging to another person had been 
py Dropraved by the deceased person & added to 
is estate. 


(2) Where there is nothing among the assets of 
deceased that in law or equity belongs to pltf. or 
the damages that have been done to him are un- 
liquidated & uncertain, the exors. of a wrong- 
doer cannot be sued merely because it was worth 
the wrongdoer’s while to commit the act which 
is complained of, & an indirect benefit may have 
been reaped thereby (BOWEN, L.J.). 

(3) The produce, proceeds, or value of waste, 
equitable or legal, committed by the tenant for 
life can be followed into the hands of his exors. 
& retaken from them. If he has wrongly cut 
timber, the timber or its proceeds or value can be 
followed. But no action for waste, permissive or 
voluntary, as such, lies against the exor. of tenant 
for life (BOWEN, L.J.).—PHILLIPS v. HOMFRAY, 
Homerray v. Pris (1883), 24 Ch. D. 4389; 52 
L. J. Ch. 833; 49 L. T. 5; 32 W. R. 6, C. A. 
on appeal, sub nom. PHILLIPS v. FOTHERGILL (1888), 
11 App. Cas. 466, I. L. 


Annotations :—As to (1) Consd. Batthyany v. Walford 
ee 36 Ch. D. 269. Refd. Finlay v. Ghirney (1888), 
0 Q. B. D. 494; Concha v. Murrieta, De Mora v. Concha 
(1889), 40 Ch. D. 543; Peebles v. Oswaldtwistle U. D. C. 
(1896), 65 L. J. Q. B. 499; Ellis v. Wadeson, Rae 1 
Q. B. 714; Jackson v. Watson, [1909] 2 K. B. 193; 
Quirk ». Thomas, [1915] 1 K. B. 798; Geipel v. Peach, 
[1917] 2 Ch. 108. 48 to (2) Refd. Re Duncan, Terry v. 
Sweeting, [1899] 1 Ch. 387. Generally, Mentd. The Duke 
of Buccleuch, [1892] P. 201; R. v. Spokes, Ez p. Buckle 
(1912), 107 L. T. 290; A.-G. v. Do Keyser’s Royal Hotel, 
[1920] A. OC. 608. 


6603. ——.]J—ANoN. (1531), Bro. N. C. 189; 
73 E.R. 929. 


6604. Equitable waste.|—-ORMONDE (MAR- 
QUIS) v. KYNERSLEY (1820), 5 Madd. 369 ; 56 EB. R. 
936. 

Annotations :—Refd. Kingham »v. Lee (1846), 15 Sim. 396; 

Powys v. Blagrave (1854), Kay, 495. 

6605. -]—I£ a tenant for life, un- 
impeachable of waste commits equitable waste, the 
produce of such equitable waste belongs to the 
person having the first vested estate of inheri- 
tance, though such estate be expectant on the 
determination or failure of intervening life estates 
& contingent estates tail, & a bill for an account 
of the produce of such equitable waste cannot be 
maintained against the exor. of the deceased 
tenant for life, who committed the waste by the 
pereons who, upon his death, became tenants for 

ife in possessi6n.—ORMOND v. KYNNERSLEY, 
BUTLER v. KYNNERSLEY (1830), 7 L. J. O. S.,Ch. 
150; 8L. J. O. 8, Ch. 67, L. C. 


Annotation :—Reld. Honywood v. Honywood (1874), L. R. 
18 Eq. 306. 














obtained again st their representatives: | lability, 
—Held: the be | HM 


re was no survivorship of 


& the representatives of 
defts. were not liable for the costs.— 


SOLICITOR-GENERAL v. DUBLIN CORPN. 
(1877), 1 L. R. Jr. 166.— IR. 
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Sect. raed contracts of deceased: Sub-sect. 10, E. 
- 


6606. Tenant without impeachment of 
waste.|—Account against the representative of 
tenant for life, without impeachment of waste, 
of dilapidations permitted by him in & about the 
mansion-house refused.—LANSDOWNE (MARQUIS) 
v. LLAANSDOWNE (DOWAGER MARCHIONESS) (1820), 
1 Jac. & W. 522; 37 E. R. 467. 

ions : - A 854), Kay, 
ane etd. Panis e: Teatrag. “Homie, wv, opititgs 

(1883), 62 L. J. Ch. 833. 


6607. Where profit accrues from waste— 
To estate of tenant for life.).——PHILuirs v. Hom- 
FRAY, ILTOMFRAY v. PHILLIPS, No. 8602 ante. 


8608. ——— Where no express duty to repair 
imposed.|—The estate of a legal tenant for life is 
not liable for permissive waste. A legal tenant 
for life of land, upon whom no express duty to 
repair was imposed by the will under which her 
estate was derived, died leaving the buildings 
upon the land in a dilapidated condition. In 
the administration of her estate the remainderman 
in fee claimed from her exor. compensation by 
way of damages for permissive waste :—Held: 
the claim could not be sustained.—Re Carrt- 
WRIGHT, AVIS v. NEWMAN (1889), 41 Ch. D. 532; 
58 L. J. Ch. 590; 60 L. T. 891; 37 W. R. 612; 
5 T. L. R. 482. 

Annotations :—. . Re Pa ¢ Hopkin, ‘ ; 
Refd. He ron bla. Danone eed eae ant i ch ae 
6609. --——- Where express duty to repair im- 

posed.|—-A devise of premises for life provided 

that the tenant for life should keep the premises 

In repair. The tenant for life entered upon & 

enjoyed the premises during her lifetime, but left 

them at her death out of repair. The remainder- 
man in fee brought an action against the exor. of 
the tenant for life in respect of the non-repair 
of the premises within the period of limitation 

prescribed by Civil Procedure Act, 1833 (c. 42), 

8. 2, which gives a right of action against the exor. 

of a person deceased in respect of wrongs com- 

mitted by testator to another in respect of his 
property :—Held: an action of tort in respect 
of the permissive waste by non-repair of the pre- 
mises would have lain at common law against 
the tenant for life in her lifetime, & consequently 
lay under the above-mentioned statute against 
her exor. after her decath.—_WooDHOUSE v. WALKER 

(1880), 5 Q. B. D. 404; 49 L. J. Q. B. 609; 42 

lL. T.770; 44 J. P. 666; 28 W. Lt. 765. 

Annotations :—Folld. Re W. ’ ; 
et ea Te, Ppguiliomon, Androw y, Willames 

is tthyany v. Walford (1886), 33 Ch. 
k, Lock v. Willis (1887), 56 L. T. 

“""), 38 Ch. D. 499; Jenks v. 

Jav v. Jay, (192411 K. B. 826. 














6610. -]—Where a testator gi 
Successive interests, & adds to them a direction 
that the person who takes shall do a particular 
thing, & the devisee accepts the estate, there is 
a personal liability, capable of being enforced in 
equity, to perform the directions imposed by 
testator. A testator gave his real estate to 
trustees upon trust for his widow for life, with 
remainder over, in events which happened, to 
A. for life, &, in events which happened, to B. 
for life, with remainders to his children, if any 
in tail, with remainders over. The will contained 
& direction that each tenant for life or in taj] of 
any of the hereditaments should, during her or 


his estate keep the buildings thereon in substantial 
repair; & if any such person should neglect. to 
effect such repairs within six months after being 
thereunto requested by the trustees, the trustees 
should be at liberty to effect such repairs. The 
widow of testator was in possession of the heredi- 
taments until her death in June, 1883. Her will 
was proved in Feb. 1884. She had omitted to 
repair the buildings. More than six months after 
her death, but within six months after probate 
of her will, a claim was carried in against her 
estate, in an administration action, in respect 
of the omission to repair, claimants being the 
trustees of the will & the then equitable tenant 
for life:—Held: (1) the estate of the deceased 
tenant for life was liable for such omission to 
repair; (2) the claim was properly made by the 
trustees of the will, & the remedy being in equity, 

Civil Procedure Act, 1833 (c. 42),s. 2, did not apply. 

—Re WILLIAMES, ANDREW v. WILLIAMES (1885), 54 

L. T. 105, C. A. 

Annotations :—As to (1) Consd. Blackmore v. White, [1899] 
1 Q. B. 293; Jay v. Jay, [1924] 1 K. B. 826. 48 to (2) 
Consd. Jay v. Jay, [1924] 1 K. B. 826. 

6611. .|—A testator devised to his 
wife for life two frechold houses with the build- 
ings, land, & appurtenances thereto belonging, 
‘‘she keeping the same in good & tenantable 
repair.”’ ‘Testator directed the property to he 
sold by his trustees after the death of his wife, 
the proceeds to be held upon the trusts mentioned 
in his will. After the death of testator his widow 
entered into possession of the property & con- 
tinued therein until the date of her own death. 
It was then discovered that the property was in 
a dilapidated condition, & particularly the out- 
buildings adjoining one of the houses, consisting 
of greenhouses & conservatorics formerly used in 
the business of a fruit grower, in whose possession 
such house was before testator purchased it. 
originating summons was accordingly taken out 
by the trustees of the will, ashing that what sum 
the representative of testator’s widow was liable 
to pay by reason of the property not having been 
kept by her in good & tenantable repair might be 
determined. Evidence was adduced to show that 
the greenhouses were wholly neglected & in com- 
plete disrepair at the time testator purchased ; 
that he never intended to put the same into re- 
pair, but had thought of having them pulled 
down. It was, therefore contended that the 
estate of testator’s widow was not liable in respect 
of the repairs required to such greenhouses :— 
Held: the fact that testator did not himself keep 
the greenhouses in good & tenantable repair could 
not be regarded as an excuse for his widow not 
doing so, having regard to the express direction 
contained in the will, & therefore, her estate was 
liable for the amount of the repairs required.— 
Pe EROON: Lock v. WILLIS (1887), 56 L. T. 
106. 

6612. —— Effect of Civil Procedure Act, 1833 


os 8. 2.) —WOODIIOUSE v. WALKER, No. 6609, 
ante. 


6613. —— -|\—Re WILLIAMES, ANDREW v. 
WILLIAMES, No. 6610, ante. 


ay Administration of Estates Act, 1925 (c.23), 
s. 26. 


6614. Account as to waste directed—Accurate 
amount impossible to compute—Arbitrary report 
by master—Accepted by court.|—Where a wrong 
has been committed, the wrongdoer must suffer 
from the impossibility of accurately ascertaining 
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the amount of damage. Therefore, where an 
account of the equitable waste committed by a 
tenant for life was directed to be taken against his 
exors., which it was found impossible to take 
accurately, & the master has arbitrarily charged 
the exors., his report was supported.—LEEDS 
(DUKE) v. AMHERST (EARL) (1850), 20 Beav. 239 ; 
167. 7T. O.S. 129; 52 E.R. 595. 


FI. Settled Leascholds. 


6615. Liability of tenant for life—As against 
representatives of deceased—Repair.|—Testator 
gave leaseholds, some of which were held on 
short terms, to two trustees, one of whom was 
his wife, upon trust for his wife for life & 
after her death upon trust that the whole should 
be sold, & the proceeds divided between four 
persons; & he authorised his trustees, pro- 
vided they should deem it advisable, to sell his 
short leascholds & invest the proceeds & allow 
his wife to receive the income during her life. 
The Jeaseholds were in a bad state of repair at 
the death of testator; the widow kept them up 
in the same state of repair but declined to do more 
than this. The remaindermen applied for an 
order to oblige the tenant for life to maintain the 
leaseholds in such a state of repair as to satisfy 
the covenants in the leases, so as to avoid a for- 
feiture, or else to concur in selling the short lcase- 
holds :—Held: there was no obligation on the 
tenant for life to put the premises in such a state 
of repair as to comply with the terms of the leases. 
—Re COURTIER, COLES v. COURTIER, COURTIER 
v. COLES (1886), 34 Ch. D. 136; 56 L. J. Ch. 350 ; 
565 L. 7.5743 513J.P.117; 35 W. R. 85, C. A. 
Annotations :—Folld. 7te Baring Jeune v. Baring, [1893] 

1 Ch. 61. Expld. & Distd. Re Redding, Thompson v. 

Redding, (1897] 1 Ch. 876. Folld. Ze Tomlinson, ‘Tomlin- 

son v. Androw, [1898] 1 Ch. 232. Consd. Re Betty, Betty 

v. A.-G., [1899] L_ Ch. 821: Re Gjers, Cooper v. Gjers, 
{1899) 2 Ch. 54. Refd. Debney v. Eckett (1894), 71 L. 'T. 
659 ; Re Thomas, Weatherall v. 'Thoinas, [1900] 1 Ch. 319. 


6616. Rent & other covenants.] 
—Testator, being possessed of a leasehold house 
held by him for a term of sixty-one years, renewable 
every fourteen years on fines for renewal, & under 
covenants to pay the rent, repair & insure, be- 
queathed the house to trustees, in trust for his 
widow for life, with remainder in his trust for his 
son for life, with remainders over; & he bequeathed 
his residuary estate to his trustees upon trust out 
of the income to pay all the costs, charges, & 
expenses of carrying into execution the trusts of 
his will, &, subject thereto, to hold such residuary 
estate upon trusts for his children in settled 
shares :—Held: (1) neither tenant for life was 
under any obligation to pay the rent, repair, or 
insure, or to pay the fines or expenses of renewal ; 
(2) the rent & the expenses of repair & insurance, 
during the respective lives of the tenants for life, 
were payable out of the income of the residuary 
estate, & the fines & expenses of renewal were 
distributable among the beneficiaries of the house 
according to their enjoyment, such enjoyment 
to be ascertained by actuarial valuation.— 
Re BARING, JEUNE v. BARING, [1893] 1 Ch. 61; 
62 L. J. Ch. 50; 67 L. T. 7023; 41 W. R. 87; 
9T.L.R.7; 3 KR. 37. 

Annotations :—As to (1 ° . ° 
itedding, [1897] 1 of) Cons, ie eRe, cnompean, 8. 
sn at HUE Gh HE, oat dig Bees ne 
Gjors, [1890] 2 Oh. 54, as to (2) Apia. Debney v. Kokett 


1894), 71 L. T. 659. Generally, Mentd. Re Wix, Hardy v. 
emon, [19161 1 Ch. 279. 


6617. —— ———- ———- ——_.]—-Testator directed 





re oe 





635 


his exors. & trustees to arrange his affairs & manage 
his estate, & to retain certain leaseholds & let 
them on lease at fair rentals, & pay the income 
derived therefrom to his wife for life for the benefit 
of herself & her children, & after her decease to 
divide the whole of his estate equally between his 
children. On the construction of the will :— 
Held: the ‘income derived’ from the lease- 
holds meant the net income, i.e., the amount of 
the rents after deducting all proper outgoings, & 
consequently ground-rents, current repairs, & 
other outgoings in respect of the leaseholds must 
be borne by the tenant for life—IRe REDDING, 

THOMPSON v. REDDING, [1897] 1 Ch. 876; 66 

L. J. Ch. 460; 76 L. T. 339 ; sub nom. Re RIDDING, 

7 our v. Rippina, 45 W. R. 457; 41 Sol. Jo. 

05. 

Annotations :—Consd. Re Tomlinson, Tomlinson v. Andrew, 
[1898] 1 Ch. 232; Re Betty, Betty v. A.-G., [1899] 1 Ch. 
821; Re Gjers, Coover v. Gjerr, [1899] 2 Ch. 54. 

: Covenants generally.|—Tes- 
tator who died possessed of a leasehold house held 
by him on a repairing lease bequeathed it directly, 
without the intervention of trustees, to his niece 
for life, & after her death to other persons 
absolutely, & appointed exors. :—Held: the niece, 
the tenant for life, was not bound to perform any 
of the covenants in the lease.—Re ToMLINSON, 
TOMLINSON v. ANDREW, [1898] 1 Ch. 232; 67 
L. J. Ch. 97; 78 L. T. 123; 46 W. R. 299; 42 
Sol. Jo. 114. 


Annotations :—Consd. Re Betty, Betty v. 
1 Ch. 821; Re Gjers, Cooper v. Gjers, 11899] 2 Ch. 54. 


6619. -}—Tenant for life of lease- 
holds, specifically bequeathed by the will of a 
testator who was assignee of the lease under which 
the property is held, is bound, during the continu- 
ance of her interest, as between herself & testator’s 
estate, to pay the rent reserved by the lease, & 
perform the covenants & conditions contained 
in it.—Jte GJERS, COOPER v. GJERS, [1899] 2 Ch. 
54; 68 L. J. Ch. 442; 80 L. T. 689; 47 W. R. 
5353 43 Sol. Jo. 497. ° 


6620. Repairs at commencement of 
interest—Breaches arising before testator’s death.| 
—Lquitable tenant for life of leaseholds under a 
will is bound, during the continuance of his interest, 
as between himself & his testator’s estate, to per- 
form the tenant’s continuing obligations under the 
lease ; but he is not liable for repairs necessary 
at the commencement of his interest, or in respect 
of breaches of covenant which had arisen before 
testator’s death.—Re Berry, Berry v. A.-G., 
[1899] 1 Ch. 821; 68 L. J. Ch. 4385; 80 L. 'T. 675. 
Annotations :—Folld. Re Gjers, Coo , 

2 Ch. 54. Disti. Re Daag ae Hopkin: 11900) 1 Ck. Ibo. 

6621. —— Premises destroyed—Liability 
to rebuild & pay rent in meanwhile.|—Testator 
directed his trustecs to allow A. to occupy a mill, 
etc., so long as he should think proper so to do, 
‘“‘ he nevertheless keeping ”’ the premises ‘‘ in good 
& tenantable repair, & paying ’”’ a rent of £100. 
A. accepted the gift, but the premises were after- 
wards totally destroyed by accidental fire :-— 
Held: A. was bound to reinstate them, & was 
liable for the rent in the meanwhile, & he could 
not escape from the liability to rebuild, by declin- 
ing any longer to retain them.—GREGG v. CoaTEs, 
Hopaeson v. Coates (1856), 23 Beav. 88; 2 
Jur. N.S. 964; 4 W. R. 735; 53 EB. R. 13. 


tions :—Apld. Re Williames, Andrew v. Williatmncs 

L. T. 105. Consd. Re Bradbrook, Look v. 
), 56 L. 'T. 106. Refd. Woodhouse v. Walker 
B.D. 404; Batthyany v. Walford (1886), 33 


OF REPRESENTATIVE. 








Park. [1899] 
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Sect. 2.—On contracts of deceased: Sub-sect. 10, F. 
& G. , sub-sects. ll & 12, A.] 


6622. Representatives of tenant for life—Liability 
to remainderman—Repairs—Not effected during 
life tenancy.]—The estate of a tenant for life of 
leaseholds is not liable to the remainderman in 
respect of permissive waste, although there may 
have been a breach of covenants to repair during 
the continuance of the life tenancy.—Re PARRY & 
Hopkin, [1900] 1 Ch. 160; 69 L. J. Ch. 190; 81 
L. T. 807; 64 J. P. 137; 48 W. R. 345. 


G. Solicitor and Client. 
Sce, generally, SOLICITORS. 


6623. Representatives of deceased solicitor— 
Liability for professional negligence.|—-The extrix. 
of an attorney is liable in case for the negligence of 
her testator, in not making due inquiry into the 
validity of a security upon which his client proposes 
to advance money.—WILSON v. TUCKER (1822), 3 
Stark. 154; Dow. & Ry. N. P. 30, N. P. 
Annotations :—Apld. Davies v. Hood (1903), 88 L. T. 19. 

Mentd. Re Keeping & Gloag (1888), 58 L. T. 679. 

6624. -]—Funds, subject to the trusts 
of a settlement, were invested in Exchequer bills, 
on the sale of which the proceeds were paid to the 
account of a firm of solrs., F. at their bankers. 
The funds were afterwards advanced on a mtge. 
of house property in a new neighbourhood, & of 
inadequate value. At that date there were no 
trustees of the settlement, & the mtge. was 
taken in the names of S. & two other persons 
who were then proposed, & shortly afterwards 
appointed new trustees, & never repudiated the 
transaction. S. was the member of his firm who 
acted for them in all the matters, & for the 
work which he did the firm, by arrangement, 
received, at the time when the money was 
advanced, payment for their bill of costs out of 
the funds. ‘The mtge. proved to be an insufficient 
security, & in an action against the trustees it 
was held that they were jointly & severally liable 
to make good the loss sustained. The property 
not having been sold, or the trust funds replaced, 
beneficiaries sought to make the firm of solrs. 
liable for the loss of the funds on the ground of 
negligence, though S.’s partners had not had any 
personal knowledge of the property at the time 
when the mtge. transaction was completed : 
Held: the liability extended to the estate of a 
member of the firm since deceased.— BLYTH v. 
FLADGATE, MORGAN v. BiytuH, Smita v. Buytn, 
[1891] 1 Ch. 337; 60 L. J. Ch. 66; 63 L. T. 546 ; 
39 W. R. 422; 77. L. RR. 29. 


Annotations :-—Mentd. Mara v. Browne, [1895] 2 " H 
Fe Turner, Barker v. Ivimey, [1897) 1 Ch. Bi6. epee 


6625. -|—An action by a client for 
damages for the alleged negligence of a solr. while 
acting upon the client’s retainer does not die 
with the solr., but survives & may be maintained 
against the personal representative of the deceased 
acim TY +-~——~ y Hoop (1903), 88 L. T. 19; 19 














Representatives of deceased client—Lia- 
bility for costs due from deceased.J—In an action 
by an exor. to administer the estate of his testator, 
& firm of solrs. carried in a claim for the sum of 

_38. 1d. as the balance due to them upon 
certain bills of costs delivered by them to testator 
more than twelve months before his death, to 
which bills testator had made no objection in his 


ADMINISTRATORS. 


lifetime, & in respect of which he had paid £200 
on account. The exor. alleged that some of the 
charges were unreasonable. The chief clerk 
after looking at the bills determined to refer 
them to the taxing master, &, claimants objecting 
to this, the case was adjourned into ct. :—Held: 
although, as no special circumstances were alleged, 
a taxation under Solicitor’s Act, 1843 (c. 73), 
could not be ordered, & the retaining the bill 
for twelve months without objection was prima 
facie evidence of its being reasonable, the exor. 
was not estopped from disputing any of the items, 
& it ought to be referred to.the taxing master to 
inquire & state whether any & which of the par- 
ticular items to which the exor. objected were fair 
& proper to be allowed, & to what amount re- 
spectively.— Re PARK, COLE v. PARK (1889), 41 
Ch. D. 326; 58 L. J. Ch. 547; 61 L. T. 173; 37 
W. R. 742. tie 
Ons :—. ° s v. Whitehouse, [191 . B- 
A Menta. he niece Cha: nen v. Miller (1889), 60 L. ‘T- 
Loe a eae ry eee ET 
He Osbere & Osborn [1913] 3 K. B. 862; Ke Palace 
Restaurants, [1914] 1 Ch. 492. 


SuB-sEctT. 11.—Jo1ntT, SEVERAL, AND JOINT 
AND SEVERAL CONTRACTS. 


See, generally, BoNpDs, Vol. VII., pp. 192-194, 
Nos. 320-338 ; Contract, Vol. XII., pp. 24-39, 
Nos. 28-190. 


6627. Several liability—Covenant to account for 
money received.]—PRIMROSE v. BROMLEY (1739), 
1 Atk. 89; cited 2 Ves. Sen. 102; 26 E. R. 68, 
L. C. 

6628. Acknowledgment of debt by executor.] 
—Where persons are jointly & severally bound as 
co-obligors upon a bond & one dies, the joint 
obligation upon the bond does not pass to the exor. 
of the deceased co-obligor, even though the bond 
purports to bind the exors. of each of the co- 
obligors. The liability that passes to such ecxor. 
is the several liability only, & therefore an acknow- 
ledgment by such exor. of the existence of the debt 
is an acknowledgment of the several liability only, 
& is not an acknowledgment as against the other 
co-obligors within Civil Procedure Act, 1833 (c. 42), 
s. 5, & does not take the case out of sect. 2 of that 
statute as against them. The obligors of a bond 
bound themselves jointly & severally for the repay- 
ment of a sum of money advanced, with interest. 
One of them, the principal debtor, died, & his exor. 
made an acknowledgment of the debt. The 
deceased co-obligor had been in the habit of 
sending the half-yearly interest by cheques 
enclosed in letters, the person who received these 
letters stated in evidence that the letters had been 
destroyed, but said that they contained, in addition 
to the cheques, acknowledgments of the existence 
of the bond, & it was accepted that they contained 
such acknowledgments :—Held: the acknowledg- 
ment by the exor. was not an acknowledgment 
as against the other co-obligors, & did not prevent 
the statute running in their favour.—READ v. 
PRICE, [1909] 1 K. B. 577; 78 L. J. K. B. 504; 
100 L. T. 457; 25 T. L. R. 288; affd., [1909] 
2K. B. 724, C. A. 


———.]|——-See, also, Bonps, Vol. VII., pp. 192, 
193, 243, Nos. 820-323, 857. 


6629. Joint Hability—Release of executor of 
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obligor—No defence to co-obligors.|—Where a 
bond has been given for the payment of money on a 
certain day by A., B., & C. jointly, & it does not 
appear on the face of the bond that B. & C. are 
only sureties, it is no defence in an action on the 
bond against B. & C. after A.’s death to plead 
that A. was the principal, & that pltf. had released 
A.’s exor. before bringing the action.—ASHBEE v. 
Prppuck (1836), 1 M. & W. 564; 2 Gale, 116; 
Tyr. & Gr. 1016; 5 L. J. Ex. 251; 150 KW. BR. 559. 
Annotation :—Mentd. Husband v. Davis (1851), 10 C. B. 


6630. ——— Does not pass to executor—Although 
named in contract.|—KEAD v. PRICE, No. 6628, 
ante. 


——.]—See, also, Bonps, Vol. VII., pp. 193, 
241, 242, Nos. 324-327, 838-848; CoNnrTRActT, 
Vol. XII., pp. 34, 35, Nos. 117-129. 

Joint & several Hability.|,—See Bonps, Vol. 
VII., pp. 198, 194, 242, Nos. 328-338, 849-856 ; 
CONTRACT, Vol. XII., p. 39, Nos. 172-189. 

Constructive contracts—Liability for contribu- 


tion.|—See Contract, Vol. XII., p. 537, Nos. 
4462, 4463. 


Amount of contribution.]|—See Conrract, 
Vol. XII., p. 538, Nos. 4471~4473. 





SuB-SECT. 12.— LEASES. 
A. Representative of Lessor. 


6631. Covenants by lessor—To pay quit rent.;— 
A covenant that the lessor shall pay quit rents 
during the term does not extend to his ecxors.— 
INGERY v. HyDE’s Execurors (1555), 2 Dyer, 
ll4a; 73 KB. R. 250. 
annconen :—Refd. Hyde v. Windsor (1596), Cro. Eliz. 


6632. Breach by assignee of reversion.|— 
BURMAN v. ASTON (1664), 1 Lev. 144; 83 E. R. 
340; sub nom. BOARMAN v. ARTON, 1 Keb. 775; 
sub nom. BOURMAN v. ACTON, 1 Keb. 806. 


6633. ——~ Covenant operating at end of term— 
Death of lessor before termination—Liability de 
bonis testatoris.|—In an action of covenant upon a 
demise of bleach works & articles, matters, & 
things, mentioned in the indenture, which the lessee 
was authorised to replace, the declaration alleged 
that in case a valuation at the end of the term 
should exceed a certain sum it was agreed that the 
lessor, his heirs, exors., administrators, or assigns 
should pay the difference; that during the term 
the lessor died, having by his will appointed deft. 
his exor., & having devised the several reversions 
in the demised premises & articles, matters, & 
things to deft.; & that deft. had not paid the 
amount of the difference between the value, etc., 
of the articles, matters, & things. The jury having 
found for pltf.:—Held: the covenant did not 
run with the land, & the judgment ought to be 
against the deft. as exor., as to damages & costs 
de bonis testatoris et si non, as to costs de bonis 
propriis.—GORTON v. GREGORY (1862), 8 B. & S. 
90; 6L. T. 656; 122 BE. R. 35; sub nom. Garton 
v. GREGORY, 31 L. J. Q. B. 302 ; sub nom. GREGORY 
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nanted with lessee that he would at 
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v. GORTON, 10 W. R. 718, Ex. Ch.; subsequent 
roceedings, sub nom. COWARD v. GREGORY (1866), 
a R. 2 C. P. 163. 


6634. —— Lessor being tenant for life—Breach 
by assignees of remaindermen.|——Pitfs. were the 
exors. of one Bath & defts. the exors. of one Bowles, 
& the action was brought for the balance of com- 
pensation for certain crops, etc., pursuant to a 
covenant in a lease granted by Bowles to Bath. 
Bowles was tenant for life, & under the powers 
of Settled Land Acts granted the lease, & by its 
terms it was provided: ‘‘ the lessor hereby for 
himself & his assigns covenants with the lessee 
that he will pay the tithe rentcharge on the 
premises, also that he the lessor or his assigns or 
the succeeding tenants will at the expiration or 
sooner determination of the term take & pay for the 
growing crops & manure then upon the demised 
premises & the unexhausted tillages & dressings 
according to the custom of the country at a fair 
valuation.’”? After certain other provisions the 
lease proceeded : ‘“‘ provided also that in the event 
of the lessor or his assigns at any time or times & 
from time to time desiring during the term to 
resume possession of any of the lands, but not the 
house, garden, building or yards, comprised in 
this demise for any purpose other than agriculture 
it shall be lawful for him & them so to do upon 
giving to the lessee, his exors., administrators, 
or assigns, or leaving upon some part of the 
demised premises three calendar months’ notice 
in writing of such desire, & thereupon at the 
expiration of such notice a reduction of” rent 
should be made, ‘‘ & the lessor or his assigns shall 
» . » pay to the lessee, his exors., administrators, 
or assigns, for the growing crops,” etc., ‘‘ & for 
the unexhausted tillages & dressings the like amount 
as he or they would be entitled to upon quitting, 

ursuant to the covenant of the lessor in that 

ehalf before contained.’? The lessor having 
died, the ownets of the fee simple sold a certain 
portion of the demises property to the C. F. E. 
Limited, subject to the tenancy & to the payment 
of compensation, etc., under the lease. Pltfs. 
ar rent in respect of this portion to the C. F. E. 

imited, &, notice having been given by the C. F. E. 
Limited to pitfs. that they intended to resume 
possession, it was agreed that the C. F. E. Limited 
should pay pltfs. £50 in respect of the unexhausted 
improvements. 


The C. F. E. Limited being wound wp, pitfs. 
could not obtain this amount, & they then sued the 
defts. on the covenant by Bowles in the lease :— 
Held: defts. were not liable-—BatTu v. BOWLES 
(1905), 93 L. T. 801, D. C. 


6635. Lessor’s power to lease void.|——E. being 
tenant for life under a deed of settlement, with a 
ower to lease under certain restrictions, grants 
eases not in conformity with the power & dies, 
leaving by will the residue of his personalty to J., 
his son, the next remainderman under the settle- 
ment. J. having called upon the exors. to pay 
the residue, they require an indemnity against 
the contingent claims of the tenants in case of 
eviction, & upon the refusal of J. to give such 
indemnity, he files a bill against them for an account 
& payment of the residue :—Held: as J. had the 
power to disturb the leases, he was bound either 


under the covenants in the lease could, 


the expiration of the term pay him, his as the assignee of a chose in action, 

t. Covenants by lessor—To pay heirs, or 8, @ valuation for his sue the exors. in own name.—Re 

valuation of buildings—Right of aarignee  uil on the land devised :— Heid: Ht ‘ . Cc. R 845.— 
to gue executors.}—Where lessor cove- the ee of the term & of al eleians CAN. DF ene ae eae 
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Sect. 2.—On contracis of deceased: Sub-sect. 12, A. 
& B. (a) 2. & ti.) 


to confirm them, or to give the indemnity required, 

& the exor. had a right to hold the residue till 

he obtained the confirmation or indemnity.— 

VERNON v. EqMontT (1827), 1 Bli. N. S. 5543; 4 

EK. R. 979, H. L. 

Annotations :—Consd. Cochrane v. Robinson (1840), 10 
lL. J. Ch. 109. Refd. Marshall v. Holloway Sete 


Sim. 196; Blount v. Hipkins (1834), 4 L. J. 
Mellish v. Vallins (1862), 31 L. J. Ch. 592, 


6636. |—Pltf. being in occupation of 
premises under a lease from J., which would 
expire on Dec. 4, 1864, obtained from J. 
@ reversionary lease for twenty-one years & 
twenty-one days, to commence from Dec. 4, 1864, 
on payment of a premium. In Nov. 1863, J. 
died, & it turned out he had no power to grant 
this reversionary lease. F., who was entitled to 
the premises on the death of J., refused to ratify 
the lease, & pltf. was obliged to accept a lease 
from F’. to commence on Dec. 25, 1864, for seven 
years only, at a greater rent. Pltf. brought an 
action against the exor. of J. on a covenant for 
quiet enjoyment contained in the void lease :— 
Held: (1) on a plea that F. did not claim the 
premises from pltf. or threaten to oust him from 
the possession thereof, p]tf. was entitled to judg- 
ment; (2) pltf. was not merely entitled to recover 
the premium & expenses of the void lease, but was 
entitled to recover the difference between the 
espenses of the void lease & the lease granted by 
I., & also the difference between the respective 
values of such leases, but that in calculating such 
difference in value, the transaction was not to be 
considered in the nature of a compulsory sale.—- 
LocK v. FuRZE (1866), L. R. 1 C. P. 441; Har. & 
Ruth. 379; 35 L. J.C. P. 141; 15 1. T. 161; 30 
J.P. 743; 14 W. KR. 403, Ex. Ch. 

Annotations :—As to (2) Refd. Wigscll v. School for Indigent 

Blind (1882), 8 B. D. 357. Generally, Mentd. Wall v. 

City of London Real Property Co. (1874), 30 L. T. 53; 


Wallis v. Handa, [1893] 2 Ch. 75; Grosvenor Hotel Co. 
Ae (1894) 2 Q. B. 836; Re Gray, [1901] 1 Ch. 





6637. Agreement to grant leasc—Death of 
intended lessor before lease granted—Offer of lease 
by executor’s rejected.|—(1) It was agreed between 
M., the lessee of certain premises, & pltf., that M. 
should grant him a lease, which was to contain 
the usual covenants, & particularly those contained 
in the lease under which M. held the premises, so 
that same in no way restricted the trade of a 
retailer of beer. The original lease did contain a 
restriction against the use of the premises by a 
retailer of beer :—Held: whether the words “ so 
that same”’ referred to the original or the pro- 
proposed lease, the meaning was that M. should 
erent | a lease without the covenant in restraint 
of trade. 


_ (2) The agreement was made & pltf. entered 
in Mar. 1853, & in Aug. his attorney sent a draft 
lease containing a covenant in restraint of selling 
beer. M. died in Sept., & pltf.’s attorney returned 
the draft in Nov., objecting to the covenant. A 
correspondence subsequently took place, & early 
in Mar. 1854, defts., as M.’s exors., offered a lease 
pursuant to the agreement; but it was not 
accepted :—Held: a reasonable time had not 
elapsed before testator’s death for him to grant 
the lease, nor after it, for the exors. to do so.— 
HAYWARD v. PaRKE (1855), 16 C. B. 205; 8 
U. L. R. 1280; 241. 5.C. P. 217; 251. 7.0.8. 
199; 1 Jur, N.S. 781; 139 EF. R. 771. 


ADMINISTRATORS. 


B. Representative of Lessee. 


(a) Where Representative has not entered on 
Premises. 


i. In General. 


6638. Executor cannot waive lease.|—MOULE 
v. MooDIE (1620), Palm. 116; 81 E. R. 1005. 


6639. !—(1) An exor. cannot waive a 
term of years; but if he lets it alone, & the rent 
exceeds the value of the Jand, he is chargeable in 
the detinet only for rent. 


(2) It seemed an exor. could not waive his term ; 
for if he had assets he should be charged de bonis 
testatoris, & the profits of the Jand are assets to the 
rent, & only the surplus above the rent is assets 
to other debts (per Cur.).—BOLTON v. CANNON 
(1675), Freem. K. B. 393; 1 Vent. 271; Poll. 
125; 89 E. R. 292; sub nom. BOULTON v. CANON, 
Freem. K. B. 336; 3 Keb. 446, 466, 493. 
Annotations :—As to (1) Refd. Rubery v. Stevens (1832), 


4B. & Ad. 241. Generally, Mentd. Heydon v. Thompson 
(1834), 1 Ad. & El. 210. 


6640. Covenants running with the land— Breach 
after assignment of term.]—An assignee of a re- 
version who has accepted rent from the assignee 
of the term, may maintain covenant against the 
exor. of the lessee, or the assignee of the term, for 
a breach of covenant running with the land, 
committed after the assignment of the reversion 
& the term; but he can have only one satis- 
faction.— BRETT v. CUMBERLAND (1619), Cro. Jac. 
521; 3 Bulst. 164; Godb. 276; 1 Roll Rep. 359 ; 
2 Roll Rep. 63; 79 E.R. 446. 


Annotations :—Reftd. Norton v. Acklane (1640), Cro. Car. 
579; Heliar v. Cascborough (1665), 1 Keb. 839; Thursby 
v. Plant (1669), 1 Saund. 237; Jenkins v. Hermitage (1674), 
Kreem. K. B. 377; Bally v. Wells (1769), 3 Wils. 25. 
Mentd. Glover v. Cope (1690), Skin. 296 ; London City v. 
Vanacre (1699), 12 Mod. Rep. 269; HKumsey v. George 
(1813), 1 M. & 8. 176; M‘Neilage v. Holloway (1818), 1 
B. & Ald. 218; Lyme Regis Corpn. v. Henley (1834), 
1 Bing. N. C. 222; Nicholl v. Allen (1862), 1. & S. 935. 
6641. 


Grinding corn at specified mill.!— 
Testator being seized in fec of certain lands, & also 
of a corn mill, demised the former to a tenant for 
three lives, covenanting for money rent, & in 
addition thereto that the lessee should perfomn 
certain suits & services, &, amongst others, that 
he, his heirs & assigns should do suit to the lessor’s 
mill by grinding there all such corn as grew upon 
the demised land. Testator afterwards devised 
the mill & also the reversion of the land to same 
person, who became seized upon the death of 
devisor. During the demise of the land, the 
lessee died, intestate, & his wife took out adminis- 
tration of his estate & effects. Covenant being 
brought assigning for a breach neglect to grind 
corn at the mill, during the lifetime of the lessee 
& also since his death :—Held: the reservation 
of the suit to the mill was in the nature of a rent, 
& the covenant to render it ran with the land, 
whilst the ownership of the land & the mill 
remained in same person, & entitled the latter to 
maintain an action at common Jaw upon it against 
the personal representative of the lessee.— 
VYVYAN v. ARTHUR (1823), 1 B. & C. 410; 2 
Dow. & Ry. K. B. 670; 107 E. R. 152; sub nom. 
VIVYAN v. ARTHUR, 1 L. J. O. S, K. B. 138. 


Annotations :-——Refd. Doe d. Calvert v. Reid (1830),10 B. & 
C. 849; oppell v. Pauey (i808), 2 My & K.517: Norval 
v. Pascoe (1864), 4 New . 390; Dewar v. Goodman, 
[1909] A. C. 72. Mentd. Standen v. Chrismas (1847), 
16L. J. Q. B. 265; Rogors v. Hosegood, (1900) 2 Ch. 388 ; 
Dynon v. Forster, Dyson v. Secd, Quinn, Morgan, cte., 
[1909] A. ©. 98; Ricketts v. Knfield Churchwardens, 
{1909] 1 Ch. 544, 








Parr VI.-—Lrianiwity 


6642. Covenant to insure property—Breach 
before death of testator.|—Testator who was, at 
his death, lessee of a house under a lease, in which 
he had covenanted to keep the house insured, 
appointed A., his son, his exor. Testator had 
effected a policy of insurance. The policy expired 
on Mar. 25. Testator died on Mar. 27. The 
house was burnt down on May 26. A. proved 
the will on June 17. Evidence was given that, 
between the death of testator & May 26, A. had 
received money of some of the customers of 
testator who had been a tradesman :—Held: A. 
was not liable in respect of the breach of the 
covenant.—FRY v. Fry (1859), 27 Beav. 144; 28 
L. J. Ch. 593; 341. T.0.S.51; 545. R. 56. 


Annotation :-—Refd. Re McEKacharn, Gambles v. McEacharn 
(1911), 103 L. T. 900. 


6643. Agreement to renew lease—Specific per- 
formance decreed.|—Specific performance of a 
covenant in a lease to take a renewed lease decreed 
against lessee’s exors. who had entered & admitted 
assets. But the ct. will take care that the renewed 
lease, if not beneficial, is so framed as that no 
personal liability shall be incurred by the exors.— 
STEPHENS v. HOTHAM (1855), 1 K. & J. 5713; 3 
Kq. Rep. 571; 24 L. J. Ch. 665; 26 L. T. 0. 8, 
37; 1 Jur. N.S. 842; 3 W. R. 340; 69 EB. ht. 587. 


6644. Court will protect executors—From 
personal liability—In renewed lease.|—-STEPHENS 
v. HoTuam, No. 6643, ante. 


6645. ——— Not to detriment of interest of bene- 
ficiaries.|—Testator directed his exors. to get in 
& convert all his real & personal estate, & invest 
same upon trust from time to time pay & divide 
the interest & dividends to two tenants for life, 
with benefit of survivorship. At the death of 
survivor to convert the whole, & to pay & divide 
samc amongst his nephews & nieces, naming them. 
Part of his personal estate consisted of leascholds 
for lives, renewable on death of last nominee, under 
different terms of renewal, some arbitrary, some 
not, some of the premises contained in the leases 
had come under the control of the Charity Comrs., 
& alterations as to the terms of renewal had been 
made by other lessors. Considerable repairs had 
become necessary to certain of the houses, & 
dilapidations had taken place in testator’s life- 
time :—Held: (1) the exors. were bound to repair 
& make good the dilapidations, the amounts to 
be paid out of testator’s general estate ; (2) as to 
the renewals of the leases the exors. were not 
bound to obtain any renewal which would be pre- 
judicial to the interests of the tenants for life with 
a general reference to chambers as to what con- 
tracts the exor. should enter into as to renewal 
or sale of testator’s interest in the leases, & as to 
raising the necessary amount of fines, etc., as should 
be most beneficial for all parties interested under 
testator’s will—ALDEN v. KENNERLEY (1862), 7 
L. T. 312. 

6646. ———- Expenses of renewal—Charge on 
general assets.|—Part of testator’s estate consisted 
of a leaschold house held under a lease containing 
a@ covenant on the part of the lessee to renew & 
pay a fine for such renewal :—Held: the expense 
of renewal must be borne by testator’s general 
assets.—TRAIL v. JACKSON (1877), 46 L. J. Ch. 
684; 25 W. R. 802. 


6647. Liability of executor de son tort.|—In 
1810 a lease for sixty-one & a quarter years was 
granted by the predecessors in title of pltfs. to 
one “ H., his exors., administrators, & assigns.” 
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In 1814 H. died intestate. His widow administered 
to his effects, & remained possessed of the leasc 
till her death, in 1848. After her death, G., 
the father of deft., who had married a daughter 
of H., without any administration took possession 
of the premises & received the rent, paying the 
ground rent; & he continued to do so until his 
death, in 1856. After the death of G., deft. 
received the rent of the premises, &, after paying 
the ground rent, handed over the balance to his 
mother, conceiving her to be entitled to it. He 
also from time to time let the premises. After 
the death of his mother deft. continued to receive 
the rent of the premises, paying the ground rent, 
& dividing the balance between his two sisters & 
himself, no further administration having been 
taken out. He continued to do this down to the 
expiration of the lease, when he delivered up the 
premises to pltfs. out of repair :—Held: beyond 
all doubt, deft. had estopped himself from deny- 
ing that he was assignee. Semble: deft. was exor. 
de son tort of the term.—WILLIAMS v. HEALES 
(1874), L. R.9 C0. P.177; 48 L. J.C. P. 80; 30 
L. T. 20; 22 W. R. 317. 

Annotations :-—Consd. St: 


é rattord Epon Avon Corpn. % 
Parker, {1914} 2 K. B. 562. entd. Justice v. James 
(1898), 14 T. L. R. 385. 


6648. ———.]|—STRATFORD-UPON-AVON 
v. PARKER, No. 6650, post. 


6649. Extent of Hability—De bonis testatoris.] — 
BoLton v. CANNON, No. 6639, ante. 


6650. No personal liability.|—If testator 
dies possessed of a term of years, the term vests 
in the exor. by operation of law, but he cannot be 
sued personally on the covenants contained 
therein; if he enters & takes possession & enjoys 
the beneficial occupation of the term, the entry, 
coupled with the legal title as exor., places him 
in the position of an actual assignee of the term & 
renders him liable on the covenants by privity of 
estate. ... An exor. de son tort has no title to 
the term. . . & does not by operation of law or 
otherwise become entitled to the term of years 
which has never been assigned to him (LusH, J.).— 
STRATFORD-UPON-AVON CORPN. v. PARKER, [1914] 
2K.3B. 582; 831. J. K. 2B. 1309; 110 L. T. 1004 ; 
58 Sol. Jo. 473, D. C. 


.|—See, further, Sub-sect. 12, B. (a) ii. & 
ili., post. 


oF REPRESENTATIVE. 


CoRPN. 








ii. Rent. 
6651. Rentcharge on realty—For life of grantee 
—Executors of owner in fee—Liability of.j|— 
LORINGE’s (SiR WILIIAM) CASE (1352), cited in 
4 Co. Rep. at p. 49b; 76 KE. R. 1002; sub nom. 
LEVING’sS CASE, Fitz. Nat. Brev. 121 d. 
Annotations :-—Consd. Thomas v. Sylvester (1873), 
8 Q. B. 368. Refd. Ognel’s Case (1587), io 


Mentd. Christie v. Barker (1884), 53 
Pertwee v. Townsend, [1896] 2 Q. B. 129. 


6652. Where rent higher than profit of land.|—- 
If a man demises land by indenture to J. for years 
yielding rent, & J. dies making A. his exor., the 
lessor may have debt against the exor. for rent 
reserved, & arrear after the death of the lessee, 
although the exor. never entered or agreed; for 
the exor. represents the person of testator, & 
testator by the indenture was estopped & con- 
cluded during the term to pay the rent upon his 
own contract, & therefore, although his rent is 
higher than the profit of the land, yet the exor. 
cannot waive the land, but notwithstanding that he 
shall be charged with the rent (per CuR.).— 


L. h. 
Rep. 48 b. 
Q. B. 537; 


640 


Sect. 2.—On contracia of deceased: Sub-sect. 12, B. 
(a) 44. & iti., & (b) i.) 


aoe v. WEBSTER (1607), Yelv. 103; 80 E. R. 


Annotations :—Refd. Heliar v. Casobrooke (1665), 1 Keb. 
923 ; Wollaston v. Hakewill (1841), 3 Man & G. 297. 
6653. Joint lease—-Death of one lessee—Assign- 

ment of part interest by other lessee—Liability of 

representative for whole rent.J—If one of two 
lessees assign his interest, & the other die before 
the rent becomes due, an action of debt in the 
debet ct detinet will lie against the assignees & 
extrix. of deceascd lessee, for the whole rent.— 

Ipswich CorRPN. v. Martin & PaRKER (1616), 

Cro. Jac. 411; 3 Bulst. 211; 1 Roll. Rep. 404; 

79 E.R. 351. 

Annotations :—Mentd Lyn v. Wyn (1665), O. Bridg. 122; 
Sackill v. Evans (1674), Freem. K. B. 151. 

6654. Representative of undertenant.]—An exor. 
may bring debt on a lease for rent in the debet 
et detinet against the administrator de bonis non 
of the undertenant of the term, for rent incurred 
in his own time.—PratTrE v. Kine (1681), 1 Mod. 
Rep. 185; Skin. 5; T. Jo. 169; 86 FE. R. 817. 


6655. Liability after assignment-—By representa- 
tive.|—HELLIER v. CASBARD (1665), 1 Sid. 266; 
82 E. R. 1096 ; sub nom. HELIAR v. CASEBOROUGH, 
1 Keb. 839, 923: 1 Lev. 127. 


Annotations :-—Refd. Pitcher v. Tovey (1691), 4 Mod. Rep. 
71; Rubery v. Stevens (1832), 4 B. & Ad. 241. Mentd. 
Steward v. Wolveridge (1832), 9 Bing. 60. 


, 6656. Before rent due.j—Covenant 
lies against the exor. of the lessee for non -payment 
of rent upon an express covenant, although deft. 
have assigned over before the rent became due.— 
JENKINS v. HERMITAGE (1674), Freem. K. B. 
377; 3 Keb. 367; 89 E. R. 280. 


6657, ——— -]—COGHILL v. FREELOVE (1690), 
2 Vent. 209 ; 3 Mod. Kep. 325; 86 EB. R. 397. 


6658. -|—Pltfs. leased A. to B. at 
£15 15s. per annum. B. died in 1844, leaving 
deft. his extrix. In 1864 deft. assigned her 
interest in A., & pltfs. were parties to the deed. 
Her assignees assigned part of A., & the rent was 
apportioned ; the residue came by assignment to 
WwW. & O. Subsequently pltfs. assigned their 
reversion in part of A. No rent was paid by deft. 
or her assignecs after the assignment to W. & O., 
who, however, had not paid rent or attorned to 
pltfs.:—Held: deft. was liable on the covenant 
to pay rent to pltfs. for the part reversion of A. 
which remained in them, & the rent was apportion- 
able. —SwANnsEA Corpn. v. THOMAS (1882), 10 
Q. B.D. 48; 531. J. Q. B. 340; 47 1. T. 657; 
47 J. P. 1353; 81 W. BR. 506. i 
Aan :—Mentd. Baynton r. Morgan (1888), 21 Q. B. D. 


6659. — Premium paid by assignee. |— 
When exors. received a premium upon the assign- 
ment of a lease & paid the amount into their 
testator’s estate :—Held : they were not personally 
liable a aa accrued due after the assignment 
in respect of the premium so paid in.— 

v. Ewina (1883), Cab. & EI. f3. ne 


6660. -—- -—— Acceptance of rent b lessor 
—From assignee.]|—Covenant for rent pes ie the 
exor. of a lessce, where the lessee in his lifetime had 
assigned his term, & the lessur had accepted the 
assignee for his tenant.—ARTHUR v. VANDER- 
PLANK (1734), Kel. W. 167; 2 Barn. K. B, 372: 
7 Mod. Rep. 198 ; Ridg. temp. H. 40; 25 1. R. 650° 























EXECUTORS AND ADMINISTRATORS. 


6661. Representative of representative.| — In 
covenant upon an indenture of lease for non- 
payment of rent & non-reparation, the declaration 
alleged, that all tho estate of the lessee, in a great 
part of the demised premises, came to & vested in 
deft. by assignment, whereupon & whereby deft. 
became possessed. Deft. pleaded, that the part 
of the premises did not come to or vest in her by 
assignment :—Held: the allegation was sustained 
by showing that A., an assignee of the term, 
demised part of the premises, the rent sued for 
being specifically reserved in respect of such part, 
to B. for a period exceeding the then remainder 
of the term, reserving a new rent, payable to 
himself, exceeding in amount that reserved by the 
original lease, & that deft was the extrix. of the 
exor. of B.; although deft. had not entered, 
or done any act beyond taking probate of B.’s 
will. Semble: the new rent, so far as it exceeded 
the rent reserved by the original Jease, would be 
&® rent sec.—WOLLASTON v. HAKEWILL (1841), 
3 Man. & G. 297; 3 Scott, N. R. 593; 10 L. J. 
C. P. 303; 133 E. R. 1157. 


Annotations :—Consd. Rendall v. Andreac (1892), 61 L. J. 
Q. B. 630. Refd. Beardman v. Wilson (1868), L. R.4C. PV. 
57. 


6662. To what extent liable—-So far as there are 
assets.|—HELLIER v. CASBARD (1665), 1 Sid. 266 ; 
82 E. R. 1096; sub nom. HELIAR v. CASEBOROUGH, 
1 Keb. 839, 923; 1 Lev. 127. 


| :—Consd. Rube . Ste (1832), 4 B. & Ad. 
a Rota. pee “e Tovoy (1691), 4 Mod. Kep. 71. 
Mentd. Steward v. Wolveridge (1832), 9 Bing. 60. 
6663. .|] — CoGHILL v. FREELOVE 
(1690), 2 Vent. 209; 3 Mod. Rep. 325; 86 EK. R. 
397. 











6664. —— .}—The exor. of the lessee is 
still bound to perform the covenants in the lease 
so long as he has assets (per CUR.).—PITCHER v. 
TovEy (1692), 4 Mod. Rep. 71; 12 Mod. Rep. 
23; Holt, K. B. 73; 1 Salk. 81; 1 Show. 310; 87 
BK. R. 268; sub nom. Tovey v. PITCHER, Carth. 
177; 2 Vent. 234; sub nom. TONGUE v. PITCHER, 
3 Lev. 295. 

Annotations :—Refd. Cook v. Harris (1697), 1 Ld. Raym. 
367. Mentd. Griffyn v. Griffyn (1740), Barn. Ch. 391; 
Onslow v. Corrie (1817), 2 Madd. 330. 

6665. Personal liability—In respect of 
premium received—On assignment.|—GOODLAND 
v. EwIinGa, No. 6659, ante. 


6866. After offer to surrender lease— 
Breaches accruing after offer.|—Semble: an offer 
by an exor. to a lessor to surrender to him a lease 
granted to his testator is an answer to an action 
of covenant against him as assignee for breaches 
of a covenant to repair, as to all breaches accruing 
after that offer.—RxEIpD v. TENTERDEN (LORD) 
(1833), 4 Tyr. 111. 


Annotations :—Refd. Sleap v. Newman (1862), 12 C. B. N. 8. 
116. Mentd. Hornidge v. Wilson (1840), 3 Per. & Dav. 641. 


6667. Premises of less value than rent.} — (1) 
Where the residue of a term of years becomes vested 
in exors., & the yearly value is less than the reserved 
rent, the exors. are still liable in the debet & detinet 
as assignees, for so much of the rent as the premises 
are worth. Pltf. having declared in covenant for 
rent at £26 a year, defts. pleaded that they were only 
chargeable as exors.; that the term came to them as 
such, that the premises were of less yearly value than 
the rent of £26, viz. of no value, & that they had 
fully administered, etc. Heplication, that the 
premises were of the yearly value of £26; issue 
thereon. At the trial the yearly value was found 
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by the jury to be £20 :—Held: the replication was, 
in substance, that the premises were of some value ; 
the issue was merely informal, & cured by verdict ; 
& pltf. might recover the arrears of rent at the 
rate fixed by the jury. 


(2) If he [the exor.] accept the exorship. & 
enter on the demised premises, he is chargeable as 
assignee in an action of debt or covenant for arrears 
of rent due after his entry de bonis propriis. .. . 
Upon reference to the authorities it seems that 
. . . the exor. is chargeable personally for so much 
of the rent as the premises are worth (DENMAN, 
C.J.).—_RUBERY v. STEVENS (18382), 4 B. & Ad. 
241; 1 Nev. & M. K. B. 183; 2L. J. K. B. 46; 
110 E. R. 446. 

Annotations :—<As to (1) Consd. Hornidge v. Wilson aly 

3 Per. & Dav. 641. - Wollaston ». Wakewill (1841), 

3 Man. & G. 297; Hopwood v. Whalley A1BAS), 6 CO. B. 

744; Stephens ». Hotham (1855), 24 L. J. Ch. 665; Re 

Bowes, Strathmore v. Vane, Norcliffe’s Claim (1887) 

37 Ch. 'D. 128. Aa to (2)Conad. Rendall v. Andreae (1892), 
61L. J. Q. B. 630. Generally, Mentd. Thacker v. Wilson 

(1835), 4 Nev. & M. K. B. 658° 


iii. Repairs. 
6668. Liability of representative of representa- 


tive.|—BULL v. WINTER (1622), Palm. 314; 81 
E. R. 1100. 


6669. ———.|—-WOLLASTON v. HAKEWILL, No. 
6661, ante. 


6670. Breach of representative.|——An action is 
brought against an exor. of land for a term, 
where testator had covenanted to repair during the 
term, for not repairing in the time of the exor., & 
found against him, the judgment shall be de bonis 
testatoris, de damnis, si habet ; if not, for the costs 
of suit de bonis propriis. But where an exor. 
pleads ne unques exor., or a false release made to 
himself, & it is found against him where the King has 
aw fine; in these two cases only the judgment 
shall be de bonis testatoris, si hubet; if not, for the 
whole, de bonis propriis.—BRIDGMAN’S CASE 
(1623), Jenk. 320; 145 E. R. 232; sub nom. 
BRIDGMAN v. LIGHTFOOT, Cro. Jac. 671. . 
Annotations :—Refd. Hooper v. Summersett (1810), Wight. 

16. Mentd. Pollitt v. Forrest (1848), 11 Q. B. 962; Foquet 

v. Pee f 888): 7 Exch. 870; Young v. Austen (1869), 

L. R. 4 C0. P. 553. 


6671. Breach in testator’s lifetime.|—ALDEN 
v. KENNERLEY, No. 6645, ante. 


6672. Extent of liability—-When limited to 
testator’s goods.|—BuULL v. WINTER (1622), 
Palm. 314; 81 BE. KR. 1100. 





6673. ——_- ——-.]—-BRIDGMAN’Ss CasE, No. 6670, 
ante. 
6674. ——— When extending to own goods.}- 


BRIDGMAN’S CASE, No. 6670, ante. 
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(b) Where Representative has entered on Premises. 
i. In General. 


6675. Personal lMability—Entry & possession— 
Necessary before lability can attach.]—The exor. 
of a lessee cannot be made liable as assignee of a 
term without an entry & an actual taking possession 
by him of the demised premises: but if he enter 
& take possession he may be made liable as 
assignee, though, by proper pleading, he may 
limit such liability for rent to the yearly value 
which the premises might have yielded. Semble: 
he cannot, after entering, limit his liability under 
testator’s covenant to repair.—RENDALL v. 
ANDREABX (1892), 61 L. J. Q. B. 6380; 8 T. L. RB. 

5. 
ninotation :—Refd. Whitehead v. Palmer, [1908] 1 K. B. 


6676. ——- ——— By one of two executors—Other 
executor not liable.]|——One of two exors. of deceased 
tenant for a term of years entered into the demised 
premises :—Held: such entry did not enure as 
the entry of the two exors., so as to make them both 
liable in an action for use & occupation.—NATION 
v. TozER (1834), 1 Cr. M. & R. 172; 4 Tyr. 561 ; 
3L. J. Ex. 234; 149 EK. R. 1041. 

Annotations :—Consd. Hawkins v. Williams (1862), 10 
W. R. 692. Refd. How v. Kennett (1835), 3 Ad. & El. 
659; Fox v. Waters (1840), 12 Ad. & El. 43; Lowe v. 


Ross (1850), 5 Exch. 553. Mentd. Packer v. Gibbins 
(1841),10 L. J. Q. B. 224. 


6677. ——— Entry & payment of rent—Acceptance 
of lease presumed.}]—An action of assumpsit for 
the breach of an implied contract to keep premises 
in repair is transitory & not local. ; 

A. demised to B. certain lands & premises for 
one year certain, & then from year to year so long 
as the parties should think proper, with power 
to determine it on giving notice to quit; & the 
lease contained various terms & conditions as to 
the management of the lands & repairing the build- 
ings. The lessee died, & his exors. entered into 
the occupation of the premises, & continued to 
occupy & paid rent :—Held: they were charge- 
able in their personal character upon the terms 
contained in the original demise, their continuing 
to occupy, & the landlord’s abstaining from giving 
notice to quit, raising an implied promise on their 
parts to abide by the terms of the original con- 
tract. —BUCKWORTH v. SIMPSON (1835), 1 Cr. M. & 
R. 834; 5 Tyr. 344; 1 Gale, 38; 4L. J. Ex. 104; 
149 H.R. 1317. 

Annotations :—Consd. Humphreys v. Franks (1856), 18 
C. B. 323. Apia. Williams v. Heales (1874), L. R. 9 CG. P. 
177. Expid. hillips v. Miller (1875), L. R. 10 C. P. 420. 
Refd. El''rtt v. Johnson (1866), L. R. 2 Q. B. 120; Cornish 
v. Stubbs 870),L. HK. 5 C. P.334; Manchester Brewery 
Co. v. Coombs, eae 2 Ch. 608. Mentd. Bryd v. 
Lewis (1842), 3 Q. B. 603 ; Standen v. Chrismas (1847), 10 
Q. B. 135; Deakin v. Penniall (1848), 2 Exch. 320; Arden 
v. Sullivan (1850), 14 Q. B. 832; Maples v. Pepper (1856), 

18 C. B. 177; Camden v, Batterbury (1860), 7 & N.S. 
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a. Personal liability— After agree- 
ment to assign.}—An exor. of deceased 
lessee is personally liable to the lessor 
upon the covenants in the leasc where 
the exor. had entered into possession 
of the demised premises, & such 
personal liability continues although 

he exor. has agreed to assign the lease 
& tho lessor has accepted rent from 
the equitable assignee.—RoOwaNnpD v. 
Equity TRUSTEES, Exkrcutorns & 
pera Co., LTp. (1896), 22 V. L. R. 1. 


possession of land held under a short- 
dated tenancy, & his exor. carries on 
the business on the same land for a 
number of years, the proper inference 
is that the exor. occupies under a 
new contract made between himself & 
the landlord & although he contracts 
expressly as exor. the liability under 
such contract falls on himself alone.— 
Rak v. CLIFFORD (1893), 12 N. Z. L. R. 
257.—N.Z. 
co. New lease taken by represenia- 
tive—Part of testator’s assets.}—An 
ator cum annexo, 
ossession of premises which 
from year to 


being in 
testator held as tenan 


b. ——-.}—Where testator dios in year under C., took a lease from D., 


the head landlord, to commence from 
the expiration of C.’s lease :—Held: 
the lease was a graft on testator’s 
interest, & formed part of his assets.— 


M‘AULEY tv. CLARENDON (1858), 8 
re an pe 568; Drury Peg leap. 


d. ——— ——.}-Part of testator’s 
assets consisted of a holding subject to 
Ulster tenant-right custom: the exor. 
surrendered it to the landlord's nt, 
&, paying for the tenant-right with his 
own money, was declared the new 
tenant :—Held: the exor. took the 
holding in trust for persons entitled 
under the will.— M‘CRaoKEN 9, 
“a (1877), 11 I. R. Eq. 172. 
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(b) 4., 4. & tt., & C.) 
864; Walker v. Gode (1861), 6 H. & N. 594; Smith v. 


mena ale 


6678. ——— As assignee—Privity of estate.]— 
STRATFORD-UPON-AVON CoRPN. v. PARKER, No. 
6650, ante. 


li. Jtent. 


6679. Liability de bonis propriis.|—An adminis- 
trator may be charged as assignee in debt for 
rent.—BuUCK v. BARNARD (1692), 1 Show. 348 ; 
Holt. K. B. 75; 89 E. BR. 617. 


6680. ——— After offer to surrender lease.|— 
A., as administrator of B., the lessee of certain 
premises, took possession of them on B.’s death, 
but paid no rent. The premises proved to be 
unproductive, &, after eight months, A. made the 
lessor a verbal offer to surrender them. In an 
action brought against A. in his own right, for 
rent due after the decease of B.:—Held: A. was 
not chargeable.—REMNANT v. BREMRIDGE (1818), 
$ Taunt. 191; 2 Moore, C. P. 94; 129 FE. Kt. 357. 


Annotations :-—Dbtd. Hornidge v. Wilson (1840), 3 Per. & 
Dav. 641. Expld. & Distd. Hopwood v. Whaley (1848), 
ae B. 744. Dbtd. Whitehcad v. Palmer, (1908) 1 K. B. 


6681. -—— Extent of liability—-Profits.] — If 
exor. of lessce for years enter into the tenements, 
no part of the profits, unless what is over & above 
the rent, shall be assets; but is received by the 
exor. as tertenant, & appropriated to the use of 
the lessor.— BUCKLEY v. PIRK (1710), 1 Salk. 87, 
316; 10 Mod. Rep. 12; 91 E. R. 75, 279. 


Annotations :—Consd. Wollaston v. Hakewill (1841), 3 
Man. & G. 297. Refd. Lyddall v. Dunlapp (1742), 1 
Wis. 4; Rubery v. Stevens (1832), 4 B. & Ad. 241; He 
Bowes, Strathmore v. Vane, Norcliffe’s Claim (1887), 
57 L. J. Ch. 455. 


6682. ——.}—-(1) An exor. who has 
occupied premises held by his testator under a 
lease with covenants for payment of rent & taxes 
& to keep the premises in repair, sued in covenant 
as assignee, in respect of the privity of estate, is 
liable on the covenant for payment of rent & taxes 
to the extent only of the profits ; but, for a breach 
of the covenant to repair, he is liable to same 
extent that any other assignee is liable. 


(2) In covenant against an administrator as 
assignee, who has entered upon premises demised 
to his intestate, for non-repair, a plea that the 
premises were of no value & produced no profits 
to the administrator is bad ; secus where the breach 
is for rent.—-TREMEERE v. MORRISON (1834), 1 
Bing. N. C. 89; 4 Moo. & S. 603; 3 L. J.C. P. 
260; 131 E. 1. 1051. 

Annotations :—As to (1) Apld. Sleap v. N 

C. B. N. 8. 116. Retd Hornidge v. Wilson (1840); ii 

Ad. & El. 645; Bonner v. Tottenham & Mdmonton 
Permanent Investment Bldg. Soc., [1899] 1 Q. B. 161. 
#82 (2) Apid. Sleap v. Newman (1862), 12 C. B. N.S. 116. 


acker v. Wilson (1835), 4 Nev. & M. K. B. 658; 
Kendall v. Andreae (1892), 61 th J.Q. B. 630. K. B. 658; 


6683. ——— ~—— Derivable from exercise 
of reasonable diligence.|—(1) Exor. of lessee for 
years is, in the absence of other assets, liable, 
de bonis propriis, for the rent reserved, to the extent 
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B. (b) ii, 


e. Rents of Crown lease—Whether 
payouk from fund for payment of debts. ] 
—— Rents of a Crown lease, which became 
payable after the death of testator, 


eld: 
“‘debts ’ until t 


his extrix., & a grant in 
{ce simple of the land obtained by her: 
Sy actually fell due. 
Wa. e r 
& therefore were not pa abl ‘a 
the fund provided by testator for the 
payment of his debts.—O'NEIL v. 


such P 


EXECUTORS AND ADMINISTRATORS. 


to which he might, by the exercise of reasonable 
diligence, have derived profit from the premises. 


(2) In debt, on an indenture of lease, by A., the 
lessor, against C. as assignee of B., the lessee, 
demanding £247 10s. Od. for rent for two & 
three-quarter years, at the rate of £90 a year, 
accruing after the assignment, C. pleaded that 
he ought not to be charged with the rent, other- 
wise than as exor. of B.; that C. entered upon 
the premises as such exor., & that he had not 
at any time since the death of B., derived any 
profit or advantage, as such exor., or other- 
wise, by or from the premises; that the premises 
had not, since the death of B. yielded any profit 
whatever; that the premises did not ves: in him, 
C., by assignment, or otherwise than as such 
exor.; & that he had no assets in his hands to be 
administered. Replication, that C. did, after bis 
entry upon the premises, derive great profit & 
advantage by & from the premises, which had 
yielded to him profit to the amount of the rent, 
sought to be recovered :—Held: the statement in 
the plea must be taken as amounting to an allega- 
tion that C. could not have derived any profit 
from the premises. 


(3) The jury having found that the premises 
could have been Ict for £60 a year, a verdict was 
entered for the plaintiff for £247 10s. with leave to 
deft. to move to reduce it to £165 :—Held: pltf. 
was entitled to the latter sum only.—Horwoop v. 
WHALEY (1848), 6 C. B. 744; 6 Dow. & L. 342; 
18 L. J.C. P.48; 12 Jur. 1088; 136 BH. lh. 1440. 
Annotations :—As to (1) Apld. Re Bowes, Strathmore v. 

Vane, Norcliffe’s Claim (1887), 37 Ch. D. 128. 4s to (2) 

Refd. Rendall v. Andreae (1892), 61 L. J. Q. B. 630. 

6684. ——.j—An exor. of a 
lessee who after the death of his testator enters 
into possession of property leased to testator is 
personally liable to the lessor for any profit or 
advantage derived by him from the premises, or 
which by reasonable diligence he might have 
derived therefrom, during the time that he has 
been in possession, up to the full amount of the 
rent reserved by the lcase.—Re Bowers, STRATH- 
MORE (EARL) v. VANE, NORCLIFFE’S CLAIM (1887), 
37 Ch. D. 128; 571.5. Ch. 455; 58 L. 1. 300; 36 
W.R. 393; 4T. LR. 20. 


Annotations :—Folld. Whitchead v. Palmer, [1908] 1 K. 1. 
151. Refd. Rendall v. Andreac (1892), 61 L. J. Q. B. 630, 


























6685. Yearly value.}— KuBERY vv. 
STEVENS, No. 6667, ante. 
6686. -|—Although in respect of 


rent, the personal liability of an exor. of a lessee for 
years does not exceed the value of the demised 
premises, this qualification does not extend to a 
covenant for repairs. Plea by an exor., that the 
demised premises had yielded no profit beyond 
what he had paid over to the lessor, that the 
premises came to him only asexor., & that he offered 
to surrender them before the breaches occurred :— 
Held: on the authority of T'remeere v. Morison, 
No. 6682, anie, bad on demurrer.—SLEAP v. NEw- 
MAN (1862), 12 C. B. N.S.116; 6L. T. 386; 142 
i. R. 1087. 


Annonces :—Refd. Rendall v. Andreae (1892), 61L. J. Q.B. 


Harr, [1905] V. L. R. 107.—AUS. 


f. Liability of executor de son tort.}— 
Upon the death of A., a yearly tenant 
of land, B., his widow, remained in 

ossession, & employed the produce 
0 maintain the stock. She paid rent 


© out of 
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6687. ——- ——- ———.] —RENDALL v. ANDREAF, 
No. 6675, ante. 
6688. —— ——.]—The lessee of certain 





premises died intestate on May 24. On June 7 
deft. was appointed administrator ad colligenda 
bona with power to sell the lease, & on that date 
he entered into possession of the premises. On 
June 24 a quarter’s rent became due, but was not 
paid. On Aug. 23 pitf., the lessor, commenced 
an action against deft. for recovery of possession 
of the premises on non-payment of rent, & for 
rent & mesne profits. Judgment for possession 
was obtained under R. S. C., 1883, Ord. 14, & on 
Oct. 18 deft. went out of possession. The rent 
of the premises under the lease was £450 a year. 
While deft. was in possession he used reasonable 
diligence to find a purchaser of the lease or a tenant, 
but without success, & the only sum received by 
him in respect of the premises was £26 5s8., being 
rent from a sub-tenant of a part of the premises :— 
Held: deft., having entered into possession, was 
personally liable to pltf. for rent from June 7 to 
Aug. 23 at the rate of £450 a year, that being the 
yearly value of the premises, & for mesne profits 
at same rate from the latter date to Oct. 18.—- 
WHITEHEAD v. PALMER, [1908] 1 K. B. 151; 77 
L. J. K. B. 60; 97 L. T. 909; 24 T. L. R. 413; 52 
Sol. Jo. 45. 


6689. Full letting value.]|—Re Bowes, 
STRATHMORE (EARL) v. VANE, NORCLIFFE’S CLAIM, 
No. 6684, ante. 


6690. Liability de bonis testatoris—Claim waived 
against executor personally.]— Royston v. Cor- 
DRYE (1677), Aleyn, 42; 82 E.R. 906. 

Annotations :-—Refd. Lyddall v. Dunlapp (1742), 1 Wils. 

4; Hope v. Bague (1802), 3 Kast, 2. 

6691. Plea of no assets—Premises of less 
value than rent.|—In debt for rent exor. may 
plead no assets & that the premises are of less value 
than the rent.—BILLINGHURST v. SPEERMAN (1695), 
1 Salk. 297; Holt, K. B. 306; 91 E. R. 263. 


6692. Liability to distress—Landlord & Tenant 
Act, 1709 (c. 18).|—-Where the lessee of lands dies 
before the expiration of the term, & his adminis- 
trator continues in possession during the re- 
mainder & after the expiration of it; a distress 
may be taken for rent due for the whole term, 
the possession of the administrator being the 
possession of the tenant within above Act.— 
BRAITHWAITE v. COOKSEY (1790), 1 Hy. Bl. 465; 
126 KE. R. 269. 

Annotation :—Expld. & Distd. Turner v. Barnes (1862), 2 

B. & 8. 435. 

Defence to action for rent—Plene administravit.] 
—Sce Nos. 7618—7622, post. 











iii. Other Covenants. 


6693. Covenant to repair—Personal liability— 
De bonis Se ie v. Norris (1700), 1 
Salk. 300; 1 Ld. Raym. 553; 91 E. R. 272. 


ANNONA NS 7 sone Re ee oe GSS) 4 Tyr. 111; 
remecre v. Morison ~ N.C. 8&9. ; 
Sleap v. Newman (1862), 12 C. BLN, S. 116. ae 


due prior to the death of A. :—Held: 
B. was extrix. de son tort, & was Hable 
for the rent due after the death of A.— 
ARMSTRONG v. M‘INERHENY (1857), 
7 I. Cc. L. Rh. 296 ‘ 10 Ir. Jur. 16.~— e 


rent.—FIELDING v. 
L. R. Ir. 379.—IR. 
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6694, ——— Where surrender of lease 
offered.J—REID v. TENTERDEN (LORD), No. 6666, 
ante. 

6695. ——— Not limited—Although premises 





ylelding no profit.|—TREMEERE v. MORISON, No. 
6682, ante. 











6696. ——- ——- ——- ——.|—-SLEAP v. NEW- 
MAN, No. 6686, ante. 
6697. I—RENDALL v. ANDREAFs 


No. 6675, ante. 


C. Representative of Assignee of Lease. 


6698. Liability for breach of covenant—Repair— 
Covenant running with land.|—The administrator 
of the assignee of a lease is liable for a breach of 
the covenant to repair, although the assigns of 
the lessee are not mentioned in the covenant, for 
it runs with the land.—KEELING v. MORRICE 
(1700), 12 Mod. Rep. 371; 88 E. R. 1386, 


6699. Assignee of estate insolvent.]|— 
In covenant for non-payment of rent & for non- 
repair, against an exor., it appeared that testator 
had been appointed assignee under 1 Geo. 4, 
c. 119, s. 7, of an insolvent’s estate, which con- 
sisted of the premises held under the lease, & other 
property. Testator consented in writing to act 
as assignee, & an assignment to him from the 
provisional assignee was prepared, & executed 
by the latter, but testator did not execute the deed, 
although he let the premises & received rent :— 
Held: the exor. of deceased assignee was liable, 
as it did not appear that the Insolvent Ct. ehad 
appointed any other assignee of the insolvent’s 
estate.—ABERCROMBIE v. ITICKMAN (L838), 8 Ad. 
& El. 683; 3 Nev. & P. K. B. 676; 1 Will. Woll. 
& H.534; 71. J. Q. B. 269; 112 E. R. 997. 




















6700. ——.]—WOLLASTON v. HAKEWILL, 
No. 6661, ante. 

6701. Rent.|—-ABERCROMBIE v. HIcK- 
MAN, No. 6609, ante. 

6702. -}—-WOLLASTON v. LIAKEWILI, 
No. 6661, ante. 

6703. Until lease surrendered or reassigned 





—Where rent greater than yearly value of land— 
Duty of representatives to surrender or reassign.]— 
Kixors., whose testator was the assignee of a lease- 
hold estate, of which the rent was greater than its 
yearly value, were ordered by the ct. to take such 
steps as might be necessary to relieve testator’s 
estate from Hability in respect of the rent & cove- 
nants of the lease. The exors. endeavoured to 
prevail upon the lessor to accept a surrender, but 
he refused to do so; & they took no other steps 
towards complying with the order :—Held: the 
exors. ought to have assigned the lease to some 
other person; & not having done so, they were 
bound themselves to exonerate testator’s estate 
from the liabilities to which it had been subject 
in respect of the lease since the time at which 
they might have made such an assignment.— 


CRONIN (1885), 16 should build a wall round the land. 
The lease was executed by the lessor, 
but not by the lessee, & did not contain 
the covenant :—Held: after the death 
of the lessee, a suit could not be main- 


tained against his a rator, having 


g- ——.}—An_ exor. de son tort h. Covenant to build a wall—I for t rman 
in possession of lands, held by the agreement for lease—Administrator not one anal eemnmt bro ra 
deceased owner for an unexpired term liable.}—An agreement for a lease PRENDERGAST (1862), 13 1. Ch. R. 
of years, is suable by the landlord for contained a covenant that the lessee 373.—IR. 


J.— VOL. XXIV. 
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Sect, 2.—On contracts of deceased: Sub-sect. 12, C., 
D. & E.; sub-sects. 18 & 14, A., B. (a) & (0) 
4., W., Wi. & iv.) 

ROWLEY v. ADAMS (1839), 4 My. & Cr. 534; 9 

L. J. Ch. 34; 8 Jur. 1069; 41 EH. R. 206, L. C. 


Annotations :—Refd. Lambarde v. Older (1853), 23 L. J. 
can & South American Co., 


Ch. 18. Mentd. Re Mexi 
Lund’s Case (1859), 5 Jur. N. 0; Re Consols Insce. 


8. 400; 
Assocn., Benham’s Case ()&65), 11 Jur. N. 8. 381. 


D. Settled Leaseholds. 
See Sub-sect. 10, F., ante. 


E. Specific Performance of Agreement for 
Lease. 


6704. Court will decree—Agreement by deceased 
lessee.|—A. leased premises to B. for ten years ; 
& B. covenanted not to assign the premises without 
A.’s consent. <A. agreed to grant to C. a lease 
for ten years, from the end of B.’s term, subject 
to same covenants as were contained in J3.’s 
lease. C. died before the lease was executed to 
him. A. filed a bill against C.’s exors., who 
admitted assets, for a specific performance of the 
agreement, & offered so to qualify the covenants 
of the lease, as that the exors. should be no further 
liable thereon, than they would have been on the 
covenants which ought to have been entered upon 
by testator, in case a proper lease had been made 
to him. Specific performance of the agreement 
decreed, with a reference to the master to settle 
the lease.—PHILLIPS v. EVERARD (1831), 5 Sim. 
102; 58 E. RR. 276. 
sa Nida :—Folld. Stephens v. Hotham (1855), 1 K. & J. 

6705. ——- -——— For renewal of lease.} — 
STEPHENS v. HotTuam, No. 6643, ante. 


6706. Agreement by deceased lessor.|— 
B. offered in writing to grant a lease of a coal 
mine upon certain terms. C. verbally accepted 
the offer. <A draft lease was sent to him, & re- 
turned with the approval of C.’s solr. C. laid out 
money in driving shafts towards the coal mine 
through the adjoining property. Before any 
lease was executed, & something more than a 
month after the return of the draft lease B. died: 
—Held: the parol acceptance of the written 
offer of the lessor, ee with the subsequent 
acts in the lifetime of B., entitled C. to specific 
performance of the agreement from the represen- 
tatives of B.—BENECKE v. CUADWICKE (1856), 
4 W. Rh. 687. 





SUB-SECT. 13.—-PARTNERSHIP. 


Contracts of deceased— In respect of partnership. | 
—See PARTNERSHIP. 


Novation—On alteration of partnership. j- 
PARTNERSHIP. 


———.]—See, generally, Contract, Vol. XII., 
pp. 596-606, Nos. 4956-5027. 


SUB-SECT. 14.—PERSONAL CONTRACTS. 
A. What are Personal Contracts. 


6707. Contract not to exercise a particular 
trade.}—On a covenant that in sonsidaration of a 


PART VI. SECT. 2, SUB-SECT. 14.—A. 


decea 
k. Services rendered.) —Plitf. sued of penis oon 
to recover against the estate of deceased deceased from the 


for services rendered at the request of 
to Q. forthe purpose p 

nosfer of a relative of servi: 
Alr Force, overseas, 


EXECUTORS AND ADMINISTRATORS. 


weekly payment to A. & his exors. for a term 
certain, A. shall not exercise a particular trade, 
the exors. of A. are not bound to abstain from 
exercising it.—CookE v. CotcraFr (1773), 2 Wm. 
BI. 856; 3 Wils. 380; 96 KE. R. 505. 


6708. Contract as to purchase of goods—Re- 
sumption of possession—If price not duly seer a 
An agreement between vendor & vendee of a 
chattel, that the former may resume the posses- 
sion if the price be not duly paid, is a personal 
contract, not binding on alienee, or personal 
representative of vendee.—HOoOwWES v. BALI (1827), 
7 B. & OC. 481; 1 Man. & Ry. K. B. 288; 6 
L. J. O.S. K. B. 106; 108 EB. BR. 802. 

Annotations :—Mentd. Stainbank v. Shepard (1853), 13 


C. B. 418; Congreve v. Evetts (1854), 10 Exch. 298 ; 
Castrique v. Imrie (1861 , 7 Jur. N. S. 1076; Walker v. 


Clyde (1861), 10 C. B. N. 8. 381; Donald v. Sucklin 
(1866), L. R. 1 Q. B, 585; Sewell v. Burdick (1884), 1 
App. Gas. 74. 


Contract to underwrite shares.|—See Com- 


PANIES, Vol. IX., p. 184, Nos. 1165-1166. 


See, further, Sub-sect. 14, B. (b), post; CONTRACT, 
Vol. XIT., pp. 588-592, Nos. 4906-4929. 


B. Effect of Death. 
(a) In General. 


6709. Termination of contract—No liability on 
representatives.) —- SIBONI v. KIRKMAN, No. 6449, 
ante. 


6710. -|}—AIl contracts for personal 
services which can be performed only during the 
lifetime of the party contracting are subject to 
the implied condition that he shall be alive to 
perform them; & should he die, his ecxor. is not 
liable to an action for the breach of contract 
occasioned by his death (PoLLock, C.B.).—HaA.u 
v. WRIGHT (1859), E. B. & E. 765; 29L. J. Q. B. 
43; 1L. T. 230; 6 Jur. N.S. 193; 8 W. R. 160; 
120 E. R. 695, Ex. Ch. 3; revsg. (1858), E. B. & E. 
746. 

Annotations :—Mentd. Brown v. Royal Insce. (1859), 1 
E. & E. 853; Beachey v. Brown (1860), KE. B. & E. 796; 
Baker v. Cartwright (1861), 30 L. J. C. P. 364; Parkins 
v. Scott (1862), 1 H. & C. 153; Taylor v. Caldwell (1863), 
3 B. & 8.826; Cavell v. Prince reels 4H. & O. 368; 
Boast v. Firth (1868), L. R. 4 C. P. 1; Frost v. Knight 
SteTO) L. It. § Exch. 322; HKobinson v. Davison ae P 

. R. 6 Exch. 269; Turner v. Goldsmith (1891), 60 L. J. 

Q. B. 247; Hick v. Raymond & Reid, (1893) A. C. 22; 

Nickoll v. Ashton, Edridge (1900), 5 Com. Cas. 252; 

Krell v. Henry, {1903} 2 K. B. 740; Jefferson v. Paskell, 

ee) 1 K. B. 57; Gamble v. Sales (1920), 36 T. L. R. 








6711. ——— Death of either party.]|—In contracts 
for personal services, it is an implied condition that 
the death of either party shall dissolve the contract. 
A. was hired by P. to serve as farm bailiff, at weekly 
wages, with other advantages, & a residence in a 
farm house; the service to be determinable by 
a six months’ notice or payment of six months’ 
wages. P. died :—Held: P.’s personal represen- 
tative was not bound to continue A. in her service, 
or pay him six months’ wages.—FaRRow v. 
WILSON (1869), L. R. 4C. P. 744; 38 L. J.C. P. 
326; 20 L. T. 810; 18 W. R. 48. 


See, further, Contract, Vol. XII., pp. 592- 
594, Nos. 4924, 4926, 4927, 4934-4948. 


to the home defence forces :—~Held: 
itf. was entitled to recover for the 
ces rendered.-—Re MAacnpoNnaLD’s 


Part VI.—Liapimiry oF REPRESENTATIVE. 


(b) Particular Contracts. 


i. Agency. 
Death of principal.|—See Acuncy, 
pp. 541, 690, 691, Nos. 1948, 2991-8003. 
Death of agent.|—See Acgrncy, Vol. I., pp. 523, 
691, Nos. 1830, 8004, 3005. 


ii. Breach of Promise of Marriage. 


6712. Liability to action—Only on proof of 
special damage— What amounts to special damage.| 
~-An action for breach of promise of marriage 
where no special damage is alleged does not sur- 
vive against the personal representatives of the 
promisor. The special damage which would 
cause the right of action to survive must be 
damage to the property & not to the person of the 

romisee, & must be within the contemplation of 

oth parties at the date of the promise, & the action 
can be brought against the exors. for such spccial 
damage only, & not for general damages.— FINLAY 
v. CHIRNEY (1888),20 Q. B. D. 494; 57 L. J. Q.B. 
247; 58 L. T. 664; 52 J. P. 324; 36 W. R. 534; 
47. L. R. 322, (. A. 
Annotations :—Consd. Davics »v. 

Quirk v. Thomas, [1916] 1 K. 

Collicries v. Simpson, [1909] A. C. 383. 

Comrs. v. 8.8. Amerika, [1917] A. G. 3 

6713. -}—(1) Pitf. brought an 
action for breach of promise of marriage against 
the exor. of the promisor in which she claimed as 
special damage loss suffered by her through 
having given up a profitable business at the re- 
quest of deceased & in consideration of his pro- 
mise to marry her. The jury having found a 
verdict for pltf.:—Held: pltf. was not entitled 
to maintain the action. 


(2) Assuming . - « that an action for breach of 
promise of marriage will lie against the exor. of 
& deceased promisor to recover special damage 
occurring to the estate of pltf. by reason of the 
breach of ‘promise, no such damage was alleged 
or proved in this case, & therefore the action fails, 
& the principal appeal must be dismissed (Pr1u.t- 
MORE, LJ -)-—QUIRK v. THOMAS, [1916] 1 K.B.516; 

51. J. K. B. 519; 114 L. T. 808; 32 T. LR. 
197; 60 Sol. Jo. 174, GC. A. 


Annotations :-—Generally, Mentd. Yorke v. Yorkshire I és 
[1918] 1 K. B. 662; The Adams (1919), 88 L. J. P. 120% 
Jackson v. Anglo-American Oil Co., [1923] 2 K. B. 601. 


ili. Building Contracts. 
See BUILDING ConTrRActTs, Vol. VIL, 
iti 346-349 


Vol. I, 


Hood (1903), 88 L. T. 19; 
K. B. 516. Refd. United 
Menta. Admiralty 











e 420; 
; ConTRACT, Vol. XII., p. 594, No. 


iv. Alaster and Servant. 
See, generally, Master & SERVANT. 


6714, Apprentices—Liability of master’s repre- 
sentatives—To teach trade.|—In covenant to 





Nate 





PART VI, SECT. 2, SUB-SECT. 14.— 
B. (b) il. 


Il. General rule.}—An action will 
not lie against exor. for a breach by 
eee nite nie eoiioe of & promise to 

— RIEN ° 0 
4N. .W. L. RTL AUS (1882), 

m. Liability to action — Special 
damage. |—GREEN 9. 
an Dp GREEN © Forsus (1905), 39 


paid pitf. $1,000, 
ull to that date 


| 


taking a roceipt in 

for her services, & ' 
for any demands she 
against him. Six da 
exocuted his will & 

a legacy of $2,000 on Nov. 7 follo 

he executed a codicil & bequeathe 
pitf. a further sum of $2,000. 
sued the exora. for services rendered 
between the date of the receipt & the 
date of death :—Held: 
pltf. coupled with the o 
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instruct an apprentice, or cause him to be 
instructed in the trade of a saddler, & to find him 
meat, drink & lodging, during the term; piltf. 
showed testator’s death, & that such a day he was 
turned out of doors by deft. & sic conventionem 
fregit in hoc, viz. not instructing him, & not finding 
meat & drink: to which deft. demurred, because 
that was a personal covenant, & discharged by 
death, & could not be assigned, as being no custom. 
But all the ct. inclined, had it been only to instruct, 
it had been discharged; & ra complex to in- 
struct & find meat was not; & if it were, yet the 
breach was sufficiently assigned, if either part 
were true, as here, in turning him out. Judgment 
for pltf.—WapsworTH v. Guy (1664), 1 Keb. 
820; 1 Sid. 216; 83 E. R. 1263. 

Annotations :—Refd. R. v. Prat (1692), 12 

R. v. Peck (1698), 1 Salk. 65; Baxter v. 

2 Stra. 1266. 

6715. .|—Exors. bound by cove- 
nant of apprenticeship— WALKER v. HULL (1665), 
1 Lev. 177; 83 E. R. 357. 

Annotations :—Refd. R. v. Peck (1698), 1 Salk. 65; Baxter 

v. Burfield (1747), 2 Stra. 1266. 

6716. For maintenance.|—-Wapbs- 
WORTH v. Guy, No. 6714, ante. 


6717. -.|\—The master of an 
apprentice in husbandry dies, the justices at the 
sessions order his exors. to keep him, quashed ; 
& said, perhaps covenant might lie against the 
ae v. PRAT (1692), 12 Mod. Rep. 27; 88 


6718. For return of premium.j— 
The master reccived £250 with an apprentice, & 
died within two years; decreed, that the exors. 
shall pay back the money as a debt upon simple 
contract after debts on specialties are paid.— 
SoaM v. BOWDEN (1678), Cas. temp. Finch, 396 ; 
23 E. R. 216. 

Annotations :-—Refd. Webb v. England (1860), 29 Beav, 
44; Whincup v. Hughes (1871), L. R.6 C. P. 78; Ferns 
p. Carr (1885), 64 b, J. Ch. 478. Mentd. Churchill ». 

Bertrand (1842), 3 Q. B. 568. 

6719. J—The sessions cannot 
order an administrator to refund any part of the 
fee which the intestate had received with his 
apprentice.—R. v. STANDISH (1707), 11 Mod. 
Rep. 110; 88 E. R. 931. 
| urther, Contract, Vol. XII, 


—See, fi 
593, 594, Nos. 4937-4941; INFants; MASTER 
ERVANT, 


Mod. Rep. 27; 
Burfield (1747), 












































pp. 
&S 


Articled clerks.|——See ConrRact, 
p. 5694, Nos. 4942, 4943; SoLicirTors. 


6720. Farm bailiffi—Death of employer—Con- 


----4  UWiramnc im Han af natice_| 


Vol. XIL, 


came from abroad‘at the request of 
testatrix, & remained with her for a 
considerable period of time, 


might have erform 
later deceased ing services of an onerous character. 
queathed pitf. There was no relationship between 
li the parties :—Held: t was 
entitled to recover on a quantum 


merutt, & the mere fact that claimant 
expected the property of testatrix to 
be left to her, & was given a share of 
residue, in the absence of any under- 
standing or agreement that she waa to 


Pitf. 


the silence of 


ces 
ground for 
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oats a vo B-GEOT. 14. proved, aes sumicient : be Peniunerered in that way, was ae 
. . 6 services su uen er recovery.-— 

Liab hg enghciary under will— to the date of ayment & rerelpt were ESTATE (1907), 41 WS. R597; 3 

For waves} Master's representatives not, to be pald in, wages SHERRY v. E. L. H. 234.—CAN. 

during the » iV deceased WappeE i (1894), 27 NS. R. (15 R. & 

freated ae one of the mombers ot fig °°) 912—OAN. ron (1916),90.W.N. 33; 34 0. Le R. 

5 RD . * e e : e a e 
family, On Apr. 24, 1894, deceased -.]~— Claimant 395.—OCAN. 
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Sect. 2.—On contracts of deceased: Sub-sects. 15 & 
16. Sect. 3: Sub-sect. 1.] 


SuB-SECT. 15.—STATUTORY OBLIGATIONS. 


6721. When representatives liable-—Poor rate.]— 
Administrator not liable to pay poor’s rate, for 
the intestate, at least not distrainable without 
summons.—STEVENS v. Evans (1761), 2 Burr. 
1152; 1 Wm. BI. 284; 97 E. R. 761. 


Annotations :—Mentd. Underhill v. Fllicombe (1825), 
M'Cle. & Yo. 450; Jonos v. Bubb (1868), 1 Hop. & Colt. 
128; Danby v. Watson (1877), 46 L. J. M. C. 179 ; Phillins 
v. Britannia Hygienic Laundry Co., [1923] 1 K. B. 539. 


See, generally, PooR LAW; RATES & RATING. 

6722. Employer—-Under Employers’ Lia- 
bility Act, 1880 (c. 42)..—An action under above 
Act cannot be maintained against the exors. of 
an employer.—GILLETT v. FAIRBANK (1887), 3 
T. L. R. 618. 

See, generally, MASTER & SERVANT. 


6723. Bastardy order—Death of father— 
Cessation of payments.|—The liability of the puta- 
tive father under a bastardy order is purely per- 
sonal; & if the father dics the mother has no 
right to claim against his estate either arrears or 
future payments.—Re HARRINGTON, WILDER v. 
TURNER, [1908] 2 Ch. 687; 78 L. J. Ch. 27; 99 
L. T. 723; 72 J. P. 501; 25 T. L. R. 33 52 Sol. 
Jo. 855; 21 Cox, C. C. 709. 


Annotation :—Refd. Re Stillwell, 
[1916] 1 Ch. 365. 








Brodrick v. Stillwell, 


Sun,-secr. 16.— OTHER CASES. 


6724. Contract arising out of tort.|—-Where the 
contract oritur ex delicto .... action lies not 
against exor. (TWISDEN, J.).—HOLE v. BRADFORD 
(1662), 1 Keb. 344, 356; T. Raym. 57; 83 E. R. 
Hi 991; sub nom. Hon v. BRADFORD, 1 Sid. 
Annotations :—Refd. Hambly +. Trott (1776), 

371; Phillips v. Homfray (1883), 24 Ch. D. 439. 

6725. Church rates—Due from deceased par- 
ishioner.|—-The exor. of a deceased parishioner 
cannot be cited in an ecclesiastical ct., in respect 
of a church rate due from his testator.—WILLIAMS 
v. GEORGE & NUNN (1843), 3 Curt. 343; 2 Notes 
of Cases, 85; 7 Jur. 241; 163 E. R. 751. 


1 Cowp. 


Sect. 3.—FOR TORTS OF DECEASED. 


SuB-SECT. 1.—ACTIO PERSONALIS MORITUR 
CUM PERSONA. 


See, generally, Tort 5 Civil Procedure Act, 1833 
(c. 42); Administration of Estates Act, 10925, 
(c. 23), 8. 26 (5). 


EXECUTORS AND ADMINISTRATORS. 


6726. General rule—Representatives not liable.] 
—The promise of an heir in consideration of for- 
bearance of a suit in Chancery to which he is not 
liable will not support an assumpsit. 

Iiere it is for a personal tort for which neither 
exor. or heir is to answer (per Cur.).—TOOLEY 
v. WINDHAM (1590), Cro. Eliz. 206; 78 E. R. 
463; sub nom. TOLEY v. WINDHAM, 2 Leon. 105. 
Annotations :-—Refd. Phillips v. Homfray (1883), 24 Ch. D. 

439. Mentd. Wade v. Simcon (1846), 2 C, B. 548. 

6727. .J—Pltf. brought his action for 
damages & an injunction against the firm of T. 
& Co. for torts committed by the firm. The firm 
consisted of T. alone, who died more than six 
months after the commencement of action, & the 
action was continued against his exors. :—Held : 
T. having died more than six months after the 
commission of the acts complained of, no action 
either for damages or injunction could be main- 
tained against his exors.; although the action 
had been commenced in the lifetime of testator & 
although the exors. continued the business in the 
name of the firm. 


The rule at common law was this, that you could 
not sue exors. for a wrong committed by their 
testator for which you could only recover un- 
liquidated damages (JESSEL, M.R.).-—KIRK  v. 
Topp (1882), 21 Ch. D. 484; 52 L. J. Ch. 224; 
47 L. T. 676; 31 W. R. 69, C. A. 

Annotations :—Folld. Phillips v. Homfray (1883), 24 Ch. 
D. 439; Young v. Wallingford (1883), 42 L. J. Ch. 590. 
Consd. Re Duncan, Terry v. Sweeting, [1899] 1 Ch. 387. 
Refd. Jones v. Simes (1890), 59 L. J. Ch. 351. 

6728. -] — PHILLIPS tt. 
HOMPFRAY tv. PHILLIPS, No. 6602, ante. 


6729. —— Either at law or in equity.|— 
The proceeding in such a case [an action for mis- 
representation in a prospectus] is like an action 
at law for deceit, the same principle being applic- 
able in such a matter both at law & in equity, 
& is therefore of a personal character, & the estate 
of a deceased director not being alleged & proved 
to have received benefit from the deceit, his exors. 
cannot be made liable to compensate the person 
who asserts that he has been injured by it. 

No case has been produced, & I assume that 
none can be found, in which upon a claim against 
testator ex delicto, exors. have been held liable in 
equity to answer for it in damages. It appears 
to me that it would be contrary to principle to 
hold that an action which in act of law would be 
held to die with testator, should be maintainable 
against exors. in a ct. of equity of concur- 
rent jurisdiction (LORD CHELMSFORD).—-PEEK v. 
GURNEY (1873), L. R. 6 H. L. 377; 43 L. J. Ch. 
19; 22 W. R. 29, H. L. 








HOMFRAY, 











Annotations :—Distd. Twycross v. Grant (1878), 4 C. P. D. 
40. Folld. Young v. Wallingford (1883), 52 L. J. Ch. 
590. Consd. Phillips v. Homfray (1883), 24 Ch. D. 439; 


Geipel v. Peach, {1917} 2 Ch. 108. Refd. Hatchard v. 


PART VI. SECT. 2, SUB-SECT. 15. 


q.. When representative liable—II- 
legitimate child of deceased—Mainte- 
nance during deceased’s lifetime.J—An 
action will lie against the representa- 
tives of a deceased father for the 
maintenance of his illegitimate child 
during hia lifetime.—-MONOHAN v. OKE 
(1877), 1 A. Rt. 268.—CAN. 


PART VI. SECT. 3, SUB-SECT. 1. 


xr. Application of maxim — To 
breach of partnership duty.}— The 
suppreasion of material facts in a 
treaty for formation of a partnership 
ie a breach of partnership duty & gives 


rise to an action of deceit, & if the 
offending Partner is dead the maxim 
Actio personalis moritur cum personé 
applies.— WADDELL v. Ross (1892), 13 
N.S. W. Eq. 13.—AUS., 


s. To seduction — Effect o 
statute.}—Where deft. died, after bel 
action of seduction was commenced, 
the action was continued against his 
administrator :—Zfeld: It. 8. O. 1887 ; 
c. 110, 8. 10, altered the common law 
to the extent necessary to entitle pitf, 
to maintain the action against tho 
representative of tbe person who com- 
MOTAIset IL Lon Gan Nene 
* 'e e J - Gece, e ; 
14 P. R. 253.—CAN, ad 





: malicious prosecution.] 
—Pitf. sued R. for wrongful arrest & 
malicious prosecution. lk. died, & 
pltf. substituted the deft. as his heir 
& representative. On appeal :—Held;: 
the suit abated on the death of R., 
his estate having derived no benefit, 
but, on the other hand, suffered loas, 
in consequence of his wrongdoing.—- 
HARIDAS KRAMDAS ov. RAMDAS MATHU- 








a. -}~—A. brought a sult 
for malicious prosecution, & died 
while the sult was pending. Tho legal 
representatives of A. obtain leave 
from the ct. to place their names upon 
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Mego (1887), 18. Q. B. D. 771; Quirk v. Thomas, [1915] 
1 x. ¢ 798. Mentd. Pender Bh in (1872), 20 W. R. 
966; Eaglesfield v. Londonderry (1876), 4 Ch. D. 6983 
Phosphate Sewage Co. v. Hartmont (1876) 

Schroeder v. Mendl (1877), 37 L. T. 452: 


- 452; Cargill v. B 
878), 10 Ch. D. 502; Davies v. London ePrice 
rine Insce. ei 


1 
38 L. ‘I’. 478; Weir v. Bell (1878), 
8 Ex. D. 238 ht v. Newbold (1881), 17 Ch. D. 
301; R. v. Most (1881), 50 L. J. M. CG. 113°: ‘ 
Chadwick (1882), 20 Ch. D. 27; KEdgington v. Fitzmaurice 
1885), 29 Ch. D. 459; Re Southport & West Lancashire 
St i Co., Fisher & Sherrington’s Case (1885), 53 
L. T. 832 ; Newb v. Adam (1886), 34 Ch. D. 582; 
rte v. Peek (1889), 14 App. Cas. 337; Glasier v. Rolls 
(1889), 42 Ch. D. 436; Lange v. Barton (1891) 7T.L.1R. 
451; Salaman v. Warner (ise), 65 L. 'T. 132: Aaron’s 
lteofs v. ‘T'wiss, [1896] A. C. 273; Andrews v. Mockford 
1 Q. B. 372; Seaton v. Heath, Scaton v. Burnan 
, 68 L. J. Q. B. 681; Cackett v. Keswick, [1902] 
Ch. 456; Cavalier v. Pope, pre) 2 K.B. 757; Chapman 
v. Great Central Frochol Mines (1905), 22 'T.’L. R. 90; 


a 








Tackey v. McBain, [1912 . C. 186; Nocton v. Ash- 
burton, (1914] A. C. 932. 
6730. -|—The liability of directors, 


promoters & others, under Cos. Act, 1908 (c. 69), 
s. 84 (1), to pay compensation to subscribers for 
shares or debentures for loss or damage sustained 
by untrue statements in prospectuses or reports 
is a liability in tort, & an action in respect of such 
liability does not lie against the exor. of the tort- 
feasor unless by the latter’s tortious act property 
or the proceeds or value of property belonging 
to the person injured have been added to the 
tortfeasor’s estate. 

If the action had been one for deceit it is clear 
that apart from the estate of deft. being bencfited 
by the wrong for which he was sought to be made 
liable, an action would not lie against his exor. 
(SARGANT, J.).—GEIPEL v. Preacu, {1917] 2 Ch. 
108; 86 L. J. Ch. 745; 117 L. T. 843; 61 Sol. 
Jo. 460. 


6731. Devastavit—Liability of representative of 
representative—Committing the devastavit.]—The 
exor. of an exor. shall not be charged with a 
devastavit made by the exor. of the first testator, 
no, not in the case of the King, because it is a 
pe wrong only (per Cur.).—TuckKE’s (SIR 
3RIAN) CASE (1590), 3 Leon. 241; 74 EB. R. 659. 
Annotations :-—Consd. Phillips v. Homfray (1883), 24 Ch. 

D. 439. Refd. Baily v. Birtles (1662), I. Raym. 71. 

6782. -}——The exor. or adminis- 


trator of a rightful exor. or administrator shall, 
by 30 Car. 2, c. 7, be charged upon a devastavit 
of testator or intestate.—HoLcoms v. Petr (1686), 
3 Mod. Rep. 113; 87 E. R. 72. 


-}—See, also, Sect. 4, sub-sect. 5, B., post. 


6733. Mesne profits—In special circumstances.] 
Account of mesne profits, since the title accrued, 
decreed against exors., upon the special ground 
that pltf. was prevented from recovering in eject- 
ment bya rule of the ct. of law & by an injunction, 
at the instance of the occupier ; who ultimately 











the record in tho place of A. :—Held : 
the cause of action did not survive to 
the legal representative as the pecuniary 
loss which A. suffered was not an 
njury to his estate.—KRIsHNA BEHARI 
SKN v. CALCUTTA CorRPN, (1904), I. L. BR. 
Do 406; 8 C. W.N. 329, 745.— 


ractice. 





b. To appeals.)—Jostam TI- 
RUVENGADACHARIAR v. SWAMI JYEN- 
IND (1910), 1, L. qh. 34 Mad. 76.— 


maxim Artin 


D. GLADSTONE, [1921] N. % L. R. 224.-— 
Pa a Cee 
11. 2, 273,—IR, * 

d. ——  ———.}—-3, gued deft. on Scotland. 


& promissory note given for balance of 
purchase-moncy for sale of a medical 


Deft. alleged that the con- 

ract had been induced by fraudulent 
misrepresentations. 
pltf., as exor. of B., obtained leave to 
continue the action :—Held: 
must succeed on the claim in respect 
of the promissory note, 
, counterclaim failed owing to the death f 
of B., the action being one to which tho 
ersonalis moritur cum 
persona applied.—PURLIC TRUSTEE tv. 


e. ——-In Scolland.|}—The maxim 
Actio personalis moritur cum persond 
does not hold always, if at all, in 
Thus where deceased has 
by a fraud occasioned pecuniar 
to another person also deccased, the 
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failed both at law & in equity.—PULTENEY v. 
WARREN (1801), as reported in 6 Ves. 73, L. C. 


Annotations :—Apld. Wright v. Chard (1860), 1 De G. F. 
eS cae ates aE 
e e v. » Ad s 

Se eee eh a tia a Cat 

~”. Jackson » M‘Cle. 7 ; 

(1830), 3 Sim. 340; Brown v. Newall (1837), 2 My. & Cr. 

658; KEast-India Co. v. Campion (1837), 11 Bl. N. 8. 

158: Howell v. Howell (1837), 2 My. & Cr. 478; Attwood 

»v. Burton, Attwood v. Bailey, Attwood v. Small (1820); 
Bon Tae tee ae aso ha reg a8 acer ‘ Wiis ev. 

> C e e e e ? ° 

Sallitt (1854), 3 De G. M. & G. 782; Thomas v. Thomas 

(1855), 1 Jur. N.S. 1160. 

6734. Trover & conversion.) —— FAWCET  v. 
CHARTER (1623), Cro. Jac. 662; W. Jo. 163; 79 
E. R. 573; sub nom. CARTER v. Fossett, Palm. 
329, Ex. Ch. 


Annotation :—Refd. Hambly v. Trott (1776), 1 Cowp. 371. 


6735. .|}—Mason & Davy v. Dixon (1627), 
Lat. 167; Noy. 87; 82 EK. R. 328. 

Annotations :-—Retd. Saunders v. Plummer (1662), O. Bridg. 
223; Williams v. Carcy (1695), 1 Salk. 12; Finlay v. 
Chirney (1888), 57 L. J. Q. B. 247. 

6736. .]—Action for detaining money duc 
for a cow sold by testator, to whom it was delivered 
to redeliver on demand, lies not against an exor. 
—BAaIiLy v. BerRTLEY (1662), 1 Keb. 273; T. 
Raym. 71; 83 E. R. 9413; sub nom. BAYLyY v. 
BaYLy, 1 Keb. 395. 


Annotations :—Consd. Hambly v. Trott (1776), 1 
$71. Refd. Phillips vr. Homfray (1883), Zi Ch. D. 


6737, ——.]—HAMBLY v. TROTT, No. 6447, anie. 


6738. }—In Sept. 1889, pltf. pledged a 
piano with the husband of deft. The same year 
he converted it to the knowledge of pitf. In 
March, 1897, he died, & pltf. then tendered the 
money to the present deft., his extrix. & widow, 
& demanded the return of the piano :—Held : 
deft. could not be liable, & as she never had posses- 
sion of or any property in the piano, no action 
of conversion would lie against her.—HINCH- 
CLIFFE Vv. SHARPE (1808), 77 L. T. 714. 


Sec, yencrally, TROVER. 


6739. Trespass.]— An exor. shall not be charged 
with a trespass committed by testator.— HOLLAND 
v. OWEN (1627), Toth. 87; 21 E. R. 131. 


6740. ere —The cause of action was the taking 
of the coal. That might be treated in two ways, 
either as a trespass, for which damages might be 
claimed, or as giving rise to a smaller arrangement 
of damages, namely the proceeds of the sale of 
the coal which had come to the hands of defts. 
That latter form of action would survive as against 
the exors. of deceased. The greater included tha 
less, & though the action for trespass would nov 
survive against the exors. the claim for the pro- 
ceeds was included in it & would survive. The 


OF REPRESENTATIVE. 








Cowp. 
439. 





representative of the wrongdocr must, 
in quantum lucratus, make compensa- 
tion to the representative of the 
injured party.—TULLOCH rv. DAVIDSON 
(1860), "Maca, 7833 22 Dunl. (Ct. of 
Sess.) 7.—SCOT. 


: To damages for adultery.| 
—Pltf. sued his wife on the und of 
her adultery with G. & claimed damages 
for such adultery from G.’s exor. :— 
Jicld : the claim fell within the general 
principle actio personalis moritur cum 
persond.—WILLENBURG t. WILLEN BURG 
(1908), 25 8.C. 775; 18 C, T. R. 853. 


B. having died, 
pitf. 


& doft.’s 





g. Effect of lapse of time—Wrongful 
distress.}—An action for wrongful dis- 
tress does not survive against the 


loss 
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Sect. 3.—For torts of deceased: Sub-sects.1 & 2, 
A. & B.; sub-sect. 3.) 


claim for letting down the surface would not 
survive (LORD ESHER, M.R.).—WRriIGHT v. LEIGH 
(1888), 4 T. L. R. 578, C. A. 


See, generally, TRESPASS. 


6741. Letting down surface of ground—Through 
excavation of coal.]—WnriGHT v. LEIGH, No. 6740, 
ante. 

6742. .|—A. worked a seam of coal 
during the years 1889, 1890, & 1891, & died in 
July, 1895. His exors. & trustees then carried 
on the business of the colliery. On Nov. 16, 
they granted a lease of the colliery to B. & C., 
who, on Nov. 20, 1895, assigned the lease & the 
interests under it to M. Colliery Co. In Nov. 
1895, there was a subsidence injuring pltf.’s house : 
—Held: neither the exors. & trustees, nor the 
lessees & M. Colliery Co. were liable for the sub- 
sidence caused by the working of the seam by 
A.—HALL v. NORFOLK (DUKE), [1900] 2 Ch. 493 ; 
69 L. J. Ch. 571; 82 L. T. 836; 64 J.P. 710; 48 
W. R. 565; 16 T. L. R. 443; 44 Sol. Jo. 550. 


6743, Permitting escape of attached person.}— 
Mason & Davy v. Dixon (1627), Lat. 167; Noy, 
87; 82 E. R. 328. 

Annotations :-—Refd. Saunders v. Plummer (1662), O. pride. 
223; Williams v. Carey (1695), 1 Salk. 12. Mentd. 
Finlay v. Cherney (1888), 57 L. J. Q. B. 247. 

6744. Recovery of statutory penalty—Removal 
of sunken ship—Humber Conservancy Act, 1852.]— 
Above Act enables certain comrs., when any vessel 
is sunk in the Humber, on neglect of the owners, 
to appoint a person to raise or blow up same, 
with powers to recover summarily the expenses 
from such owners. <A vessel was sunk in the 
Humber, & on the neglect of the two owners to 
raise her, the comrs. appointed a person to raise 
or blow her up. Whilst the works were in pro- 
gress, one of the part owners died, leaving two 
exors. The attempts to raise having failed, the 
vessel was blown up, & proceedings were taken 
against the surviving part owner & the two exors. 
of deceased part owner, to recover the expenses 
incurred in endeavouring to raise the vessel, & 
in blowing her up :—Held: (1) it was for the 
justices to decide whether or not these expenses 
were properly incurred; (2) the justices had no 

ower to include the exors. in such order.— 

ILSON v. CATOR (1863), 1 New Rep. 314; 7 
c At 27 J. P. 1383; 11 W. R. 337; 1 Mar. 


6745. ——— Repair of highway—Highways & 
Locomotive Amendment Act, 1878 (c. 77), s. 23.]|— 
The proceedings which may be taken by a road 
authority, under above scct., to recover in a sum- 
mary manner the expenses of repairing a highway 
caused by extraordinary traffic thereon, are in the 
nature of an action for a personal tort, so that 
such proceedings cannot be taken against the exor. 
of a person by whose order the extraordinary 
traffic was conducted._—STory v. SHEARD, [1892] 
2Q. B. 515; 61 L. J. M. C. 178; 67 L. T. 423; 
56 J. P. 760; 41 W. R. 31; 36 Sol. Jo. 559, D. C. 
Annotations :—Reld. Harvey v. North Eastern Marine 








exors. for injuries 


nj done by deceased 
Although the action is broa 


EXECUTORS AND ADMINISTRATORS. 


Ez ring Co. (1902), 5 W. C. OC. 80; Darlington v. 
pee [1907} 1 ¢ B. 319. Mentd. Hemsworth R. D. O. 
v. Mickiethwait (1903), 68 J. P. 16, 








.j|—See, further, HIGHWAYS. 


6746. Damages awarded against co-respondent.] 
—BRYDGES v. BRyYDGES & Woop, No. 6598, ante. 


Waste.]—Scee Sect. 1, sub-sect. 10, E., ante. 


Tortious act of company directors.]|—Sce Sub- 
sect. 4, post. 


Sus-secT. 2.—LIABILITY IN RESPECT OF INJURY 
TO PROPERTY BY DECEASED. 


A. The Liability. 


6747. General rule—Deceased’s estate must 
directly benefit by tort—Uncertain or unliquidated 
damages to plaintiff insufficlent—Indirect benefit to 
deceased insufficient.|—-PHILLIPS v. HOMFRAY, 
HOMFRAY v. PHILuIips, No. 6602, ante. 


6748, -}—The purchaser from 
testator of certain worthless shares in a limited 
co. claimed to be entitled to prove in an adminis- 
tration action for damages for misrepresentation 
against testator’s estate, & assessed his damages 
at £250, the price paid by him for the shares :— 
Held: where, as here, there was nothing among 
the assets of deceased that at law or in equity 
belonged to claimant, & the damages which had 
been done to him were unliquidated & uncertain, 
the exors. of the wrongdoer could not be sued 
mercly because his estate might have benefited 
by the wrong complained of ; the damages claimed 
were none the less unliquidated & uncertain from 
the fact that claimant might be able to prove that 
the measure of his damages was the amount of 
the purchase-money paid for the shares, & for 
these reasons the claim could not be allowed.— 
Re Duncan, TERRY v. SWEETING, [1899] 1 Ch. 
387; 68 L. J. Ch. 253; 80 L. T. 322; 47 W. R. 
379; 15 T. L. R. 185; 43 Sol. Jo. 244. 
Annotations :—Refd. Quirk v. Thomas, [1915] 1 K. B. 798. 

Mentd. Ke Law, Law v. Law (1904), 74 L. J. Ch. 169. 

6749. }—GEIPEL v. PEAcH, No. 6730, 
ante. 


6750. Profit of property appropriated—Felling 
Ee CASE (1582), Sav. 40; 
123 E. R. 1000. 

Annotations :—Refd. Baily v. Birtles (1662), T. Raym. 71; 
Hambly v. Trott (1776), 1 Cowp. 371; Monypenny v. 
Bristow (1832), 2 Russ. & M. 117; Phillips vo. Homfray 
(1883), 24 Ch. D. 439. 

6751. ——— ——— Digging ore.]—Lord of a manor 
may bring a bill for an account of ore dug, or 
timber cut, by deft.’s testator; otherwise of 
ploughing up meadow or ancient pasture, or such 
torts as die with the person.— WINCHESTER (BP.) 
v. KNIGHT (1717), 1 P. Wms. 406; 2 Eq. Cas. 
Abr. 226, pl. 7; 24 BE. R. 447, L. C. 

Annotations :—Reld. Jesus College v. Bloom (1745), 1 Amb. 
54; Pulteney v. Warren (1801), 6 Ves. 73; Lansdowne 
v. Lansdowne (1815), 1 Madd. 116; Powell v. Aiken 
(1858), 4K. & J. 343; Peek v. Gurney (1873), L. R. 6 

- L. 377; Phillips v. Homfray (1883), 24 Ch. D. 439; 

Phillips v. Homfray, [1892] 1 Ch. 465. Mentd. Bourne 

v. Taylor eae 10 Kast, 189; Salisbury v. Gladstone 

(1861), oH. L. Gas, 692; Portland v. Hill (1866), L. it. 








———— 








BON (1905), 40 N. S. R. 560.—CAN. 


La = pnontine after = tit yH ene ht in the 
of.— BUCHNER v. DAVIS ; e f deceased, 
PY. L. R. 444.—AUS. ju ment there, cat ‘be no re PART VI. SECT. 3, SUB-SECT. 2.—A. 
© €8 x months have k. Statutory Uability — Doea not 
h, ——.J—R. 8. N. 8. 1900, c. ag between the acta complained extend to iniatr 
177, s. 2, deals with actions against of Rete death.—MODONALD on Dick- R. 8. O. 1897, c a9. roy eat 


Part V].—Liasriiry 


6752. ——— Receipt of rents.|—A. by an un- 
attested will devises lands to B._ 3B. receives the 
rents, & by a will, also unattested, gives the lands 
together with a legacy to the heir-at-law of A. 
The heir may receive the legacy, & also call for 
an account of the rents received by B.—GaRDINER 
v. FELL (1819), 1 Jac. & W. 22; 1 Moo. Ind. App. 
299; 2 Wils. Ch. 32; 37 E. R. 283. 
ions : . Phillips v. .D. 
a testa, Pantano Bau (ead Abo haa 

Dp 305; Lyons Corpn. v. Kast In 
Ind. App. 758; Gunga Gobind Mundul v. 


1 
Twenty-four Pergunnahs (1867), 11 Moo. Ind. App. 345; 
Rochefoucauld v. Boustead (1896), 66 L. J. Ch. PP 


6753. -|—The rule of law, that the 
title to land cannot be tried in an action, for money 
had & received, does not apply to cases where 
only the past-gone rents of lands are in question. 
Where a codicil in its dispositive part is applicable 
solely & expressly to the property previously 
devised by the will, it has not the effect of re- 
publishing that will, so as to carry after purchased 
property, notwithstanding a more general intent 
indicated in its recital. The widow of testator, 
with the acquiescence of his heir, was let into 
possession of certain freehold houses, under an 
erroneous supposition that they passed by the 
will along with other property, in which a 
life interest was devised to her; & before the 
error was discovered or her right disputed she 
died. On a bill filed by the heir against her per- 
sonal representative, praying the delivery of title 
deeds & an account :—Held:; (1) the suit was 
maintainable for the rents received during her 
continuance in possession; (2) as the defence 
of Stat. Limitations was not raised upon the plead- 
ings, the account should be taken from the time 
when pltf.’s title first accrued ; (3) pltf. was not 
at liberty to sct off the amount of such rents 
against payments made by the widow in her 
character of cxtrix., those payments being, by 
virtue of a special trust, a primary charge upon 
the estate, of which, subject to the widow’s life 
intercst, pltf. was devisce.—MONYPENNY  v. 
Bristow (1832), 2 Russ. & M. 117; 1 L. J. Ch. 
88; 39 EB. R. 339, L. C. 


Annotations :-—As  G Consd. Phillips v. Homfray (1883), 
. 3 ae 








24 Ch. D. 439. a |e v. Turner (1835), 
K. 666; Yarnold v. Wallis (1840), 4 Y. & C. Ex. 160; 
Pods Ey Nati Oud Sta cals Etape 
(1856), 11 Moo. P. ©. ©. 13 ie’ Karl's Trust (1858), 4 Be 
6754. Profits from coal.j—An adminis- 
trator is liable to an action for money had & 
received by the intestate, for coal tortiously taken 
by him from pltf.’s land, if the intestate has sold 
it & received the money; & this, although no 
direct evidence be given of the actual sum received 
on the sale, if the jury believe the fact of the sale. 
Where part has been raised more than six months 
before the intestate’s death, & part within six 
months, pltf. may bring trespass, under Civil 
Procedure Act, 1883 (c. 42), s. 2, for so much 
48 was raised within the six months, & also money 
had & received for so much as was raised before ; 
the acts being distinct, & therefore the two actions 
not incompatible—PoOWELL v. REES (1837), 7 
Ad. & Il. 426; 2 Nev. & P. K. B. 5713; Will. 


give authority to maintain an action 
nat one who is an administrator 
litem merely, but only against an 
administrator in the ordinary sense of 
ane term.—HvuNTER v. Boyp aot 
2c L. T. 60; 3 0. L. R. 188: 1 
O. W. R. 78; 20. W. R. 724, 1055.— 
CAN. wrongd 





can be had 


1 Moo. Ind. ' 


PART VI. SECT. 8, SUB-SECT. 3. 


l. General rule.j--In the absence 
of fiduciary relationahip no recovery 
against the representatives 
of a deceased pergon who is o 
fraud, unless profit bas 


oer’s estate.—-H AMILTON, PRO- 
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moore & Dav. 680; 8L. J. Q. B. 47; 112 EB. R. 

30. 

Annotations :—Refd. Phillips v. Homfray, [1892] 1 Ch. 465. 
Mentd. Bittleston v. Cooper (1845), 14 M. & W. 399. 


or REPRESENTATIVE. 





6755. —— .}—WRIGHT v. LEIGH, No. 6740, 
ante. 

6756. Indirect benefit gained —- Ploughing 
meadow or pasture.}— WINCHESTER (BpP.) v. 


Knieut, No. 6751, ante. 

6757. Loss of goods—Of guest—By innkeeper— 
Civil Procedure Act, 1833 (c. 42), s. 2.|)—MORGAN 
v. RAVEY, No. 6537, ante. 

Waste.]——Sce Sect. 2, sub-sect. 10, E., ante. 


B. Action against Representative under Civil 
Procedure Act, 1833. 


See Civil Procedure Act, 1833 (c. 42), 8s. 2; &, 
generally, LIMITATION OF ACTIONS. 

6758. Within what time injury to be committed 
—To enable maintenance of action—Six months 
ny deceased’s death.]|— POWELL v. Res, No. 6754, 
ante. 


6759. ——-—_- ———.] KIRK v. TODD, No. 6727, 
ante. 
6760. ——— ——- Cause of action arising de die in 


diem.]|—WoopHOUSsE v. WALKER, No. 6609, ante. 


6761. Obstruction of light.]— 
The continuance of an obstruction to ancient 
lights is an ‘‘ injury committed ”’ in respect of 
property within above Act, giving rise to a cause 
of action de die in diem, & therefore an action in 
respect of the continuance of the obstruction in the 
lifetime of the person who caused it may be main- 
tained against his exors. or administrators not- 
withstanding that the obstructing building was 
completed more than six calendar months before 
his death.— JENKS v. CLIFDEN (VISCOUNT), [1897] 
1 Ch. 694; 66 L. J. Ch. 338; 76 L. T. 382; 45 
W. KR. 424; 41 Sol. Jo. 350. 


6762. Action by remainderman—Fallure to fulfil 
obligation to repair—By tenant for life.|—The 
limitations imposed by sect. 2 of above Act, are 
not applicable to an action by remaindermen 
against the exors. of deceased tenant for life in 
respect of damage to the estate during his life- 
time by reason of his failure to fulfil his obligation 
to repair. Such an action is not based on tort, 
but on the equitable principle that where a person 
accepts a benefit under a will on condition that he 
shall discharge a certain liability, he takes the 
benefit cum onere, & a ct. of equity will not apply 
to the equitable remedy the limitation contained 
in sect. 2 of above Act as to the time within which 
the action must be brought.—Jay v. Jay, [1924] 
1K. B. 826; 98 L. J. K. B. 280; 130 L. T. 667. 

See, now, Administration of Estates Act, 1925 
(c. 23), s. 26 (5). 











SuB-sEcT. 3.—MISREPRESENTATION AND 
FRAUD. 
See, generally, MISREPRESENTATION & FRAUD. 
6763. Fraudulent giving of bond.]—-Upon a 
treaty of marriage between A. & the daughter of 


VIDENT & LOAN SOCIETY vt. CORNELL 
(1884), 4 O. R. 623.— CAN. 


m. Fraudulent appropriation of funds 
—AHy secretary of f 4 society. }— 
Where money comes to the secretary 
of a friendly society, not in the course 
of bis official duty, but in an irregular 


with 


accrued to the 
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Sect. 3.—¥or torts of deceased: Sub-sects. 3 & 4. 
Sect. 4: Sub-sects. 1 & 2, A.] 


™,, B. would not consent to the marriage, for that 
A. owed £200 to J. S., to remove which objection, 
the brother of A. proposed to get up A.’s bond & to 
give his own in the room of it. But privately A. 
gave a counter-bond to his brother, & the daughter 
of B. was privy to this & encouraged it. A. died, 
his wife took administration. The wife shall 
avoid this counter-bond, though party to the fraud. 
Also A. himself might have been relieved against 
this counter-bond.—REDMAN v. REDMAN (1685), 
1 Vern. 348; 23 E. R. 514, L. C. 

Annotation :—Refd. Lamliee v. Hanman (1705), 2 Vern. 499. 


6764. Fraudulent appropriation of funds—Part- 
nership.|—-In an action to administer the estate 
of a deceased solr., an administration decree, 
directing the usual accounts & inquiries, was made 
in Apr. 1867. In Dec. 1871, an order was made 
that, in addition to the accounts & inquiries 
directed by the decree, the ordinary accounts & 
inquiries should be taken & made of & relating to 
the partnership dealings & transactions between 
testator & his former partners who consented to be 
bound. Before this order was made the partners 
had claimed to be creditors on the estate for a 
large amount, & had filed affidavits alleging that: 
testator had fraudulently misappropriated moneys 
belonging to the partnership. In Feb. 1879, the 
then surviving partner applied by summons that 
an additional account might be taken of the amount 
in which testator’s estate was indebtcd to the 
applicant for partnership moneys fraudulently 
retained or improperly applied by testator, & of 
the interest which ought to be allowed on taking 
the account :—Held: the ct. had jurisdiction to 
add the account asked for, & that in the circum- 
stances it ought to be added ; but added a direction 
that the chief clerk should at the instance & at the 
risk, as to costs, of the deft. certify any circum- 
stances showing that the surviving partner partici- 
pated in the moneys fraudulently withdrawn or 
retained by testator. Qu.: whether, under the 
order for the ordinary accounts & inquiries 
relating to the partnership dealings & transactions, 
the question of fraudulent withdrawal of moneys 
& the claim for interest thereon might not have 
been raised.—BARBER v. MACKRELL (1879), 12 
Ch. D. 5384; 41 L. T. 201; 27 W. R. 894, C. A. 
Annotation :— 7 F . ; 

tion «mata Re Symons, Luke v. Tonkin (1882), 21 

6765. Misrepresentation—By solicitor—Advance- 
ment on mortgage.|—Pltf. advanced moncy on a 
mtge. of certain property, on the faith of certain 
representations made to him by the svlr., who 
negotiated the mtge. for him, that the security 
offered was a good one. These representations 
were untrue, & were known by the solr., when he 
made them, to be so. The misrepresentation was 
not discovered until after the solr.’s death, & 
shortly after pltf. commenced this action against 
the solr.’s exors. to recover the amount lent, & 
the arrears of interest :—Held: although pitt. 
would have had a good claim against the solr. 
himself if he had been alive, yet that, never having 
asserted it in his lifetime, he could not now, after 
the death of the person who was to blame for the 


way not in accordance with the const!- 
totion & bye-laws of his society, & he 
embezzies it, the society cannot main- 
tain & preferential claim for it against 
his minist on under endl 


sOCKEK 9, 
Societios Act, 1882, 8.13 (9); but when LOCKK 


a specific trust fund can be followed 
into the hands of the adininistrator as 
Ptili partly existing in specie jt can be 
recovercd preferentially from hin.— 


5N. Z. L. BR. 158 (8. C.).—N.Z 
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loss, assert it against his representatives.— 
Younae v. WALLINGFORD (1883), 52 L. J. Ch. 590 ; 
48 L. T. 756; 31 W. R. 838. 

6766. By vendor of shares.|——e DUNCAN, 
TERRY v. SWEETING, No. 6748, ante. 

6767. Fraudulent transaction by stockbroker.] 
—Re FRANKLYN, FRANKLYN v. FRANKLYN, No. 
6563, ante. 

Tortious acts of company directors.]—Sce Sub- 
sect. 4, post. 





SuB-sEcT. 4.—TorTIOUS ACTs OF COMPANY 
DIRECTORS. 
See Directors’ Liability Act, 1890 (c. G£); Cos. 
(Consolidation) Act, 1908 (c. 69). 


6768. Issue of prospectus—Misrepresentation. | 
—PEEK v. GURNEY, No. 6729, ante. 
_ ~See, also, COMPANIES, 
pp. 129, 136, Nos. 681, 740, 741. 


6769. Fraudulent transaction in shares —Artificial 
depression of selling price.|—J. & H. who were 
confidential agents of a co., conspired together to 
depress the selling price of the shares by a system 
of false accounts & concealment, in order that they 
might purchase them at an undervalue. By reason 
of this scheme {fifty-five shares belonging to G. 
were sold much below their real value, fifteen to 
J. & forty to H. ‘The exor. of G. upon discovering 
the frauds which had been practised filed his bill 
against the exor. of J. & the exors. of H. for relief 
in respect of all the shares :—J/eld: although J. 
derived no benefit from the sale of the forty shares 
at an undervalue, yet, as he stood in a fiduciary 
position towards the shareholders, & was a party to 
the fraud, he, as well as H., was liable to G. for 
the real value of the shares, & his exor. was a proper 
party to a suit in respect of them.—WALSHAM 
v. STAINTON (1863), 1 De G. J. & Sm. 678; 3 
New Rep. 56; 33 L. J. Ch. 68; 9 L. T. 357; 9 
Jur. N.S. 1261; 12 W. R. 63; 46 i. R. 268, L. JJ. 
Annotations :—~Consd Peek v. Gurney (1873), L. R. 6 H. L. 

377. Mentd. Bent v. Yardley (1865), 2 Hem. & M. 602. 

6770. Breach of trust.]—The estates of deccased 
directors who have been guilty of breaches of trust 
are liable for any loss occasioned by such breaches 
of trust.—TURQUAND v. MARSHALL (1868), L. Kt. 
6 Eq. 112; 37 L. J. Ch. 582; 18 L. T. 3855; 16 
W. R. 7193 revsd. on other grounds (1869), 4 Ch. 
App. 376, L. C. 

Annotations :—Mentd. Ie Mercantile Trading Co., Stringer’s 
Case (1869), 4 Ch. App. 475; bury v. Mot. Ry. 
(1870), 22 L. T. 839 ; Overend & poke ae f Co. v. Gibb ean 
L. R. 5 H. L. 480; Parker v. Lewis (1873), 28 L. T. 91 ; 
Leeds Estate, Building & Investment Co. v. She herd. 
(1887), 36 Ch. D. 787; National Bank of Waies, Cory’s 
Caso (1898). 79 L. T. 667; Re National Bank of Wales, 

{1899} 2 Ch 629. 


6771. Contribution of co-directors—Estate of 
deceased director Mable.'—The directors of a co. 
advanced moneys of the co. upon an unautborised 
security, & two sums of £600 & £400 so lent were 
lost. ‘The £600 formed part of a loan of £800 & 
the £400 formed part of a loan of £1,000 which was 


Vol. IX., 


PART VI. SECT. 3, SUB-SECT. 4. 
n. Misrepresentation.) — DAVIDSON 


r. TULLOCH (1860), 22 lunl. (Ct. of 
PUBLIC TRURTER (1886), Sess.) 13 8 Maca. 783.—SCOT. 
0. -——.}] — GORDON v. DAVIDBON 


Part VI.—LIABILITY 


granted by the board of directors, & of which 
£400 was actually advanced, & repaid, & a second 
£400 was advanced & not repaid. In an action 
by the co. against one of the directors who had 
taken part in granting the loans, he was held 
liable to pay the two sums of £600 & £400 to the 
co., & having paid them, he sued three of his co- 
directors for contribution. The third deft. died 
after the commencement of the action, & his 
administrator was then made deft. :—Held: the 
liability to contribute survived against deft.’s 
estate.—RAMSKILL v. HDWARDS (1885), 31 Ch. D. 
100; 55 L. J. Ch. 80; 531. T. 0.8. 949; 34.W. BR. 
07; 27T. L. R. 37. 


Winding up—Misfeasance proceedings. |—Scc 
CoMPANIES, Vol. X., p. 902, Nos. 6165, 6166. 

Liability of directors generally.]—Sce ComMPANIEs, | 
Vol. IX., pp. 483-516, Nos. 3168-3383. 


Secr. 4.—FOR OWN ACTS. 
SUB-SECT. 1.—IN GENERAL. 

6772. Personal liability established—Death of 
co-executor—His representatives not liable.|— 
(1) B. having died indebted to G. for work & 
labour done, his exors. signed the following 
memorandum on the back of G.’s account: ‘“ Mr. 
G. having consented to wait for the payment of 
the within account, we, as the exors. of B. engage 
to pay Mr. G. interest for same, at £5 per cent., 
until same is settled’? :—Held: the exors. were 
personally liable to pay the debt & interest. 


(2) Where a bill sought either to charge the 
surviving exors. of testator, personally, with a 
demand, or to have the debt paid out of the assets 
of testator; & the ct. decided that the surviving 
cxors. were personally liable :—Held: the repre- 
sentatives of a deceased exor. were entitled to have 
the bill dismissed against them, with costs.— 
eh ead v. Heatue (1830), 3 Sim. 543; 57 EB. R. 


Annotations :—As to 


1) Folld. Princo v. Haworth, [1905 
2K. B. 768. ‘Refd. 4 * oye GOL 
Cas. 151. 


olland v. Clark (1842), 1 Y. & C. Ch, 


a 


), 2 Macph. (Ct. of Soss.) 758 
COT. 


(1864 
36 Sc. Jur. 376.—S & without 


PART VI. SECT. 4, SUB-SECT. 1. /154.—NFLD. 
bp. General rule.J—In law a very 
binall interference or intermeddling 
Venue ws woes on the ea 
exor. iy sufficient to charge hi: 
with liability. —AYESHABAI v. EBRAHIM 
(1908), I. L. 2. 32 Bom. 364.— IND, 


but has acted 


q. Tepresentative acting in good §, AF 
faith.|— Where administrators in con- 
tracting to sell lands in circumstances 
not requiring the consent of the official 
guardian, made the contract of sale 
subject to his approval, & lost the sale 
by having failed to obtain such approval 


t. Hzrecutors 


; , the discretion was exercised bond fide 
; culpable negligence.—~ 
DREARIN v. KouGH (1878), 6 Nild. L. R. 


8. ——.]—Where 
has not exhibited culpable neglect, 
bond fide, reasonably & 
with an honest intention to benefit c 
testator’s estate, he is protected from 
liability —HIpDINGH v. 
EXkCUTORS (1884), 2 S. C 


personally 
ing for good title.}—~Where exors, con- 
veyed land under a power of sale in 
the will of testator, but covenanted 
for themselves, their 
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6778. Ratification of deceased’s contract— 
Without knowledge of existence of contract—Sale 
of deceased’s goods by third party—Confirmation 
of sale by representative.]|—-CAMPANARI v. WOOD- 
BURN, No. 6455, ante. 


OF REPRESENTATIVE. 


SuUB-SECT. 2.—CONTRACTS. 
A. In General. 


6774. Promise to pay—Under arbitration award.| 
—Declaration, that a cause being depending in 
Chancery between M. & divers infants pltfs., & T. 
since deceased, & J. defts., it was ordered, with the 
consent of the attornies of the parties in the suit, 
that the matters in question in the suit & all disputes 
between M. & T. should be referred to the arbitra- 
ment of W. who was to make one or more awards, 
& in case either of the parties should die, the death 
was not to abate the reference ; that T. afterwards 
died before the making of the award; that the 
arbitrator awarded that the exor. of T. should 
pay pltf. £225 out of T.’s assets, & that being so 
liable, deft., exor. as aforesaid, promised to pay :— 
Held: the action lay against the exor.; the 
promise sufficiently appeared to have been made 
in his representative capacity.—DOWSE v. COXE 
(1825), 3 Bing. 20; 10 Moore, C. P. 272; 3 
L. J. O. S. C. P. 127; 130 BE. R. 420; revsd. 
without affecting this point sub nom. BIDDELL v. 
DowseE (1827), 6 B. & C. 255. 


Annotations :—Refd. Farhall v. Farhall (1871), 7 Ch. App. 
123. Mentd. Clarke v. Crofts (1827), 4 .143; Ferrer 
v. Oven (1827), 7 B. & C. 427; McDo v. Robertson 
EULER esd Mel A ECT a es eer gar 
367 5 righteon v. Bywater ‘; owl. : 

v. Eastern Counties Ry. (1848), 2 Exch. 344; Swinfen v, 
Swinfen (1857), 1 C. B. N.S. 364. 


6775. 
ante. 


J—BrRADLY v. HEATH, No. 6772, 





.|—See, further, Sub-sect. 2, D. & K., post. 


6776. Goods sold.|—Counts for goods sold to & 
work & labour done for deft. as exor. cannot be 
joined with a count for money found to be due on 
an account stated with deft. as exor.—CORNER 
v. SHEW (1838), 3 M. & W. 350; 6 Dowl. 584; 





PART VI. SECT. 4, SUB-SECT. 2.—-A 


b. General rule.}—- An exor. 
porsonally Hable on his contracts if 
they have no relation to an obligation 
of testator.—Sxecurirry TrusT Co., 
Lrp. v. WISHART, (1920] 2 W. W. KR. 
165; 51 D. L. R. 614.—CAN. 


-}—Exors. have no right to 


an exor. who 





create as against an estate a fresh 

HIDPINGH’S obligation for which deceased was not 
14.—  liable—JouNson vo. LE GRANGE’S 
covenant- 6776 i. Goods sold. |—Defts. as exors. 


purchesed goods of pitfs., & gave notes 
promising to pay, signed as extrix. & 
exors, :—Held; they were personally 
responsible. —KERR v. PARSONS (1862), 


heirs, eto., in the 


e 

Within the time required y the decd, for good title :—Held : they were 11. 2. 513.—CAN. 
contract, but had acted throughout in Personally Hable, & the grant by them 6776 ii ./-A widow & children 
oud faith & to the bost of their 48 exors. could not control their express were entitled under a will to support 
udgment :—Held: they were not Covenant.—McDonaLp v. MCDONELL out of testator’s property, & goods 
lable to make good to the estate the (1341), 6 O. S. 109.—CAN. ete wuliplind tor Re oupose te the 
deticloncy resulting from a resule.— eer : exors.:—Held: the creditor who 
FLETOHER'’s LSTATK (1895), 26 a. Liability on discharge.}—Au exor. advanced the goods had no charge 
O.R. 499.—CAN. discharged by the ct. on his own ap- against the estate, but must proceed 
FJ Where der slication, remains liable for anything against. the exors.. ersonally.— Car 
the éxor. » winder a will e has done or left undone while an BELL v. BELL (1869), 16 Gr. 114.— 


has discretionar ower 
either to sell or retain ahurea’ in a 
GO. the exor. is not Hable to make good 
& loss on the shares on the ground that 

he did not sell them if it can be shown IND, 


exor., & is o 


nly relieved from the CAN 
duties of his office from the date of the ‘ 

arge.—Er 7. AMERCHAND Map- 
HOW,s1 (1905), I. L. Lt. 20 Bom, 188,— 


6776 sii. cae aes pity 
Biswas tv. EM ANDRA % 
(1904), I. L. R. 31 Calc. 253.—IND, 
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Sect. 4.—For own acts: Sub-sect. 2, A., B. & C.] 


1 Hom & H.65; 7L. J. Ex. 105; 150 EB. R.1179 ; 
subsequent proceedings, 4 M. & W. 163. 
Annotations :—Folld. Kitchenman v. Skeel (1848 F 3 Exch. 


12 L. : : 
are oe aa 1849). 42 168; Farhall »v. 


« wro 
B . A 1850), 19 L. 
Forhall (1871).1 Ch. App. 123. 
6777. Work & labour done.]—CoRNER v. SHEW, 

No. 6776, ante. 


6778. Bond—Given by executor as such.j— 
L., one of the exors. of M., & of the devisees in 
trust of M.’s estate, gave a bond to O. for £7,000, 
describing himsclf as sole exor. of M. but the con- 
dition was for payment by L., his heirs, exors. & 
administrators :—Held: in an action on the bond, 
L. could not plead that the debt was not due from 
himself personally but from him in his character 
of exor.— LINDSAY v. ORIENTAL BANK AT COLUMBO 
(1860), 13 Moo. P. C. C. 401; 3 L. T. 98; 15 
E. R. 151, P. C. 

Annotation s—Mentd. Lindsay v. Duff (1862), 15 Moo. P.C.C, 


6779. Membership of partnership—Investment of 
trust funds—Specific limitation of contractual 
Hability.|—If an exor. or trustee join a trading 
partnership or cé., as for example, by investing 
trust funds in bank shares, he is personally liable 
for all the consequences of his engagement, & if 
he acted within the scope of his authority, he is 
left to seek his indemnity from the trust estate or 
the cestui que trust. If he wish to restrict any 
contract he may enter into, so as to exclude 
personal liability, he must make an express stipula- 
tion with the partics, in which case the extent of 
his liability will be solely a question of construction 
of the instrument & of the nature of the contract.— 
LUMSDEN v. BUCHANAN (1865), 13 L. T. 174, H. L. 


6780. No interference with business—Re- 
ceipt of profits only.|—By articles of partnership 
T., W., & S. agreed to carry on the business of 
auctioneers in partnership for seven years; they 
were to contribute capital & to share profit & 
loss equally; & if either died during the partner- 
ship term, the surviving members of the firm were 
to continue the business, & were to pay to the 
personal representatives of deceased partner the 
Share of the profits to which he would have been 
entitled if living. T. died during the partnership 
term. At the time of his death the firm had no 
capital, except office furniture & fittings, worth 
about £100. They had in their hands a sum of 
between £400 & £500, which was the proceeds of 
debts due to a former firm in which T. was a 
member, & left in the hands of the new firm for 
collection ; & this sum belonged beneficially to T. ; 
T. was also entitled in respect of his share of profits, 
beyond the amounts which he had drawn, to a 
sum of about £200. After the death of T., the 
surviving members of the firm continued to car 
on the business, to collect the debts due to the old 
firm, & to earn profits. ‘The exors. of T. never 
interfered in the business, but they claimed, under 
the articles of partnership, the share of profits to 





6777 i. Work & labour done.J—An 
estato in the hands of an administrator 
is not liable for work done or services 
performed at his request, although the 
estate gets the benetit of the work & 
services, but the administrator is Mable 

his personal capacity in such a case, 
—DEAN v. LEHBERG (1907), 6 W. L. R. 
214 H 17 Man. L. R, 64.—CAN, 


d. Contract for sale of land—By 


one 


ground 


executor — Ad terepresentation of 
authority..—An offer ting was 
made to & accepted by R., one of three 
exors. of 8., for the purchase of land 
belonging to the estate. An agreement 
& cheque were subsequently received 
by h., but were returned upon the 
that he had previously offered 
the property to another person :— 
Held: there was an agreement for the 
sale sufficient to satisfy the require- 154.—IR. 


EXECUTORS AND ADMINISTRATORS. 


which T. would have been entitled if = _ 
settlement of accounts in respect of T.’s in_-. is 
in the partnership business was made between 
exors. & the surviving partners. Sums of money 
amounting in the whole to about £625 were from 


i i aid by the firm to the eXors. ; 
ee ee ms generally, & not on any 


nic: the dcath of T., the 
J1L4LA WUOLUG UAV yu by pltf. to sell property; heeit 
sold the property & received the proceeds, bu rt 
not pay over same to plitf. In an action broug. ’ 
after the death of S., against the exors. of T. ot 
—Held: the exors. of T. were not liable as peru 
—HOo.LMs v. HAMMOND (1872), L. R. 7 Exch. 218 ; 
41L. J. Ex. 157; 20 W. R. 747. 


-|—Sce, further, PARTNERSHIP. 


6781. Contract of borrowing.|—Ke BRETTLE, 
BRETTLE v. BURDETT (1864), 2 De G. J. & Sm. 
244: 46 E.R. 369, L. JJ. 


6782. ——.J—FaruaL, v. FARHALL, Lx p. 
Lonpon & County BANKING Co., No. 6165, ante. 


6783. Goods received—Verbally ordered by de- 
ceased.]|—The absence of writing docs not make 
an exor. personally liable when he merely accepts 
delivery of goods ordered by testator in his life- 
time (CoLLINs, J.).—CRAGGS v. CAIN (1895), 11 
T. L. R. 290. 


Purchase of shares in company—After death of 
deceased.]—See COMPANIES, Vol. IX., p. 408, Nos. 
2619-2622. 

Agreement to pay costs.]~-Sce Contract, Vol. 
XII., p. 263, No. 2153. 


B. Indorsement and Acceptance of Bills of 
Hachanye. 


See, now, Bills of Exchange Act, 1882 (c. 61), 
s. 31 (5); &, generally, BiLLs OF EXCHANGE, Vol. 
VI, pp. 1 et seq. 


6784. Representatives personally lable — Al- 
though bill indorsed ‘‘as executors.’’] — There 
can be no such inconvenience, as has been 
suggested, from the exors. indorsing the bill; 
for it is immaterial whether they indorse it as exors. 
or not. If they indorse it at all, they are liable 
personally, & not as exors.; for their indorsement 
would not give an action against the cffecta of 
testator (BULLER, J.).——Kina v. Tuom (1786), 1 
Term Rep, 487; 09 E. R. 1212. 


Annotations :-—Refd. Hosier v. Arundell (1802), 3 Bos. & Ps 
73 Ord v. Fenwick (1802), 3 East, 104; Cowell v. Watts 
(1805), 6 East, 405; Powley v. Newton (1816), 6 Taunt. 
453: Partridge v. Court (1818), 5 Price, 412; Catherwood 
v Chabaud (1823), 1B. &C.150; Aspinall v. Wako (1833), 

ng. ol. 


6785. ——.]—(1) Where two makers of 

a promissory note gave it to a creditor of their 

testator whereby ‘‘as exors. they severally & 

jointly promised to pay on demand, with interest ”’: 
-Held : they were personally liable. 

(2) Plea, that defts. were exors. & made the note 





ments of Stat. Frauds, but R. had no 

ower to bind his co-exors. & waa liable 
or the misrepresentation of authority. 
—MANEER v. SANFORD (1904), 24 
Cc. L. T. 70; 15 Man, L. R. 1813; 1 
W. L. It, 128.—CAN. 


©. Promise to give lien on aaseta— 
Before aiministration granted.}—K1r- 
WAN v. GORMAN (1846), 9 I. Eq. R. 


wri 


Part VI.—Liapiiry OF REPRESENTATIVE. 


as such, & plene administraverunt preter. Special 
demurrer thereto that they had thereby made 
themselves py liable, & admitted that they 
had assets for the payment of the note, & that it 
might have been given for their own debt, & that 
they having promised to pay with interest, they 
could not become liable for it in their representa- 
tive character :—Held: such plea was bad, & 
afforded no answer to the action.—CHILDs v. 
Monins (1821), 2 Brod. & Bing. 460; 5 Moore, 
C. P. 282; 120 EB. R. 1044. 
Annotations :—As to (1) Refd. Mid 
1 Tyr. 84; Aspinall vy. Wake (1833), 10 Bing. 51; Barna 
umfrett (1841), 5 My. & Cr.'63; Holland v. Clark 


(1842), 1 Y. & C. Ch. Cas, 151. 48 to (2 
vs Boole (1881), 17 L. @.0- 8.144, “©” (2) Beld. Crotts 


6786. —— -J—LIVERPOOL BoroucH Bank 
v. WALKER, No. 5996, ante. 


out v. Bristow (1830) 





6787. ——— Bill payable by partnership—Repre- © 


sentatives sharing in profits & loss—Although not 
carrying on business.|—Where the exors. of a 
deceased partner continucd his share of the partner- 
ship property in trade for the benefit of his infant 
daughter :—Held: they were liable upon a bill 
drawn for the accommodation of the partnership, 
& paid in discharge of a partnership debt; 
although their names were not added to the firm 
but the trade was carried on by the other partners 
under the same firm as before, & the exors. when 
they divided the profits & loss of the trade, carried 
same to the account of the infant, & took no part 
of the profits themselvcs.— WIGHTMAN v. TOWNROE 
(1813), 1 M. & 8. 412; 105 BE. RB. 154. 
Annotations :—Apld. Labouc , 

P.C. 0. 198. Rota. thokore mi Gox (1850) 3C.B.N.5S 

523; Holme v. Hammond (1872), L. R. 7 Exch. 218. 

Mentd. Bullen v. Sharp (1865), 12 Par: N.S. 247. 

6788. Acceptance by third party under 
power of attorney—Given by executor—Debt due 
from testator.|—Semble: a letter of attorney 
given by an exor. to A. enabling him to transact 
the affairs of testator in the name of the ecxor. as 
exor., & to pay, discharge & satisfy all debts due 
from testator, conveys a sufficient authority to 
A. to accept a bill of exchange, in the name of 
the exor., drawn by a creditor for the amount 
of a debt due from testator, so as to make the 
exor. personally liable. But clearly if the exor. 
admits that such a bill, which has been so 
accepted by A. with the knowledge of the 
exor., is fora just debt, & that it ought to be 
paid, it affords sufficient evidence of an authority 
given by him to A. to accept that particular bill, 
without resorting to the letter of attorney.— 


Tlowanp v, BAILueE (1 . BL. ; 
E. R. 737. (1796), 2 Hy. Bl. 618; 126 


859), 11 Moo. 





Annotations :—Refd. Ward v. Shew (1833), 9 Bing. 608; 
Re Disputed Adjudication (1859), C3 L.T 0. B. 348. 
Mentd. Re Acraman, Ex p. Bushell (1844), 3 Mont. D. & 
Do G. 615. 

6789. —_ — -—— —.]—A power of 
attorney given by an extrix. to act for her as 


extrix. does not authorise the accepting of bills 
of exchange to charge her in her own right, though 
for debts due from her testator.—GARDNER v. 
BaILyix (1796), 6 Term Rep. 591; 101 E. R. 720. 


Annotations :—Retd. Ward v. Show (1833), 9 Bing 608; Re 
Disputed Adjudication (1859), 33 i T, 3. 8. sae 


C. Money Had and Received. 


See, generally, CONTRACT, Vol. XIL., pp. 589-571 
Nos. 4478-4760. a aks aa 


‘i 6790. General rule—Liable de bonis proprlis— 
ot de bonis testatoris..—The count is framed on 
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@ cause of action arising wholly in the time of 
the exors.; it is for money had & received by 
them to the use of pltf. If that be pltf.’s money, 
he is entitled to it, whether there be assets or not, 
& whether the exor. & extrix. have or have not 
applied to other purposes the money which was 
received to pltf.’s use... . Pltf. might have had 
judgment generally against them, which would 
be de bonis propriis, & not de bonis testatoris 
(HoLtRoypD, J.).—ASHBY v. ASHBY (1827), as 
reported in7 B. & C. 444; 108 E. R. 789. 
Annotations :-—Folld. Waite v. Gale (1845), 2 Dow. & L. 

925. Consd. Brown v. . 

Refd. Corner v. Showe (1838), 
Harpur (1850), 4 Exch. 773; Ha . 

are, 93; Farhall v. Farhall (1871), 7 Ch. App. 123 ; 

Padwick v. Scott, Re Scott’s Estate, Scott v. k 
(1876), 2 Ch. D. 736. entd. Batard v. Hawes (1853), 

E. & B. 287; Rees v. Watta (1855), 11 Exch. 410; 
Mardall v. Thelluson (1856), 6 E. & B. 976. 


6791. Receipt of mortgage debt—Money dis- 
tributed amongst creditors—Debt in fact previously 
paid.|—A mtge. comes to an exor., who receives 
the mtge. money, & pays it away to his testator’s 
creditors ; afterwards it appears that the mtge. had 
been satisfied in testator’s lifetime; the exor. 
must refund, though he had before paid the money 
away in debts, which he had not otherwise assets 
to pay.—POooLEY v. Ray (1717), 1 P. Wms. 355 ; 
2 Eq. Cas. Abr. 698; 24 E. R. 423, L. C. 
Annotations :—Refd. Hercy v. Dinwoody (1793), 4 Bro. C. C, 


257; Pickering v. Stamford (1795), 2 Ves. 581. Mentd. 
Re Musgrave, Machell v. Parry, [1916] 2 Ch. 417. 


6792. Money levied on execution—Paid to ad- 
ministrator of bailiff.|—The ct. refused to order 
the administrator of a bailiff, to whom an execu- 
tion had been delivered, to pay over to pltf. the 
money which he had received after the bailiff’s 
death.—WanT v. SWAYNE (1739), Willes, 185 ; 
125 E. R. 1123. 


6793. Admission by administrator.|—-Where an 
infant who was entitled to certain personal 
property, on her coming of age, as a residuary 
legatee, joined her father in a bond to secure to 
pltf. a sum due to him for the rent of apartments, 
occupied by her & her father, & after she became of 
age, employed deft. to take out administration 
de bonis non of the assets of testator, his exor. 
being dead, which deft. accordingly did, & became 
possessed of the property, & she afterwards gave 
pitf. an order on deft. to pay the amount of her 
father’s bills due to the former, which on being 
presented to deft., he acknowledged that he 
ae adequate funds, & that a person would 

e safe in advancing money on the security of the 
bond; but, before the order was executed, or the 
sum paid under it by deft., the daughter counter- 
manded it:—Held: as he had consented to 
appropriate a sum sufficient to pay pltf.’s demand, 
he was liable to an action for money had & reccived, 
in which pltf. might not only recover the amount of 
the bond, but an acceptance given by the father of 
the infant, before she became of age, & which she 
afterwards requested deft. to pay.— ROBERTSON v. 
FAUNTLEROY (1823), 8 Moore, C. P. 10; 1L. J. 
0. 8. C. P. 55. 


Annuation :—Mentd. Walker v. Rostron (1842), 9 M. & W. 


6794. Receipt of money of third parties.)|— 
An action for money had & received will lie against 
an exor. who receives the money of third parties 
without declaring against him as exor.—WAITE 
v. GaLb (1845), 2 Dow. & L. 925; 14 L. J. Q. B. 
212; 9 Jur. 782. 
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.4.—For own acts: Sub-sect. 2, C., D., £. 
& F. (a).] 


6795. Purchase money on invalid Sale—In- 
validity not due to fraud.|—-Exors. believing them- 
selves entitled to an equity of redemption in lease- 
hold premises assigned same to pltf. In fact the 
equity of redemption belonged to their testator's 
widow, who subsequently enforced her right 
thereto :—Held: as there was no fraud in the 
exors., pltf. could not suc them for the return of 
the purchase-money in an action for money 
had & received.—CLARE v. LAMB (1875), L. R. 10 
C. P. 334; 44L.3.C. P.177; 32 L. T. 196; 39 
J. P. 455; 23 W. R. 389. 


See, further, Contract, Vol. XII., pp. 542, 
544, 645, 548, Nos. 4501, 4521, 4526-4529, 4559. 


D. Promise to Pay Debts of Deceased. 


Sce Stat. Frauds, 1677 (c. 3), 8. 43 Mercantile 
Law Amendment Act, 1856 (c. 97), 8s. 3; &, 
generally, CONTRACT, Vol. XII., pp. 118~172. 


6796. Promise must be in writing.]—(1) Where 
an exor. is sued upon a parol promise of paying the 
debt, it is sufficient to ground a judgment against 
the assets of testator; but where by such promise 
it is atterapted to charge the exor. personally, & 
to ground judgment against his own effects, it 
oe be proved to be in writing, otherwise it is 
void. 

(2) The law of this country supplics no means, 
nor affords any remedy, to compel the performance 
of an agreement made without sufficient con- 
sideration (SKYNNER, C.B.).—RANN v. HUGIES 
(1778), 4 Bro. Parl. Cas. 27; 7 Term Rep. 350, n. ; 
2 E. R. 18, H. L. 


Annotations :—As to (1) Refd. Reech v. Kennegal (1748), 
1 Ves. Sen. 123 ; Hawkes v. Saunders (1782), 1 Cowp. 289; 
Ellis v. Bowen (1801), For. 98; Jones v. Tanner (1827), 
6L. J. O. S. K. B. 71. 4a to (2) Refd. Vez v. Emery 
(1799), 6 Ves. 141; Davies v. Penton (1827), 6 B. & C. 

216; Holland v. Clark (1842), 1 Y. & C. Ch. Cas. 151. 

Generally, Mentd. Johnson v. Collings (1800), 1 East, 98; 

Kennedy v. Broun (1863), 9 Jur. N. S. 119. 


6797. Liability only if assets available.) — 
If an exor. or heir promises to pay a debt when he 
has not assets, no action upon the case lies against 
him upon such promise; but contrary if he has 
assets (per CuR.).—LopGson & MAYNARD’S CASE 
(1577), 3 Leon. 67; 74 E. R. 545. 


6798. J|—Assumpsit will lie against [an 
exor.] in consideration of his having sufficient 
assets ; & if he expressly promise, the judgment 
shall be de bonis propriis —TREWINIAN v, HOWELL 
(1588), Cro. Eliz. 91; 78 BK. R. 349, 


Annotation :—Refd. Hawkes v. Saunders (1782), 1 Cowp. 





6799. ——-.]—If an exor. promises to pay a debt 
when he has not assets, no action upon the case 
lies against him; but if he has assets, then it is 
otherwise (ver CUR.).—ANON, (1594), 4 Leon. 5; 
74 BH. RR. 689. 


6800. -]—A promise by an administrator 
to pay the debts of the intestate, if there be no 
assets, is nudum pactum.—PEARSON v. TENRY 
(1792), 5 Term Rep. 6; 101 E. R. 3. 


Annotations :—Mentd. Worthington v. Barl 
Hig Rep. 453; Riddell v. Sutton (1828), 2 Mes Ly 
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6801. Liability de bonis propriis.J—Fi.cocks & 
Hout’s CASE (1590), 1 Leon. 240; 74 E. BR. 219. 


6802. Promise to pay on day named.]——The exor. 
is chargeable only in respect of the assets, & not 
otherwise ; but if he promises to pay it at a day 
to come, it is now made his own debt, & to be 
satisfied by his own goods (YELVERTON, J.).— 
Gortne v. GorRING (1602), Yelv. 11; 80 EB. R. 8. 


:—Apld. Childs v. Monins (1821), 2 Brod. & 
Ae Gh “ ad. Holland v. Clark (1842), 1 Y. & C. Ch. 
Cas. Lil. 


6803. Debts of deceased incurred while infant 
—Representative not lable—-Unless deceased 
promised to pay—On coming of age.|— Assumpsit 
cannot be maintained against an exor. on a promise 
to pay the debt of his testator, if testator was under 
age at the time the original contract was made, 
unless he had promised to pay after he came of 
age; for there was not originally any cause of 
action.— STONE v. WytHtroL (1593), Cro. Eliz. 
126; 1 Leon. 113; 78 E. ht. 383. oer 

i —, . Chester (1619), Poph. 151 5 
Sar ete reemererciny cae jac 300 5 Manby v. Scot (1663), 

1 Keb, 383. 

6804. Verbal promise confirmed by writing.]--- 
A promise to pay or forbearance before Stat. 
Frauds was accounted a good consideration to 
charge the exor. or administrator de bonis propriis ; 
& since, a writing is sufficient after a parol promise 
& by this letter it appcars that the administrator 
had made a promise, & confirmed it by this letter, 
so decreed that the administrator should be bound 
by the promise, & should answer debts & costs out 
of his own estate, but have satisfaction out of the 
assets, if any.—FREDERICK v. WYNNE (1715), 2 
2 Eq. Cas. Abr. 456; 22 EK. R. 388. 


Consideration.]—Sce Sub-sect. 2, F., post. 


E. Promise to Pay Legacies. 

6805. Promise first made to deceased—To 
legatee after death of deceased—Liable only in 
respect of assets.|—Exor. promised his testator to 
pay pitf. £100 legacy, & said he need not put it in 
his will. After testator’s death, he said he would 
pay it. Decree for payment out of assets.— 
REECH v. KENNIGATE (1748), Amb. 67; 1 Ves. Sen. 
123; 1 Wis. 227; 27 E.R. 39, L. C. 


Annotations :—Consd. Hawkes v. Saunders (1782), 1 Cowp. 
289. Refd. Holland v. Clark (1842), 1 Y. & C. Ch. Cas. 151. 


6806. Verbal promise—Administrator de bonis 
non.|—Under some circumstances a mere parol 
agreement is binding, & will be carricd into specific 
execution by a ct. of equity. An administrator 
de bonis non verbally promising to pay an annuity 
given by testator’s will, does under certain circum- 
stances, make himself personally liable to such 
payment.—HeERBERT (Lapy) v. Powis (EARL) 
(1766), 1 Bro. Parl. Cas. 355; 1 E. R. 618, Hi. L. 
ancnatios :—Mentd. Clifford v. Turrell (1845), 14 L. J. Ch. 


6807. Qualified promise—Alleged clatm of set- 
off—Debt due to testator.|—Lewis v. Lewis (1778), 
cited in 1 Hy. BL at p.112; 126 E.R. at p. 67, N. P. 


6808. Liability on account stated—Between 
executor & parties interested.)—Where an account 
of the residuary estate of testator has been made 
out by the exors., & signed by the parties interested, 
under which account all of them have been paid 
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Part VI.—LianiLity or REPRESENTATIVE. 


except one, such one may recover his proportion, 
with interest, in assumpsit, against the exors. 


There has been an account signed, & the other 
legatees have been paid; & it is no longer after 
this to be decmed a part of the residuary estate, 
but as so much money for pltf. in the hands of 
defts. (BURROUGH, J.).—GREGORY v. HARMAN 
(1828), 3 C. & P. 205, N. P. ; subsequent proceedings, 
1 Moo. & P. 209. 


Annotations :-—Consd. Hart v. Minors (1834), 2 Cr. & M. 700. 
Refd. Holland v. Clark (1842), 1 Y. & C. Ch. Cas. 151. 


6809. -]}— Where an exor. having 
called testator’s legatees together, exhibited 
accounts of the asscts & his disbursements & paid 
to several the sums duc, but retained the legacy 
payable, to one of them who was absent, charging 
himself in his account with the amount so retained : 
—Held: he was liable to the legatee in assumpsit 
for so much money had & received & on the account 
stated.—HArtT v. MINorRS (1834), 2 Cr. & M. 700; 
Tyr. & Gr. 990; 4 L. J. Ex. 275; 149 FB. R. 942. 
Anions :—Refd. Holland v. Clark (1842), 1 Y. & C. Ch. 

- 151. 








6810. .|—T., by her will, desired 
that a sum of £500, lent by her to deft., should 
be allowed to remain in his hands during the life 
of her sister, he paying the interest to her sister, 
but that on her sister’s death T.’s exors. should 
collect the £500, & divide it between her two nieces, 
one of whom was pltf., & the other deft.’s wife, 
same to be for their sole & separate use respectively, 
free from the control & debts of any husband, with 
benefit of survivorship, etc. During the lifetime 
of the tenant for life, pltf.’s husband took from 
deft. his acceptance for £242, payable in twelve 
months, as & for the share of pltf.’s wife in the 
legacy. Pitf. & her husband, & deft. & his wife, 
signed a receipt to the exor. of T.’s will as & for a 
receipt of the legacy of £500. But no money ever 
in fact passed ; the £500 was never collected from 
deft.; the acceptance was never negotiated; &, 
on the death of pltf.’s husband, deft. procured a 
return of it to him. Again, pltf.’s father by his 
will bequeathed to her the proceeds of a life policy, 
& made deft. his exor., who, acting in that capacity, 
received £200 upon the policy. Afterwards, & 
after the death of pltf.’s husband & deft.’s wife, 
pltf. claimed from deft. payment of the two sums 
of £242 & £200, & a further sum for money lent by 
her to him. At an interview between them, in 
the presence of pltf.’s attorney, deft. dictated, 
& the attorney wrote out, a memorandum, by 
which deft. charged himself with the two sums of 
£242 & £200, & the item for money lent, & with 
interest from the date of the death of pltf.’s 
husband. At the same interview he mentioned 
certain claims of his against pltf.’s husband, & 
asked whether he could set them off, but did not 
enter them in the memorandum. He also after- 
wards, at the same interview, signed on the back 
of the memorandum an authority to his attorney 
to pay pltf. the amount due to her out of any 
moneys that might be received on his account, 
referring verbally to an intended sale of some 
property on his behalf. At the trial no evidence 
was given of any set-off. In an action on the 
common counts, it was objected that the £242 
had been reduced into possession by pltf.’s husband, 
& therefore she had no right of action at law in her 
personal capacity, & that the £200 was held by 
deft. as exor., & therefore he could not properly 
be sued in his personal capacity, & that the memo- 
randum & authority taken together were not, in 
the circumstances, a statement of an account as 
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due in presenti :—Held: the jury were justified 
in finding that the memorandum wha a statonient 
of account, sufficient to entitle pltf. to maintain 
her suit in respect of both the sums.—TopHam 
v. MORECRAFT (1858), 8 E. & B. 972; 301. 7.0.8. 
332; 4 Jur.N.S.611; 6W.R.294; 120E. BR. 361. 
aenees :—Mentd. Kennedy tv. Broun (1863), 13 C. B. 

-.]—See, also, Conrracr, Vol. XII., 
p. 574, Nos, 4780, 4783, 4784. 


.]—See, generally, CONTRACT, Vol. XII., 
pp. 571-588, Nos. 4761-4905. 


6811. Promise made under mistake of liability. 
—A., at his death, left among his papers two letters 
sealed, & directed to pltf., who had been his house- 
keeper for some years, but had left his service 
after giving birth to a child, of which he was the 
father, containing two promissory notes for £400 
& £200 respectively. In one letter the note was 
said to be in consideration of the long & faithful 
services of pltf.; in the other he had written ‘‘ in 
addition to any sum I owe you I enclose £200 as 
a mark of my respect.’’ Defts., who were the 
exors. of A., paid £200 after his death on account 
of these notes to pltf., & promised, in writing, to 
pay the residue, but subsequently declined to do 
so; & plitf. brought an action of assumpsit against 
them, in which were counts upon the notes, & a 
count upon an account stated with defts. as exors. : 
~-Held: (1) testator’s estate was not liable in 
respect of the notes, as they had not been delivered 
by him to pltf., & could not operate as testamentary 
depositions, because not in conformity with 
Wills Act, 1837 (c. 26); (2) defts. were not liable 
upon the count for an account stated, because the 
payments & promise had been made under a 
mistake as to the liability of testator’s estate, & 
without consideration.—GoOUGH v. FINDON (1851), 
7 Exch. 48; 21 lL. J. Ex. 58; 18L.T O.S. 79; 
155 BE. R. 850. 

Annotations :—Generally, Mentd. Hulse v. Hulse (1856), 17 

C.B.711; Marshall v. Wilson (1866), 14 W. R. 699. 


6812. Legacy charged by legatee—Notice to 
executor—Prior charge not disclosed to chargee— 
Legacy due overestimated by executor.}—-A legatee 
charged the share to which he was entitled, under 
his father’s will, to B., who gave notice to the exor. 
The exor. indorsed on the notice that he had 
no objection to pay the moncy ‘‘ that might become 
due ’’ to the legatee ‘‘ on the final distribution of his 
father’s property.’’ There was at this time a 
prior charge, of which the exor. had notice, but he 
did not disclose it to B. The exor., on @ subse- 
quent occasion, also represented that the lega.zee’s 
share would certainly be as much as £1,500, which 
estimate turned out to be erroneous :—Held: the 
exor. was not liable for the suppression of the 
existence of the first charge or bound to make 
good the representation as to the value of the 
share.—STEPHENS v. VENABLES (No. 2) (1862), 
31 Beav. 124; 54 E. R. 1084. 


Consideration.]|—See Sub-sect. 2, F., post. 





F. Consideration for Promises to Pay. 
(a) In General. 
See, gencrally, CONTRACT, Vol. XII., pp. 172-234. 


6813. Necessity for.|—RaNnn v. HuGuEs, No. 
6796, ante. 


6814. ——.]—A promise by an cxecutor to 
answer damages out of his own estate would be 
void if made without consideration (ABBOTT, C.J.). 
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Sect. 4.—For own acis: Sub-sect. 2, F. (a) & (0) 
. & ti.) 

—SAUNDERS v. WAKEFIELD (1821), 4 B. & Ald. 

595; 106 BE. R. 1054. 


Annotations :—Mentd. Jenkins v. Reynolds (1821), 3 Brod. 
. 14: Lilley v. Hewitt (1822), f Prico, 494; 


& B 

R - Mosel 1822), 6 M »,CP.5 

Boothby (1825), 8 eee : grt R 

83C. & P. 289 ; Newbury v. Armstrong (1829), 6 Bing. 

Cole ». Dyer (1831), 1 Cr. & J. 461; James v. ms 

(1834), 5 B. & Ad. 1109; Clancy »v. Piggott (1835), 2 

Ad. & El. 473; Re Frost, [1898] 2 Ch. 556. 

6815. .]—An action at law fora distributive 
share of an intestate’s property cannot be main- 
tained against the administrator, nor against his 
exor., although he may have expressly promised 
to pay. 

Such a promise will not bind if made without 
sufficient consideration. . . there was no considera- 
tion for the exor.’s promise to pay (BAYLEY, J.).— 
JONES v. TANNER (1827), 7B. & C. 5423; 1 Man. & 
Aah K. B. 420; 6L. 3.0.8. K. B. 71; 108 E. R. 
825. 

Annotations :-—Refd. Holland v. Clark (1842), 1 Y. & C. Ch 


Cas. 151; Re West, West v. Roberts, [1909] 2 Ch. 180. 
Menta. Crawshay v. Thornton & Daniloff (1837), 1 Jur. 





——.]—See, also, Contract, Vol. XII., pp. 
173-176, Nos. 1275-1300. 


6816. Must be expressed in writing.]—Promise 
by administrator to pay debt of intestate upon 
forbearance must be in writing. —GRINDALL v. 
DAVIES (1680), Freem. K. B. 532; 89 E. R. 398. 


6817. .]—Mtgees. having offered to give 
deft., the exor. of the mtgor., time for payment 
of the mortgage money provided a sum of £1,500 
should be made up on a day fixed, deft., on Dec. 18, 
wrote them a letter, stating his present inability 
to pay, & asking for a year’s time, but saying he 
had £100, which he would pay over, & that he 
would engage by the beginning of Apr. to have 
another £100 ready, & other sums afterwards. 
The letter contained other statements, & a further 
request for time. On Jan. 3, the mtgees. sent 
deft. an answer saying they considered that £200 
would be paid by Apr. 1, but could not promise 
further time unless the amount was made up to 
£1,500. The £200 not having been paid by Apr. 1, 
an action was brought by the mtgees. against deft., 
seeking to charge him personally on a promise 
to pay that sum, made in consideration of for- 
bearance to Apr. 1 :—Held: there was no sufficient 
promise in writing to bind deft. personally, under 
the Stat. Frauds, the correspondence not showing 
any unqualified promise by deft.—HAamiILTon v. 
TERRY (1852), 11 C. B. 954; 21L. J. C. P. 132; 
138 E. R. 752. 


.|—See, also, CONTRACT, Vol. XII., pp. 151, 
152, Nos. 1039-1045. 

(b) What amounts to. 
i. Forbearance by Creditors. 


See, also, Contract, Vol. XII., pp. 192, 193, 
Nos. 1515-1524. 


6818. Good consideration—For maintenance of 
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he will forbear to sue him until such a time, that 

then he will satisfy the creditor his debt, in that 

case the exor. is liable to pay the debt of his own 

ee Cash (1589), 4 Leon. 3; 74 
e s 8 e 


6819. Ge promise by an exor. to 
pay a bond debt of his testator, in consideration 
that pltf. daret diem solutioni pro uno anno, 
support an assumpsit.—CHAMBERS v. LEVERSAGE 
(1598), Cro. Eliz. 644; 78 EH. R. 883. 




















6820. .|—FISHER v. RICHARDSON, No. 
6461, ante. 

6821. ——.]—-Bonp v. PAYNE, No. 6822, 
post, 

6822. —— Possession of assets immaterial.] 


—If an extrix., in consideration of forbearance, 
promise to pay the debt of testator on a certain 
day, or to assign her interest in a term of years, of 
which she is possessed as extrix., as a security for 
the payment of the debt, she shall be charged 
generally in an action of assumpsit brought on 
this promise, & pltf. need not aver in his declara- 
tion that she had assets at the time of the promisc. 

—Bonpd v. PAYNE (1612), Cro. Jac. 273; 79 

E. R. 2343; sub nom. BANES’S CASE, 9 Co. Rep. 

91a; sub nom. ANON., Jenk. 290. 

Annotations :—Consd. Papworth v. Johnson (1614), 2 Bulst. 
91; Davis v. Rayner (1671), 2 Keb. 758. Retd. Porter 
v. Bille (1673), Freem. K. B. 125; Hart v. Minors (1834), 
2 Cr. & M. 700. 

6823. -.|—If an exor. makes a 
promise to pay the debt of testator upon forbear- 
ance, he shall be charged in an action upon the 
case for his promise, if he do not perform it. ... 
His having of assets, is not material, & he shall 
here be charged by his promise, though he has 
no benefit at al! thereby ; as if one says to such 
a schoolmaster, teach such a one, & I will give 
you so much for your pains ; this is a good promise, 
& shall bind him, though he has no benefit at all 
by it; so if one do say to a mason, build such a 
house, & I will pay you so much money for it, 
this is good; for the matter considerable in such 
actions upon the case for promises made, is not 
whether the party, which does thus assume, has, 
or is to have any benefit thereby, but only whether 
the other, of whom the promise is thus made, has 
any manner of prejudice by it; & the promise 
made upon this is the only ground of the action 
(Cokr, C.J.).—CHAPMAN v. BARNABY (1614), 2 
Bulst. 278; 80 E. R. 1121. 


6824. —— -j—JOHNSON v. WHITCH- 

COTT (1638), 1 Roll. Abr. 24. 

Annotations :-—Retd. Payne v. Wilson 
Oldershaw v. King (1857), 29 L. T. 
6825. ——.]—It is not material 

whether defts. had assets or not at the time of the 

promise, for by the promise they caused pltf. to 
desist, who peradventure at that time was pre- 
pared to prove assets ; & relying upon such promise 
might be much to his prejudice, if he could not 
afterwards recover upon it (per Cur.).—Davis v. 
WriaurT (1671), 1 Vent. 120; 86 E. R. 83; subd 

















ora 7B. & CO, 428 ; 
. 8. 364. 











PART VI. SECT. 4, SUB-SECT. 2.— 
F. (b) i. 


6818 i. Good consideration — For 
maintenance of action.}—Where a note 
payable on demand, aed by deft., 
as exor. of an estate, but not expressly 


restricted to payment out of the estate 
was given in renowal of a former one, 
similarly signed, b 
definite time, the de 
testator’s :—Held: th 
consideration for the former note, if 
not for the demand note, namely, 


ut payable at a 
bt being originall 


forbearance on the part of pltfs., & 
deft. was personaly Hable thereon; & 
his antecedent liability was oa valuable 
consideration for the demand note.— 
UNION BANK OF CANADA v. McRaz, 
21 C. L. T. 409, 496.—CAN. 


gO y 
ere was a& good 
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6826. -]|—An exor. may be sued 
on a promise in consideration of for ance, 
without averring assets, & although he have none. 
eget v. BILLE (1673), Freem. K. B. 125; 89 
E. ° e 





6827. ———- —— Promissory note importing 
consideration.|—(1) A widow gave a promissory 
note ‘‘ for value received by my late husband ”’ :— 
Held: deft. was not at liberty to show as a defence 
that it was given as an indemnity against liabilities 
incurred on behalf of her late husband, & that the 
payee had not been damnified. 


(2) If an administratrix takes upon herself to 
give a security which may have the effect of 
inducing forbearance, & which purports to bind 
her individually, is it competent for her to say, 
you must prove assets? To my mind the act of 
giving such a security supersedes the necessity of 
an investigation as to there being asscts (BAYLEY, 
J.).—Rrpout v. Bristow (1830), 1 Cr. & J. 231; 
1 Tyr. 84; 9L. 3.0.8. Ex. 48; 148 BE. R. 1404. 
Annotations :—As to (1) Distd. Nelson v. Serle (1839), 4 

















M. & W. 795. Generally, Mentd. Moseley v. Hanford 

(1830), 5 Man. & Ry. K. B. 607. 

6828. ——.]— PAPWORTH t. JOHNSON 
(1613), 2 Bulst. 91; 80 E. R. 984. 

6829. -}— GARDENER v. FENNER 
(1625), 1 Roll. Abr. 15. 

6830. JJ—ANON. (1626), Litt. 5: 124 
I. RK. 108. 

6831. ——- ———.|—-TRICKET (OR TRISKET) v. 


Hansy (1661), 1 Keb. 114, 180, 193; 1 Sid. 45; 
83 E. R. 846, 887, 895. ; 


6832. -]—Though a bare account will 
not oblige an exor. to pay de bonis propriis yet a 
promise in consideration of forbearance will 
(HALE, C.J.).—HAWEs v. SMITH (1675), 2 Lev. 
122; 1 Vent. 268; 83 E. R. 4793; sub nom. Smitu 
v. HAWES, 3 Keb. 417. 

Anniston :—Consd. Segar v. Atkinson (1789), 1 Hy. BI. 








6833. Promisor must be Hable to be sued— 
Administration not taken out when promise made.| 
—ROSYER v. LANGDALE (1650), Sty. 248; 82 
KK. R. 684. 

Ban ciation :—Apprvd. Jones v. Ashburnham (1804), 4 East, 


6834, —— -}—To a declaration in debt 
on a promissory note for £24 dated Jan. 3, 1837, 
made by deft., payable twelve months after date 
to pltf., deft. pleaded that one J. W., before & at 
his death, was indebted to pltf. in £24 for goods 
sold, which sum was due to pitf. at the time of 
the making of the promissory note in the declara- 
tion mentioned, that pltf., after the death of 
J. W., a oplied to deft. for payment, whereupon, 
in compliance with his request, deft., after the 
death of J. W., for & in respect of the debt so 
remaining due to pltf. as aforesaid, & for no other 
consideration whatever, made & deliyered the 
note to pltf., & that J. W. died intestate, & that 
at the time of the making & delivery of the note, 
no administration had been granted of his effects, 
nor was there any exor. or exors. of his estate, 
nor any person liable for the debt so remaining 
due to pitf. as aforesaid, & deft. averred that 
there never was any consideration for the note 
except as aforesaid :—Held: the plea was a good 
answer to the declaration.—NELSON v. SERLE 
(1839), 4 M. & W. 795; 1 Horn & H. 456; 8 
L. J. Ex. 305; 3 Jur. 290; 150 BE. R. 1648, 
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Ex. Ch.; revag. 8S. C. sub nom. SERLE v. WATER- 
WORTH (1838), 4 M. & W. 9. 

— ; . »56 B. & 8. 
Annofations —Hxpld. Ashpitel . Bryan (804), 8. & 8. 
Balfour v. Sea, Fire, Life Assace. Co.’s Offi Manager 
aes 27 L. J. C. P.17. Mentd. Jones v. Jones (1840), 

M. & W. 84; Mather v. Maidstone (1856), 18 C. B. 273. 

68385. Promisee must have some one to sue— 
Enabling forbearance to operate as consideration.) 
—Where pltf. declared that A.,since deceased, was 
indebted to him so much, & that after his death, 
in consideration of the premises, & that he, at the 
instance of deft., would forbear & give day of 
payment of the debt, not stating to whom he was 
to forbear, deft. promised, etc. :—Held: no con- 
sideration for the promise, for a promise can only 
be sustained on a consideration of benefit to deft. 
or of detriment to pltf., & unless there were some 
erie whom pltf. could have sued for his debt 

is forbearance was no detriment to him.—-JONES 
v. ASHBURNHAM (1804), 4 East, 455; 1 Smith, 
K. B. 188; 102 EB. R. 905. 
Annotations :-—Refd. Petch v. Lyon (1846), 9 Q. B. 147; 

Smith v. Hartley (1851), 2 L. M. & P. 304. 

6836. Holder of bill of exchange— Verbal promise 
by executor—To pay out of own estate.}|—If exor. 
of the acceptor of a bill of exchange, orally promise 
to pay the holder out of her own state, provided 
he forbear to sue, & the holder forbear to sue in 
consequence, the promise being void, the drawer 
of the bill is not discharged by the holders having 
promised to give time, & having delayed to sue 
under such circumstances.—PHILPOT v. BRIANT 
(1828), 4 Bing. 717; 1 Moo. & P. 754; 6L. 3.0.8. 
C. P. 182; 1380 BE. R. 945; previous proceedings 
(1827), 3 C. & P. 244, N. P. 

Annotation :-—Mentd. Oriental Financial Corpn. v. Overend 

Gurney (1871), 7 Ch. App. 145, n. 

Forbearance generally.|—-See Contract, Vol. 
XII., pp. 189-196, Nos. 1445-1567. 


ii. Other Consideration. 


See, generally, Contract, Vol. XII., pp. 172— 
234, Nos. 1270-1936. 


6837. Possession of assets.|.—TREWINIAN vv. 
TIoWELL, No. 6798, ante. 


6838. .|—Assumpsit lics against an extrix. 
for a legacy, upon a promise in consideration of 
assets. HAWKES v. SAUNDERS (1782), 1 Cowp. 
289; 98 E.R. 1091. 

Annotations :—Refd. Rose v. Bowler (1789), 1 Hy. Bl. 108; 
Barnes v. Hedley (1809), 2 Taunt. 184; Jones v. Tanner 
(1827),6L. J.0.8. K. B.71; Barnard v. Pumfrett (1841), 
5 My. & Cr. 63; Karle v. Oliver (1848), 2 Exch. 71; Flight 
v. Reed (1863), 1 H. & C. 703. Mentd. Williams v. Moor 
(1843), 12 L. J. Ex. 253. 

6889. Taking out administration—By permission 
of plaintiff.)—Fitcocks & Hour’s CasE (1590), 1 
Leon. 240; 74 E. R. 219. 


6840. ——— .}—One promises, if the widow 
of intestate would permit him to be joined with 
her in the letters of administration, he would 
make good any deficiency of assets to pay debts :— 
Held: the promise was binding, & not within 
Stat. Frauds.—ToMLINSON v. GILL (1756), Amb. 
330; 27 EB. R. 221, L. C. 


Annotations :-—~-Refd. Griffith v. Shefficld (1758), 1 Eden, 73; 
17), 3 Mer. 583; Lioyd' 


rego A illiams (18 ; ‘> 
Howe. (380), 16 ch. D. Mentd. Re Pavel, 
Murray v. Flavell (1883), 25 Ch. D. 89. 
6841. J—A. declared against B. & 
his wife, administratrix of C., deceased, for that 
whereas C. dicdJintestate, possessed of South Sea 
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Sect. 4.—For own acts: Sub-sect. 2, F’. (b) ti.; aub- 
secis. 8, 4 & 5, A. {a).] 


Stock which she held in trust for A. & upon which 
certain dividends were due, in consideration that 
A. at his own expense would procure administra- 
tion to be granted to the wife of B. as next of kin 
to C. & would furnish evidence to enable B. & his 
wife to receive the dividends; B. & his wife as 
such administratrix promised to pay over to A. 
the amount of the dividends when received :— 
Held: the consideration stated was insufficient to 
support the promise.—PARKER v. BAYLIS (1800), 2 
Bos. & P. 73; 126 E. R. 1163. 


6842, ——— Promise conditional on grant of ad- 
ministration.|—An exor. is not personally liable 
on a promise, if he takes on himself the administra- 
tion, to pay testator’s debt. — Day v. CAUDREY 
(1676), Freem. K. B. 434; 80 E.R. 324; sub riom. 
DAY v. GARELY, 3 Keb. 710. 


6843. Delivery of additional goods—By creditor.] 
—If an administratrix promise to pay a debt 
of intestate’s in consideration that the creditor 
sends her in more goods, an assumpsit will lie for 
both debts, & judgment de bonis propriis may be 
given.— WHEELER v. COLLIER (1595), Cro. Eliz. 
406; 78 E. BR. 650. 


6844. Acceptance of defendant as debtor— 
Assignment by original creditor—To plaintiff.|/— 
Plitf. declares, that deft.’s testator was indebted 
to A. who, after testator’s death, assigned the 
debt to pitf. & appointed him to receive it to 
his own use, & deft. in consideration that pltf. 
would accept deft. for his debtor, promised to 
pay it to pltf. This is not a sufficient considera- 
tion to support the promise, to charge deft. de 
bonis propriis.—FORTH v. STANTON (1669), 1 Saund. 
210; 2 Keb. 465; 1 Lev. 262; 85 E. R. 217. 
Annotations :—Mentd. Morton v. Burn (1837), 7 Ad. & EI. 

19; Green v. Cresswell (1839), 2 Per.& Dav. 430; Magnus 

v. Hall (1843), 8 J. P. 71; Macrory v. Scott (1850), 5 

Hxch. 907 ; Fitzgerald v. Dressler (1859), 7 C. B. N.S. 

374; Header v. Kingham (1862), 13 C. B. N. S. 344; 

Mountstephen v. Lakeman (1871), 41 L. J. Q. B. 67; 

Sutton v. Grey, [1894] 1 Q. B. 285; Harburg India 

Rubber Comb Co. v. Martin, (1902) 1 K. B. 778; Davys 

v. Buswell, [1913] 2 K. B. 47. 

6845. Delivery of deeds by attorney to executor— 
Before bill paid.|}—An attorney having delivered 
up deeds to an exor., which he was not obliged to 
do till his bill was paid, & these deeds being of 
great use to exor. in several suits that were then 
carrying on :—Held: this is a sufficient considera- 
tion to make exor. liable for the full demand, 
whether there be assets or not.—HAMILTON 
(DUCHESS) v. INCLEDON (1719), 4 Bro. Parl. Cas. 
4; 2 Kq. Cas. Abr. 456; 11 Vin. Abr. 279; 2 
a 

"ie03}o a7 Be cr ae en eneks Bentinck v. Bentinck 


6846. Payment of interest.|—Cui.ps v. Monrns, 
No. 6785, ante. 


6847, J—BRADLY v. HEATH, No. 6772, 
ante. 


6848. Covenant under seal.]—Deft. covenants to 
pay by & out of the assets. Under the circum- 
stances, this is not a covenant to pay contingent 
upon his having assets of testator in hand sufficient 


PART VI. SECT. 4, SUB-SECT. 3. 


. Libel.]—- Exors. are personal] 
lable for libels published by them th 
that quality —RIELLE v. BENNING 
(1888), M. L. R. 48. C0. 219; 11 L. N. 





falling 


——— 


h. Not keeping building in repair,| 


—A. T. sued J. F, & M. Ww, F. 
sonally & as exors. of the will of J. F., 
claiming damages for the death of her 
husband, who was kill 
upon him from a buildin 
permed Part of the general esta 

. B.: eta: appellants were 
Hable personally, but not of exora, of 


ADMINISTRATORS, 


for the purpose, because he takes care to have an 
indemnity if it should turn out that the assets 
are inadequate. That supposes him to advance 
the money absolutely. This is an absolute 
covenant to pay the money, coupled only with 
a designation of the fund which is chargeable 
with the payment (PATTESON, J.).—BAIN v. KIRK 
(1849), 18 Q. B. 540, n.; 18 L. J. Q. B. 83; 12 
L. T. O. S. 374; 13 Jur. 559; 116 E.R. 1369, n. 
Annotation :—Mentd. North v. Wakoficld (1849), 13 Q. B. 


SUB-SECT. 3.—TORTS. 


6849. Executor primarily liable—Right to in- 
demnity—From testator’s estate.|—A trustee in 
the due execution of his trust directed the bailiff 
employed in the settled estate to have certain 
trees felled. The bailiff ordered the wood-cutters 
usually employed on the estate to fell the trees. 
In doing so they allowed a bough to fall on a 
passer-by, who brought an action against the 
trustee & recovered heavy damages :—Held: the 
trustee was entitled to indemnity out of the 
trust estate —BENETT v. WYNDHAM (1862), 4 
De G. BF. & J. 259; 45 BH. R. 1183, 1. JT. 
Annotations :——-Folld. Ite Raybould, Raybould ». Turner, 

[1900} 1 Ch. 199. Apld. Re Tyrell, Tyrell v. Woodhouse 

(1900), 82 L. T. 675. Mentd. Havelock v. Havelock, Re 

Allen (1881), 17 Ch. D. 807. 

6850. ——_-_ ———- -——— Subrogation of injured 
party to testator’s estate.|—A trustee carried on 
testator’s colliery business, & in so doing let down 
the surface of the land & injured the buildings of 
an adjoining owner, who recovered damages against 
the trustee personally for £1,092 & costs. The 
adjoining owner then claimed to be entitled to be 
paid direct out of testator's estate the amounts 
so recovered :-~-Held : following Benett v. Wynd- 
ham, No. 6849, ante, as the injury had been 
occasioned by the trustee in the reasonable 
Management & working of testator’s estate, he 
was entitled to be indemnified out of the assets, 
&, consequently, the adjoining owner was entitled 
to stand in the place of the trustee & to claim the 
benefit of this right to indemnity so as to obtain 
payment of the damages & costs so recovered 
direct out of testator’s estate.—He RAYBOULD, 
RAYBOULD v. TURNER, [1900] 1 Ch. 199; 69 
L. J. Ch. 249; $2 L. T. 463; 48 W. KR. 301. 


Annotation :—Retd. Re Tyrell, Tyrell v. Woodhouse (1900), 
82 L. T. 675. 


SuB-SEcT. 4.—EFFECT OF ADMISSION OF ASSETS, 
See Sect. 5, post, & Part VIT., Sect. 2, sub-sect. 
8, D., post. 


SuB-sEcT. 5.—DEVASTAVIT. 
A. What amounts to Devastavil. 
(a) Loss or Destruction of Estate of Deceased. 


6851. Sale of testator’s estate—Below proper 
value.]|—-ANON. (1504), Keil. 51; 72 E.R. 209. 


per- the general estate.—FERRIER v. 
VANNIER (1894), 24 8. C. R. 86.—CAN. 


ed by a window pant vi. SECT. 4, SUB-SECT. 5.— 
» which A, ( ) 

of the » (A). 

k. Conversion of deceased's 


Wife 
perty—T'o erecutor’s own use—~Wife 


Part VI.—Lt1Aniuity 


6852. Release of debt—Amount due settled by 
arbitratlon—At submission of executors.]|—ANON. 
(1573), Dal. 89; 3 Leon. 53; 74 E. R. 536. 


6853. ——— By infant executor—Where sum due 
not received.|—ANON. (1584), And. 117; 123 
EB. R. 384. ‘ 


Annotation :—Refd. Thrustout d. Levick v. Coppin (1771), 
2 Wm. BI. 801. 


Where sum due received.]— 


6854. 
Anon, (1584), And, 117; 123 1, R. 384, 


Annotation :—Refd. Thrustout d. Levick v. Coppin (1771), 
2 Wim. BIL. 801. 





a 





6855. —— To administrator durante 
minore setate—On executor attaining full age.|— 
VEQGHELMAN v. Ktauney (1585), And. 188; 123 
i. R. 395; sub nom. KicutTLtEy & KIGHTLEY’S 
Case, 4 Leon. 102; sub nom. BRIGHTMAN v. 
KEIGHLEY, Cro. Eliz. 43. 


Anncalios :—Consd. Pennington v. Healey (1833), 1 Cr. & 





68586. Not by executor as such.]—Releasce 
given by an exor. but not as exor. shall not extend 
to bar a demand upon any other account.— 
eee y PaLveD (1680), Cas. temp. Finch, 443; 
23 E.R. 241. 


6857. Conversion of deceased’s property—To 
executor’s own use—Return by sheriff to writ of 
execution.|—(1) Where the sheriff returns that an 
exor., etc., has sold & eloigned & to his own use 
converted & disposed of the goods & chattels of 
testator, etc., to the value of the debt, omitting 
the word wasted & the issue is taken thereon, 
& the verdict finds that the exor., etc., did so, this 
will amount to a devastavit. . 


(2) If an administrator, etc., pay with his own 
moncy the debts of the intestate, etc., in such order 
as the law appoints, to the value of all the goods, 
he may lawfully dispose of the goods as he pleases, 
& it will not be a devastavit.— MERCHANT v. DRIVER 
(1669), 1 Saund. 307; 1 Vent. 20; L Sid. 412; 
2 Keb. 488; 85 I. R. 422. 

Annotation :-—As to (2) Refd. Vanquelin v. Bouard (1863), 

15 C. B. N. 8. 341. 

6858. ———_ —-— Deceased’s debts properly paid— 
Out of representative’s own money.]—MERKCHANT 
v. DRIVER, No. 6857, ante. 


6859. —— Wife using goods of first 
husband.|—If a woman, possessed of effects which 
were her husband’s who is dead, uses them as her 
own, & after marries, & her second husband also 
uses them, it is a devastavit.—QuiICcK v. STAINES 
a 1 Bos. & P. 293; 2 Esp. 657; 126 E. R. 





Annotations :—Folld. Re Moore, Ex p. 
& Deo Q. 616. Mentd. 


Mout. D. 

(1831),5C. & P. 31, 

6860. ——— Bankruptcy of second 
husband.|—-Residuary personal estate was be- 
queathed to testator’s widow & two other trustees, 
who with the widow were the exors. of the will, 
upon trust to be converted with all possible speed 
into money to be laid out in the purchase of an 
annuity for the lives of the widow & children; & 
the trustees were directed to pay the annuity to 
the wife for the sole benefit of the children. 


Moore (1842), 2 
Gaskell v. Marshall 
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After testator’s death, the widow was permitted 
by the acting trustee to retain specific articles of 
furniture, part of the residuary estate; & cight 
years after testator’s death she married again, & 
took these articles to her husbanad’s house, where 
testator’s children resided with her; & after six 
years more the second husband became bkpt. :— 
Held: the trustees of the wilk could not claim 


oF REPRESENTATIVE. 


| the furniture from the 


In 1828, the first husband of Mrs. M. [petitioner] 
appointed her his extrix., & directed the residue 
of his property to be converted into money with 
all possible speed & the proceeds to be laid out 
in an annuity. Now, instead of converting the 
property into money, according to this direction, 
with all possible speed, no step is taken to indicate 
an intention of carrying the direction into effect ; 
but the widow thought fit, considering it perhaps 
to be for the benefit of the family, though of that 
I cannot judge, to take to herself this property. 
By so doing she committed a devastavit, & made 
the goods her own. She has retained them for 
fourteen years in her own possession, without 
making any schedule of them, or doing anything 
to show that they were trust property. Eight 
years afterwards she married bkpt., & upon that 
occasion this property was not scheduled or dis- 
tinguished in any way, but was carried by her to 
the house of her husband & thenceforth used & 
enjoyed by him without any claim being set up 
to them as trust property until this bkpcy. took 
place. I think therefore that this trust was never 
considered as having any existence before the 
bkpcy. occurred, which was fourteen years after 
the property was given to the widow to be con- 
verted into money as soon as possible. I consider 
it as poy which she thus appropriated to 
herself & made her own. She was responsible to 
the children for her administration of the cstate 
&, of course, did not get rid of that responsibility 
by her conversion of the property to her own use. 
I am of opinion that the property, as regards the 
world at large, had long since ceased to be the 
property of testator. The case of Quick v. 
Staines, No. 6859, ante, is decisive of the question 
(Str JOHN Cross).—Re Moore, Fue p. Moore 
(1842), 2 Mont. D. & De G. 616; 11 L. J. Bey. 
35; 6 Jur. 828. 


6861. Set off—Debt due to & by creditor.]— 
BERRISTE Vv. BERRISTE (1690), Nels. 158; 21 KE. R. 
815. 


6862. .J|—Exor. in trust for infants 
having paid under a written obligation, executed 
abroad, though in possession of a counter okliga- 
tion to repay part with interest at the death of 
the party, acknowledging that to be so much more 
than the debt, & neither instrument having been 
transferred, was charged, as having paid in- 
cautiously, though innocently; & therefore he 
was permitted to try the question at law.—VEZ 
v. Emery (1799), 5 Ves. 141; 31 E. R. 513. 


.J|—See, also, Part VII., Sect. 2, sub-sect. 7, 














post. 


6863. Interest lost to estate.]— HILLIARD 7%, 
GoRGE (1677), 2 Cas. in Ch. 235; 22 HE. R. 924. 


giving goods to second husband—With- her second marriage, handed to her (Eq.) 81.—AUS. 

out seourity.}—Testator devised his husband, G., who applied it to his own 

i prope y upon trust to his wife, use, withou giving any security for 6863 i. Interest lost to estate.]——Wherea 
bed Ate © Sppointed his extrix. & its repayment:—Held: G. & wife exors. had not disch d the onus 
withe an sutnemen married G., had committed a breach that was upon them in to 


the produce of 8.’s coer wane ana 


Gooney (1866), 5 
J.—YOL,. XXIV, 


of trust respectively. —SHEPHARD v. 


the retention of shares, & had not 
acted reasonably in not selling or 


K 


e 8. Ww. Ss. C. R e 
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[XECUTORS AND ADMINISTRATORS. 


Sect. 4.-For own acta: Sub-sect. 5, A. (a) & (b).] | fair & reasonable discretion on the subject.— 





6864. .|—The exors. appointed by testator 
did not prove the will until nearly seven years 
after his death. Part of testator’s estate con- 
sisted of moneys payable under a pore, of in- 
surance on the life of testator, which he had 
equitably mortgaged to his bankers as security 
for a larger amount. The insurance society 
would not pay over the moneys without production 
of the probate, & for nearly seven years the exors. 
paid the bankers or their transferee out of the 
estate interest at 5 per cent. on their debt. After 
production of the probate the insurance co. paid 
over the policy moneys to the bankers’ transferee, 
together with interest at 1 per cent. per annum 
from the time when such moneys became payable ; 
& the difference between the interest thus received 
& paid was £157 14s. 8d. 


The exors. never had sufficient assets in their 
hands to pay all testator’s debts :—Held: the 
exors. could not be ordered to account on the 
footing of wilful default or breach of duty by 
reason of this loss of interest to the estate. 


On taking the common accounts of their receipts, 
exors. can properly be, & often are, charged with a 
devastavit arising on the accounts themselves 
(Cartry, 1..J.).—Re STEVENS, COOKE v. STEVENS, 
[1898] 1 Ch. 162; 67 L. J. Ch. 118; 77 L. T. 508; 
46 W. R. 177; 14 T. L. R. 111; 42 Sol Jo. 
113, C. A.; affg., [1897] 1 Ch. 422. 


Annotation s—Mentd. Kelsoy ». Kelsey (1922), 91 L. J. Ch. 


6865. Investment of deceased’s estate—Exercise 
of reasonable discretion—Subsequent failure of 
a eee of a ship dies, leaving money 
on board, the mate becomes captain & improves 
the money, he shall, on allowance made him for 
his care in the management of such money account 
for the profits & not the interest only. 


Where an exor. puts out money, though without 
the indemnity of a decree, upon a real security, 
which there was no reason then to suspect, but 
afterwards such security proves bad, he is not 
accountable for the loss, any more than he would 
have been entitled to the profits had it continued 
good.— Brown v. Lrrron (1711), 10 Mod. Rep. 
20; 1 P. Wms. 140; 2 Eq. Cas. Abr. 5, 722; 24 
EB. BR. 329. 

Annotation :—Refd. Crawshay v. Collins (1826), 2 Russ. 325. 


6866. — Private security.|—One of two 
exors. having alone proved the will, had received 
a debt due to testator, which by his will was 
appropriated to the payment of specific legacies 
to his grandchildren, with interest thereon, & 
afterwards permitted the moncy to be Jent out 
to a third person, by whom it was paid to A. A. 
on being applied to by the exor., acknowledged 
that he had received the money, & that it belonged 
to testator’s grandchildren, but refused to ay 
it over to the exor.:—Held: both exors. might 
join in an action brought to recover the money 
against A.; also it does not amount to a devastavit 
if an exor. lends out on private security money 
belonging to testator, but not wanted for the 
immediate use of the will provided he exercises a 








endear curity to realiso, & had not made 


WEBSTER v. SPENCER (1820), 3 B. & Ald. 360; 
106 EB. R. 694. ae 

J im, ° . Ault (1824), g. 
Armpiatinss Qik Peaatice GoltytaR 6 I 
Heath v. Chilton (1844), 12 M. & W. 632. 

6867. .]—If an exor. lay out the assets on 
private securities, all the benefit made thereby 
shall accrue to the estate, yet the cxors. shall 
answer all the deficiency & the particular 
circumstances of good conduct in the exor. cannot 

revail against the general rule.—ADYE v. 

UILLETEAU (1783), 1 Cox, Eq. Cas. 24; 3 

Swan. 84,n.; 29 E. R. 1045. 


6868. ——— Along with executor’s own money-—— 
Subsequent failure of security—Personal liability 
for loss.|—(1) The administrator of an intestate’s 
estate paid to seven out of eight of the next of 
kin £1,250 on account of each share, & made only 
small payments on account of the remaining share. 
In distributing the residue of the estate, after a 
lapse of thirty years, the persons claiming the 
last-mentioned share insisted that for the purposes 
of distribution a sum of £1,250 ought to be treated 
as having been set apart on account of their share, 
& interest at 4 per cent. to be allowed thereon, & 
that the small payments ought to be treated as 
having been made on account of the interest on 
that £1,250 :—Held: this would be conferring a 
benefit in the nature of compound interest on the 
claimants of the unpaid share, & the only mode of 
equalisation which the rules of the ct. allowed was 
to charge each recipient with the amount paid to 
him, together with simple interest at 4 per cent. 
from the date of payment. 


(2) An administrator having advanced a sum 
consisting partly of the intestate’s & partly of his 
own moneys on a security which it was appre- 
hended would prove deficient :—Held: the de- 
ficiency, if any, must be borne by his own share 
of the moneys advanced in exoneration of the 
intestate’s estate.—-LAMBE v. ORTON (1863), 2 
New Rep. 435; 33 L. J. Ch. 81; 11 W. R. 1043. 


6869. Assigning term—To attend inheritance.]—. 
One possessed of a term for 1,000 years, articles 
to purchase the inheritance, & by will gives £3,000 
to his daughter, & makes his son cxor., & dies ; 
the son assigns the term in trust to attend the 
inheritance, of which he takes a conveyance in 
his own name. Afterwards the son acknowledges 
a judgment to A., & mortgages the same lands to 
B., & dies insolvent; A. shall first be paid his 
judgment, then B. shall be paid his mtge., & then 
the daughter, being administratrix to her brother, 
is entitled to her legacy of £3,000 in preference to 
the simple contract. creditors. 


A term assigned by an exor. in trust to attend 
the inheritance, shall in equity follow all the 
estates created out of it, & all incumbrances sub- 
sisting upon it. But the term being by this 
means become not assets at law, the exor. who 
assigned the same is liable to the creditors for a 
devastavit. 


As the estate is to be sold for the satisfaction of 
creditors, though the sister who is administratrix 





aes ' NICHOLLS, poate o. “AViLEnee . "howe estate for several re a Failure wif igre under 
1611 CAN, Oe  eN by fire, & the money lost : Ue cinten timectay seadaut an tauren 


l. Destruction by fire— Breach of 


-—- @XOr, W 
trust with respect ete 


ty ofa breach go, under a life policy of deceased & in 
uccesafully 


© money.— consequence the oo. # resisted 


Part VI.—Lr1asBintity OF REPRESENTATIVE. 


of her brother S. claims a debt but by simple 
contract, on account of the devastavit, yet having 
a right as administrator, to retain against all 
creditors in equal degree, she shall consequently 
retain her debt prior to all the simple contract 
creditors of her brothers (TALBorT, C.).—CHARLTON 
v. Low (1784), 3 P. Wms. 328; 2 Eq. Cas. Abr. 
259, 468, 470; 24 E. R. 1087, L. C. 


6870. Swearing property above value—Incurring 
greater stamp duty.|—It is a question for the jury, 
whether the exor. has committed a devastavit, by 
swearing the property above its value, & so in- 
curring a greater stamp duty than he would other- 
wise have to pay, seeing that the exor. is bound to 
act promptly, &, therefore is not to be held to too 
close a search for testator’s property.— JACKSON 
v. BOWLEY (1841), Car. & M. 97. 


6871. On taking accounts.}|—_Re STEVENS, COOKE 
v. STEVENS, No. 6864, ante. 


6872. Executor taking security for debt—Re- 
newal of security given to testator—Security taken 
in name of stranger.}|—EVELING v. LEVESON (1598), 
Gouldsb. 115; 75 I. R. 1032. 





6873. ——.]—-NORDEN v. LEVEN, No. 6903, 
post. 
6874. ——— Prior security not delivered up.|— 


ANON. (1687), Freem. Ch. 100; 22 EB. R. 1084. 


(6) Improper Payments. 


6875. Debt upon usurious contract.|—An cxor. 
pays a debt upon a usurious contract. That is a 
devastavit.—ANON. (1608), Noy, 129; 74 E. R. 
1093. 


6876. Payment of legacies—Before providing for 
debts—Liability arising from breach of covenant.|— 
Eres v. LAMBERT (1648), Sty. 73; Aleyn, 38; 
2 Vern. 101, n.; 82 HK. R. 540. 

Annotations :—Refd. Davis v. Rayner (1671), 2 Keb. 758 ; 

Simmons v. Bolland (1817), 3 Mer. 547. 

6877. Breach of condition of bond.}— 
HAWKINS v. Day, No. 6891, post. 


6878. Assets ultimately deficient — 
SuMficient when legacies paid.]—If an exor., acting 
bond fide, & under a conviction that the assets 
are amply sufficient for the payment of testator’s 
debts, permits specific legatees to retain or posscss 
themselves of the articles bequeathed to them, 
he will be answerable for the value of those articles, 
with interest at 4 per cent., if there should ulti- 
mately be a deficiency of assets, although the 
deficiency should be occasioned by subsequent 
events, which he had no reason to anticipate; & 
the ct. will direct an account to be taken of the 
value of the property so possessed by the legatees, 
& interest to be computed, unless it is certain that 
the assets will ultimately be sufficient to pay all 
the creditors.—Spropp v. SmtrH (1827), 3 Russ. 
511; 38 BE. R. 667, L. C. 

Annanton ‘—Refd. Johnston ». Newton (1853), 1 Eq. Rep. 














payment of the amount insured :— 
eld: as the loss was due to a failure 
to comply with hia duty & not to any passed to th 
difficulty in construing the policy, the 
©xor. was liable.—-MASTER OF SUPREME the next of kin. 
CouRT v, REUTER, {1910} T. L. 294.— 
8. AF. 
(D). 
PART VI. SECT. 4, SUB-SECT. 5.— 
A. (6). of kin; 
n. Distribution of asseta—With- thus 


provision for liability of estate. 
Shares of the capital stock of a 
© adminis 
estate, & were by them transferred to 
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“double Liability ” 
eo. V., o. 
Other assets, exceeding in 
the amount of the liability upon the 
shares, were handed over to the next 
& the whole 

distributed :—Held : 


subject to the 
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6879. ——- ———- ——- —-—.]—_The  exors. of a 
shareholder in a joint stock co., which was a going 
concern at the time of testator’s death, paid a 
legacy under his will without providing for any 
contingent liability in respect of shares which they 
retained unsold. The co. was subsequently 
wound up & the exors. were placed in the list of 
contributories :—-Held: they were liable to pay 
the amount of the legacy in satisfaction of calls.— 
TAYLOR v. TAYLOR (1870), L. R. 10 Eq. 477; 39 
L. J. Ch. 676; 23 L. T. 134; 18 W. Rf. 1102. 


Annotations :-—Folld. Re Bewley’s Estates, Jefferys v. 
Jefferys (1871), 24 L. T. 177. . Jervis v. Wolferstan 
(1874), L. R. 18 Eq. 18. 


6880. —— Debts unknown to executor— 
Bond debt.|—-Where an exor. or administrator has 
satisfied debts & legacies affecting testator’s or 
intestate’s estate & paid over the remainder to the 
residuary legatee & has had no notice of any other 
subsisting demand, provided he had not done it 
too precipitately, that it was a good answer to an 
action for payment of bond debt (LorD KENnyown). 
—CHELSEA WATERWORKS Co. v. COWPER (1795), 
1 Esp. 275, N. P 





| Annotations :—Consd. Davis v. Blackwell (1832), 9 Bing. 5. 


btd. Norman v. Baldry (1834), 6 Sim. 621 


6881. ——— ———- ———- ——.]—An erxor. will be 
allowed payments made by him to simple contract 
creditors of his testator, a bond being in existence 
but not payable; but he will not be allowed pay- 
ments to legatees, notwithstanding he had no 
notice of the bond.—NORMAN v. BALDRyY (1834), 
6 Sim, 621; 52 E. R. 726. 

Annotation :—Refd. Atkinson v. Grey (1853), 1 Sm. & G. 


6882. -.|—An exor., after pay- 
ment of all the debts of which he had notice, in- 
vested certain parts of the residue of testator’s 
personal estate remaining in his hands, in the 
funds in his own name, received the dividends, & 
paid them over to the legatees in satisfaction of 
their legacies given by the will:—Held: under 
these circumstances, the exor. could not sustain 
a plea of plene administravit to an action brought 
against him, fifteen years after testator’s death, 
for a specialty debt of testator, of which he had 
had no notice.—SMITH v. Day (1837), 2 M. & W. 
684: Murp. & H.185; 61.41. Ex. 219. 
Annotations :—Mentd. Ho v. Hand (1861), 14 Moo. 

P.C.C. 310; Lewis v. Baker, [1905] 1 Ch. 46; Liangattock 

v. Watney, Combe, & Reid (1909), 79 L. J. K. B. 233. 

6883. Admission of assets suffi- 
cient to have covered debt.]|—KNATCHBULL v. 
FEARNHEAD, No. 6554, ante. 


6884, ——. ——— Claim concealed by creditor 
being also legatee.|—-Where a party entitled to a 
legacy under a will has a claim against testator, 
which he conceals from the exor. until after he has 
received the legacy, he cannot afterwards, in an 
action against the exor., object that the amount of 
the legacy was not paid in a due course of adminis- 
tration.—-Stroup v. Stroup (1844), 7 Man. & G. 
ne tea N. R. 166; 3 L. T. O. S. 126; 185 
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administrators parted with the assets 

without. providing for this Hability, 

eney were guilty of a devastavit, & so 

rendered themselves liable personally.— 

LARKSON v. MCLEAN (1918), 42 
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Sect. 4.—For own acts: Sub-sect. 5, A. (b) & (c).] 


6885. -}—(1) Payments to 
legatees is no answer to the claims of creditors, 
though no debt had arisen at the time of such 
payment. Thus, where the testator held shares in 
a banking co., & nine years after his death the 
bank was wound up & a call made, it was held, 
that payments to legatees in the meantime could 
not be allowed to the exors. as against the official 
manager in respect of the call. 

(2) Payments to legatees, made under a decree 
in a legatees’ suit, cannot be allowed as against 
creditors, if made without having the accounts 
taken, & therefore as upon an admission of assets. 
—NEWCASTLE, ETC. BANKING Co. (OFFICIAL 
MANAGERS) v. HiyMERS (1856), 22 Beav. 367; 52 
E. R. 1149. 

6886. -.|—The rule that an 
exor. who pays a legacy is personally liable to 
pay the amount of the legacy to any creditor of 
testator whose claim is unsatisfled, whether he 
had notice or not of the claim, applies to a case 
in which the creditor has given testator what 
purports to be a release of his claim, & the exor. 
bond fide believes the release to be valid, & the 
creditor does not question its validity till some 
years after the exor. has paid the legacy, fails 
in the first instance, but succeeds in setting aside 
the release on appeal.—f?e RBEWLEY’s ESTATE, 
JEFFERYS v. JEFFERYS (1871), 24 I. T. 177; 19 
W. R. 464. 

—— Effect of statutory advertisement.] 
See Part IV., Sect. 1, sub-sect. 4, post. 


6887. ———_ —-—- Release of debt by creditor— 
Release afterwards proved invalid.]|—Re BEWLEy’s 
ESTATE, JEFFERYS v. JEFFERYS, No. 6886, ante. 


.|—See, generally, Part IV., Sect. 5, sub- 
sect. 4, ante; Administration of Estates Act, 
1925 (c. 23), s. 27. 

6888. Payment of capital—To tenant for life.)— 
oo wae v. COPE (1698), Colles, 39; 1 E. R. 169, 


6889. Before expiry of time limit.J—A. 
bequeathed to C., a married woman, £1,000 stock, 
to be transferred to her in her own name, for her 
separate use, & the principal to remain in trust 
of A.’s trustees, till C.’s youngest child should 
attain twenty-one, when the principal was to be 
her own. A.’s exors. transferred £1,000 stock 
into the name of C., & she & her husband sold 
their stock before their youngest child attained 
twenty-one. C., after her husband’s death, filed 
a bill to have this sum invested by A.’s exors. 
The exors. were decreed to pay the money into 
ct.; but C. was held to have made a valid dis- 
position of the dividends which should accrue 
due before her youngest child attained twenty- 
































| 


one, & consequently not to be entitled to any of , 


such dividends.—CrosBY v. CHURCH (1841), 3 
ate me 10 I. J. Ch. 212; 5 Jur. 50; 49 
. KR. 191. 


Annotations :—Mentd. Sawyer v. Sa 
595; Shute rv. Hogge (1888), 58 L. 


6890. In discharge of annuity.]—Testator 
which the real estate afterwards Broyed 


er (1885), 28 Ch. D. 
. 46. 





eee ee 


out inheritances without 
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bequeathed an annuity of £250 to his widow, & 
directed that a competent part of the money which 
he should die possessed of, & which should be 
invested in his name, should, with the widow’s 
consent, be placed out, in the names of his exors., 
on other security or in the funds, to the intent 
that the widow might, during her life, receive the 
annuity, as it became due, out of the interest, 
dividends, proceeds, & produce thereof; & after 
giving certain legacies, testator bequeathed the 
invested moneys, & all his residuary personalty, 
to certain other persons. The exors. paid the 
pecuniary legacies in full, & in course of time 
exhausted all the remaining assets, about £4,300, 
in keeping down the annuity :—Held: this was 
no devastavit, because the capital fund was applic- 
able, under the terms of the gift, in payment of 
the annuity.— MINER v. BALDWIN (1853), 1 Sm. 
& G. 522; 17 Jur. 823; 65 KE. R. 229. 


6891. Payment of debts—Simple contract debt— 
Before breach of condition of bond.|—Payment 
by exor. of simple contract debt, before breach of 
condition of bond, is good, & no devastavit in case 
of deficiency of assets, but payment of legacies is 
not.—Hawkins v. Day (1753), Amb. 160, 803; 
1 Dick. 155; 3 Mer. 555, n.3; 27 E. RR. 107, 
L. C. 

Annotations :—Consd. Simmons v. Bolland (1817), 3 Mer. 

547. Apld. Newcastle, etc. Banking Co. v. Hymers 

1856), 22 Beav. 367. Refd. Fletcher v. Stevenson (1844), 

Hare, 360; King v. Malicott (1852), 16 Jur. 236. 

6892. —— Before bond debt—Not being 
then payable.|—NorMan v. BaLpry, No. 6881, 
ante. 

6893. Decreed to be statute-barred.J|—An 
exor. is not at liberty to pay a debt out of his 
testator’s estate after a claim to enforce the debt 
has been dismissed on the ground that. it is statute- 
barred. 

There being a difference of opinion between two 
exors. as to the propricty of paying a statute- 
barred debt, the creditor took out a summons for 
administration, which was dismissed on the ground 
of the statute. The solr. who acted for the creditor 
then induced one of the cxors., without the know- 
ledge of the other, to draw a cheque in his favour 
for the amount of the debt on a fund standing to 
the joint account of the exors., & forming part 
of their testator’s estate, & induced the bank to 
cash the cheque, & paid the proceeds into his own 
bank in trust for the creditor :—Held: the solr. & 
the creditor were liable, as well as the exor. who 
signed the cheque, to restore the money to testa- 
tor’s estate.—Re MIDGLEY, MIDGLEY v. MIDGLEY, 
[1893] 3 Ch. 282; 62 I. J. Ch. 905; 69 L. T. 
241; 41 W. RR. 659; 9 T. 1. RR. 565; 37 Sol. Jo. 
616; 2 R. 561, C. A. 


Annotations :-—Consd. Budgett v. Budgett, [1895] 1 Ch. 202. 
Refd. Trevor v. Hutchins, (1896]1 Ch. 844; Re Macdonald, 
Dick v. Fraser (1897), 76 L. T. 713. 


——.]—See, generally, Part IV., Sect. 2, 
sub-sect. 4, ante. 

6894. Non-interest bearing debt—In pre- 
ference to interest bearing debt.)|—Re Stivens, 
COOKE v. STEVENS, No. 6864, ante. 

.|—See, generally, Part LV., Sect. 2, anle. 
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6895. Payment of annuity—Previously paid by 
testator—No investigation of annuitant’s are 
An exor. taking a transfer of stock during his 
testator’s life with the knowledge that it was a 
trust fund, in his capacity of cxor., held liable to 
the cestuis que trust. 


So, if an exor. continues to pay an annuity 
which his testator paid during his life, for seven 
years after the death of testator, he cannot then 
refuse to continue the payments for want of 
assets, but will be held personally liable to the 
annuitant’s claim, on account of his laches in not 
ascertaining what the rights of the annuitant were. 
——BENTHAM v. NOBLE (1833), 2 L. J. Ch. 93. 


6896. Payment of remuneration——For work 
done for testator—No agreement for payment 
between testator & payee—Medical attendance. |—. 
SHALLCROSS v. WRIGHT, No. 6545, ante. 


6897. Payment to certain residuary legatees— 
Subsequent insufficiency of assets—Reduction of 
share of remaining legatees — First payment 
allowed.|—L., trustee of a will, prior to the in- 
stitution of a suit for administration of testator’s 
estate made certain payments to persons bene- 
ficially interested in the residue. The chicf 
clerk in his certificate disallowed these payments 
on the ground that at the time they were made 
there was a debt due from testator. At the time 
the payments were made testator’s estate was 
sufficient for them & for payment of an equal 
sum to the other residuary legatces as well as of 
the debt but it was not now sufficient for these 
purposes & also for payment of the costs of the 
suit :—Held: he was entitled to be allowed these 
payments although the time for reviewing the 
chief clerk’s certificate had expired.—LLoyp v. 
Lioyp (1875), 23 W. BR. 787. 


Distribution of assets—Duty of representative.]—- 
IV., ante. 


(c) Failures and Omissions. 


6898. Interest on debt—Failure to keep down.]— 
It ls a devastavit for an administrator to allow 
interest on a debt to grow into arrear & then 
suffer a judgment for it.—SAMAN v. DEE (1672), 
recta 40; 3 Keb. 15; 1 Vent. 198; 83 EK. R. 
Annotations :—Refd. Davies v. Monkhouse (1729), Fitz-G. 

76, Bank of England v. Morrice (1736), Lee temp. Hard. 

219; Dickenson v. Harrison (1817), 4 Price, 282; Ke 

Stovens, Cooke v. Stevens, [1898] 1 Ch. 162. Mentd. 

Herries v. Jamieson (1794), 5 Term Rep. 553. 


6899. |—A. is indebted to B. upon 
bond, & makes C. his exor., & dies, leaving assets 
sufficient to keep down the interest duo upon the 
bond. If the exor. does act, & possess himself 
of the asscts, & keep them in his hands, & let the 
interest go on, this prejudice turns upon himself.— 
ANON. (1709), 2 Eq. Cas. Abr. 450; 22 E. R. 388. 


6900. |—An exor. who allows his 
testator’s estate to become insolvent by keeping 
an account at a bankers at compound interest 
Will not be allowed the accumulated interest in 
Passing his accounts.—BATE v. ROBINS (1863), 32 
Beav. 73; 55 E.R. 28. 


6901. Interest bearing debt —Failure to pay — 
Fund available for payment.|—-Where there is an 
", & a debt is to be paid by him, which does 
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carry interest as a bond, there [the Lord Chancellor] 
directed an inquiry whether the exor. had a suffi- 
cient personal estate in his hands to discharge it ; 
& if it is found, before a master, that he has, then 
to turn the interest upon the exor. himself, for 
he might have paid it, & saved the interest; & 
it may be, he made interest of the money in his 


OF REPRESENTATIVE. 








hands in the meantime.—ANON. (1708), 2 Eq. 
Cas. Abr. 455; 22 HE. R. 388. 


No. 6054, ante. 


6903. Getting in deceased’s property—Property 
left with stranger—Agreement to accept money in 
lieu.]|—A stranger, who has goods of an intestate 
in his possession, enters into articles of agreement 
with the administrator to pay a certain sum of 
money & retain the goods; qu.: whether the 
administrator be chargeable as for a devastavit. 


An exor. having an action of trover in right of 
testator compounds it by articles for payment 
of so much at a future day, this is a comversion 
& assets in hands before payment.—NORDEN v. 
LEVEN (1677), Freem. K. B. 442; T. Jo. 88; 3 
Keb. 778; 2 Lev. 189; 89 E. R. 331. 


Annotations :-—Refd. Jenkins v. Plombe (1704), 6 Mod. Rep. 
91; Farr v. Newman (1792), 4 Term Rep. 621. 


6994. Instituting proceedings—Within statutory 
time—Defence of Statute of Limitations.|—Sup- 
pose intestate, after the action brought, had 
died within the six years, so as the administrator 
had convenient time to bring the action within 

six years, & that he does not do, but brings 
it after the six years, it will not help him. So it 
seems in that case, not bringing the action within 
the six years would be a devustavit.—lAYWARD 

v. Kinsey (1701), 12 Mod. Rep. 568; 88 E. lt. 

15263; sub nom, KINSEY v. HAYWARD, 1 Lut. 256 ; 

1 Ld. Raym. 432. 

Annotations :—Refd. Wilcox v. Huggins (1730 
kK. B. 335; Hickman v. Walker (1737), 
Carver v. James (1740), 7 Mod. Rep. 348 ; Ad 
Inhabitant (1834), 2 Ad. & El. 389 ; 
ton (1858), 27 L. J. Q 


’ * * B. 439. ° 
bington (1703), 2 Ld. Raym. 880; RK. v. Leighton (1708), 
(1729), 2 Stra. 827 ; 


Fortes. rey: 173; Emery v. Bartlett 
Davies v. Lowndes (1843), 6 Man. & G. 471; Swindell 
v. Bulkelcy (1886), 18 Q. B. D. 250. 


6905. Keeping down costs. -Failure to apply for 
stay—Of concurrent actions.|—'The waste of the 
estate that must ensue from numerous actions & 
suits being brought & prosecuted, can only be 
prevented by the exors. putting in their answer 
immediately in the suit which it is most expedient 
should go on, & so facilitating & expediting a 
decree to the utmost of their power. After a 
decree made all persons having an interest may 
apply to stay creditors or legatees from proceeding 
any further in their different suits or actions, but 
the exors. are the persons by whom such an appli- 
cation should be made. It is part of their trust 
to protect the estate. They are bound to do 
everything & with speed for avoiding useless 
expense. They will be held responsible for any 
neglect under this head. This is what the ct. 
considers to be the duty of exors. for preventing 
the wasteof the estate, where creditors & legatecs 
are taking separate proceedings to enforce the 
payment of their different claims.—BAILEY v. 
liu (1817), 2 Coop, temp. Cott. 3113 47 E.R. 
W172. 


) 1 Barn. 
Willes, 27; 
ris 


—Tass arising from deferred sale— 
Under discretwnary powers.)—bxors. 
with a discretionary power to scli their 
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6906. Insurance of property—Either by repre- 
sentatives—Or continuance of testator’s insur- 
ance.|—Upon a reference to a master to inquire 
what sums the exors. might have received but 
for their wilful default, the master has no authority 
to charge exors. neglecting to insure with the 
amount of the policy for which the testator to 
the time of his death was accustomed to insure 
premises, which in the hands of the exors. are 
destroyed by fire. Semble: exors. arc not bound 
either to insure or to continue the insurances of 
their testator.—BAILEy v. GouLD (1840), 4 Y. & 
C. Ix. 221; 9 L. J. Ex. Eq. 43. 

Annotation :—Refd. Re McKacharn, Gamblos v. McKacharn 

(1911), 103 L. T. 900. 


6907. Conversion of testator’s property—Failure 
of security.|—There is no rule in equity any more 
than at law, that the mere non-suing by a specialty 
creditor for any period within the statutory limit 
of twenty years is such negligence as deprived 
him of the right of requiring payment of the 
specialty debt. S. covenanted with B. for imme- 
diate payment of a sum of money in exoneration 
of ., & in substitution for a similar sum which 
B. was liable to pay within six months of his death. 
S. died without having paid, or been called on to 
pay, that sum, leaving property amply sufficient 
to meet it, but her exor., instead of providing out 
of her estate funds to meet the liability on her 
covenant, left her estate, consisting entirely of 
shares in a bank, which afterwards failed, uncon- 
verted. The investment in bank shares was 
authorised by the will of S.:—Held: the exors. 
of B. were entitled, after a lapse of eighteen & a 
half years, to enforce that covenant against the 
estate of S. & the exor. of S., having committed a 
devastavit in not converting the shares to provide 
for payment of the debt, was liable to make good 
the amount for which his testatrix was so liable 
under her covenant.—Re BAKER, COLLINS 0». 
re a ees aoe v. W18H (1881), 20 
Mm. D. 230; .J. Ch. 315; 45 L. T. 658; 
W. R. 858, C. A. ae i co 
Annotations :—Avld. Re Gale, Blake ». ‘ 

Oh. D. 820. Fold. Fe Birch, Roos, Birch (1884), 27 ch. 
He a Consd. He Hyatt, Bowles v. Hyatt (1888), 38 
. D. 609. 

6908. Failure to take out probate.| — Re 

STEVENS, Cooke v. STEVENS, No. 6864, ante. 


6909. -——.]—Re Morris, GRIFFITHS, Morris 
v. Morris (1908), 124 L. T. Jo. 315. 


(d) Loss arising through Employment of 
Agents. 


Sce Trustee Act, 1893 (c. 53), 5. 17, repeale 
Trustee Act, 1925 (c. 19), s. 33, Eee 


6910. General rule.|—c 
6056, post ]—CLovucH v. Bonn, No. 


6911. -]—I accept it as settled law that 
although a trustee cannot delegate to others the 
confidence reposed in himself nevertheless he may 
in the administration of the trust fund avail him- 
self of the agency of third parties such as bankers, 
brokers & others if he does so from a moral neces- 
sity or in the regular course of business. If a loss 
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69101. Generalrule.J—A testamontary 
i be an agent in the 
er 


management & to take 
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, to the trust fund should be occasioned agpaee hi 
the trustee will be exonerated unless some negli- 
gence or default of his has led to that result 
(LORD FitzGERALD).—SPEIGHT v. GAUNT (1883), 
9 App. Cas. 1; 53 L. J. Ch. 419; 50 L. T. 330; 
48 J. P. 84; 82 W. BR. 435, H. L.; revsg. 8. O. sub 
nom. Re Speiaut, SpeiautT v. GauNT, 22 Ch. D. 


7127, C. A. vere 
Annotations :—Consd. Bullock v. Bullock (1886), 5 J. 

Ch. 221; Re Brogden, Billing v. Brogden (1888), 38 Ch. D. 

546. Apld. Jobson v. Palmer, {1893] 1 Ch. 71; Shepherd 
v. Harris, (1905) 2 Ch. 310. efd. Jte Bellamy & Metro- 
poten Board of works See ' Moraceae ty fi —s 
roy aoatiey e Foulney | 208: Re Dowar, Dewar v. 


> 28 Ch. D. 6 > 
Bevska (tes5) St Le J. Ch. 830; Smith v. Stoncham 
R 


Brooke (188 

(1886), 77; Learoyd v. Whiteley (18% 

App. Cas. 727; Magnus v. Queensland National 

(1887), 36 Ch. D. 253; Re Part: on, Partington v. —___ 

(1887), 57 L. T. 654; Re Weall, Andrews v. Weall (1889), 

42 Ch. D. 674; Re Hurst, Addison v. Topp (1890), 6 

L. T. 665; Colchester Union Grdns. v. Moy (1893), 68 

L. T. 564; Re Gasquoine, Gasquoine v. Gas pone, eee 
t) 


1 Ch. 470; Re Somerset, Somerset v. Po 


Ch. 231; #e Chapman, Cocks v. Chapman, (1896) 2 hh. 
763; Robinson v. Harkin, [1896] Ch. 415 e Evana 
Williams v. Byron (1901), 18 T. L. R. 172; National 
Trustees Co. of Australasia v. Gencral Finance Co. of 
Australasia, [1905] A. C. 373; Ie Greonwood, Greenwood 
v. Firth (1911), 105 L. T. 509; Re Mackay, Griessemann 
v. Curr, [1911) 1 Ch. 300; Re Shoppard, De Brimont v. 
Harvey, [1911] 1 Ch. 50. Mentd. ite De Pothonicr, Dent 
v. De Pothonier, {1900} 2 Ch. 529; Eaton v. Buchanan, 
[1911] A. O. 253; Re Solomon, Nore v. Meyer, [1912] 
1 Ch. 261; Re Allsop, Whittaker v. Bamford, [1914] 
6912. Loss through robbery—-While goods in 
hands of agent.]—-A decree having been made for 
a gencral account & payment of the balance 
against a party who died, & his personal repre- 
sentative having delivered certain goods, part of 
the effects, to her own solr., to be delivered 
over, not answerable in the event of his being 
robbed of them. She would not have been answer- 
able if they had remained in her own possession 
till the accident.—JoNEsS v. LEWIS (1751), 2 Ves. 
Sen. 240; 28 K. R. 155. 
Annolations :—Consd. Job v. Job (1877), 6 Ch. D. 562. 
Refd. Brown v. Sewell (1853), 11 Hare, 49; Bostock v. 
Floyer (1865), 35 L. J. Ch. 23, 


6913. Misappropriation—-By agent—Agent pre- 
viously employed by deceased.|—One of three 
exors. having employed in proving the will the 
solr. who was employed by testatrix in making it, 
also employed the same solr. to negotiate for the 
compromise of a debt due from the estate. The 
exor. & the creditor were both living in London. 
In June, 1872, the solr. wrote to the exor. inform- 
ing him that a compromise had been effected of 
this particular debt for £260, & of another debt 
for £50, & asking for a cheque. The exor. on 
July 4, sent a cheque for £310 to the solr. who paid 
it into his own account. The compromise, in fact, 
had not been effected, & the money was mis- 
appropriated: but the exor. having taken no 
step in the meantime, did not find out the loss 
until Dec. 1872 :—Held: the £310 ought to be 
allowed to the exor.—Re Binp, ORIENTAL ComM- 
MERCIAL BANK v. SAVIN (1873), L. R. 16 Eq. 208 ; 
28 L. T. 658; 21 W. BR. 725. 


Annotation :—Rofd. Re Mackay, Griessemann ». Carr, [1911] 
1 Ch. 300. 


6914. ——_— ——— Agent properly employed—No 
negligence.|—-A trustee, although remunerated for 
his services, is not liable for loss occasioned to 


all due precautions, & shecannot escape 
liability for the mea pproprlatlon of 
funds by such nt. ow v. GEMLEY 
(1890), 18 8. C. R. 685.—CAN, 

6910 ii. ——_.}-KILBEE 1. 
(1828), 2 Mol. 1 6.—IR. 


4, SUB-SECT. 5.— 
(d). 


trust, {s bound SNEYD 


Part VI.—LiBiuiry 


the trust estate by the felonious acts of his ser- 
vants, provided such servant is properly entrusted 
with the custody of the trust property, & is selected 
& employed without negligence.—JoBson vv. 
PaLMER, [1893] 1 Ch. 71; 62 L. J. Ch. 180; 67 
L, 707; 41 W. R. 264; OT. L. R. 106; 3 BR. 
173. 

Annotation :—Refd. Shepherd v. Harris, [1905] 2 Ch. 310. 


6915. Judicial Trustees Act, 1896 
(c. 35).J—Testator inserted a clause in his will 
authorising his exors. to employ agents, & in- 
demnifying them against such agents’ acts & 
omissions. The surviving exor. sent a cheque to 
the solr. to the cstate, on the representation that 
the amount was wanted for the payment of 
estate duty, but made out the cheque in favour of 
the solr. himself. The solr. misappropriated the 
money :—-Held: the exor. was entitled to be 
relieved from liability by sect. 3 of above Act, 
for he had acted honestly, with the belief that he 
could trust the solr., &, in view of the clause 
specially authorising him to employ agents, his 
conduct could not be called unreasonable.—Re 
MACKAY, GRIESSEMANN v. CARR, [1911] 1 Ch. 
300; 80 L. J. Ch. 237; 103 L. T. 755. 


Annotation :-—Retd. Re Allsop, Whittak : t 
[1914] 1 Ch. 1. . er v. Bamford, 


6916. - By co-executor—Acting as broker.| 
—The rule laid down in Speight v. Gaunt, No. 6911, 
ante, that in investing trust funds a trustee may 
employ a broker, & pay the purchase-money to 
the broker, if he follows the usual & regular course 
of business adopted by ordinary prudent men, 
applies to a case where a co-trustec is employed 
lara = broker under a clause in the will creating 

le trust. 


It is not the usual course of business for pur- 
chasers of Colonial or other inscribed stocks to 
attend personally at the bank & accept the transfer, 
though that course is recommended by a note 
on the common form of stock receipt issued to 
purchasers by the bank. A trustee will not, 
therefore, be held liable for the fraud of his co- 
trustee, acting as broker, because he did not so 
attend & accept such a transfer, though he would 
have discovered the fraud if he had done so. 


The mere fact that atrustec improperly accepted 
& share of commission from his co-trustee acting 
as broker, which he repaid to the trust fund 
before trial does not make him a partner with his 
co-trustee, or liable to make good the loss occa- 
sloned by the fraud of the co-trustee committed 
in the transaction for which the commission was 
paid..—_SHEPHERD v. Harris, [1905] 2 Ch. 310; 
74 L. J. Ch. 574; 93 L. T. 45; 53 W. R. 570; 
21 T. L. R. 597. 


% -j|—See, further, Sub-sect. 5, B. (0) 
ll., & Sect. 6, post. 


6917. Insolvency of agent properly employed— 
Agent previously employed by deceased.]|—Exors. 
depositing moneys belonging to the estate, with the 
same persons as testator entrusted with his moneys 
in his lifetime, although they are not bankers, are 
not liable for a loss sustained by their bkpcy.— 
DORCHESTER (LORD) v. EFFINGHAM (EARL) (1829), 
Taml. 279; 48 EB. R. 111. 


6918. Auctioneer.]—-An auctioneer, in 
good credit & extensive business, was employed 
by exors. to sell testator’s leasehold estates. 
Owing to objections raised by purchasers’ solrs. 

e purchases were not completed until six months 
afterwards. On the day on which the purchases 
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were completed, the auctioneer failed to a: 

or to account for the deposit moneys in his weer 
but shortly afterwards admitted to the exors. his 
inability to pay the amount due from him in respect 
of such deposits, & promised to pay the same 
shortly, out of moneys coming to him in respect 
of a sale of large property, which he was about 
to effect. The exors. by the advice of their solrs. 
did not issue legal process against the auctionecr 
until two months after the time appointed for the 
completion of the purchases, when it was found 
that deft., being in insolvent circumstances, had 
absconded :—Held: the exors. were not liable 
to make good the loss sustained by the auctioncer’s 
insolvency.— EDMONDS v. PEAKE (1843), 7 Beav. 
239; 13 L.J.Ch. 18; 49 E. R. 1056. 


Annotation :—Refd. Williams v. Higgins (1868), 17 L. T. 


6919. -——— Only in respect of sums properly 
remitted—Premature remittance of legacy duty.|— 
Testator died in Aug. 1861, & his exors. remitted 
to their solr. £80 to obtain probate & £25 to pay 
legacy duty. The solr. became bkpt. in Nov. 
1861, & the money was lost. The ct. allowed the 
exors. the £80, but not the £25, the latter advance 
being premature, the legacies not having yet, 
1863, been paid.—CasTLE v. WARLAND (1863), 32 
Beav. 660 ; 2 New Rep. 433; 55 HK. R. 259. 


Annotation :—Refd. Re Mackay, Griessemann v. Carr, 
[1911) 1 Ch. 300. 








6920. Bank.]—-BrLcHIER v. Parsons, No. 
7066, post. 
6921. ——— Not in respect of excessive 





balance—Lodged with bank.]—Exors. of testator, 
who died in 1862, had, in Mar. 1865, a balance of 
nearly £3,000 at their bankers, who had been the 
bankers of testator for twenty years. ‘The estate 
realised more than £30,000, & considerable sums 
were from time to time required to be paid into 
& out of the account, & the balance was larger 
than it would otherwise have been in expectation 
of a mtge. having to be paid off. A loss having 
resulted from the failure of the bank :—Held: 
the exors. were not. justified in keeping a balance 
of more than £1,000, & the loss upon the excess 
above that sum must be borne by them.—AST- 
BURY v. BEASLEY (1869), 17 W. KR. 638. 


6922. .|—A common order having been 
made for the administration of testator’s estate, 
the district registrar by his certificate found the 
outstanding personal estate to consist in part of 
book debts amounting nominally to £291, as to 
£113 part of which he certified that it represented 
a portion of book debts which the exors. had 
employed H. to collect, & for which H. had not 
accounted, & had claimed to deduct £55 for re- 
muneration, but that £25 was enough. The cer- 
tificate went on to say that H. had gone into 
liquidation, & that no part of the £113 was likely 
to be recovered. No application was made to 
vary this certificate. It appeared that H. had 
collected in all £168, had paid to the exors. in 
Apr., May & June, 1880, sums amounting in all 
to £55, & had gone on collecting without making 
any further payment to the exors. till July, 1881, 
when a receiver was appointed in the action, but 
it did not appear when he became insolvent nor 
at what times the moneys received came to his 
hands. The action having come on for further 
consideration :—Held : where an exor. or trustee 
employed an agent to collect money in circum- 
stances which made such employment proper, & 
the money collected was lost by the agent's 
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Sect. 4.—-For own acts: Sub-sect. 5, A. (d) & B. 
(a), (b) 4. & WJ 


insolvency, the burden of proof was not on the 
exor. to show that the loss was not attributable 
to his own default, but on the persons seeking to 
charge him to prove that it was.—Re BRIER, 
BRIER v, EvIsoNn (1884), 26 Ch. D. 238; 51 L. T. 
133; 33 W. R. 20, C. A. 


Liability on footing of wilful default.]—See Sub- 
sect. 5, B. (a), post. 
See, also, TRusTs & TRUSTEFS. 


B. Liability. 
(a) Principles of Liability—Wilful Default. 
See Judicature Act, 1873 (c. 66), s. 25 (11); 
Supreme Court of Judicature (Consolidation) Act, 


1925 (c. 49), s. 44; Trustee Acts, 1893 (c. 63), 
8. 24; 1925 (c. 19), s. 30. 


6923. Executor equivalent to trustee—Liable for 
breaches of trust.|—Re MARSDEN, BOWDEN v. 
LAYLAND, GIBBS v. LAYLAND, No. 6991, post. 


6924. Executor a gratuitous bailee.|—(1) Where 
the assets of a testator have come into the posses- 
sion of the exor. & are afterwards lost to the estate, 
the rule at law as well as in equity now is, that the 
exor. stands in the position of a gratuitous bailee, 
& therefore cannot be charged without some wilful 
default: Jud. Act, 1873 (c. 66), s. 25 (11). 


(2) Semble: in an administration action under 
the new practice, an order charging an exor. with 
wilful default. may, in a proper case, be made at 
any time during the progress of the action.—JOB 
v. JOB (1877), 6 Ch. D. 562 5; 26 W. R. 206. 


Annotations :—As to (2) Consd. Laming v. Gee (1878), 48 
L. J. Ch. 196. Expld. Mayer v. Muray (1378) 8 Ce. D. 
424. Consd. Barber v. Mackrell (1879), 12 Ch. D. 534; 
Hs Sponges None GREE) 2104, D1, Bel 

> rton v. c . . R. 5 de 

Wrightson, Wrightson v. Cooke, [1908] 1 Ch. 789. 

6925. Wilful default—Necessity for—Rule in 
equity.]}—JonEs v. Lewis, No. 6912, ante. 


6926. —— Rule at common law.]—An 
exor, administering, having once received money, 
assets of his testator, cannot discharge himself 
under the plea of plene administravit to an action 
by a bond creditor of his testator, by showing 
that he paid the moncy over to his co-exor., even 
for the purpose of satisfying the bond creditor 
who had applied for payment to such co-exor., 
if the co-exor. afterwards misapplied the money 
PA aa it to satisfy his own simple contract 

ebt. 





No case at law has yet decided that an executor 
once become fully responsible by actual receipt of 
a part of his testator’s property for the due adminis- 
tration thereof can found his discharge in respect 
thereof, as against a creditor seeking satisfaction 
out of the testator’s asscts either on the score of 


PART VI. SECT. 4, SUB-SECT. 5.— 
B. (a). 


from sncre negligence or imprudence, if 


ADMINISTRATORS. 


inevitable accident as destruction by fire, loss by 
robbery or the like or reasonable confidence dis- 
appointed or loss by any of the various means 
which afford excuse to ordinary agents & bailees 
in case of loss without negligence on their part 
(LORD ELLENBOROUGH, C.J.).—CROSSE VU. SMITII 
(1806), 7 East, 246; 3 Smith, K. B. 203; 103 
E. R. 94. 


Annota 


tions d. Stearn v. Mills (1833), 4 B. & Ad. 
657 ; Job . 


:—Ref 
v. as (1877), 6 Ch. D. 562 
6927. Since Judicature Act, 1873 
(c. 66), Ss. 25 (11).]—-JoB v. Jos, No. 6924, ante. 
6928. ——.] — SPEIGHT v. GAUNT, No. 
6911, ante. 











——.]— te STEVENS, COOKE 1. 


929. Se 
Stevens, No. 6864, ante. 


6930. Loss through employment of agent— 
No default in employment.]—JosBson v. PALMER, 
No. 6914, ante. 


6931. Onus of proof—On person charging 
default.|—The transfer by an exor. of the trade 
of his testator & of the premises in which it was 
carried on, which were of small valuc, to a third 
party, who afterwards continued the trade for his 
own benefit :—Held: under the circumstances, 
not to be necessarily a breach of trust. 

Where upwards of twenty years had elapsed 
after an exor. had settled the accounts of his 
testator’s estate with the residuary legatee, & 
had given up all interference in the trust :—Held : 
the onus was on the residuary legatee to prove 
that the conduct of the exor., which might have 
been a breach of trust, was so in fact, ; & the onus 
was not shifted by an omission that the account 
was settled on a misunderstanding of the rights of 
the partics, by which the residuary legatec was 
prejudiced.—PORTILOCK Uv. GARDNER (1842), 1 
Hare, 594; 11 L. J.Ch. 313; 6 Jur. 795; 66 E.R. 
1168. 

6932. 
Evison, No. 6922, ante. 

6933. No liability until devastavit proved.}— 
BARTLETY v. HARTON, No. 7424, post. 


(b) Who Liable. 
i. In General. 


6934. Devastavit by co-representative—Other 
representative not Hable.|—HARGTHORPE v. MIL- 
FORTH, No. 7008, post. 


6935. .|—If one exor. do waste, the 
other shall not be charged.—DOWNES v. WISE- 
MAN (1631), Toth. 88; 21 E. R. 132. 


6936. Rule at law—& in equity.|— 
(1) If two exors. be, & one of them waste all, or 
any part of the estate, the devastavit shall by law 
charge him only, & not his co-exor.; & in that 
case equitas sequitur legem. 








jJ—Re Brikr, Brier v. 
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Cc. Not pnaying legacy.) 
-—Joestator by his will directa $300 to 





(B60) TL Gn 808. IR. SY be pald to his nleco, & 1 tate 
s * e e Cae e e a 0) n eco, caves an es 
executors.}—Although the ct. will order £150 to G. The exors. despatched # ullty of wilful default in not ede dpe 


exors. to make good moneys lost b 
neglect or default, it will not aio charges 


banker’s draft to G. to an address given 
tv them by G.’s sister, without further 


ae TNE Fab ere v. PITMAN 
8 tid. ll. R, 469.—NFLD 


them terest on those sums.--- ‘2auiry. ‘Ihe money having got ito 
VANSTON ¥. 'THOMPHON (1864), 10 Gr, the hands of the wrong person :—Held: PART VI. BECK. rs hia ace id 
612.— CAN. the exors. were guilty of negligence . 7 

amounting to wi efault & must d. Representatire durante minori- 





a. What amounts —to.}-— 
Wilful default in an exor. does As 
imply deliberate or intentional default. 
He may be charged with a Joss arising -IR 


make good the loss out of their own 
pockets.—LirrLe v. County J)OWN 
’ (GOVERNORS), (1918) 11. lt. 


infant, whether exor, or 
exor, de son tort, is not Hable for a 
devastavit.— YOUNG v. Purvis (1886), 
ll Q. R. 597.—CAN. 


Parr VI.—LIABILIry 


(2) If upon the proofs or circumstances the ct. 
be satisfied that there be dolus malus, or any evil 
practice, fraud or ill intent in him that permitted 
his companion to receive the whole profits, he may 
be charged though he received nothing.—TowNLEY 
v. SHERBORNE (1633), J. Bridg. 35; Toth. 88; 
123 H.R. 1181. 


Annotations :—Mentd. Scurfield v. Howes (1790), 3 Bro. 
Cc. C. 90; Thompson v. Finch (1856), 22 Beay. 316. 


6937. -}—VANBROUGH v. CocK 
(1671), 1 Cas. in Ch. 200; 22 1. Rt. 761. 

















6938. -|—CHAMPNEYS v. BROWNE, 
No. 7012, post. 
6939. —-— Unless collusion alleged.}— 





JAMES v. FREARSON, No. 7015, post. 


6940. Representative durante minoritate—Lia- 
bility when minor attains full age—To detinue 
—Not account.|—The remedy of an infant, on 
coming of age & proving the will, against the 
administrator durante minore clate for goods, is 
not an action of account, but of detinue, or he can 
sue in the ordinary’s ct.—ANON. (1544), Benl. 
25; 73 E.R. 949. 


6941. -] — CHANDLER v. 
(1620), Hob. 265; SO K. R. 411. 
Annotations :-—Refd. Lawson ». Crofts (1661), 1 Keb. 157: 

Klstob v. 'Thorowgood (1697), 1 Ld. Kaym. 283. Mentd. 

lt. v. Middlesex (1804), 4 East, 604. 

Liability for acts of co-representative.| — See 
Sect. 4, post. 








THOMPSON 


ii. Representative of Representative, 


See 30 Car. 2, c. 7; 4 Will. & Mar., c. 24, 5.12: 
Administration of Estates Act, 1925 (c. 23), 5. 29. 


6942. Whether representative able—In equity.} 
—Though an exor. of an exor. should not be 
charged at law for a devastavit by the first exor., 
yet in equity here he should be charged (Fincu, J.). 
—ANON. (1675), Freem. Ch. 313; 22 I. R. 1234. 








6943. \—Tucker’s (SIR BRIAN) Cask, No. 
O731, ante. 
6944. Not for action of debt.}|—Debt lies 


not against the exor. of an exor. upon a derastavit 
by the first exor.—Browne v. CoLuins (1675), 
Freem. K. B. 392; 83 Keb. 530; 2 Lev. 110 : 
1 Vent. 292; 89 E. R. 291. 


6945, -})—HoLcoms v. PET17, No. 6732, ante. 


6946. |—A. being entitled to a legacy of 
45,000, the exor. & residuary legatee misrepresented 
the amount to be £4,000, & for this sum the residuary 
legatee gave his bond to A. The exor., having 
paid all the debts & other legacies, handed over 
all that remained to the residuary legatee, & which 
was more than sufficient to satisfy A.’s demand : 
Held: a bill might be sustained by A. against 
the residuary legatee & the representatives of the 
exor. for recovering the extra £1,000 & interest, 
without making the gh aeranteain y of testator 
i party.—BEASLEY v. Kenyon (1841), 3 Beav. 
514; 49 E.R. 214. 


, 6947, ——.]—In a suit for administration, 
lnstituted by the administrator, who was also the 
lirst tenant for life of the estate under the will, 
orders were made for the sale of Bank stock & 
Kast India stock, & for the realisation of other 
funds & securities, & the investment of the pro- 
ceeds in Consols, but such orders were not pro- 
secuted :—Held: the estate of the administrator 
was liable for the loss or damage occasioned to 
the estate of original testator, by the neglect or 
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omission to carry into effect the directions of the 
orders.—SOWERBY v. CLAYTON (1844), 3 Hare, 
430; 8 Jur. 597; 67 E.R. 449. 


6948. Where no knowledge of devastavit— 
But allegation of constructive notice possible.|— 
BartLetr v. Harton, No. 7424, post. 


6949. ——- Receipt of assets of first testator 
admitted—No receipts of assets of second testator.| 
—A. bill against 1t., who was the exor. of M., 
the extrix. of 'T., to establish a claim against T.’s 
estate, alleged a specific misappropriation by M. 
of T.’s assets, & asked for the accounts of T.’s 
estate. There was no allegation in the bill 
imputing to R. knowledge of M.’s dealings with 
the estate. R., having by his answer admitted 
assets of TIT. received by M. but not assets of M. 
received by himself, submitted that he was not 
bound to set forth the accounts of T.’s estate. 
Answer held sufficient.—LANDER v. WESTON 
(1849), 13 Jur. 877 ; subsequent proceedings (1850), 
14 Jur. 949. 


6950. ——— Devastavit by deceased co-executor— 
Receipt of profits of land under trust for sale.]|— 
A case of wilful default & negligence was alleged 
on the pleadings against exors. for not having sold 
testator’s estate, & at the first hearing accounts 
& inquiries were directed :—Held: (1) as at the 
original hearing it was not ascertained who the 
partics entitled under the will were, defts. were 
still chargeable with their breach of duty; (2) as 
testator’s widow, a co-extrix. with another deft., 
had received the rents & profits during the whole 
period, her estate was liable to make good the 
surplus over what she would have been entitled 
to in case there had been a sale & investment 
according to the will—PATTENDEN v. HOBSON, 
PATTENDON v. CHURCH (1853), 1 Eq. Rep. 28; 
22 L. J. Ch. 697; 21 L. T. 0.8. 843 17 Jur. 406 ; 
1W. R. 282. 

Annotation :—Generally, Mentd. Re Jeaffreson’s ‘rusts 

(1866), L. It. 2 Hq. 276. 

6951. —— Assets of first testator in hands 
of co-executor,}|—Plea to count that H. appointed 
J. & R. his cxors., that R. was at the time of the 
death of J. still living, that J. had at the time of 
his death, & that after his death, R. had in his hands 
personal estate & effects of H. sufficient to satisfy 
the judgment & that deft. had never had any 
personal estate & effects of H. in his hands as 
exor. to be administered :—Held: plea bad ; 
deft. being responsible as exor. for the devastavit 
by J. which the plea admitted.—Cowarp v. 
GREGORY (1866), L. R.2C. P. 153; 36L.5.C. VP. 
i ; 16 L. T. 279; 12 Jur. N.S. 1000; 15 W. kK. 

70. 


Annotations :—Mentd. Mills v. East London Union (1872), 
L. R. 8 C. P. 79; Jacob v. Down, (1900] 2 Ch. 156; 
Hewitt v. Kowlands (1924), 131 L. T. 757. 


6952. Devastavit committed by mistake.|— 
Law of Property Amendment Act, 1860 (c. 38), 
s. 13, is no bar to a suit by the administrator de 
bonis non of intestate against the personal repre- 
sentative of the original administrator to recover 
assets which by mistake had been misappropriated 
by the original administrator more than twenty 
years before, where the persons entitled were suit 
juris at the time. 

The sect. applics to assets distributed by the 
administrator. not to assets retained by him 
(RoMILLY, M.R.).—REED v. FENN (1866), 35 L. J. 
Jh. 404; 14 W. RR. 704. 

Annotation :-—Refd. Fe Johnson, Sly v. Blake (1885), 29 

Ch. D. 964. 


oF REPRESENTATIVE. 
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Sect. 4.—For own acts: Sub-scct. 6, B. (b) tii. 


iii. Where Representative a Married Woman. 


See Married Women’s Property Act, 1882 
c. 75). 


6953. Liability of husband—Pre-nuptial de- 
vastavit by wife—Liability de bonis propriis.] 
If @ man marry an administratrix to a former 
husband, who has wasted the assets during her 
widowhood, he shall be liable to the debts of 
intestate ; for it shall be considered a devastavit 
in him.—Kinas v. HILTON (1640), Cro. Car. 603 ; 
79 EK. R. 1118. 


6954. -}—Where a man marries 
a woman, without stipulating for any particular 
fortune, or making any settlement; if after the 
death of the wife, debts of hers appear, the husband 
not being a purchaser, in such case shall be answer- 
able for the debts of the wife in equity, as far as he 
had any money, or other personal estate of hers. 
—POWELL v. BELL (1708), Prec. Ch. 255; 1 Eq. 
Cas. Abr. G0; 24 E. R. 124, I. C. 
Seeuion :~Refd. Heard v. Stamford (1735), 3 P. Wms. 


6955. —— In respect of any interest in 
wife’s property.]—POWFLL v. BELL, No. 6954, ante. 


6956. Post nuptial devastavit—By co- 
executor of wife—Intermeddling with estate by 
husband.|—A. & B., the wife of C., took out 
administration to an intestate. <A. & C., with the 
knowledge of B., & for the purpose of distribution 
amongst the next of kin, sold out stock belonging 
to the intestate, & paid the proceeds into a bank, 
to the joint account of A. & C.; & they agreed 
that all cheques on the bank should be signed by 
them jointly. Soon afterwards all the next of 
kin, except one who was abroad, but was expected 
to return shortly, were paid their shares, & a sum 
was reserved in the bank to answer the share of 
the absent party. C. died, & 10 months after- 
wards A. drew out the reserved sum & absconded : 
—Held: C.’s estate was answerable for the loss ; 
but the question as to B.’s liability was reserved. 

It will be found to be the result of the best 
authorities, that a personal representative, exer- 
cising due diligence with regard to the estate 
of testator or intestate, will not be made liable 
for the insolvency of the person in whose hands 
a trust fund is deposited. Yet, if that line of duty 
is not strictly pursued, & money is invested upon 
insolvent estates, or deposited in the hands of 
persons not to be trusted, such personal repre- 
sentative would be held liable (per Cur.).—CLOUGH 
v. Bonn (1838), 3 My. & Cr. 490; 8L. J. Ch. 51; 
2 Jur. 958; 40 E. BR. 1016, lL. C.; subsequent 
proceedings, sub nom. CLOUGH v. DIxon, COLLINS 
v. BOND, COLLINS v. COLLINS (1841), 10 Sim. 564. 


annotations :-—Expld. & Distd. Kingham v. Lee (1846), 15 
Sim. 396. Consd. Vaughan »v. undomiscen ‘(ast 2 
Drew. 363; Smith v. Smith (1856), 21 Beav. 385. Folld. 
Soady v. Turnbull (1865), 34 L. J. Ch. 539 (see (1866), 
1 Oh. App. 494). Refd. Munch v. Cockerell i840), 5 
ne & Cr. 178; M‘Gachen v. Dew, Dew v. M‘Gachen 
(1851), 15 Beav. 84; Johnson v. Newton (1853), 11 Hare, 
160; Lander v. eston (1855), 3 Drew. 389; Browne 
v. Butter (1857), 24 Beav. 159; Ae Speight, Speight v. 




















PART VI. SECT. 4, SUB-SECT. 5.— 
B. (b) ili. 


e. Liability of husband.]—A., a 
married woman, having misappro- 
riated a deposit receipt belonging to 
er father, cashed the same with a 
trader to whom her husband was 
indebted. In an action by the exors. 
of A.’s father against A. as administru- 


recoipt, & th 
same into cash 


trix of her hushand, & also in her 
Poon) capacity, evidence was given 
hat A.’s father had ceased trea’ 
the appropriation of the deposit receipt 
by A. as a theft :—Held: it must of I 
inferred that A.’s father had ratified 
the appropriation by A. of the deposit 
e con oe nee ot ne 
oJ a 8 
having adopted the wifo @ 


EXECUTORS AND ADMINISTRATORS. 


Gaunt (1883) 32 Ch. D. 737; Re Brogdon, Bill v. 
Brogden (1888), 38 Ch. D. 546. Broadhurst v. B guy 
(1841), & G. Ch. Cas. 16; Fietoher &. Fletcher (1844), 
ur. ry . . . ry 
een) 28 Beav. 537; Newton v. 

1868), L. T. 471; Grimwade v. Mutual Soc. 
(1884), 62 L. T. 409; Re Gasquoine, Gasquoine v. Gas- 
quoine, [1894] 1 Ch. 470. 


6957. ——_ ——— By husband or wife—Wife also 
executor of husband.|—The husband of an extrix. 
or administratrix is liable for all the assets received 
or devastavits committed by himself or by his wife 
during the coverture, & his estate remains liable 
after his death. ‘The husband of an extrix., who 
was liable for a breach of trust, made his wife & 
two others his extrix. & exors. They possessed 
themselves of all his assets :—Held : the husband’s 
liability was not satisfied by the circumstance of 
his widow uniting in herself the two characters ; 
& in a suit to charge the husband’s assets, an 
inquiry as to the amount of such assets received 
by her was refused, & it was held that her legal 
personal representative was not a necessary party. 
—SmITH v. SMITH (1856), 21 Beav. 385; 2 Jur. 
N.S. 967; 4 W.R. 3163; 52 E. Rt. 908. 


Annotation :—Apld. Re Smith’s Estate, Clifford v. Washing- 
ton (1879), 48 L. J. Ch. 205. 
6958. |—The defaulis of a feme 








trustee during coverture are chargeable to her 
husband. 


Testator appointed his wife & two others exors. 
& trustees; directed his business & a leasehold 
house to be sold, & gave the residue, which was 
principally leasehold property, to his wife, directing 
that if she married again it should be settled to 
her separate use for life, then he bequeathed the 
house ‘‘ if not sold, & the money settled as above 
stated & all money, etc., so settled upon her for 
her lifetime” to certain other persons; but if 
his wife should not marry again he left the property 
to her own disposal at her death. 


The widow married again two vears after tes- 
tator’s death; the leaseholds were not converted, 
& she received the entire income till her death, 
twenty-nine years afterwards, by which time the 
greater portion of the terms of years had run out. 
Her second husband, who survived his wife & her 
co-trustees, never acted in the trust :—Held: 
the leascholds ought to have been converted upon 
the widow’s second marriage, & the second husband 
was liable as a trustee having legal control over 
the trust property, for a breach of trust in per- 
mitting the tenant for life to receive the entire 
income of the unconverted property. Semble: 
the excess of income thus received by the tenant 
for life must be held as received by her husband 
through her hands. 


The husband was ordered to recoup to the trust 
estate the difference between the income of the 
leaseholds received by himself or his wife during 
the coverture, & the dividends which would have 
been produced by a sale thereof at the time of 
her marriage & investment of the proceeds in 
consols. — Re SmitrH’s EsTaTe, CLIFFORD v. 
ares (1879), 48 L. J. Ch. 205; 40 L. T. 


his agent, would have been Hable to 
an action for money had & recelved to 
the use of the father, & judgment 
should be against A., as adm trix 
ier husband, as well as in her 
ersonal canacity.—LYONS v. O'BRIEN, 
1911) 2 I. t. 639.—IR. 


f. ——.]— When a husband con- 


acts of his wife as sents to wife undertaking an office 


Part VI.—Lisasiniry or REPRESENTATIVE. 


6959. -—— Devastavit by wife—Death of wife 
before judgment on _ devastavit.]— Baron v. 
BERKELEY (1698), 1 Lut. 670; 125 KE. R. 351. 


6960. Liability of wife—Devastavit by husband.] 
—The husband of a feme extrix. commits a 
devastavit, & becomes bkpt., the wife is not liable.— 
BEYNON v. GOLLINS (1788), 2 Bro. ©. C. 323; 
2 Dick. 697; 29 E. R. 177, L. C. 


sot aca :—Consd. Soady v. Turnbull (1866), 1 Ch. App. 


6961. Committed during joint lives.;/— 
A married woman extrix. proved the will & sur- 
vived her husband :—Held: she was liable for a 
devastavit committed by her husband during their 
joint lives.—Soapy v. TURNBULL (1866), 1 Ch. 
App. 494; 35 L. J. Ch. 784; 14 L. T. 813; 30 








J. P. 612; 12 Jur. N. S. 612; 14 W. BR. 955, 
L. JJ. 
6962. Devastavit by co-executor.]—CLOUGH 





v. Bonn, No. 6956, ante. 


(c) Devastavit at Instigation of Beneficiary. 


See Trustee Acts, 1893 (c. 53), 8. 45 (1); 1925 
(c. 19), 5. 62. 


6963. Representatives freed from liability.)— 
(1) It is established by all the cases that if the 
cestut que trust joins with the trustees in tbat 
which is a breach of trust, knowing the circum- 
stances, such cestui que trust can never complain 
of such «& breach of trust. I go further & agree 
that cither concurrence in the act or acquiescence 
without original concurrence will release the 
trustees (LORD ELpDon, C.). 


(2) It may be laid down now that though one 
exor. has joined in a receipt, yet whether he is 
liable shall depend on his acting (Lorp Epon, 
C.).— WALKER v. SYMONDS (1818), 3 Swan. 1; 
36 I. R. 751, L. C. 

Annotations :—Retd. Burrows v. Walls (1855), 5 De G. M. & 
G. 233; Farrant v. Blanchford (1863), 1 De G. J. & Sm. 
107; Chilli orth v. Chambors, [1896] 1 Ch. 685; 
Fletcher v. Collis, [1905] 2 Ch. 24. Mentd. Hood v. Pimm 
(1831), 4 Sim. 101; ‘Tarleton v. Hornby (1835), 1 Y. & C. 
Hx. 333 ; Munch v. Cockerell (1836), 8 Sim. 219; Perry 
v. Knott (1841), 4 Beav. 179; Shipton v. Rawlins (1845), 


4 Hare, 619 ; Tratt, Ez pr. James (1853), 3 De G. M. & 
G. 493; Thompson v. Finch (1856), 22 Beav. 316; 


Lloyd v. Attwood (1859), 3 De G. i Brogden, 
Billing v. Brogden (1888), 38 Ch. D. 546; London General 
Omnibus Oo. v. Holloway, [1912] 2 K. B. 72. 


6964, -|—Suppose a cestui que trust in 
remainder induced his trustces to commit a breach 
of trust for the benefit of the tenant for life can 
such a remainderman compel the trustees to 
make good the loss or resist their claim to have 
it made good out of his interest when it falls in 
if some other cestui que trust compels them to 
make the loss good. I apprehend not (LINDLEY, 
L.J.).—CHILLINGWORTH v. CHAMBERS, [1896] 1 
Ch. 685; 65 L. J. Ch. 343; 741. 7.34; 44 W. R. 
338; 12 'T. L. R. 217; 40 Sol. Jo. 204, C. A. 
Annotations :—Refd. Fletcher v. Collis, [1905] 2 Ch. 24. 





he becomes liable for the obligations 
incurred by her in that character if she 
has no separate estate.—PATTISSON tv. 
M‘VicaR (1886), 13 KR. (Ct. of Seas.) 
550; 23 Sc. L. Rt. 373.-—SCOT. 


PART VI. SECT. 4, SUB-SECT. 5.— 
B. (0). 


haser & ob 
legacies out of 


extrices. 


. Re : -,. the onus was on the 
bittiy~— ed are pid os da a haul of the deed they signed, & no sufficient 
Actions were brought by residuary StOunds had been shown.— 


benefit 
eficiaries to set aside a sale made by 24.0. W. R. 867 


extrices. of lands belon t 
estate. At the time of the sale a good 
price was obtained, but since then the 


lands had more than doubled in value. 
Pitfs. had joined in the deed to pur- —An 
c d certain specific 
urchase-moneyr, but 
claimed the lands had been in reality 
secretly purchased by one of the tinued t 
®& that there had been a 
consequent breach of trust :—HJHeld: 


v. RAYCROFT, RAYCROFT v. COOK (1913), 
>; 40,W.N. 1568; 12 


). L. Rh. 846.—CAN. 354 > 1 Cc, L. 


h. Consent to devastavit by some 


669 


Meutd. Robinson v. Harkin, (1896) 2 Ch. 415; Moxham ». 
Grant, [1900] 1 Q. B. 88; Slade v. Chaine, [1908] 1 Ch. 
622 : odesia Goldfields, Partridge v. Rhodesia 
Goldfields, [1910] 1 Ch. 239. 


6965. ——— Although beneficiary deriving no 
benefit.] —Independently of the Trustee Act, 
1893 (c. 53), s. 45, a beneficiary of full contracting 
age & capacity who knowingly consents to a 
breach of trust is not entitled to relief against 
the trustee for any loss occasioned to that bene- 
ficiary’s interest in the trust estate by reagon of 
the breach of trust, even though he has derived 
no benefit thereby ; the consent to the breach of 
trust, if proved, need not be in writing. 


In 1885 a trustee, with the consent of a husband 
tenant for life, sold out the whole of a trust fund 
& handed it over to the wife of the tenant for life, 
who spent it for her own purposes. 


In 1891 an action was commenced by the re- 
maindermen against the trustee to make him 
liable for the loss occasioned by this breach of 
trust, in which an order was eventually made 
staying proceedings on the trustee undertaking 
by mtges. of policies on his life & by a portion of 
his pension to replace the whole of the funds so 
lost ; this order directed the money s0 paid in to 
be applied, first, in satisfaction of the trust fund, 
& then of interest thercon from 1891. At the time 
of the death of the trustee in 1902 the whole of 
the trust fund had thus been replaced, with a con- 
siderable surplus representing interest from 1891 ; 
this surplus was now claimed by the representative 
of deceased trustee by way of indemnity, & by 
the trustee in bkpcy. of the tenant for life :— 
Held: as the tenant for life who had concurred 
in the breach of trust could not require the trustee 
to make good his life interest in the trust estate, 
he had no right as against the trustee to anything 
that represented income of the fund replaced by 
the trustee, & his trustee in bkpcy. was in no 
better position, & accordingly, the representative 
of the deceased trustee was entitled to this surplus. 
—FLETCHER v. COLLIS, [1905] 2 Ch. 245; 74 
L. J. Ch. 502; 92 L. T. 749; 53 W. R. 516; 49 
Sol. Jo. 499, C. A. 


6966. ‘* Instigation ’’ or ‘‘ request ’’—Need not 
be in writing.|—In Trustce Act, 1888 (c. 59), 5. 6, 
providing for indemnity to a trustee who has 
committed a breach of trust ‘‘ at the instigation 
or request or with the consent in writing of a 
beneficiary,”’ the words “‘ in writing ’’ apply only 
to ‘consent,’ & not to ‘instigation ’’ or 
** request.” 


The discretion which the section confers upon 
the ct. of ordering that the interest of the bene- 
ficiary be impounded by way of indemnity to the 
trustee ought to be exercised in a case where both 
the trustee & the instigating beneficiary were 
oe of the facts which constitute the breach of 

rust. 


creditors—IVhether all creditors bound.) 
adininistratrix made default & 
the sureties Jjeaded an cquitable 
defence that the administratrix had 
with the knowledge of creditors con- 
» instead of settling the 
estate, & that the deficiency of assets 
had resulted from such trading :— 
Held: however this equitable defence 
might avail against assenting creditors, 
it afforded no answer to any who 
had not acquiesced.—SUTHERLAND v. 
WILSON (1881), 14 N.S. R. (2 R. & G.) 
‘y, 95.—CAN. 


ltfs. to get rid 


The exurs. under 


670 


Sect. 4.—For own acis: Sub-sect. 5, B. (c) & C. 
(a), (b) & (c) 4.) 


Where a trustee for a marricd woman, tenant 
for life restrained from anticipation, advanced 
part of the capital to her upon her verbal request 
& statement that the money was needed to prevent 
her home from being sold up :—Held : the trustee, 
upon making good to the estate the money so 


advanced, ought to be indemnified out of the 


66 L. T. 760; 40 W. R. 524; 86 Sol. Jo. 504. 
Annotations :—Refd. Bolton v. Curre (1894), 13 R. 174; Re 


Somerset, Somerset v. Poulett, [1894] 1 Ch. 231; Mara v. 
Browne, [1895] 2 Ch. 69. 


6967. Consent to devastavit—-Whether must be 


in writing.|—GRIFFITH v. HuGuHEs, No. 6966, 
ante. 
6968. ——.|— FLETCHER v. CoLuis, No. 





6965, ante. 


6969. Impounding beneficiaries share—Jurisdic- 
tion of court—Exercise of discretion.]—GRIFFITII 
v. Wuanss, No. 6966, ante. 


6970. -|—An investment of trust 
funds on mtge. of property of insufficient value 
was made by trustees at the instigation & request 
& with the consent in writing of the tenant for 
lifo; but it did not appear that he intended to be 
a party to any breach of trust, or to an invest- 
ment on the property without inquiry, & in effect 
he left it to the trustees to determine whether the 
investment was a proper one for the moncys 
proposed to be advanced :—Held: the trustees 
were not entitled under Trustee Act, 1888 (c. 59), 
8. 6, to have the life interest of the tenant for life 
impounded by way of indemnity to them against 
their liability for the loss to the estate by reason 
of the improper investment.—Re SOMERSET, 
SOMERSET v. POULETT (EARL), [1894] 1 Ch. 231; 
63 I. J. Ch. 41; 69 L. T. 744; 42 W. It. 145; 
10 T. L. RK. 46; 38 Sol. Jo. 39; 7B. 34, C. A. 
Annotations :—Consd. Fletcher v. Collis, [1905] 2 Ch. 24. 

Refd. Re Dive, Dive v. Roobuck, [1909] 1 Ch. 328. Mentd. 


Mara v. Browne, [1895] 2 Ch. 69; Re Fountaine, Ze 
Dowler, Fountaine v. Ambcrst, [1909] 2 Ch. 382. 


See, further, TRusts & TRUSTEES. 








C. Remedies for Devastavit. 
(a) In General. 


Sce Trustee Act, 1888 (c. 59), 5. 8; Limrration 
OF ACTIONS. 


6971. Grounds upon which remedy founded— 
Improper parting with assets—Remedy in adminis- 
tration distinguished.]|—Lacons v. WARMOLL, No. 
6985, post. 


6972. Action on suggestion of devastavit— 
Without return from sheriff—On execution or 
other writ.|—-WHEATLY v. LANE (1669), 1 Sid. 


a provision of tho will, paid out of the 
funds an amount due for board & 
inaintenance of a daughter of deceased, 
the assets of the estate being insufficient 
to pay the claims of creditors in ful] :-— 
Heid: the exors. were not relieved b 

the fact that the widow of deceased, 
who was the principal creditor, was 
aware of the payment & made no 
ubjection, it app that she was 
not aware of the condition of the asscta, 
or of the insufficiency of the estate.— 
Ite RyYERSON’s EsTaTe (1896), 29 


N.S. 1. (17 R. & G.) 81.—CAN. 
PART VI. SECT. 4, SUB-SECT. 5.— 
C. (a). 


1. Devastavit followed by sequestration 
of testator’s estate—Suit by L 
Assignee.]—- When exors. hive com- 
mitted a devastuvit & afterwards s0- 
questrated testator's estates, the Official 
Assignee may recover the amount of 
such devastavit for the benefit of the 
creditors. — HAskKrER v. 


EXECUTORS AND ADMINISTRATORS. 


397; 1 Saund. 216; 1 Lev. 255; 2 Keb. 455; 
82 EK. R. 1179. 


Annotations :—Refd. Davenport v. Calne (1686), Comb. 47 ; 
Berwick v. Andrews (1704), 6 Mod. Rep. 125; ope v. 
Bague (1802), 3 East, 2; Coward v. Gregory (1868), 
LR. 2 C. P. 153; Jewesbury v. Tail (1872), 27 

L. T. 618; Re Marvin, Crawter v. Marvin, [1905] 2 Ch. 
90. Mentd. Ranken v. Harwood, Ranken v. Boulton 

(1846), 5 Hare, “215; Bunbury v. Hewson (1849), 18 

L. J. Ex. 258; Gladstone v. Padwick (1871), L. R. 6 

Exch. 203; Phillips v. Homfray (1883), 24 Ch. D. 4395 

Batthyany v. Walford (1887), 36 Ch. LD. 269; Re Monk, 

Wayman v. Monk (18 ue 5 Ch. D. 583; Peebles v. 

Oswaldtwistle U. D. C., [1896] 2 Q. B. 159; Davies v. 

pied (1008), oe L. T. 19; Jackson v. Watson (1909), 78 


6978. ——— Before action against representative 
as such.]—There is a suggestion of a devastavit by 
the administrator before an action brought against 
him as administrator. Admitting the declaration 
true, yet there may be no wrong to you; for 
besides the goods wasted, the administrator may 
have sufficient to pay you, & this is a new practice, 
not to be countenanced (HERBERT, C.J.).— 
DAVENPORT v. CALNE (1687), Comb. 47; 90 E.R. 
3 


we 


6974. Party injured a simple contract creditor.]— 
CHARLTON v. Low, No. 6869, ante. 


6975. ——--.]|—THORNE v. KERR, No. 6983, post. 


6976. Jurisdiction of county court—To try 
action.|—The county ct. has jurisdiction to try 
a question of devastuvit.— WINCH v. WINCH (1853), 
13 C. B. 128; 22L. J.C. P. 104; 20 L. T. O.S. 
223; 17 J. P. 723 17 Jur. 88; 1 W. R. 131; 
138 KE. It. 1145. 


6977. Bar to enforcement of remedy—Conduct 
of party injured—Acquiescence in improper deal- 
ings by executor.|—Testator having directed his 
trustees & exors. after sale of his estates, to stand 
possessed of the moncy arising from the sales, 
upon trust, in the first place, to invest £400 in 
trust for his wife for life in bar of dower, & after 
her death for W.; & upon farther trust, out of 
the residue of the money, to invest £100 in trust 
for J. for life, & after his death for his children ; 
& upon farther trust to pay other sums to persons 
named; & having bequeathed the residue of his 
estate to W.; & the only acting ecxor. having 
made no investment on the trusts of the will, but 
having paid interest on the two sums of £400 to 
the respective legatees, & applied the assets to 
his own use, & afterwards become bkpt. :—Held : 
by that, dealing the two legatees had waived what- 
ever priority the will might have given to them ; 
& the dividends payable on the whole sum proved 
under the commission against the exor. in respect 
of testator’s estate, was divided among the 
pecuniary legatees & the residuary lIegatee, in the 
proportion of the amount of their legacies, & of 
the residue, as it was computed at the death of 
testator, with interest on each.—He CHADWIN, 
ae Pe oo (1818), 3 Swan. 380; 36 E. R. 
902, L. C. 


Annotations :—Refd. Partington v. Carrington (1860), 34 
L. T. O. S. 69; Baker v. Farmer (1868), 3 Ch. App. 537. 
Mentd. Nowman v. Williams (1840), 4 Jur. 1123. 


(1879), 5 V. L. li. 217.— AUS. 


m. Ececcutors alan devisees — Pro- 
perty devised chargeuble fur devus- 
tavit.}—Deft. co. was adininistrator 
cum testaumento annero of an estate 
in which propane had becn granted to 
individual exors. & trustees, two of 
whom had coliected inoneys & had 
failed to account. The same two 
exors., were also specific devisees under 
the will, The estate was still un- 
administered :—Held: the estate had 


Official 


M'MILLAN 
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6978. -]—Testator in the cause, 
who died in 1813, bequeathed two sums of £1,000 
& £600 to trustees in trust, as to the sum of £1,000 
for the separate use of his daughter M. for life, & 
after her decease, as to one moiety as she should 
appoint, & as to the other to fall into his residue ; 
& as to the sum of £600 for the separate use of A 
his son’s wife, for life. The exor., J., did not 
invest the two sums, but possessed himself of the 
estate, which was ample, & died in 1823. In 
1824, a rclease was given by the devisees under 
testator’s will to C., the exor. of J. The deed, to 
which M. was a party, but not A., after reciting 
that the two sums of £1,000 & £600 were in the 
hands of C., released & indemnified him from all 
claims & demands in respect of testator’s estate, 
except so far as regarded the moneys actually 
vested in him in trust, as before mentioned :— 
Held: (1) the effect of the deed was to show an 
appropriation of the two Icgacies in the hands of C. 


(2) It was shown, & not denied, that A. reccived 
interest under the deed of 1824 :—Held: consec- 
quently, she was bound by its provisions. Bill 
by the legatees against the persons beneficially 
interested under the will of J., the exor., praying 
for an account, & that they might be decreed to 
refund, dismissed with costs.—PARTINGTON v. 
PE ENETON (1859), 34 L. T. O.S.69; 5 Jur. N.S. 
1093. 


6979. Delay.|-—-Testator, who died 
in 1796, gave his personal estate to his widow for 
life, with remainder to B. 8B. died in 1826, & the 
widow in 1849. Pitfs. then filed a bill against the 
representatives of the exors. to make them liable 
for investing in 5 per cents.; instead of in consols, 
etc. In 1837 pltfs. had notice of the state of the 
investment :—Held: they were barred by laches 
& lapse of time. 


Obligation on a party entitled to a residuary 
estate, in remainder to see that it is properly 
invested.— BROWNE v. Cross (1851), 11 Beav. 
105; 51 E. R. 226. 

Annotations :—Distd. Davies v. Hodgson (1858), 25 Beav. 

177. Dbtd. Baker v. Peck (1861), 4 L. T. 3; Life Assocn. 


of Scotland v. Siddal, Cooper v. Greene (1861), 3 De G. F. 
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6980. ——.]|—Davirs v. Honason, 
No. 5992, ante. 
6981. ——.]—Mere laches in ab- 


staining from calling upon the exors. to realise 
for the purpose of paying his debt will not deprive 
a creditor of his right to suc the exors. for devastavit, 
unless there has been such a course of conduct, or 
express authority, on his part that the exors. have 
been thereby misled into parting with the asscts 
available to answer his claim.—He Brrcu, Ror v, 
Bircw (1884), 27 Ch. D. 622; 54 L. J. Ch. 119; 
51 1L. T. 777; 33 W. R. 72. 

Se :—Apld. Re Rix, Rix v. Rix (1912), 56 Sol. Jo. 





6982. ——— Law of Property Amendment Act, 
1860 (c. 38), s. 18.)—REED v. FENN, No. 6952, 
ante, 

.|—See, generally, Part VII., Sect. 2, sub- 
sect. 5, B., post. 


Remedy of executor under age—Against ad- 


a charge upon the property apeciicelly 


pester oe far former proceedings ju 


671 
Nos. 6910, 


or REPRESENTATIVE. 


ministrator durante minoritate.]—Sec 
6911, ante. 


(b) Where Representative becomes Bankrupt. 


See BANKRUPTCY, Vol. IV., p. 249, Nos. 2368- 
2380. 


(c) Defences open to Representative. 
i. In General. 


6983. Claim barred by statute.]—T., hceir-at- 
law & exor. of a bond debtor, entered into posses- 
sion of his real estates, & admitted assets, & died 
before 1833, having devised his real estates to A. 
whom he appointed extrix. <A. paid interest on 
the bond up to her death in 1834, & interest was 
afterwards paid by her exors. Upon a bill filed 
within twenty years after the death of A. secking 
payment of the bond out of the real estates of 
T. & A.:—Held: (1) the debt was the personal 
debt, but not the specialty debt of T., & the 
creditors were not entitled to have it paid out of 
his real estates; (2) the debt was not the debt 
of A. unless by reason of her devastavit, the remedy 
for which was barred by Stat. Limitations.— 
THORNE v. KERR (1855),2 K. & 3.54; 25 L. J. Ch. 
57; 26L. T. O. 8. 233; 2 Jur. N.S. 322 ; AW. HR. 
131; 69 Is. R. 691. 


‘Annotations :—As to (2) Consd. Ite Baker, Con. v. Rhodes, 
Re Seaman, Rhodes v. Wish (1881), 20 Ch. D. 230; 
Lacons v. Warmoll, (1907), 2 K. B. Eso Re Blow, St. 
Bartholomew’s Hospital v. Cambden, [1914] 1 Ch. 233. 

fd. Re Gale, Blake v. Gale (1883), 22 Ch. D. 820; Ite 
Marsden, Bowden v. Layland, Gibbs v. Layland (1884), 





26 Ch. D. oe Re Hyatt, Bowles v. Hyatt (1888), 38 
Ch. D. 609 
6984. .|—Testator mortgaged an estate to 


pltis., & devised it to three exors. upon trusts in 
favour of his daughters, & after the death of all 
his children for sale. The exors. distributed the 
whole personal estate without providing for the 
mtge. debt. After this. one of the exors. died. 
The daughters occupied the farm for twenty years 
after the distribution of the personal estate, paying 
rent to the exors., & until 1880 paying the ‘interest 
on the mtge. The mtgees. then brought an action 
for foreclosure or sale, & claimed to have any 
deficiency made good by the two surviving exors. 
& the exors. of deceased exur. :—Held: any claim 
founded on the devastavit in distributing the 
personal estate was barred after six years, but that 
pitis. were entitled to foreclosure & to an order 
for administration of mtgor.’s estate.—Re GALF, 
BLAKE v. GALE (1883), 22 Ch. D. 820; 53 L. J. Ch. 
604; 48 L. T. 101; 381 W. R. 538 ; subsequent 
proceedings (1885), 31 Ch. D. 1963; (1886), 32 
Ch. D. 571, C. A. 
Annolations :—Distd. Re Hyatt, Bowles v. Hyatt (1888 , 38 
Ch. 609. Consd. Lacons v. Warmoll, (1907) 2 K. B. 
350. P Rela: Re ee Bowden v. Layland, Gibbs v. 


Layland (1884), 26 Ch. 783; Re Lacey, Howard v. 
Lightfoot, [1907] 1 Ch. 330. 


6985. —-—- .]—In an action commenced in the 
Iligh Ct. in 1905, & transferred to the county ct. 
against one of two exors. of testator, who died in 
1897, in respect of claims accruing due in 1903 & 
1904 upon a guarantee given by testator, pltfs. 
alleged a devastavit to have been committed by 
deft., in wrongfully handing over the assets of 
testator to a beneficiary under the will in 1898, 


ment was conclusive evidence 


devised to the two exors. to make For usive.}—An exor. did not appear, st the exor. as to the possession 
their astavit.— PALMER -ER- & judgment was given against © hin assets, & the return was evidence 
MANENT TRUSTRE CO (1915), 16 os exeoublon being issued, a return "ot against ae pnet ho had wasted the 
5. 8. N.S. W. 162 A AUB. was made. On an action ssets.—T v. a (1880), 
on the judgment suggesting a it 1 N. Z. L. Te To. C.).—N. 
n. Action on suggestion of de- being commenced :—Held : ‘the former 
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more than six years before the commencement of 
the action, without making any provision for 
future liability under the guarantee. The county 
ct. judge having given judgment for pltfs., 
adjudging that deft. had committed a devastavit, 
& ordered exccution against deft. de bonis propriis : 
—Held: the claim in respect of the devastavit was 
barred by Stat. Limitations, & therefore the order 
for execution de bonis propriis was wrong. 

The remedy in administration is upon the foot- 
ing that a fund has been so dealt with that the 
exor. has not discharged himself of it, & is there- 
fore still liable to account for it; he cannot say 
he has parted with it, whereas an action for a 
devastavit proceeds upon the footing that the exor. 
has parted with the fund & is liable because he 
has parted with it (BUCKLEY, L.J.).—LACONS v. 
WARMOLL, [1907] 2 K. B. 350; 76 L. J. K. B. 
014; 97 L. T. 379; 23 T. L. R. 495, C. A. 
Annotations :—Consd. Re Blow, St. Bartholomew’s Hospital 

v. Cambden, [1914] 1 Ch. 233. Refd. Re Croyden, Hincks 

v. Roberts (1911), 55 Sol. Jo. 632 ; Re Richardson, Pole v. 

Pattenden, [1919] 2 Ch. 50. 

6986. -]—A legal personal representative 
handed over assets to the wrong person more than 
six years before the commencement of proceedings 
by the person entitled to recover the same :— 
Held: the claim was barred.—Re CroypDeEn, 
Hincxs v. Roperts (1911), 55 Sol. Jo. 632. 
Annotations :—N.F. Re Richardson, Pole v. Pattenden 

1920] 1 Ch. 423. : » St. " 

Hospital mo battbter Tol rie Gn 335° Berney 

6987. -|—Testatrix who dicd in 1887 
bequeathed her residuary personal estate to 
trustees upon trust to pay the income in equal 
third parts to her two nephews & her nicce during 
their respective lives & subject thereto to hold 
the capital & income of the whole in trust for the 
children of her said nephews & niece who might 
be living at the time of the failure of the trust 
thereinbefore contained. Upon the death in 
1896 of one of the nephews leaving a widow & 
children, the trustees, acting upon the erroneous 
advice of their solr. as to the effect. of the will, 
paid the income of the deceased nephew's share to 
his widow for the maintenance of his children. 
In 1910 it was declared by the ct. that the period 
of distribution was at the death of the survivor 
of testatrix’s nephews & niece, that there was an 
implied trust for accumulation of the income 
until the period of distribution, but that under 
Thellusson Act, 1880 (c. 98), that trust came to 
an end in 1908, twenty-one years from the death 
of testatrix. 

In an action by testatrix’s sole next of kin to 
recover from the trustees the income of the 
deceased nephew’s share as from 1908, & the 
interest arising from accumulations of income 
which ought to have been made between 1896 & 
1908, defts. pleaded Stat. Limitations, relying 
upon sect. 8 of Trustee Act, 1888 (c. 59), & also 
claimed relief under Judicial Trustees Act, 1896 
(c. 35) :—Held: (1) the case fell within sect. 8 
(1) (5) of Trustee Act, 1888 (c. 59), as being 
one where no existing statute of limitations 
applied, &, by virtue of the proviso at the end of 
par. (b), time did not begin to run against pltf. 
until 1908, when her interest fell into possession 
so that the statute was no bar to her claim ; (2) the 
application of sect. 3 of Judicial Trustee Act 
1896 (c. 35), is not confined to cases where the 
breach of trust arises from some executive or 
administrative blunder, but may extend to cases 
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where money is paid to a person not entitled 
according to the true construction of the instru- 
ment; that in this case the trustees could not be 
said to have acted ‘‘ unreasonably ’’ merely 
because they had, under legal advice, taken a 
wrong view of the construction of the will, &, 
there being no question as to their having acted 
“honestly,” they ‘‘ ought fairly to be excused 
for the breach of trust,’”? & were entitled, under 
sect. 3, to be relieved from personal liability for 
the same.—J?e ALLSOP, WHITTAKER v. BAMFORD, 
(1914] 1 Ch. 1; 83 L. J. Ch. 42; 109 L. T. 641; 
30 T. L. R. 18; 58 Sol. Jo. 9, C. A. 

Annotation :—Generally, Mentd. Re Claridges 

Asphalte Co., [1921] 1 Ch. 543. 

6988. -]—The lessce under certain leases 
from pltfs. died in Jan. 1902, having specifically 
bequeathed the leaseholds to his wife for life & 
after her death to his children. In Oct. 10902, 
his exors. distributed the entire residue without 
making any provision against their liability under 
the covenants in the leases otherwise than by 
taking an indemnity from the beneficiaries. In 
1906 one of the exors. died. After 1909 the rent 
under the leases fell into arrear. In 1911 pltfs. 
commenced a creditor’s administration action 
against the surviving exor. & the beneficiarics, to 
which action the exors. of deceased exor. were 
subsequently added as defts. for the purpose of 
taking the estate accounts & charging the estate 
of the deceased exor. with all sums received by 
him :—Held: as against the exors. of the deceased 
exor., the action, although in form a common 
creditor’s administration action, was in reality an 
action the whole object of which was to recover 
money within Trustee Act, 1888 (c. 59), 8. 8 (1) (0), 
& under the provisions thereof the lapse of time 
afforded these defts. a good defence. 


The principle stated in Re Marsden, Bowden v. 
Layland, Gibbs v. Layland, & Re Hyatt, Bowles v. 
Hyatt, Nos. 6991, 6993, post, that an exor. cannot 
set up his own devastavit in order to obtain the 
benefit of Stat. Limitations, has been altered by 
Trustee Act, 1888 (c. 59). 

In my opinion an exor. can plead Trustee Act, 
1888 (c. 59), against a creditor, in like manner as 
an express trustee can plead it against his cestui 
que trust (SWINFEN Eapy, L.J.).—Re Buiow, Sr. 
BARTHOLOMEW’S HOSPITAL (GOVERNORS) v. CAMB- 
DEN, [1914] 1 Ch. 2383; 83 L. J. Ch. 185; 109 
I. T. 913; 30 T. L. R. 117; 58 Sol. Jo. 136, 
C. A. 

Annotations :—Consd._ Re Qichardson, Pole v. Pattenden, 
[1920] 1 Ch. 423. Refd. He Williams, Jones v. Williams, 
(1916) 2 Ch. 38. 

6989. ——— When defence to be set up—When 
order to account is made.]—Where an originating 
summons for accounts is issued against trustees 
or exors. entitled under Trustee Act, 1888 (c. 59), 
s. 8, to limit their liability to six years before the 
date of the summons, the defence of the statute 
must be raised at the time the order to account is 
made, so that it may be qualified by a reference 
to the statute or the point may be reserved for 
the ct. on the further consideration. Otherwise 
it will be too late to set up the statute for the first 
time on the hearing on further consideration, or 
even when the accounts are being vouched before 
the Master.—Re WILLIAMS, JONES v. WILLIAMS, 
[1918] 2 Ch. 38; 856 L. J. Ch. 498; 114 L. T. 992; 
60 Sol. Jo. 495. 

6990. ——.]—-The real & personal estate of 
testator, who died in 1909, was administered by 
his widow & deft. as exors. of his will, & their 
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functions came to anend in 1910. Under the will 
the widow was absolutely entitled to the whole 
of the residuary estate. No formal accounts were 
delivered, to the widow by deft., who was a solr., 
but he informed her of all that was done, & about 
the end of 1910 prepared & gave to her a book 
containing all the particulars of her property. 
She died in 1917, & in 1918 beneficiaries under 
her will, of which deft. was also exor., brought 
an action against him for the administration of 
original testator’s estate & for an account of his 
dealings therewith, but did not allege that any 
part of the estate had been misapplied. The deft. 
relied upon Trustee Act, 1888 (c. 59), s. 8, as a 
defence to the action :—Held: (1) the action was 
one to recover a legacy within Real Property 
Limitation Act, 1874 (c. 57), s. 8, & as there was 
thus an existing statute of limitation applicable, 
Trustee Act, 1888 (c. 59), s. 8 (1) (b), did not 
apply, & the period of twelve years limited by the 
Act of 1874 not having expired when the action 
was brought that Act was no defence to the action ; 
(2) the Trustee Act, 1888 (c. 59), did not apply 
at all, & the pltfs. were entitled to an account. 
Semble: however, in taking the account deft. 
would not be precluded from setting up any avail- 
able defence with regard to particular items. 


(3) An action by a residuary legatee against an 
exor. for the administration of testator’s estate 
is none the less an action to recover a legacy within 
Real Property Limitation Act, 1874 (c. 57), 8. 8, by 
reason of there being no allegation by pltf. that 
deft. had, at the date of action brought, assets of 
testator in his hands.—Re RICHARDSON, POLE v. 
PATTENDEN, [1920] 1 Ch. 423; 89 L. J. Ch. 258 ; 
ee T. 714; 36T. L. R. 205; 64 Sol. Jo. 290, 


ii. Plea of Devastavil in Administration Action. 
See Trustee Act, 1888 (c. 59), a. 8. 


6991. Whether defence available—To obtain 
benefit of Statute of Limitations.] — Testator 
mortgaged leaseholds & died. His exors. took 
possession of his estate, recovered the rents of the 
leaseholds, paid the interest on the mtge., & with- 
out providing for the mtge. debt, made certain 
payments to the beneficiaries under the will. In 
the course of proceedings by the mtgee. for the 
realisation of his security & by the legatee for 
administration, the exor. carried in an account 
in which he claimed credit for all payments made 
to the beneficiaries on the ground that under the 
circumstances the mtgee. must be taken to have 
acquiesced in such payments, &, further, that as 
to such of the payments as were made upwards 
of six years before the action any claim on a 
devastavit was barred after six years by the Stat. 
Limitations :—Held: there was no_ sufficient 
proof of acquiescence, & the exors. having acknow- 
ledged the mtge. debt by payment of interest, & 
being bound in equity by a trust properly to deal 
with the assets, could not set up their own wron 
by way of devastavit as a defence in order to claim 
the benefit of the Stat. Limitations. 


Where an exor. accepts that office, he accepts 
the duties of the office & he becomes a trustee in 
the sense that an exor. is personally liable in 
equity for all breaches of the ordinary trusts which 
in cts. of equity are considered to arise from his 
office (Kay, J.).—Re MARSDEN, BOWDEN v. LAY- 
LAND, GIBBS v. LAYLAND (1884), 26 Ch. D. 783; 
541. J. Oh. 840; 5611. T. 417; 33 'W. R. 28. 


Annotations -—Consd. Re Hyatt, Bowles v. Hyatt £1888 ; 
88 Ch, D. 609; Jacons v. Warmoll, (1907) 2 K. B. 350. 
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Refd. Re Blow, St. Bartholomew's Hospital v. Cambden, 

[1914] 1 Ch. 233. 

6992. .|—In 1868, upon the death of 
the mtgor., the mortgaged property was sold by 
A., the mtgee., under the power of sale contained 
in the mtge. deed. The balance of the proceeds 
after payment of the mtge. debt was retained by 
B., who, in effecting the mtges., had acted as solr. 
for both parties, & conducted the sale on behalf 
of A. The power of sale in the mtge. deed con- 
tained the usual provision that the surplus pro- 
ceeds should be paid to the mtgor., his heirs, or 
assigns. The mtgor. had died unmarried & in- 
testate, & being illegitimate left no next of kin. 
Administration had not been taken out to him. 
A. died in 1877, having left all his property to his 
widow, C., whom he appointed his extrix. C. 
died in 1878, having appointed B. & R. her exors. 
Upon the death of B. in 1881, R., as being through 
C. the legal personal representative of A., claimed 
as against B.’s estate the balance of the proceeds 
of the sale in 1868 of the mtged. property :— 
Held: B., having received this balance in a 
fiduciary character as agent for A., & with full 
knowledge that A. was an express trustee of the 
balance for the mtgor., &, in the circumstances, 
liable to a claim by the Crown, & Stat. Limita- 
tions could not be set up as a bar to the claim.— 
Re BEL, LAKE v. BELL (1886), 34 Ch. D. 462; 
56 L. J. Ch. 307; 55 L. T. 757; 35 W. R. 212. 
Annotation :—Refd. Soar v. Ashwell, [1893] 2 Q. B. 390. 


6993. -|—Testator mortgaged frec- 
holds, & died in May, 1867, having devised all his 
real & personal estate to A. & B. upon certain 
trusts, & having appointed them his exors. The 
exors., without making provision for the mtge. 
debt, applied the whole of the personal estate in 
payment to simple contract creditors & bene- 
ficiaries. In 1869 A. died & C. was appointed 
trustee in his place in 1871. The rents of the real 
estate were received by A. & B. & by B. & C. &, 
after payment of the interest on the mtge., the 
balance was applied in accordance with the trusts 
of the will. The mortgaged property became an 
insufficient security, & interest having fallen into 
arrear, the mtgecs. in 1886 commenced proceed- 
ings against B. & C. under which accounts of 
testator’s personal estate received by A. & B. or 
by B. alone, were directed, & also the usual 
accounts of testator’s real estate including an 
account of rents & profits against B. & C. Accounts 
were accordingly carried in, in which B. & C. 
claimed credit for all payments & disbursements 
made to simple contract creditors & beneficiaries, 
& further that as to such of the payments as were 
made by A. & B. upwards of six years prior to 
the action any claim on a devastavit was statute 
barred, & that as to the rents & profits they were 
not liable to account for them at all :—Held: (1) 
B. could not set up his own, & A.’s wrongful pay- 
ment by way of devastavit as a defence in order to 
claim the benefit of Stat. Limitations ; (2) as to 
the rents & profits which had been received by 
B. & C. jointly, they were under 3 & 4 Will. 4, 
c. 104, assets by accretion liable under the circum- 
stances for payment of creditors by specialty 
just as much as the real estate was assets under 
that statute.—Re Hyatr, BowLes v. HYAtTtr 
(1888), 88 Ch. D. 609; 57 L. J. Ch. 777; 59 
L. T. 297. 
ae B, 350. 43a Rea Morton Cigve), 05 Te oh. 

832; Re Croyden, Hincks v. Roberts (1911), 55 Sol. Jo. 

6382; Re Blow, St. Bartholomew’s Hospital v. Cambden, 

1914} 1 Oh. 233. As to (2) Distd. Re Moon, Holmes v, 

olmes, [1907] 2 Ch. 304, 
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Sect. 4.—For own acls: Sub-sect.5, C. (c) ii. & D.; 
sub-sect. 6. Sect. 5: Sub-sect. 1.] 








6994. J—Lacons v. WARMOLTI, No. 

6985, ante. 
6995. ——.]—Re Brow, St. eae 
oO. 





mEw’s Hospital (GOVERNORS) Uv. CAMBDEN, 
GO88, ante. 


D. Relief of Representative. 


See Judicial Trustee Act, 1896 (c. 39), ss. 1 
(2), 3 (1); Trustee Act, 1925 (c. 19), s. Gl. 


6996. Before Judicial Trustee Act, 1896 (c. 35)— 
Relief in equity—Destruction of assets—Before pay- 
ment of bond debt.]—Crort’s (LADY) EXECUTORS 
vy. LyNDsEY & CovILL (1676), Freem. Ch. 1; 
2 Tag. Cas. Abr. 452 ; 22 KE. R. 1014. 


6997. ——~ Payment to co-executor—For pay- 
ment of deceased’s debts.]— Bacon v. BAcon 
(1800), 5 Ves. 331; 31 E.R. 614, L. C. 

ions :-—Distd. Shipbrook v. Hinchinbrook (1810), 16 
Anta ae te. e830) BY eC. ex. 359 5 

Curtis v. Mason (1843), 12 L. J. Ch. 442. Consd. Re 

Speight, Speight ». Gaunt (1883), 22 Ch. D. 

De Clifford’s Kstate, De Clifford v. Quilter, De 

vy. Lansdowne, [1900] 2 Ch. 707. Refd. Langford v. 

Gascoyne (1805), 11 Ves. 333; Crosse v. Smith (1806), 

7 East, 246; Hanbury v. Kirkland (1829), 3 Sim. 265. 

6098. ——— Failure to get in estate—All reason- 
able efforts made to do so.|—Where it is the duty 
of a trustee or exor. to obtain payment of a sum 
of money, he is exonerated & never required to 
make good any loss if he has done all he could to 
obtain payment but his efforts have not proved 
successful. Nay more, if he has taken no steps 
at all to obtain payment, but it appears, that if 
he had done so, they would have been, or there is 
reasonable ground for believing they would have 
been, ineffectual, he is exonerated from all 
liability —CLack v. HoLtAnp (1854), 19 Beav. 
262; 241. 3.Ch. 13; 24L. T. 0.8.40; 18 Jur. 
1007; 2W.R. 402; 52 E. R. 350. 


Annotations :—Distd. Williams v. Higgins (1868), 17 L. T. 
525. nsd. Re Brogden, Billing v. Brogden (1888), 38 
Ch. D. 546. Apld. Zte Hurst, Addison v. Topp (1890), 63 
L. T. 665; He. Roberts, Knight v. Roberts (1897), 76 
L. T. 479. Refd. Re Greenwood, Greenwood v. Firth 
(1911), 105 L. T. 509. Mentd. Ashwin v. Burton (1862), 
32 L. J. Ch. 196; Saunders v. Dunman (1878), 7 Ch. D- 

825; Re Leslie, Leslie v. French (1883), 23 Ch. D. 552. 


6999. Under Judicial Trustee Act, 1896, c. 35— 
Relief in discretion of court—On proof of trustee 
acting reasonably & honestly—No general rules or 
principles laid down.]|—The power to relieve a 
trustee from personal liability for a breach of 
trust given by sect. 3 of the above Act is meant 
to be acted on freely & fairly in the exercise of 
judicial discretion, but the ct. must, before exer- 
cising the power, be satisfied by sufficient evidence 
that the trustee acted reasonably as well as 
honestly. No general rules or principles can be 
laid down as those to be acted upon in carrying 
out the section; each case depends on its own 
circumstances. 

Where two trustees appointed by a testatrix, 
one being a solr. & the other a linendraper, invested 
trust money on a mtge. which was an improper 
investment both as to ite nature & as to its value, 
the ct. refused to excuse the linendraper when it, 
was not satisfied that he had acted with the care 
which he would probably have taken if the money 
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had been his own, but found that he had relied 
on the solr. The ct., however, ordered the solr. 
to indemnify his co-trustee from the loss resulting 
from his negligence.—Re TURNER, BARKER v0, 
IvimEyY, [1897] 1 Ch. 586; 66 L. J. Ch. 282; 76 
LL. T. 1163 45 W. R. 495; 13°'T. TR. 2493 41 
Sol. Jo. 313. 
Annotations 7 Apoerd. Re Roberts, Knight v. Roborts 
(1897), 76 L. T. 479. Apld. Re Stuart, Smith v. Stuart, 
{1897} 2 Ch. 583. Consd. Re Mackay, Griessemann 1, 
Carr, {1911] 1 Ch. 300. Refd. He Barker, Ravenshaw 1, 
Barker (1898), 46 W. R. 296; Head v. Gould, [1898] 
2 Ch. 250; Re Linsley, Cattley v. West, [1904] 2 Ch. 785, 


7000. Improper investment.]—/7ie TURNER, 
BARKER v. IvVIMEY, No. 6999, ante. 


7001. Advertisement for claims against 
deceased—Undue delay-—-Payment of legacy & 
income before advertisement made.]—Sect. 3 of 
the above Act applies to the case of an exor. who 
has committed a devastavit, but in construing that 
section the ct. is bound to sec that there has been 
no undue delay in advertising for claims. 

Testator, who died in June, 1894, leaving assets 
amounting to £22,000, & debts, as then ascer- 
tained, of about £100, gave an immediate legacy 








' of £300, to his widow ; the exor. paid this legacy 


& allowed the widow to receive the income arising 
from the estate for the suppert cf herself & family. 
In Aug. following a claim for rents received by 
testator as an agent, & not accounted for, was 
sent in; in Nov. the usual advertisements for 
creditors were issued ; in Dec. an action claiming 
an account on the footing of wilful default by 
testator was commenced. The exor., without 
going to the ct. for directions, defended the action, 
& continued to allow the widow to receive the 
income till judgment in Apr. 1896, which resulted 
in some £26,000 being found due from testator’s 
estate to pltfs.:—Held: though there had been 
undue delay in issuing the advertisements for 
claims, the exor. had acted reasonably under all 
the circumstances in paying the £300 legacy & 
such further sums on account of income as were 
necessary to maintain the widow & family up to 
the issue of the writ, but not after, & to this 
extent he might be relieved from personal liability. 
—Re Kay, Mositry v. Kay, [1897] 2 Ch. 518; 
46 W. R. 743 sub nom. Re Kay, MOSLEY v. 
Keyworth, 66 L. J. Ch. 759; 13 T. L. R. 582. 

Annotations :-—Apld. Re Allsop, Whittaker v. Bamford, 

(1914) 1 Ch. 1. Refd. Re Barker, Ravenshaw v. Barker 

(1898), 46 W. R. 296; He De Clifford's Estate, De Clifford 
v. Quilter, De Clifford r. Lansdowne, [1900] 2 Ch. 707; 
Re Blow, St. Bartholomew’s Hospital v. Cambden, (1914) 

1 Ch. 233. 

7002. Failure to get in debts due.}|—Where 
the exor. of a deceased solr. was bond fide & on 
reasonable grounds satisfied that he could not 
maintain an action against a client personally to 
recover costs incurred in an administration action 
& owing to the solr., there being an arrangement 
between the solr. & the client to the effect that the 
latter should not be personally liable to the solr. 
for the costs, except in the event of his being 
unable to recover the same in the administration 
action, it was held that the principle of Clack v. 
Holland, No. 6998, ante, was applicable, & that 
the exor. was not guilty of any wilful default ; 
but that even if the exor. was technically liable 
for a breach of trust, then under sect. 3 of the 
above Act he, having acted honestly & reasonably, 





has in his hands securities sufficient 
for an annuitant, they distribute the 
estate; & it is afterwards found that 
before testator’s death the solr. had 


Limitation Act, 
rotects exors. 
faith on the 
r’s solr. that he 


3 
te) 
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Part VI,—--Liaziuiry 


to be excused.—He Hoperrs, KNIGHT 
(1897), 76 L. T. 479; 41 Sol. Jo. 468, 


{ A. 

n :—Reld. Re Barkor, Ravenshaw ¢. Barker (1898), 

Annan. 206. si 
7003. ———.|--Testator by his will gave 

his real & personal estate to his exors. & trustees 

upon trust to maintain the same in the like mode 
ot investment as at his death until one of his sons 
should attain the age of twenty-four. The estate 
comprised a debt of £166 due upon a promissory 
note payable upon demand ; the exors., believing 
the debtor to be a man of good credit, neither called 
in, nor applied to the ct. for directions as to this 
debt; the debtor died insolvent eighteen months 
after testator; & the estate suffered a loss :— 

Held: having regard to the terms of the will & 

{he amount of the debt, the exors. might reasonably 

have thought they were not bound either to call 

in the debt or to apply for directions, &, under 
the circumstances, having acted honestly & 
reasonably, they ought to be relicved, under 
sect. 3 of the above Act, from their breach of 
trust & from personal liability for the same.— 

Re GRINDEY, CLEWS v. GRINDEY, [1898] 2 Ch. 593 ; 

“07 L. J. Ch. 624, 79 L. T. 105; 47 W. BR. 533 

147. 1. KR. 555, C. A. 

Annotations :—-Consd. Re Mackay, Griessemann v. Carr, 
(LYL1L] 1 Ch. 300; Re Allsop, Whittaker v. Bamford, 
1914) 1 Ch. 1. 

7004. —--- Payment to solicitor—On account of 
administration —Insolvency of solicitor.}—During 
five years’ administration of testator’s estate by 
the ct., the exors., who knew that large sums were 
necessary for the payment of debts, disbursements, 
& other administration purposes, paid various 
sums from time to time to their solrs. in reliance 
on their statements that. these sums were in cach 
case required for those purposes, to which they 
were in fact in great part applied. Shortly before 
the close of the administration the solrs. became 
bkpt., &, the total amount paid to them being 
substantially in excess of the amount required 
& applied for administration purposes, the balance 
was lost to the estate :—Held: under the special 
circumstances, the exors. had acted honestly & 
reasonably, & ought fairly to be excused for 
making the payments in reliance on their solrs.’ 
statements, & ought to be relieved from personal 
liability in respect of the balance lost.—-Re DE 
CLIFFORD's (LORD) ESTATE, DE CLIFFORD (LORD) 
v. QUILTER, DE CLIFFCRD (LORD) v. LANSDOWNE 
(MARQUIS), (1900) 2 Ch. 707; 69 L. J. Ch. 828; 
83 L. T. 160; 16 'T. L. R. 547; 44 Sol. Jo. 689. 


7005. --—— —— Misappropriation of fund.| 
ae MACKAY, GRIESSEMANN t. CaRR, No. 6915, 
ante. 


7006. Improper payment.) — Re ALLsor, 
WUITTAKER v. BAMFORD, No. 6987, ante. 


Necessity for wilful default.|—Sce Sub-sect. 5, 
L. (a), ante. 


See, further, Trusts & TRUSTEES, 


ought fairly 
v. ROBERTS 











SUB-sEcrT. 6.—LoOss ON INVESTMENTS. 
Authorised investments.]—-See Part IV., Sect. 1, 
sub-sect. 3, B. (a) iii., ante. 


Unauthorised investments.]—Sce Sect. 4, sub- 
sect. 5, ante. 


misappropriated mone 
by testator to invest, 


J.—VOL. XXIV. 


given to him | the time of the 


© had in fact at 


securities or money 
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Secr. 5.—FOR ACTS OF CO-REPRESENTATIVE. 


SUB-SECT. 1.—IN RESPECT OF ASSETS RECEIVED. 


Sce Trustee Acts, 1893 (c. 53), 8.24: 1925 (c. 
5.30; Trusts & ripe : oy: 


7007. Only for such assets as representatives 
recelve.|—-Where there are two exors. & onc of 
them is made deft., he shall be charged no further 
than for the goods come to his own hands.— 


HiERBAGE v. BacKsHAW (1593), Toth. 86; 21 
Ww. RR. 131. 


7008. -]—An exor. shall oniy be charged 
to the amount of the assets which come to his 
hands, & not for the wrong or devastavit of his 
companion.—HARGTHORPE v. MILFORTII (1594), 
Cro. Eliz. 318; 78 BE. R. 568. 


Annotations :—Folld. Champneys v. Browno (1735), Barnes, 
440. Refd. Nation v. Tozer (1834), 4 Tyr. 561. 


7009. .]~-A co-exor. shall not be charged 
for more than comes to his hands.—JOHN v. 
KINGSTON (1633), Toth. 87; 21 E. R. 132. 


7010. —-— Unless agreement between executors 
—For dealing with assets.|—-In case of joint 
exors., none is chargeable for more than comes to 
his hands severally. But... if by agreement 
amongst themselves, one be to receive & inter- 
meddle with such a part of the estate, & another 
with such a part, cach of them will be chargeable 
for the whole: because the receipts of each are 
pursuant to the agreement made betwixt both.— 
GILL uv. A.-G. (1662), Hard. 314; 145 BE. BR. 474. 
Annotations :—Apld. Sadlcr v. Hobbr (1786), 2 Bro. C. C. 

114. Refd. ht. v. Artillery Ground, Tower Division & 


Bray (1754), Park. 167; Crosse v. Smith (1806), 7 East, 
246: Steen v. Mills (1833), 2 L. J. K. B. 106. 


7011. Executors acting severally.}—-Danr- 
WELL v. DARWELL, No. 7064, post. 


7012. .|—Three administrators appuinted 
a receiver who received a sum of money for their 
use, & divided to each administrator one-third 
part; two of the administrators afterwards 
failed ; & the question was upon a point reserved 
at Nisi Prius, whether the third administrator was 
liable for the whole sum, or for his own third part 
only to a new administrator. 


Deft. is responsible for that third part only 
which he received, & not for a devastavit com- 
mitted by his co-administrators (per CuR.). -- 
CHAMPNEYsS v. BROWNE (1735), Barnes, 440; V4 
k. ht. 094. 























7013. —LITTLEHALES t. GASCOYNE, No. 
7238, post. 
7014. No assets in fact received.]|—STEARN 


v. Minus, No. 7313, post. 


7015. Alleged collusion by executors.]| 
On a bill filed against an exor., seeking to charge 
him in respect of devastavits committed by his co- 
exor., who had died, deft., by his answer, denied 
that; he had ever interfered in testator’s affairs 
in the lifetime of the co-exor. ; & it was admitted 
that he had not proved the will till the death of 
that exor. :——Held: nevertheless, upon the evi- 
dence of two witnesses, speaking to different facts, 
but corroborated by circumstances, more especially 
by the fact of a composition deed having been 
executed by the surviving exor. with the exor. of 
deceased, there was a sufficient ground for inquiring 








Hs Pharr jon no 


CLARK ?. BELLAMY (1900), 20 C. L. T. 
n his hands.— ‘ 


350; 27 A. R. 435.—C. 


676 - 
Sect. 5.—For acts of co-representative: Sub-sects. 1, 
2 & 8.1 


into the acts of the surviving exor. The ct. accord- 

ingly directed special inquiries on the subject.— 

JAMES v. FREARSON (1842), 1 Y. & C. Ch. Cas. 

370; 62 EB. R. 929. 

Annotation :—Refd. Re Stovens, Cooke v. Stevons, [1897] 
1 Ch. 422. 


SuB-sEcT. 2.—NEQGLECT oF DuTY. 


See Trustee Acts, 1893 (c. 53), s. 243 1925 (c. 19), 
s. 30. 


7016. No protection.|—A trustee who stands by 
& sees a breach of trust committed by his co- 
trustee becomes responsible for that breach of 
trust. 

Testator bequeathed to his partner & to B. his 
personal estate, upon trust to invest the same, for 
the benefit of his wife & children. Both exors. 
proved the will, & the surviving partner retained 
testator’s moneys in the trade, which were lost. 
B. took no active part in the trusts, but was cog- 
nisant of the breach of trust, & took no proceed- 
ings to prevent it:—Held: B. was responsible 
for the consequences of the breach of trust.— 
Booru v. Booty (1838), 1 Beav. 125; 8 L. J. Ch. 
39; 2 Jur. 938; 48 BE. R. 886. 

Annotations :—Apprvd. Styles v. Guy (1849), 1 Mac. & G. 
422. Refd. Blakely v. Blakely (1855), 24 L. T. O. S. 
822; Chillingworth v. Chambers, [1896] 1 Ch. 685. 
7017. -|—(1) Two exors. were directed, 

after making some annual payments, to invest & 

accumulate the surplus. One of the _ exors. 
received the dividends of stock for several years, 

& misapplied them; it did not appear that the 

other exor. had any knowledge thereof :—Held : 

om oe was not answerable for the breach of 
rust. 


(2) Two exors. sold out stock, & the produce 
was received by one:—Held: the other was 
responsible for its misapplication, but was entitled 
to an inquiry, whether any part had been applied 
in discharge of claims against testator. 


(3) There can be no doubt that if an exor. 
knows that the moneys received by his co-exor. 
are not applied according to the trusts of the will, 
& stands by & acquiesces in it, without doing 
anything on his part to procure the due execution 
of the trusts, he will in respect of that negligence 
be himself charged with the loss (LORD LANGDALE, 
M.R.).—WILLIAMS v. Nixon (1840), 2 Beav. 
472; 9L. J. Ch. 269; 48 E. R. 1264. 


Annotations :—As to (3) Refd. Blakely v. Blakely (1855), 
24 L. T. O. 8. 322. Generally, Mentd. M : 
(1842), 1 Hare, 319. eae ga ais 











7018. .|—TERRELL v. MATTHEWS, No. 7050, 
post. 
7019. Once responsibility assumed.] — It 


is the duty of all exors., who prove the will, to 
watch over, & if necessary to correct, the improper 
conduct of each other, & mere passiveness in an 
exor. will frequently form no protection, where 
the earlier authorities would seem to exempt him 


PART VI. SECT. 5, SUB-SECT. 2. 


p. General rule.]—~ When one or 
more of several trustees acts or act in 
tting in & dealing with the trust 
ds, ap inactive trustee is account- 


stands by & 


able therefor equally with the others, 
if having the means of knowledge by 
exercise of ordinary vigilance, 
gran ue a pee 2 truat 

-~~MCCARTER v. JFAKTER 
(1884), 7 O. R. 243.—CAN. 


EXECUTORS AND ADMINISTRATORS. 


from liability. —StyLus v. Guy (1849), 1 Mac. & G. 
422; 14 Jur. 355; 41 E. R. 1828; sub nom. 
SriLes v. Guy, 1 H. & Tw. 523; 19 L. J. Ch. 185; 
14 1L. T. O. S. 305, L. ©. 


Annotations :—Refd. Paddon v. Richardson (1855), 7 De 
G. M. & G._ 663; Re Stevens, Cooke v. Stevens, [1898] 
1 Ch. 162. Mentd. Re Flower & Metropolitan Board of 
Works, Re Fiower & Same (1884), 27 Ch. D. 592. 











7020. -|—Travis v. MILNE, MILNE 
v. MILNE, No. 5979, ante. 
——.]—Re ATKINSON, PaGE 2. 


7021. 
GADSDEN (1904), 48 Sol. Jo. 641. 


7022. Permitting co-representative to retain 
assets—Assets subsequently lost—Fund for charity.] 
eee PooR CHARITY CASE (1629), 

uke, e 


70238. -]—Where a trust fund standing 
in the names of two trustees had been sold out, & 
the money had been received by one of them, who 
was to pay it to the ccstuis que trust, but failed to 
do so & afterwards became insolvent & the money 
was lost :—Held: the other trustee was not 
exonerated from personal liability to make good 
the fund, on the ground that all the acts which 
he had done were required for convenience or 
conformity.—Curris v. MASON (1843), 12 L. J. Ch. 
442; 1L. T. O. S. 383, L. C. 


7024. Assets in co-executor’s firm.]— 
(1) An exor. directed to invest in real or sufficient 
securities is liable for loss sustained by leaving 
the assets in a firm even of which his co-cxor. is a 
partner. 

(2) Dividends received in respect of part of the 
estate of testator being in the hands of the agent 
of one exor., & part of the estate being in a firm 
of which his co-exor. is partner, but which is or 
is expected to be insolvent, the agent cannot 
demand a general release as a condition of payment 
of a share of such estate to a legatee.— FULTON v. 
GILMORE (1845), 4 L. T. O. S. 431. 


7025. ———_ ——— Co-representative mortgagor of 
deceased.]—CANDLER v. TILLETT, No. 7047, post. 


7026. ——.]—Testator gave annuities to 
pitis., & appointed three exors., one of whom, A., 
was residuary legatee. No fund was set apart 
to answer the annuities, but A. was permitted b 
his co-exors. to receive the assets, which he wasted, 
though he paid the annuities for eighteen years, 
at the end of which he became insolvent :—Held: 
the co. exors. were liable to pltfs. for A.’s receipts. 
—EGBERT v. BuTTER (1856), 21 Beav. 560; 52 
E.R. 976. 

Annotations :—Mentd. Fox v. Buckley (1876), 3 Ch. D. 508 ; 

Re Milnes, Milnes v. Sherwin (1885), 53 L. T. 534. 

7027. Improper retention of funds in 
bank.|—Testator, who died in 1835, directed his 
exors. & trustees, A. & B., to convert his real & 
personal estate, & after paying his debts, ctc., to 
invest the proceeds on mtge. of freeholds, etc., 
or on Govt. securities. A. & B. deposited the 
proceeds in a bank, at interest, in their joint 
names. A. died in 1842, & B. drew out the balance 
& applied it to his own use. No suflicient reason 
being shown for retaining the money in the bank : 
—Held: the estate of A. was liable to make good 























a. Permitting co-representative _ to 
retain asscta—Assets subsequently lost 
—Co-representative of mortgagor of 
dec. -J—One of two exors. was 
indehted to the estate on a mtge. to 
testator of which his co-exor. was 


he 
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the loss.—G1BBINS v. TAYLOR (1856), 22 Beav. 
344; 4 W. R. 432; 52 F. R. 1140. 


7028. -|—A., one of the two trustees 
& exors. o resident in L., authorised a 
erson to get in three mtges., part of the estate. 
ihe solr. forwarded the deeds of reconveyance to 
., the other trustee, in the country, who executed 
ze returned them. The solr. received the money 
& paid it to A. alone, who misapplied it :-—Held: 
D. aa liable for the amount.—CowELL v. GaT- 
COMBE (1859), 27 Beav. 568; 54 E. R. 225. 


7029. ——.]—-Testator bequeathed all his 
ersonal estate, in trust, to two trustees, & exors., 
eS provided that each trustee should be exempted 
fon liability from losses occurring without his 
own wilful default, & should retain & allow to his 
co-trustee all expenses incidental to the trustec- 
ship; & further, that one of the trustees, an 
auctioneer, should act in the management & 
winding up of his affairs, &in converting the same 
into money. The trustee, the auctioneer, sold 
part of testator’s effects by auction, & died thirteen 
months afterwards insolvent, when the moncy 
arising out of the sale, which had been allowed to 
remain in his possession, went to his creditors :— 
Held: the surviving trustee was liable for the 
trust-money. aie aon v. Hiaatns (1868), 17 
L. T. 525; 16 W. R 


7030. ene of two trustees re- 
tained possession of a moiety of bonds held in 
trust, & which passed by delivery, & one trustee 
committed a breach of trust :—ZiHeld : 
trustee was liable to make good the loss sustained. 


Deft. did not discharge his duty in allowing his 
co-trustees to retain possession of one-half of the 
bonds & the course pursued enabled the co- 
trustee to improperly deal with them (HALL, 
V.-C.).—LEwis v. Nosss (1878), 8 Ch. D. 591; 
iin J. Ch. 662 ; 26 W. R. 631. 


Annotations —-Retd. Re Sisgon’s s Settlmt., Jones ». Trappes, 
{1 aoe 1 Gh. 262. Mentd. Re Roth, Goldberger v. Roth 
(1896), 74 L. T. 50; Re Smith, Smith v. Thompson, 
% Bue) Hy Ch. 71; Re Wragg, Wrage v. Palmer, [1919] 








of a will 

















eats .]—Testatrix who had a general 
power of appointment over a sum of consols 
comprised in her marriage settlement, gave certain 
specific legacies of this stock. On her death the 
stock was sold by the trustees of the settlement, 
& the proceeds paid into a bank to the joint 
account of the two exors. of the will. Crossed 
cheques for the legacies were drawn by the exors., 
payable to the order of the legatees respectively. 
‘The indorsements were forged by one of the exors., 
who obtained payment to himself, & absconded. 
The legatees never consented to the payment 
being made in cash :—Held: it was the duty of 
the exors. to have re-converted the money into 
stock, & the remaining exor. was liable for the 
value of the imc .—Re BENNISON, CUTLER v. 
Boyp (1889), 6 T. 859. 


7082, -——- Mere permission does not involve 
liability—Subsequent concurrence in application.} 
—~——One exor. in t is not answerable for the 
receipts of the other merely by taking probate, 
permitting the other to possess the assets, & 


aware, but took no steps to compel 


the other | 
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joining in acts necessary to enable him to ad- 
minister. Secus: if he goes farther, & concurs 
in the ap lication. —HOovVEY v. BLAKEMAN (1799), 
4 Ves. 596; 31 E. soi 306. 
Annotations: Ref. ambers v. Minchin 1802), 7 Vos. 
Crosse v. Smith ENS) 7 East, 246; rell v. 
Matihows p (1841), . & G. 433, on: 
(1849), 1 ac. & G 423, " Mentd. Denton v. Davy 
3 WC. 15; Campbell v. Campbell (1842). 13 Sim. 


OF REPRESENTATIVE. 


7033. ——— Through collusion or fraud.}—Town- 
LEY v. SHERBORNE, No. 6936, ante. 





7034. ——-.]—LANGFORD v. GASCOYNE, No. 
7041, post. 
7035. Subsequent breach of trust.]—-Two 


exors. permitting their co-exor. to retain in his 
hands the ascertained residue :— Held: liable as 
for a breach of trust.— LINCOLN v. WRIGHT (1841), 
pate 427 ; Pi Bh. R. 404. 


Anno Apprved. Styles v. Guy (1849), 1 Mac. & G. 
an Monta. ingworth v. Chambers, {1896] 1 Ch. 
70386. ———.]—-Re ATKINSON, PAGE v. GADSDEN 


(1904), 48 Sol. Jo. 641. 


SuB-SEcT. 3.—IENTRUSTING ASSETS TO Co- 
REPRESENTATIVES. 


See Trustee Acts, 1893 (c. 53), 5.243; 1925 (c. 19), 
s. 30. 


7037. Representative entrusting assets answer- 
able for them.|—-If one exor. pays over assets to 
the other, he is still answerable for them.—ANON. 
(1728), Mos. 25; 25 BE. R. 254. 


7038. .]—(1) Exors. drawing a joint draught 
for property of their testator, & suffering it to 
remain in the hands of a tradesman :—Held : both 
were liable, although one of them had done no 
other act in execution of the will. 

(2) I take it to be clear that where by any act 
or any agreement of the one party, money gets 
into the hands of his companion, whether a co- 
trustee or co-exor., they shall both be answerable 
(LoRD THURLOW, C.).—-SADLER v. Hosss (1786), 
2 Bro. C. C. 114; 29 EB. R. 66, L. C. 





Annotations :—As to (1) Folld. Scurtield v. Howes at a 
Bro. C. C. 90. Consd. Chambers v. WELT Ty ie eee 
186. Refd. Ho ovey v. Blakeman (179 9), 4 Ves. 596 : 
Steen v. Mills (1833), 2 L. J.K.B. 106; Gregory 0. Gregory 
(1836), 32 Y. & C. Ex. 313. dAs to (2) Consd. Crosse ». 
Smith (1806), 5 Kast, 246 
7039. ——- Where entrusted unnecessarily—Or 


voluntarily.|—If one exor. possess part of his 
testator’s estate, & pays it over to another exor., 
who embezzles it, the former, or in case of his 
death, his assets shall make it good. 

Where one exor. receives the whole or part of 
his testator’s estate & pays it over voluntarily & 
unnecessarily to his co-exor. & the same is em- 
bezzled ; if embezzled or lost he who so paid it 
is answerable (CLARKE, M.R.).—TOWNSEND v. 
BARBER (1763), 1 Dick. 356; 21 E. R. 307. 

Annotation :-—Consd. Re Gausaustne, Gasquoine vr. Gasquoine, 

(1894) 1 Ch. 470. 

7040. ——— ——— Act done in regular course of 
business not unnecessary.)|—The proposition in 


Action against representative of exor. 


payment, & the mtgor. or. for losa by his neligence. his co-exor. 
executed a discharge under the statute, 70391. age pasada tr pdanghate anperie? having ec funds of 
registered the same :—Held: the aaecesanetl 4 pa ssa eid testators esta : no neghi- 
CO-exor. was able t to make good any 11903 it BPP vi v. SHIELDS, ad bo imputed.—AvsTIN Pt. 
logs occasioned -—~MOPHADDEN ] . iar RURTIN orradep 3 C. 1a R. 516.— AUS. 
v. Bacon Cse7 he} 3 r. 591.—OAN. xr. Misappropriation of funds.) — s. ——~.}+-H. & C. were appointed 
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Candler v. Tillett, No. 7047, post, that an exor. 
who does an act by which his co-exor. obtains 
sole possession of a part of testator’s estate 1s 
liable for the co-exor.’s sare vaseartie of. it must 
be read, ‘‘ who unnecessarily does an act.” | Such 
an act is not “ unnecessary ” if it is done in the 
regular course of business in administering the 
property. 
Testator up to his death was the registered 
holder of a large amount of American railway 
bonds. These bonds were issued payable to 
bearer, but the holder could register them, after 
which they could only be transferred by entry in 
the books of the co., but the owner could un- 
register them so as to make them again payable to 
bearer. Exors. who desired to sell bonds of which 
their testator was registered holder could either 
sell & transfer them as registered bonds, or un- 
register them & then sell. It was proved that the 
former course was extremely unusual. Testator 
appointed his wife & two stockbrokers, J. & C., 
his exors. & trustees, & authorised J. & C. to charge 
for business done by them as stockbrokers for his 
estate. J. had been testator’s stockbroker. The 
exors. determined to sell the bonds, & for that 
purpose the three unregistered them & put them 
in the hands of J. to sell. J. sold them & from 
time to time paid considerable sums into a bank 
to the account of testator’s estate, but ultimately 
absconded after misappropriating a considerable 
part of the proceeds. The dispositions of testator’s 
will were such that the sale could not be treated 
as an unauthorised act, & the absconding of J. 
took place within eleven months after the death 
of testator. Testator’s children brought this 
action to make all three exors. liable for the loss :— 
Held; the unregistering the bonds & handing 
them to J. to sell were not ‘‘ unnecessary ”’ acts, 
& the co-exors. were not liable for J.’s misappro- 
priation; & as J. was trusted by testator & his 
co-exors. had no reason to suspect him, there had 
been no such delay in calling upon J. for an account 
as to make them Hiable.—Re GasQuoinn, GAS- 
QUOINE v. GASQUOINE, [1894] 1 Ch. 470; 63 
L. J. Ch. 377; 70 L. T. 196; 10 T. L. R. 220; 
7 RK. 449, C. A. 


7041. —— Although with innocent motive.!— 
Exor. doing any act, by which property gets into 
the possession of another executor, though with an 
innocent motive, is equally answerable. Other- 
wise if he is merely passive.—LANGFORD v. GAS- 
COYNE (1805), 11 Ves. 333; 32 E. R. 1116. 


tations :—Consd. Thompson v. Finch (1856), 22 Beav. 
316. Refd Clough v. Bond (1838), 3 My. & Cr. 490; 
Moses v. Levi (1839), 3 Y. & C. Ex. 359; Broadhurst v. 
Balguy (1841), 1 Y. & C. Ch. Cas. 16; Stiles v. Guy 


cxors. H. took upon himself the actual 
jnanagement of the estate, with the 
knowledge & consent of, but not under 
any express agreement with C. H. the 
applied a sum of money to his own use fo 
but oon ivi was not fk feed + ane wi pure 
con e © usua emnity clause circumstances, 
oxonerating each from liability for the 
other :—Held: C. was not liable for 
the sum appropriated by H.—KINg »v, 
HILTON (1881), 29 Gr. 381.—CAN. 


t. ——.}-—Testator empowered his a. 
exors. to sell his lands to pay off 

debts or incumbrances inst his 
estate. The land was sold by the 
exors., but by tacit consent, one of 
them took the management of the 
estate & received the moneys arising 


R 





portion of the 
was by the will 


from it, including the proceeds of the 
sale, which he misappropriated. An 
extrix. joined in the conveyance to 
urchaser for the sake of con- 
ty, but did not receive any of the 

-mouey :—Held: under these 
tho extrix. was not 
responsible to the estate for the mis- 
appropriation by her co-trustee.— b 

© CROWTE CROWTER v. HINMAN : 
(1885), 10 O. R. 159.—CAN. 


-] — Where 
exors. who was entitled under the will 
to a sum charged on the real 
had applied in his own business a 
rsonal estate, which 


which was not equal in amount to 


ADMINISTRATORS. 


1849), 1 H. & Tw. 523; Re Gasquoinc, Gasquoine v. 
asquoine, [1894] 1 Ch. 470. Mentd. Symonds v. Je 
(1878), $4 L. T. 277. 
7042. ——— Entrusted for payment of deceased’s 
debts.]|—-CrossE v. Smrtu, No. 6926, ante. 


7043. ——— In due course of administration 
—Rule in equity..—Moszs v. Levi, No. 7046, 
post. 


7044. ——— Representative acting as agent of co- 
representative—Co-representative having legal title 
to funds—Proceeds of sale of land.]—An exor., 
who is employed by his co-exor. as his agent to 
sell an estate, which, under the will of testator, 
the co-exor. alone had power to sell, & who hands 
over the price of the estate to his co-exor., is not 
accountable for the misapplication of that price 
by the co-exor., because he had no legal right to 
retain it, although, by the will of testator, the price 
of the estate, when sold, was to be considered as 
part of his personal estate.—DAVIs v. SPURLING 
(1829), 1 Russ. & M. 64; Taml. 199; 39 E.R. 25. 
Annotations :—Mentd. A.-G. v. Chesterfield, (1854), 18 

Beav. 596; Blagrave v. Routh (1856), 2 K. & J. 509; 

Gothing v. Keighley (1878), 9 Ch. D. 547. 

7045. Entrusted for payment of residuary 
legatees.]|—(1) Testatrix bequeathed the residue 
of her property to certain persons, some of whom 
lived in the west of England & others in Norfolk, 
& she appointed two persons to be exors., one of 
whom lived at Clifton, & the other at Diss. The 
exors., having paid all the debts & specific legacies 
of testatrix, entered into an arrangement by which 
the Clifton exor. was to pay the residuary legatees 
in the west of England, & the Diss exor. those in 
Norfolk, & the residuary funds were apportioned 
between them for that purpose. The Diss exor. 
having made default in payment of one of the 
legatees in that neighbourhood :—Held: the other 
exor. was responsible for the default. 

(2) Although a ct. of equity will give protection 
to an exor. who hands over testator’s assets to his 
co-exors. for the payment of testator’s debts in a 
due & ordinary course of administration, the 
principles upon which that protection rests do 
not apply to the case of an exor. handing over the 
assets for the payment of testator’s residuary 
legatees.—-MosEs v. LEVI (1839), 3 Y. & C. Ex. 
359; 160 EK. HR. 741. 


7046. ——— Assets only obtainable by act of repre- 
sentative—Co-representative appointed acting ad- 
ministrator—Direction to pay debts to him.|—A., L.., 
C., D. & E., the two latter being married women, 
took out administration to an intestate, & after- 
wards appointed C. to be the acting administrator, 
& directed the creditors to pay their debts to him. 
C. became insolvent :—Held: A., B. & U., & the 
husbands of D. & E., were responsible for C.’s 








the charge in his favour on the realty 
& his co-vxor., though aware of suc. 
application had not taken any steps 
to prevent the samo :—-lleld: they 
were both cqually liable to account for 
the whole of the principal suin & 
interest.— ARCHER v. SEVERN (1886), 
13 O, It. 316.—CAN. 


‘J — The retention or inis- 
appropriation by a co-voxor. of funds 
drawn fromn the cstate by him as agent 
of a legatece, is a full discharge of the 
Hability of his co-oxor. in an action b 
tho legatec.—PEROY v. NORMAN (1881), 
6 Nfl e L. It. 360.—-NFLD. 


6. «issets entrusted to managing 
executor—<Advunces made to him-——On 
part of assets of cstutc.]-—Whore 





one of two 


estate, 


ted to be invested, 


Part VI.-—Lianiuiry 


receipts. LEEKS v. SANDERSON (1830), 4 Sim. 28; 
58 EB. R. 12. 

7047. J—(1) If one exor. does an act 
which enables his co-exor. to obtain sole possession 
of money belonging to the estate, & which, but 
for that act, he could not have obtained possession 
of, & the money is afterwards misapplied by such 
co-exor., both are liable for the loss, 


(2) C. knew that T., his co-exor., owed money 
io testator on an equitable mtge., allowed him to 
keep the title-dceds in his sole possession, taking 
no steps to compel payment, though he was very 
active in recovering a debt duc to himsvif personally 
from T. TT. deposited his title-deeds with another 
person as & security for fresh advances, & testator’s 
debt was lost :—Held: C. was liable for the loss. 


(3) Testator placed his securities in the custody 
of T., his confidential solr. By his will he appointed 
', & C. his exors. T. made out a list of such 
securities, which he signed & retained in a box, but 
he gave the key toC. Afterwards T. sent the box 
to ., requesting him to take out a mtxe. security 
& send it to him for the purposes of an intended 
transfer. C., having no reason to suspect '., 
complied, & the mtge. moncy was received by T. 
alone & misapplicd by him :—Held: his co-exor., 
C., was not liable, it appearing from the evidence 
that the solr. had a second key of the box, & could 
& probably did, open the box himself.—CANDLER 
» IMLLETY (1855), 22 Beav. 257; 4 W. R. 160; 
52 E.R. 11063 sub nom. CANDLER v. TILLETT, 
CANDLER v. WADR, CANDLER v. WHEELTON, 
WADE v. CANDLER, 25 L. J. Ch. 505. 


Annotation :—As to (1) Consd. Re Gasquoine, Gasquoine v. 
Gasquoine, [1894] 1 Ch. 470. : 








Sun-secT. 4.—JorIntT Acts. 
A. In General. 


7048. Taking out probate.|—Ilovey v. BLAKE- 
MAN, No. 7032, ante. 


7049. Joinder in necessary acts of administra- 
tion.]|— Hovey v. BLAKEMAN, No. 7032, ente. 


7050. .]—(1) A., an exor. & trustee, concurs 
with his co-exor., & co-trustee, B., in selling out 
public stock, part of their testator’s property, 
& in conveying & surrendering testator’s freehold, 
leaschold, & copyhold estate to purchasers, & 
they both subscribe the receipts in writing for the 
amount of the respective purchase-moneys, which 
were indorsed on the back of the purchase deeds ; 
but B. alone received the moneys, & the produce 
of the stock :—Held: the acts in which A. had 
joined, with B., being indispensable & necessary 
for the administration of testator’s estate, he 
ig oe liable for a devastavit thereof, committed 

y 

(2) In a suit instituted by residuary legatees 
under a will, against A. & B., the exors., B. having 
become bkpt., & at the time of his bkpcy. being 





advances were made in good faith by 
way of loan to the managing exor., as 
such, & subsequently security was 
taken therefor from him on part of the 
assots of the estate, & the name of the 
lender appeared as a creditor in 
several annual balance sheets sent to 
the other exors., & no objection on 
their part was ever mado :—Held: 
the securitics would not be ordered to 
be delivered back to them, without 
payment of such advances.—EWART v. 


GoRDON (1867), 13 Gr. 40.—CAN. 
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d. Management entrusted 
the executors—Ltahility 
Where testator by his 
the management of the propert 
widow along with two out of 
oxors. including tho widow, it is not 17 
open to one of the exors., who was not 
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largely indebted to testator’s estate, the ordinary 
decree only was made at the hearing of the cause, 
no distinct case of malversation having been 
adduced against A., & the master, by his report, 
charged B. alone with the receipt of testator’s estate. 
The ct., on further directions, on the application 
of pltfs., declined to direct an inquiry as to the 
balances of testator’s estate retained in B.’s 
hands from time to time, for the purpose of 
enabling pltfs. to establish a case of liability 
against A. in respect of such balances. 


(3) An exor. who proves a will may be wholly 
passive, or active, so far as it is necessary to enable 
his co-exor. to act in the administration of the 
estate, but the acts in which he joins must be 
necessary for the purpose of such administration. 
—TERRELL v. MatTrHews (1841), 1 Mac. & U. 
433, n.; 11 L. J. Ch. $1; 5 Jur. 1074; 41 KR. 
1333, L. ©. 


Annotation :—Aa to (2 A 
Ie are (2) Refd. Peterson v. Peterson (1867), 
7051. -|—Re GASQUOINE, 
GASQUOINE, No. 7040, ante. 





GASQUOINE 2, 


B. Joinder in Sale of Property. 

7052. Liability for assets received by co-executor. } 
—Exors. who all join in a sale shall be all charged, 
though one only receives the money: secus of 
trustees.—APLYN v. BREWER (1701), Prec. Ch. 
173; 24 FE. R. 84. 

Annotations :—Refd, Sadlor v. Hobbs (1786), 2 Bro. C. C. 

114; Scurficld v. Howes (1790), 3 Bro. C. C. 90. 

7053. .1—Two trustees for sale of an estate 
join in a conveyance of it to a purchaser, & in a 
receipt for the consideration money; but cach 
of them received only a moiety thereof. One of 
them afterwards becomes insolvent; the other 
shall not be answerable for what the insolvent 
trustee received. 

Otherwise it is where exors. join in sales.— 
FELLOWS v. OWEN (1705), 2 Vern. 504,515 ; Freem. 
Ch. 283, 286; 23 E. R. 922, 929; sub nom. 
FELLOWS v. MITCHELL, 1 P. Wms. 81. 


Annotations :—Apld. Murrell v. Cox & Pitt (1706), 2 Vern. 
570. Refd. R. v. Artillery Ground, Tower Division & 
ord. 


(1754), Park. 167; Sadler v, Hobbs (1786), 2 Bro. 
.114; Scurfield v. Howes (1790). 3 Bro. U. C. 90. 
Mentd. Sibthorpe v. Moxholme (1747), 1 Wils. 178; Leeds 

v. Amherst (1850), 20 Boav. 239. 

7054. No inquiry as to necessity for sale.|— 
One exor. & trustee charged under the curcum- 
stances with a loss occasioned by joining in the 
sale of stock; the other having received all the 
money & absconded. 

It is not enough to say it [the concurrence in the 
act) is legally necessary ; but their purpose must 
be made out to be connected with the duc 
execution of the trust... . Can it possibly be 
said that deft. did more than leave it to his co-exor. 
to do what he pleased with the property ? (LORD 
ELDON, C.).—CHAMBERS v. MINCHIIN (1802), 7 
Ves. 186; 32 BE. R. 76, L. C. 


Annotations :-—Refd. Clough v. Bond (1838), 8 L. J. Ch. 51 ; 
Terrell v. Matthews (1841), 1 Mac. & G. 436, n.; Stiles 
v. Guy (1849), 14 L. T. O. S. 305. 








specifically entrusted with the manage- 
ment, to contend for the purpose of 
avoiding liability as exor. that his 
duties were purely advisory, that he 
was but one of many, that votes of the 
majority of the exors. governed, & 
that the real management was entrusted 
to two of the exors. in co-operatio 
with the widow.—LAKHMICHAND 1. 
JAI nN a (1905), I. L. R. 29 Bom. 
0.— e 


to two of 
0 others. }-—~ 
committed 
to his 
he five 
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Sect. 5.—For acts of co-representative: Sub-sect. 4, 
B.&C. Sect. 6: Sub-sect. 1.) 


7055. .]— According to what rate shall 
an exor., who is also one of several residuary 
legatecs, be charged with stock sold out by him 
& applied in payment of his own share of the 
residue, long before proportional payments are 
made to the other certiorari a 
v. HARRINGTON (1822),1L. J. 0.8. Ch. 41. _ 


7056. Not devoted to purposes of adminis- 
tration.]—WILLiaMs v. NIxon, No. 7017, ante. 


7057. Purpose of sale—Paying debts— 
Money not required therefor.]|—SHIPBROOK (LORD) 
v. HINCHINBROOK (LORD) (1805), 11 Ves. 252; 32 
E. R. 1085. 

tations :—Apld. Underwood v. Stevens (1816), 1 Mer. 

4 Conad. Spree ek (1839), 3 Y. LG. tex, 359, 
Refd. Clough v. Bond (1838), 3 My. & Cr. 490; Terrell 
v. Matthews (1841), 1 Mac. & G. 433,n.; Stiles ». Guy 
(1849), 1 Mac. & G. 422; Re Gasquoine, Gasquoine v. 
Gasquoine, (1894] 1 Ch. 470. Mentd. Broadhurst v. 
Balguy (1841), 1 ¥. & C. Ch. Cas. 16 ; Symonds v. Jenkins 
(1876), 34 L. 'T. 277. 

7058. ——- ——- ——— ———.]—_Exors. & trus- 
{ees charged for negligence by joining in a 
transfer to a co-exor. upon his representation, that 
it was required for debts; but not liable so far as 
they can prove the application to that purpose ; 
though he possessed other funds, not through 
them; which funds he wasted.—SHIPBROOK 
(LORD) v. HINCHINBROOK (LORD) (1810), 16 Ves. 
477; 33 E. R. 1066, L. C. 

Annotations :—Apld. Underwood v. Stevens (1816), 1 Mer. 
712. Refd. Clough v. Bond (1838), 8 My. & Cr. 490; 
Terrell v. Matthews le 1 Mac. & G. 433, n.; Re 
eesquolne, Gasquoine v. Gasquoine, (1894] 1 Ch. 470. 
Men ad. Broadhurst v. Balguy (1841), 1 Y. & C. Ch. Cas. 














7059. ——_- ———- —_— ———.]—One of two exors. 
& trustees, not having acted otherwise than by 
joining with his co-cxor. & trustee in the sale of 
stock, under a representation that the sale was 
necessary for payment of debts, which it was not ; 
the produce having been received by the latter, 
& the greater part applied by him to his own 
private purposes ; held chargeable for the amount, 
except so far as any part was applied to the trust 
purposes ; together with interest at 4 per cent. ; 
notwithstanding the parties beneficially interested 
consented to & approved of the sale, under a similar 
misrepresentation.—- UNDERWOOD v. STEVENS 
(1816), 1 Mer. 712; 35 E. R. 833. 
Annotations :—Consd. Moses v. Levi (1839), 3 Y. & OC. Ex. 

359. Refd. Clough v. Bond (1838), 3 My. & Or. 490; 

Terrell v. Matthews (1841), 1 Mac. & G. 433, n.; 


’ n, > (4 
ee gquolne, Gasquoine v. Gasquoine, [1894] 1 Ch. 470. 
_— d. Broadhurst v. Balguy (1841), 1 ¥Y. & C. Ch. Cas. 


7060. —-—- ——- Payment of legacies.]—Trnr- 
RELL v. Marruzws, No. 7050, ante. 


C. Joinder in giving Receipt for Money. 


7061. Liability for money received by co-repre- 
sentative.|—APLYN v. BREWER, No. 7052, ante. 


7062. ———.]—FELLOwWs v. OWEN, No. 7053, 
ante. 


7063, ———,]—If exors. join in receiving money, 
both are answerable. Otherwise where trustees 
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e. One recetving 


executor only & 
money—Receipt given by both executors.] we 


one only having tooofeed 
rece 

ther joined in t 

on the ground that the property ia 


EXECUTORS AND ADMINISTRATORS. 


join.— MURRELL v. Cox & Prrr (1706), 2 Vern. 
570; 23 E. R. 971; affg. (1705), 2 Vern. 570, n. 
Annotations :—Refd. Fellows v. Mitchell Gi705). 1 P. Wms. 

81; Scurfield v. Howes (1790), 3 Bro. CO. O. 90. 

7064. .|—If exors. sever in their receipts & 
disbursements, in such case they shall be only 
respectively answerable pro tanto; but if they act 
jointly, each of them shall answer the whole, if 
one becomes insolvent.—DARWELL v. DARWELL 
eee 2 Eq. Cas. Abr. 456, pl. 6; 22 B. R. 388, 





7065. ——— To creditors—Not to legatees.]—Two 
exors, join ia a receipt, & only one of them actually 
receives the money both chargeable to creditors, 
but not to legatees. ‘T'wo trustecs join in a receipt, 
& one receives the moncy; only the receiving 
trustee shall be charged.—CHURCHILL v. HOBSON 
(LADY) (1713), 1 P. Wms. 241; 1 Eq. Cas. Abr. 
247, pl. 2; 1 Salk. 318; 24 E. R. 370, L. C. 


Annotations :—Consd. Harden v. Parsons (1758), 1 Eden, 
145; Westley v. Clarke (1759), 1 Eden, 357; Sadler v. 
Hobbs (1786), 2 Bro. ©. C. 114. Dbtd. Scurfield v. Howes 

1790), 3 Bro. C. C. 90. Refd. KR. v. Artillery Ground 
ower Division & Bray (1754), Park. 167; Crosse »v. 
Smith (1806), 3 Smith, K. B. 203; Steen v. Mills (1833), 
2L. J. K. B. 106. 


7066. .|—Assignee of bkpt. employed a 
broker to sell a quantity of tobacco. The broker 
received the money, & at the end of ten days failed, 
before he paid it over. The assignee not bound to 
make it good. 


If two exors. join in giving a discharge for money, 
they are both answerable, though one only actually 
received it. Aliter where trustees join. 

If trustee appoints rents to be paid to a banker 
at that time in credit & the banker afterwards 
breaks, the trustee is not answerable (LORD 
HARDWICKE, (©.).—-BELCHIER v. PARSONS (1754), 
Amb. 218; 1 Keny. 38; 27 E. R. 144, L. C. 
Annotations :—Refd. Scurfield v. Howes (1790), 3 Bro. C. C. 

90; The Prima Vera (1808), Edw. 23; Raw v. Cutten 
(1832), 9 Bing. 96; Speight v. Gaunt (1883), 9 App. Cas. 
1; Robinson v. Harkin, [1896] 2 Ch. 415. Mentd. Fry 
v. Tapson (1884), 28 Ch. D. 268; Magnus v. Queensland 
National Bank (1887), 36 Ch. D. 25; Colchester Union 
Grdns. v, Moy (1893), 68 L. T. 564. 

7067. -|—Three exors. join in a receipt for 
conformity, thinking it necessary, for money, 
part of the assets, paid to one of them, which he 
dissipated :—Held: the others were not liable.— 
WESTLY v. CLARKE (1759), 1 Dick. 329; 1 Eden, 
357; 2 Keny. 541; 21 HE. R. 295, L. C. 


Annotations :—Consd. Sadler v. Hobbs (1786), 2 Bro. C. C. 


114; Scurfield v. Howes (1790), 3 Bro. C. 0. 90; Hovey 
v. Blakemau (1799), 4 Ves. 596; Chambers ». Minchin 
(1802), 7 Ves. 186; Crosse v. Smith (1806), 7 Kast, 246. 
7068. Depends on whether representative 
is acting.|—-WALKER v. Symonps, No. 6963, ante. 


7069. Receipt given—Money not in fact received 
——Representative liable.|Legacy to A. for life; 
remainder to B. & C., or in case one should die, 
living A., then to the survivor: B. & C. both die 
in the life of A. the legacy was vested, & went to 
the survivor. A trustee, joining in a receipt & 
reconveyance of a mortgaged estate, though he 
does not receive the money, is liable, & the receipt 
being in evidence, no in can be directed as to 
the fact.—ScuRFIELD v. Howszs (1790), 3 Bro. O. O. 
00; 29 BE. R. 425. 


Annotations :—Mentd. Montford v. Cadogan (1810), 17 
Ves. 485; White v. Baker (1860), 2 De G. F. & J. 55; 











under the control of both.~~DoYLe v. 


ointly charged, 


the aang 6 
the receipt, it is 
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Maddison v. Chapman (1861), 1 John. & H. 470; Re 
Alii to Chapman 18859. 64 L. J. Ch. 695; Re Pick- 
worth, Snaith v. Parkinson, (1899] 1 Ch. 642 ; Re Poultnoy, 
Poultney v. Poultney, [1912] 1 Ch. 245. 


7070. -]|—Testator having de- 
vised a real estate to his three exors. upon trust, 
to sell & apply the produce of the sale as part 
of his personaity, & having given to one of his 
exors. an option to purchase the estate at a certain 
price, the two other exors. conveyed it to him, 
& joined in a receipt for the purchase-money. 
The purchase-money was, in fact, not paid, & after- 
wards the third exor. became bkpt. :—Held: the 
two other exors. were answerable to the residuary 
legatec for the deficiency. GREGORY v. GREGORY 
eas & C. Ex. 313; 6L. J. Ex. Eq. 52; 160 











SrctT. 6.—-ACCOUNTS. 
SuB-sEcT, 1.—Dutry To KEEP ACCOUNTS. 


7071. General rule.|—SilARPE v. SIMPSON (1617), 
1 Roll. Rep. 358; 81 E. BR. 533. 


7072. .|—The first duty of an agent, re- 
ceiver, trustee, or exor., is to be constantly ready 
with his accounts, & neglect in this is a ground 
for charging him with interest.—PEARSE v. GREEN 
(1819), 1 Jac. & W. 135; 37 E. R. 827. 
Annotations :—Expld. Turner v. Burkinshaw (1867), 2 Ch. 

App. 488. Consd. Harsant v. Blaine, Macdonald (1887), 

56 L. J. Q. B. 511. Refd, Springett v. Dashwood (1860), 

2 Gilt. 521; Re Whitchead, kz p. Burnand’s Exor. (1860), 

2L.'1T. 776; Fry v. Fry (1864), 10 Jur. N. 8S. 983; Blogg 

v. Johnson (1867), 2 Ch. App. 225. 

7073. —-—.]—Exors. & devisees in trust to sell 
& pay legacies to testator’s nephews & nieces in 
classes, & to distribute the residue also among 
testator’s nephews & nieces, were empowered to 
postpone sale & conversion for five years, & ordered 
to pay the income to the persons entitled in the 
meantime. Tor five years before the bill was filed 
they held the estate in their hands, without 
suggesting any difficulties as to the ascertainment 
of the classes of legatees, kept no accounts, paid 
only a small part of the legacies, & to the residuary 
legatees neither principal nor interest, gave no 
information, & when applied to for accounts, sent 
no reply. Although illiterate men, & the estate 
large, they were ordered to pay the costs of the 
suit for administration, with the exception of costs 
of proving the pedigree. 

__Itis said, on behalf of these exors., that they are 
illiterate men, & that they cannot keep accounts. 
If a testator appoints a person to discharge the 
duties of an exor., inasmuch as he is sworn to dis- 
charge his duties as exor., his first duty plainly is, 
if he cannot keep accounts, to provide some one 
who can; because in this ct. the first & primary 
duty of every exor. or trustee having money in 
his hands to be received & to be paid is, that an 
account should be kept to be produced to those 
interested in the account when it is properly 
demanded (Stuart, V.-C.).—WROE v. SEED (1863), 


PART VI. SECT. 6, SUB-SECT. 1. 
7076 i. Position of infant executor. }— 
In a suit for tho partition of tho real 
estate of an intestate, who was one of — 
the exors. of his father’s will, & who 
died a minor, it was claimed on behalf 
of infant logatecs, who had not been 
paid their legacies, that an account 
should be taken of the personal catate 
Held: the exon iertta ten ae 
- exor. a or, 

his estate was not Hable to account 





Qr. 24 7 -—CAN. 


tisfacto 


ordered to 
petitioner or 


therefor.—Nasn v. McKay (1868), 15 
f. Apri to keep pro 


y of 
proceedings.}—In consequence of the 
unsa manner 
accounts of the estate had been kept 
by the exor., which necessitated 
oeed before the ct., the exor. was 
pay the tax 
pitf. out of his 
—PARKER v, SrmMs (1864), 5 
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4 Giff. 425; 9 L. T. 254; 9 Jur. N. 8. 11223 66 
E. R. 173. 


7074. Direction by testator—Absolving executcr 
from accounting as to residue—Effect.]—T'estator 
gave several leyacies & devised that the residue 
should be divided amongst several of his kindred 
by name, sixteen in all, in several proportions set 
down by him; but devised that the quantity of 
the residuary estate should be as his exor. 
voluntarily & without being thereto compelled 
by law should declare. The cxor. declared what 
the sum of the residue was, & accordingly paid 
fifteen of those legatees, but the sixteenth exhibited 
a bill to discover the estate, supposing it more. 
Plea disallowed. 


We must take heed that we make not such 
examples, under which, if men will be dishonest, 
they may shelter their dishonest dealings; & 
if the exor. would make no declaration, this ct. 
will have an account made (LORD NOTTINGHAM).— 
aca DAWLEY (1674), 2 Cas. in Ch. 198; 22 


7075. Accounts must be kept distinct—From other 
accounts.|—-FREEMAN v. FAIRLIE, No. 7308, post. 


7076. Position of infant executor.|—If letters of 
administration be granted to an infant, under 
which he receives & disposes of asscts of intestate, 
an account cannot be directed in respect of his 
receipts during his infancy.—-HINDMARSH v. SOUTH- 
GATE (1827), 3 Russ. 324; 38 EK. R. 597, L. C.3 
varying (1822), 11. J. O. S. Ch. 24. 
aunclation :—Consd. Stott v. Mcanock (1862), 31 L. J. Ch. 


7077. .|—(1) The chief clerk in his certifi- 
cate stated certain facts, but reserved the point 
to which they referred for the consideration of the 
ct. :—Held: the evidence used in chambers was 
admissible before the ct., who would consider it as 
the chief clerk himself had done. 

(2) An exor., an infant, who never proved the 
will, received during his infancy assets of testator 
& paid them to the tenant for life, by whom they 
were lost :—Held: by reason of his infancy at the 
time of the receipt, he was under no liability to 
account for them.—Srorr v. MEANOCK (1862), 31 
L. J. Ch. 746; OL. T. 592; 10 W. BR. 605, L. JJ. 


See, gencrally, INFANTS. 


7078. Executor who has acted—But not proved 
the will.]——_An exor. & trustee, who had acted but not 
proved, refused, & insisted that he was not bound, 
to account, & he placed every impediment in 
pitf.’s way. Having failed in his contention, the 
ct. on making a decree for an account, directed him 
to pay the costs of suit to the hearing.— BOYNTON 
ie aes (1862), 31 Beav. 340; 54 HK. R. 

0. 


7079. Executor illiterate—& incapable of keeping 
account.|—-WROE v. SEED, No. 7073, ante. 
Accounts of mortgagees.)—-See MORTGAGE. 


Accounts by trustees.)——See Trusts & 
TRUSTEES. 








Nfid. L. R. 37.—NFLD. 

. Failure to accounts— Penalty 
—When oorabe Unease the rules 
of 1844 & 1863 the penalty upon 
an exor. for failing to tile accounts, 
mentioned in the rules of 1844, was 
enforceable only where the judge, at 


the instance of some beneficiary, had 
fixed a time within which the exor. 


was to pass his accounts.—. LES v, 
a (i8p5), 14 N,. 4. L. R. 143,— 
bad 


accounts 
or costs of 


h which the 
pro- 


costa of 
rivato 
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Sect. 6.—Accounts: Sub-sect. 2, A. & B. (a) & (b).] 


SuB-SECT. 2.—-WHAT ACCOUNTS MAY BE 
ORDERED. 


A. Ordinary Account. 


7080. When appropriate—General rule.]—PAaRrT- 
INGTON v. REYNOLDS, No. 7182, post. 


7081. .|--Re WriGiTson, WRIGHTSON t. 
CooKE, No. 7088, post. 


7082. Whether ordered—Where cross action 
pending—For account on footing of wilful default.] 
——Motion by plitf., who was trustee under a will, 
& had filed a bill for the administration of the 
estate, for the master to take the accounts, refused ; 
some of defts. having suggested upon their answers, 
that pltf. ought to be charged with wilful default, 
& having since filed a cross bill seeking so to charge 
him.—WALLIs v. SAREL (1844), 3 L. T. O. S. 374 5 
8 Jur. 640. 


70838. —— ——— -]—Where a suit com- 
menced by will was instituted by an exor. for 
administration, against his co-exor., & the bill 
alleged wilful default, & sought consequent relief, 
& the latter subsequently commenced a second suit 
by an administration summons :—Held: the ct. 
would order the ordinary administration accounts 
to be taken, without waiting until the suit com- 
menced by bill could be brought to a hearing.— 
PIFFARD v. VANRENEN, VANRENEN v. PIFFARD 
Veal 5 New Rep. 399; 11 L. T. 766; 13 W. KR. 

o>» 


7084. ——— Representative out of jurisdiction.]— 
Where the administrator of a foreigner who died 
intestate in England went beyond the jurisdiction, 
& an administrator & ad litem of the intestate’s 
estate was subsequently appointed under Probate 
Act, 1857 (c. 77), s. 74, the ct., in a suit instituted by 
the liquidator of a French assocn. on behalf of 
himself & other creditors of the intestate, made a 
decree for an account of the personal estate in 
England, the appointment of a receiver, etc., but 
gave no direction with respect to the administrator. 
—COoLLAS v. ITmssré (1864), 10 L. T. 221; 12 W. i. 
565. 

7085. Accounts under R. S. C., Ord. 15, r. 1— 
In administration action—Discretion of court.)|— 
An action was brought in 1884 for the adminis- 
tration of the estate of a testator, who diced in 
1872, by an incumbrancer on three of the four 
shares of the residue, against the surviving trustee 
& the extrix. of a deceased trustec. The writ 
claimed only ordinary administration, but by the 
statement of claim various breaches of trust: were 
alleged against the trustees, particularly deceased 
trustec, whose estate was then under administra- 
tion by the ct. Pitf. applied under above rule 
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7080 i. When appropriate—General 
rule.J—Where an exor. or administra- 
tor applies for an order to administer 
the estate of a testator or intestate, 
an account will be directed to be taken 
of what he has received, or of what, 
but for his wilful default, he might have 
received.—LEDGERWOOD v. LEDGER- 
woop (1859), 7 Gr. 584.—CAN. 


h. Under administration — 
Amounts for which executors chomentie) 
—Testator devised his farm to minor 

& directed that no timber 

_ the use of the 

to piovont Tat enic ode 

cutting the timber for other purponea: 


when his 
twenty-one. 


amongst other le; 


bps the ordinary administration 
ecree the master may take an account 
of timber cut with which defts. aro 
chargeable.—STEWART ¥. 
(1871), 18 Gr. 21.—CAN. 


k. Farm stock d&: implements.) — 
Testator gave Ilegacics 
tae & ota years, & 

sons R. & D. 2 
tho cei te cot subject to charges, 
vent hi t ti D 
a me D. & Kh. 
were to get one-half of the stonk & 
implements which would then be on 
the lots, the her he to be divided 

5. 
child had not yet attained twenty-one. 
An account was directed to be peoueht } 


ADMINISTRATORS. 


for au order for the ordinary administration 
accounts & inquiries, & special inquiries pointing 
to the alleged breaches of trust -—Held: the 
application should be refused; having regard to 
the relief claimed by the writ, only the usual 
administration accounts & inquirics could be 
obtained under the rule; & as the substantial 
question at issue appeared to relate to the alleged 
breaches of trust, which would have to be deter- 
mined at the hearing, the usual accounts & 
inquirics might be unnecessary, & the ct., in the 
exercise of its discretion under Ri. S. C., Ord. 55, 
r. 10, ought to decline to order even the usual 
accounts at that stage of the action.—Re GYHON, 
ALLEN v. TAYLOR (1885), 29 Ch. J). 834; 54 
L. J. Ch. 945; 53 L. T. 639; 33 W. R. 620, CO. A. 


B. Account on Footing of Wilful Default. 


7086. Nature of account—cContrast to common 
account.|--PARTINGTON ?. REYNOLDS, No. 7182, 
post. 


7087. 
-Re BowEN, BENNETT v. LOWEN, No. 
post. 


7088. ——- Wilful default distinguished from 
breach of trust.)—(1) In an administration action 
charging trustees with active breach of trust, 
but not with wilful default, where the common- 
form administration order is taken directing 
the usual accounts & inquiries only, it is not 
competent to pltfs. to charge the trustees with 
breaches of trust committed before the issue of 
the writ or the judgment, but not alleged in the 
pleadings or proved at the trial, either for the 
purpose of obtaining relief against them as having 
committed breaches of trust, or for the purpose 
or removing the trustees. 

(2) In regard to an active breach of trust, 
as distinguished from wilful default, a pitf. is 
not entitled to relief at the trial except in regard 
to what has been alleged in the pleadings & is 
proved at the trial. nor is he entitled to have 
inquiries directed with a view to ascertaining 
whether or not other breaches of trust have been 
committed than those alleged & proved. But in 
cases where wilful default is alleged & one instance 
is proved, pltf. is entitled to an inquiry on the foot- 
ing of wilful default directed to ascertain whether 
there are any other instances besides the one which 
has been proved. 

It is well known that in a case of wilful default, 
if wilful default is pleaded, & if a case is established, 
then the accounts are directed on that footing. 
But why is that? It is because there are two 


—— For purposes of R.S. C., Ord. 3.r. 8.] 
7089, 


in of the proceeds of the old stock IJeft 
thereon by testator, & also those 
subsequently produced from the 
produce of the lote; & also an account 
of the stock or implements left by 
testator which still remained on the 
land.— DAVIDSON %. OLIVER (1882), 29 
Gr. 433.—CAN. 


1. Fié & reasonable accounts — 
Strict accounts imposstble.}—Where it 
is not possible to furnish accounts 
according to tho strict course owing to 
the parties who kept the accounts 
having done so for their own purpose, 
& not anticipati an adverse claim, 
such accounts will be directed as are 
fit & reasonable.—Re FLANAGAN, 
FLANAGAN t. FLANAGAN (1915), 40 
I. L. TT. 95.-—-IR. 


FLETCHER 


ayable in 
evined lots 


ossession thereof 
child attained 


The youngest 
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perfectly distinct classes of accounts which are 
directed in cases of this kind, one is the common 
account, & the other is the account on the footing 
of wilful default (WARRINGTON, J.),—Re Wriaut- 
SON, WRIGHTSON v. Cook, {1908] L Ch. 789: 
77 L. J. Ch. 422; 981. I. 799, , 


7089. Power to order—Under R. S. C., Ord. 15, 
r.1.]—(1) Aclaim against an exor. for an account 
on the footing of wilful default is not a “ case of 
ordinary account” within RK. S. C., Ord. 8, r. 8, 
& consequently a& summary order for such an 
account cannot be made under Ord. 15, r. 1. 


(2) By Ord. 35, rr. la, 4, a district registrar has 
power to make an ordcr for an account under 
Ord. 15, r. 1, & if the order so directs (but not 
once) he can then proceed to take the account 
himself. 


(3) In making areport to the ct. under Jud. Act, 
1873 (c. 66), 8. 66, of the result of an account in an 
administration action, the district registrar ought 
to adopt the form of a chief clerk’s certificate, & 
to state in the report the persons who were present 
before him, & the materials upon which he pro- 
ceeded.—Re BOWEN, BENNETT v. BOWEN (1882), 
20 Ch. D. 538; 51 L. J. Ch. 825; 47 L. T2114. 


(6) When Ordered. 


7090. General rule.}|—(1) In an administration 
suit. the pleadings raised questions of wilful default, 
& liability to pay interest on balances in hand 
against exors. ; but the decree taken at the original 
hearing neither contained any declaration against 
the exors., nor any inquiries as to wilful default, 
but was merely a decree for the common account 
of what had been received :—Held: the ct. could 
not, on further directions, make any decrce for 
wilful default; but the question of interest on 
balances in hand was still open. 


(2) General principle on which the ct. proceeds 
in making declarations in directing inquiries as 
to wilful default, & interest on balances in the 
hands of exors. or trustees. 


The rule on this subject is this: if the pleadings 
do not raise the point, it cannot be raised either 
at the original hearing or on further directions, 
but if pltf.’s pleadings do, as in this case, raise the 
point whether deft.’s are liable for wilful default, 
it. is the duty of pltf., if he can make a case for it, 
to get a declaration by the decree, or if he cannot 
make a sufficient case for an immediate decree, 
to get an inquiry of such a character, that on the 
result of it, the ct. may on further directions 
make a declaration (per Cur.). 

(3) The balances remaining in the hands of the 
exors. were very small. Testatrix died in 1823. 
Pitf. became a bkpt. in 1829; & in 1834 procured 
his assignees to reassign all his interest to him. 
Neither he nor his assignees up to that time had 
made any application for payment. In 1835 
pltf. filed his bill for an account, & allowed it to 
be dismissed for want of prosecution in 1840; 
In 1842 he filed the present bill, & asked for interest 
on balances :—Held : he was not entitled to it. 

Defts. insist that applying the rule to which 
I have referred pltf. cannot claim interest on 
balances because there was no declaration or 
inquiry as to balances at the hearing. But 
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Grounds for making order — 


m. 
W hether misapplication of funds.)— AUS. 


Misapplication of trust funds docs not 
warrant an account with wilful default 
ainst the trustecs.—SAWYERS wv. 
YTE (1869), 6 W. 
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correctly applying the rule, pltf. has a right to raise 
the question. It is true there was no declaration 
at the hearing, but there was that which is the 
first step towards such a declaration—a direction 
to take the common account of what had been 
received. The direction to take an account, if 
properly answered by the master, ought to show 
what personal estate has been received from time 
to time, & the state of the receipts & of the pay- 
ments should be shown upon the schedule, & then, 
on that report with the schedule, the ct. may hear 
it argued whether there are any balances, in respect, 
of which the ct. may either make an immediate 
declaration or direct further inquiry (per CuR.).— 
JONES v. MORRALL (1852), 2 Sim. N.S. 241; 21 
L. J. Ch. 680; 20 L. T. O. 8S. 30; 61 E. R. 333. 

Annotation :—As to (2) & (3) Consd. Re Barclay, Barclay v. 

Andrew, [1899] 1 Ch. 674. 

7091. Whether after order for common account.| 
--A creditor who makes out a primd facie case of 
misconduct in trustees is entitled to a decree that. 
they shall account for whatever they might have 
received without their wilful default or neglect ; 
though, in a prior suit instituted by another 
creditor & conducted without collusion, a common 
decree for an account has been previously made 
against them.—SHEPHERD v. TowGooDp (1823), 
Turn. & R. 379; 37 B. R. 1147. 

Annotation :—Folld. Berrow v. Morris (1817), 10 Beav. 437. 


7092. .|—A case was alleged on the plead- 
ing to charge exors. for what they might, but for 
their wilful default, etc., have received; at the 
hearing the common accounts only were directed 
against them: the case coming on for further 
directions, on the master’s report :—Held: the 
exors. could not be charged as for their wilful 
default, etc., & no inquiry could then be directed 
on the subject, although the master’s report laid 
a foundation for such an inquiry.—GARLAND 1%. 
LITTLEWOOD (1839), 1 Beay. 527; 8 L. J. Ch. 869 ; 
48 BE. R. 1045. 


Annotations :—Refd. Terrell v. Mattbews (1841), 11 L. J 
Ch. 31: Brooker v. Brooker, Re Brooker’s Kstate (1857), 
26 L. J. Ch. 411. 





7093. ——.1--JoNES v. MorrauL, No. 7090, 
ante. 
7094. ——— As supplementary to previous order -— 


Upon summons in chambers.} — PARTINGTON v. 
REYNOLDS, No. 7182, post. 


7095. Facts subsequently disclosed.|—-After 
a decree on an administration summons the ct. 
will in a proper case make an order for a receiver & 
injunction to protect the property. Under the 
improved jurisdiction the judge in chambers may 
add to the decree a direction & inquiry so as to 
charge deft. as for wilful neglect & default, if 
during the prosecution of the usual decree to 
account facts appear which make such an inquiry 
& direction necessary for the purpose of Justice.— 
Re Brooker’s Estate, BrRookER t. BROOKER 
(1857), 3 Sm. & G. 475; 26 L. J. Ch. 4113 28 
L. T. O. 8. 354; 3 Jur. N.S. 381; 5 W. BR. 382 ; 
65 E. R. 743. 


7096. On taking accounts./—I think 
the ct. has gone as far as this, that although the 
pleadings do not contain a charge [of wilful default], 
yet if some facts in taking the accounts emerge 














n. Breach of trust — Hzecutore 
acting bond fide.}—Held: exors. who 
had acted honestly & reasonably 
onght fairly to bo excused if there had 


ry “4 ; . 1— 
We tare been a breach of trust & it had not been 
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for the first time which show that the exors. have 
committed wilful default, the ct. will, without 
putting the parties to the expense of a supple- 
mental action, give leave for an inquiry on that 
footing to be made, which of course is in the nature 
of supplemental relief, because of new facts having 
been discovered since the decree was made (KAY, 
J.).—EDMONDS v. RoBInson (1885), 20 Ch. D. 
170; 562 L. T. 3839; 33 W. R. 4713; sub nom. 
EpMUNDS v. RoBInson, 54 L. J. Ch. 586. 


7097. Relief previously claimed for wilful 
default— But not dismissed—On order for common 
account.'—When the statement of claim in an 
administration action against an exor. alleges that 
he has committed wilful default, but the judgment 
at the trial gives no relief on that footing (the claim 
to such relief not being, however, dismissed), 
the ct. can at any subsequent stage of the pro- 
ceedings, if evidence of wilful default is adduced, 
direct further accounts & inquiries to be taken & 
made on that footing—Re Symons, LUKE v. 
TONKIN (1882), 21 Ch. D. 757; 52 L. J. Ch. 709 ; 
46 L. T. 684; 30 W. R. 874. 

Annotations :—Consd. Edmonds v. Robinson (1885), 29 

Ch. D.170. Refd. Re Barclay Barclay v. Andrew, [1899] 

1 Ch. 674; Re Wrightson, Wrightson v. Cooke, [1908] 

1 Ch. 789. 

7098. At any time during action—-Whether 
proper.|—Jos v. Jos, No. 6924, ante. 


7099. ——— Necessity for amendment before 
order.]—I will here say a word upon the case of 
Job v. Job, No. 6924, ante, which was recently 
before me, & which has led to some misappre- 
hension. I there said that in an administration 
action, an order charging an exor. with wilful 
default may be made at any time during the pro- 
gress of the action. Now an order charging an 
exor. with wilful default could not be made unless 
he was so charged in the pleadings, therefore the 
charge, unless originally pleaded, must be intro- 
duced by amendment, that is, of course, by 
amendment at any stage of the action at which 
amendments may be made, that is, before judg- 
ment. ‘The general rule is that in every case an 
order charging wilful default must be based upon 
& charge of wilful default in the pleadings (JESSEL, 
M.1Jt.).—MAYER v. MURRAY (1878), 8 Ch. D. 424; 
47 L. J. Ch. 605; 26 W. R. 690. 


Annotations :—Consd. Barber v. Mackrell (1879), 12 Ch. D. 
534. ld. He Symons, Luke v. Tonkin (1882), 21 Ch. D. 
HA is Refd. Re Wrightson, Wrightson r. Cooke, (190 ]1 Ch. 


7100, —_—.]—In an action for ordinary adminis- 
tration it is competent for the ct. to allow a case 
of wilful default, though not stated in the pleadings, 
to be raised at any time during the action, but 
allegations of fraud & wilful default ought not 
generally to be adjourned, but should be disposed 
of at the hearing.—Re ARMITAGE, SMITH v. ARMI- 
TAGE (1883), 24 Ch. D. 727; 52 L. J. Ch. 711; 49 
L. T. 236; 32 W. R. 88. 

Annotations :—Retd. Re Stevens, Cooke v. Stevens, {1898] 1 


Ch. 162; Re Barclay, Barclay v. Andrew, [1899] 1 Ch. 
oar ke Wrightson, Wrightson v. Cooke, tigog} 1 Ch. 








7101. Necessity for leave of court—To action on 
footing of wilful default—After common account 


condoned. An account could not be PART VI. 
directed to be taken on the footing of a : 
wilful default.—EwuioTr v. COLTER 
Nee ban O. L. R. 361; 16 O. W. N. 


SECT, ¢, SUB-SECT. 2.— 
7105 i. Necessity for specific allegation 


ExEcuTORS AND ADMINISTRATORS. 


ordered.]—Residuary legatees filed a bill against 
the exor., charging him with wilful default, for 
which some grounds appearcd by his answer. No 
evidence was entered into, & the common 
accounts were directed. ‘The widow, who was & 
deft., & was interested in the estate, afterwards 
filed a supplemental bill, without leave, to charge 
the exor. with wilful default :—Held: the pro- 
ceeding was regular, & a decree was made, supple- 
mental to the former proceedings.—BERROW Vv. 
Morkis (1847), 10 Beav. 437; 16 L. J. Ch. 506 ; 
10 L. T. O. S. 281; 11 Jur. 790; 50 E. R. 650. 


7102, —— ——.]—— Where a pltf. has 
obtained a common adininistration judgment 
against a deft., he cannot maintain a subsequent 
action against the same deft. charging him with 
wilful default in the administration of the same 
estate, unless he has obtained the Ieave of the ct. 
to bring such action. The practice in this respect 
has not been altered or varicd by Jud. Acts or the 
Rules thereunder.—LAMING v. GEE (1878), 10 
Ch. D. 715; 48 L. J. Ch. 196; 40 L. T. 33; 27 
W. BR. 227. 


Annotations -—Consd. Edmonds v. Robinson (1885), 29 
Mentd. He Wrightson, Wrightson v. Cooke, 


Ch. D. 170. 

[1908] 1 Ch. 789. 

7103. jJ—A pltf. who has ob- 
tained a common order for administration of an 
estate against the exor. may obtain the leave of the 
ct. to bring a fresh action charging wilful default 
against the exor. without proving that he did not 
acquire the information on which he founds his 
fresh action in time to utilise it in the former 
proceeding in which he obtained the common 
order for administration, proof of which was 
required in Laming v. Gee, No. 7102, ante, on pitf., 
who was an undischarged bkpt., giving security 
to the satisfaction of the master for the exor.’s 
costs of the fresh action.—Re KURTZ, EMERSON 
uv. HENDERSON (1904), 90 L. T. 12. 


7104. Grounds for making order—Improper 
expenditure by executor—Whether sufficient.|— 
Proof of improper expenditure of money by exors. 
will not support a decree against them for an 
account on the footing of wilful neglect or default. 


A bill by residuary legatees prayed an account 
against defts., the exors., on the footing of wilful 
neglect & default, but made no case of misconduct 
against them, except that they had improperly 
defended an action in which they had failed, & 
the costs of which they claimed to retain out of the 
estate. The ct., at the hearing, although of 
opinion that the action ought not to have been 
defended, gave defta. their costs of the soe aaa 
which had been taken relative to that subject, or. 
the ground that, having no connection with a case 
of wilful neglect & default, it was not a prope! 
matter to be put in issue at that stage of the suit.— 
SmM1iTH v. CHAMBERS (1847), 2 Ph. 221; 41 E. R 
926; sub nom. CHAMBERS v. SmirH, 16 L. J. Ch 
291; 9L. T. 0.8.33; 11 Jur. 359, L. C. 


es must be proved.]—See Sub-sect. 2, B. (c) 
post. 














(c) Pleading. 
7105. Necessity for specific allegation-—& proo 


of one instance of wilful default.|—Lorp ELpo? 
often said that, as a general rule, in order to obtait 


wilful default apalnet an exor., som 
act of wilful default in not getting b 
asseta must be alleged & proved.— 


—& fo insta: HARTIGAN v. O’SHANAABY (1872), | 
AN, default. To” justity er eos VAR Ga AUS, ata 
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an inquiry as to wilful default against an exor., you 

must allege a case for such an sis hes aE et ia 

for it, & prove one act at least of wilful default, 
that, doing 80, you may have a general decree as 
to wilful default. That is the course of the ct. 

(KNIGHT-BRUCE, L.J.).—Coors v. CARTER (1852), 

2 De G. M. & G. 202; 21 L. J. Ch. 570; 19 

L. 7. 0.8.119; 42 E.R. 884, L. JJ. 

Annotations :-—Consd. Sleight v. Lawson (1857), 3 K. & J. 
202. Refd. Massey v. Massey (1862), 2 John. & H. 728. 
Mentd. Bright v. Legerton (1861), 2 De G. F. & J. 606. 
7106. .|—Lorp ELpon’s rule that, 

in order to obtain an inquiry as to wilful neglect 

& default against an exor. or a trustee, pltf. must 

allege & prove at least one act of wilful neglect or 

default is still the rule of this ct., & was not 
intended to be relaxed by Coope v. Carter, No. 

7105, ante. 


Shortly after testator’s death in 1825, an 
inventory & appraisement was made by his exors., 
or one of them, of all & singular the goods & 
chattels, rights & credits of testator, showing that 
the same were of the value if £28,665, odd. Upon 
bill filed in 1856, for an account, & for an inquiry as 
1o wilful neglect & default, in case the estimated 
amount had not been realised, defts. failed, as 
to a large portion of the estimated amount, to 
show that it had been realised :—Held: pltf. was 
not entitled, at the hearing, either to an inquiry, 
expressly directed to wilful neglect or default, or 
even to a preliminary order of the kind indicated 
in Coope v. Carter, No. 7105, ante, viz., an inquiry 
short of wilful neglect & default, but upon which 
& new order, expressly so directed, might be founded 
at a future stage; the ct. being of opinion, that, 
upon the pleadings, the fact of wilful neglect & 
default could not be treated as in issue between 
the parties; & that, even if it could be so treated, 
there was no evidence upon it.—SLEIGHT v. 
LAWSON (1857), 3 K. & J. 292; 26 L. J. Ch. 553 ; 
20 L. T. O. 8S. 379; 5 W. R. 589; 69 E. R. 1119. 
aad :—Apld. Massey v. Massey (1862), 2 John. & H. 











7107. ———.|—PARTINGTON v. REYNOLDS, 
No. 7182, post. 
7108. ———.}—In order to obtain an 





inquiry, with a view to a decree for wilful default 
at a future stage of the suit, pltf. must rest upon 
one or more specific charges. The observations 
in Coope v. Carter, No. 7105, ante, were not meant 
to let in general allegations of default, but to meet 
the case of specific allegations imperfectly proved 
at the hearing. 


Where a widow & extrix., who was empowered 
by will to carry on testator’s trade, did so for a 
short time, & her co-exors., in answer to an 
allegation that the book debts had not been got in, 
stated that the widow had got in some, that they 
believed the rest were bad, but that they had taken 
no steps themselves to recover any :—Held: a 
sufficient case was not made to justify any inquiry 
as to wilful default.—MassxEy v. Massry (1862), 2 
John. & H. 728; 1 New Rep. 15; 832 L. J. Ch. 13; 
7L. T. 811; 11 W.R.19; 70 EB. R. 1252. 


7109, ——. -}—~The rule still remains, that 
an account against exors. on the footing of wilful 
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71161. Beneficiary — Legatee.] — 
tees applied for an administration 
order, upon the ground that extrix. who 
for several years before the death of 


‘airs, 


master could 


testator had managed his business 
aff had refused to acoount for her 
d with his moneys :—Held: OAN. 
the legatees were entitled to the usual 

administration order, gre which the 
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neglect & default, will not be ordered without 
evidence of at Jeast one instance of wilful default. 
—Re Younas, DocceEtt v. REVETT, Re YounGs, 
VoLLuM v. REVETT (1885), 30 Ch. D. 421; 653 
L. T. 682 ; 33 W. R. 880, C. A. 

Annotation :—Mentd. The Millwall, (1905) P. 155. 


7110. ——.|— Re WRIGHTSON, WRIGHTSON 
v. COOKE, No. 7088, 


7111. -]—Certain shares, held by testator 
as mtgee., were proved to have heen transferred 
after testator’s death, but they were not accounted 
for by the exors., & it was certain that the sur- 
viving trustee had not received anything in respect 
of them. The ct., in an administration suit, 
refused to make the shares an item in the account, 
as a charge of wilful default could not be intro- 
duced into it.—SHUTTLEWORTH v. BrisTo (1863), 
9L. T. 3173 12 W. R. 40. 


7112. General allegation of breaches of trust— 
Whether pleadable.]—A legatee of leaseholds claim-= 
ing an account on the footing of wilful defanlt from 
the exors., by his statement of claim stated that 
de fis. had in various ways misapplied part of the 
rents of the leaseholds, & thereby injured pltf. & 
committed breaches of trust, & went on to state 
one particular breach of trust :—Held: the general 
allegation of breaches of trust ought to be struck 
out, unless plitf. furnished particulars within a 
week.—Re ANSTICE, ANSTICE v. HIBBELL (1885), 
564 L. J. Ch. 1101; 52 L. T. 572; 33 W. RR. 557. 








SUB-SECT. 3.—IENFORCEMENT OF LIABILITY. 
A. By Whom E 


7113. Whether by co-representative.] — APRIz 
v. FLOWER (1661), 1 Sid. 33 ; 82 KE. R. 953. 


7114. ——.J—Semble: a bill filed by one exor. 
in his own name, & that of an infant cestui que 
trust, against another exor., praying accounts 
against deft., but not against himself, nor offering 
to pay into ct., what he held of testator’s assets, 
is not a proper form of suit.—-ASHLEY v. ALLDEN, 
JONES v. ASHLEY (1852), 20 L. T. O. S. 143 16 
Jur. 460. 


7115. Beneficiary.]—When a person is co-exor. 
& debtor, the money is assets in his hands, & 
therefore, unless there is something special in the 
case, they cannot bring a bill to compel him to 

ay the money to them ; but the proper bill had 
Bern to have an account, & it should have been 
brought by those entitled under the will (LorD 
HARDWICKE, C.).— LUCAS v. SEALE (1738), West 
temp. Hard. 556; 25 E.R. 1083, L. C.; subsequent 
proceedings (1740), 2 Atk. 56, L. C. 


7116. Legatee.|—An inventory & account 
may be demanded of an exor. by a residuary 
legatee who has given a release.—KENNY v2. 
JACKSON (1827), 1 Hag. Ecc. 105; 162 E. R. 523. 
Annotation :—Folld. Acaster v. Anderson (1848), 13 Jur. 44 


7117. Misconduct need not be shown.] 
—Residuary legatees may sustain a bill for an 
account against the exor. & the surviving partner 











inquiries.—Re BaAGWELL, ANDERSON 0. 
HENDERSON (1896), 17 P. R. 100.— 


0. ——~_ Residuary a ear —~ A 
the necessary residuary legatee is entitied to such au 
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of testator, though collusion between the exor. & 

the surviving partner is neither charged nor 

roved.—BOWSHER v. WATKINS (1830), 1 Russ. & 
277; 39 E. R. 107. 

Annotations :—Expld. Davies v. Davics (1837), 2 Keen, 
534. The decision was far from establishing the gencral 
proposition that in every case a bill might be filed against 
an exor. & surviving partner of testator without charging 
& proving fraud or collusion (LORD LANGDALE, Mie: 
Consd. Yeatman v. Yeatman (1877), 7 Ch. D. 210. Refd. 
Holland v. Prior ( ial eae ce temp. Brough. 426 ; Cropper 
ve. Kuapman (1836), 2 Y. & C. Ex. 338 ; Ambler v. Lindsay 
(1876), 35 L. T. 93; Re Lovett, Ambler v. Lindsay (1876), 
3 Ch. D. 198. Mentd. Bolton v. Powell, Howard v. Earle 

Tee), 16 Jur. 24; Brett v. Beckwith (1856), 26 L. J. Ch. 


7118. ——- —_—.]—A legatee has a clear right 
to have a satisfactory explanation of the state of 
testator’s assets, & an inspection of the accounts, 
but he is not entitled to a copy thereof, at the 
expense of the estate.—OTTLEY v. GiLBY (1845), 
8 Beav. 602; 14L. J. Ch.177; 4L. T. O.S. 411; 
50 BE. R. 237. 

Annotation :—Refd. Springett v. Dashwood (1860), 3 L. T. 








7119. ——.]—KIRKMAN v. Boorn, No. 
5978, ante. 
7120. Residing out of jurisdiction.]-—The 


attorney, to whom administration had been granted 
on behalf of the relict of a deceased, being cited at 
the instance of the relict residing abroad to exhibit 
an inventory & account, appeared under protest, 
alleging that the ct. has not jurisdiction to require 
an account between a principal & agent :—Held : 
the attorney was bound tocomply with the citation. 
—BAILEY v. BRISTOWE (1850), 2 Rob. Eccl. 145; 
7 Notes of Cases, 386; 15 L. T. O.S. 71; 14 Jur. 
298; 163 EB. R. 1272. 


7121. Next friend of infant—If not guilty of 
misconduct.|—A testator by his will expressly 
excluded his wife from the guardianship of his 
children, & directed that, if she should obtain 
possession of them, the provision he had made 
for their maintenance should cease; & he appointed 
his exors. to be their guardians. After testator’s 
death his widow, as the answer alleged, forcibly 
removed one of the daughters from a school at 
which her father had placed her in his lifetime, 
& took the child abroad. She then filed a bill, 
as next friend of the children, against the exors., 
for an account of testator’s estate. The ct. directed 
the account to be taken, but referred it to the 
master to inquire into the alleged misconduct of 
the mother, & ordered all proceedings under the 
decree to be stayed till the report was made.— 
eo a BLEASDALE (1831), 4 Sim. 387; 58 

Py ° ve 


7122. Person interested in the estate.]|—On 
motion by a deft., interested in the estate of 
testator in the cause, to add to the decree a 
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direction to take the common accounts of the 
estate :—/eld: deft. had a right to have those 
accounts taken, & the accounts having been 
furnished to him by the exor. since the notice 
of motion was given, & he expressing himsclf 
satisfied with them, no order was made on the 
motion, but the costs of it were ordered to be costs 
in the cause.—MURGATROYD v. CALDWELL (1864), 
10 L. T. 410. 


7123. Creditor — Whether before claim es- 
tablished.|—A decree may be obtained in a 
creditor’s suit, for a reference to the Master to 
take the usual accounts of the personal estate & 
of the debts of an intestate, without entcring into 
evidence to prove pltf.’s debts; notwithstanding 
the bill may pray a sale of the intestate’s real 
estate, & the heir-at-law of the intestate may be 
an infant, the form of the decree being, that pltf. 
shall be at liberty to exhibit an interrogatory to 
prove his debt.—AyYLgEs vy. Cox (1842), 11 L. J. 
Ch. 408. 


7124, J|—The ct. will not give dis- 
covery where it. would be oppressive & vexatious, 
& of no use to the person asking for it; but each 
case must depend on its particular circumstances, 
&, having regard to the status of an exor., there 
can seldom be a case in which he will be pro- 








| tected from a discovery of his accounts. 


A bill was filed against an exor. to establish a 
lien on testator’s estate for administration & an 
account, & the usual interrogatories as to accounts 
were administered. The exor. submitted that he 
ought not to answer as to the accounts till the 
lien was established :—Held: he must answer 
at once, but he need not go into minute details, 
& a fair general account would be sufficient .—- 
THOMPSON v. DUNN (1870), 5 Ch. App. 573; 18 
W. R. 854, LC. & TS 
Annotations :—Consd. Fe Sutcliffe, Alison ». Alison (1881), 


50 L. J. Ch. 574. Mentd. Newry v. Kilmorley (1870), 
2i1L. 7.15; Elmer v. Creasy (1873), 42 L. J. Ch. $07. 


B. Effect of Lapse of Time. 
See, generally, LIMITATION OF ACTIONS. 


7125. Remedy barred—After twenty years from 
death.|— A father, administrator durante minore 
eetate of his daughter, who was extrix. & residuary 
legatee of her grandmother’s estate, agreed, when 
she married pltf., that he should have £800, which 
in the settlement was called a portion. The ct. 
refused to decree an account of the grandmother's 
personal estate, as she had been dead twenty 
years, but directed the father’s representative 
should account for his personal estate as to the 
£800 only, & interest at 4 per cent. from the mar- 
riage.—Woop v. BRIANT (1742), 2 Atk. 521; 26 
E. R. 713, TC. 

Annotations :—Mentd. Chave v. Farrant (1810), 18 Ves. 

8, Plunkett v. Lewis (1844), 3 Hare, 316. 

7126. If Statute of Limitations ronal 
An administrator cannot resist a creditor’s bill 





account as is necessary for the purpose 
of ascertaining what the residuary 
share is, to which he became entitled 
under the will_—KHETRAMANI DASEE 
v. DHIRENDRA NATH Roy (1913), 
I. L. R. 41 Calo. 271.—IND. 

p. —— Daughter of testator —Son 
acting as executor under family arrange- 
ment.}—The eldest son of a farmer, in 
virtue of a famil arrangement, 
obtained himself confirmed as exor. & 
entered upon the management of the 
movable estate. In an action of 
count & reckoning at the instance of 


@ sister, who denied that she was a 
party to the arrangement, but did not 
object to it till her mother’s death, 
twenty years after its date :—Held: 
the heir was not bound to account with 
her, on the footing that collation had 
taken place.—MITCHELL v. MITOHELL 
(1853), 14 Dunl. (Ct. of Sess.) 318; 24 
. Jur. 150; 1 Stuart, 246.—scor. 
a. Executor who has not proved.) —~ 
Testator appointed his wife, his son, 
& two other persons of whom appct. 
was one, to be his exors., his wife & 
son being named as managing exors. 


The two latter applied for probate. 
Appct. called upon the managing exors. 
for an invento & account of the 
deceased’s estate. Appct. had no 
beneficial interest in the estate :-— 
Held: appct. was entitled to an 
inventory & account.—JEHANGIR Ru- 
BTOMJI DIVECHA v. BAI KUKIBAI 
(1903), 1. L. RH. 27 Bom. 281.—IND. 


PART VI. SECT. 6, SUB-SECT. 3.—B. 

7126 i. Remedy Larred—I1f Statute oJ 
Limttations pleaded.}—~In Aug. 1877, 
land was settled upon trust for N. 
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for an account, on the ground of length of time, 
without either pleading or claiming the benefit of 
the above statute.—Cocksuutt v. PoLLARD (1817), 
Wils. Ex. 182; 159 E. R. 851. 


7127. ——-.]|—Lapse of time will bar the right 
of the next of kin of an intestate to an account 
against the administrator.—KoHLER v. REYNOLDS 
(1857), 26 L. J. Ch. 415; 5 W. BR. 422. 


Annotation :—Expld. Re Richardson, Pole v. Pattenden, 
11920] 1 Ch. 423. 


SUB-SECT. 4.—ASSETS TO WHICH LIABILITY 
IEXTENDS. 


A. In General. 


7128. Under usual decree for account—General 
rule.!——Copyhold estates were covenanted to be 
surrendered to A. upon trust, out of the rents to 
pay the interest of a sum of £1,000 lent by A., & 
to apply the surplus of the rents in reduction of 
the principal for ten years, & then upon trust 
to sell & pay off the residue of the mtge. debt, & 
invest the surplus, upon trust, for the wife of the 
mtgor., & her children. The rents of the mort- 
gaged estates were more than sufficient to pay the 
interest of the mortgage debt, but the mtgor. 
was allowed to continue to receive them, &, after 
more than twenty-one years, the representatives 
of the mtgee. filed a bill for an account & sale :— 
Held: as no cross bill had been filed by the wife 
& children to have the benefit of the trusts of the 
mtge. deed, the representatives of A. were only 
liable to account for what théy had actually re- 
ecived, & not for what they or the mtgee. might 
have received without wilful default, while the 
mtyor. continued to receive the rents.—BEARE 
vt. Prior (1843), 6 Beav. 183; 12 L. J. Ch. 262 ; 
40 Ic. R. 790. 


7129. ——~.|—In taking the accounts 
under the usual order obtained on summons an 
cexor. & trustee can only be charged with money 
actually received by him, & not with money which 
he might have received but for his wilful neglect 
or default.---BLAKELY v. BLAKELY (1855), 24 
L. T, O. S. 322; 1 Jur. N.S. 368; 3 W. KR. 288. 








7130. ——.]—PARTINGTON v. REYNOLDS, 
No. 7182, post. 
7131. --— Partnership transactions—Between 


testator & executor.|—Under the usual decree 
against an exor. to account, the Master is not at 
liberty to investigate a disputed account arising 
out of partnership transactions between testator 
& the exor., the latter swearing that the balance 
is in his favour; but, under such circumstances, 
pltf. may have relief by supplemental bill, without 
exhibiting an interrogatory in the original suit 
for the examination of the exor. 


during his life, or until he should be 
declared bkpt., with remainder to his 
children, +» Who had been adjudi- 
cated insolvent in May, 1867, & did not 
obtain his certificate of discharge until 
Sept. 1909, received the rents & S.R. 
profits until his death in Apr. 1915. 
This suit was brought in Aug, 1015, 
asking for an account as against N.’s 
exor, of the rents of the property 
received by N. since the date of tbe 
settlement in 1877:—Held: there 
being no evidence of fraud or conceal- 
ment on N.’s part, his exor. was in 
entitled to rely upon Stat. Limitations 


124.—AUS. 


r. Produce o 


as a dofence, & pltfs. were entitled only 
to an account of the rents received by 
N. during the period of aix years prior 
to the institution of the suit.— 
MACINTOSH v. MACINTOSH 
N.S. W.11; 34N.8. W 
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Where one of two exors. was a partner with 
testator, the residuary legatees may sustain a bill 
for an account of the partnership transactions 
against the exors., though collusion between them 
is neither charged nor proved.—-CROPPER v. KNAP- 


| MAN (1836), 2 Y. & C. Mx, 338; 6L. J. Ex. 


Fe On footing of wilful default.|—Sce Sub-scct. 4, 


7132. Produce of estate--During minority of 
person entitled.|—Defts., exors. to their father, 
being guardian in socage to pltf. [during his 
minority], were ordered to answer for profits taken 
by him.—Burau v. WENTWORTH (1576), Cary, 
54; 21 E.R. 29. 


7133. —— Real estate situated abroad—Account 
praying for personal estate.|—A testator directed 
his real estate to be sold by his Jamaica exors., 
& the produce remitted to A. & H., his English 
exors. B. & C. were the consignees & agents of 
testator, & of his exors. The assets, including 
£2,253, part of the produce of the real estate, 
were remitted from Jamaica to B. & C. on account 
of the exors. in England, & the amount was 

the credit of the estate of testator. 
the death of B., A. instituted a suit for an 
account of the receipts of B. & C., on account of 
the personal estate of testator since his death, 
but. the heir-at-law was not made a party. The 
bill specified the item of £2,253 which the answer 
stated to be the produce of the real estate. The 
decree directed an account of the dealings & trans- 
actions in the bill mentioned, & of the receipts of 
Bb. & C. on account of testator’s personal estate 
since his death, & the Master, in taking the 
accounts, charged C. with the £2,253. Deft. C. 
obtained a rehearing of the cause, & excepted 
to the report, & contended, either that the decree 
was wrong in authorising an account of the real 
estate in the absence of the heir, or that the Master 
had been wrong in including this item, but the 
ct. overruled the objection.— PRINGLE v. CROOKES 
(1843), 7 Beav. 257; 49 E. R. 1063. 


7134. Assets held by testator as husband—On 
marriage to widow executrix.!—ORFORD (EARL) v. 
Daston (1702), Colles, 229; 1 E. R. 262; sub 
20. DARSTON v. ORFORD (EARL), Prec. Ch. 188 ; 
3 P. Wms. 401, n., H. L. 


Annotations :—Mentd. Morrice v. Bank of England (173 
Cas. temp. Talb. 217; Maltby v. Russcli (1825), 2 Sim. 
St. 227; Re Radcliffe, European Assce. Soc. v. Radcliffe 
(1878), 7 Ch. D. 733; Re Wolls, Molony v. Brooke (1890), 
45 Ch. D. 569. 


6), 
& 


7135. Money received before testator’s death— 
By executrix as wife.}—Bill by the heirs & residuary 
legatees of A. against the widow & extrix. to have 
an account of his estate. It being proved that 
A. being very old & infirm for seven years before 
his death, did not receive money himself, though he 
signed reccipts & executed leases, etc., but the 


Testator had, besides his share of tho 
pin assets, personal property 
real estate, which he devised to his 
four sons, then infants, & appointed A. 
(1916), 17 ‘their ian :—Held:; the exors. 
.W.N. were lable to account to the creditors 
of testator for the rents received b 
them & applied to the maintenance 
education of the children.— HARRISON 


if estate — Applied to CAN. 
matintenance of  testato 

Clainn by creditors.|—Testator had been 
partnership with J., & died 
appointing A., P. & L 


; hildren— 

tator hi s. Proceeds of sale of chattels — 
Use bequeathed for limited periwd— 
Immediate sale.}—Testator bequeathed 


. his exors. 
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money was usually paid to deft., the ct. decreed 
deft. to account for what money she received for 
seven years before her husband's death, but that 
the Master should be easy in taking the account 
& allow for housekeeping, etc., without vouchers. 
—BUCKLE v. MILMAN (1715), 2 Eq. Cas. Abr. 6 ; 
22 E.R. 5, L. C. 


7136. Assets received after decree.]—-In decrees 
against a mtgee. on a bill for redemption, or 
against an exor. to account, it is the course of the 
ct. to direct it without future words; & yet if the 
person decreed to account receive anything sub- 
sequent to the decree, it is inquirable before the 
Master, & they must bring such sums to account. 
—BULSTRODE v. BRADLEY (1747), 3 Atk. 582; 
26 E. R. 1186, L. C. 


7187. Debts collected by third person—As agent 
for representative.j— A testator directed that the 
business should be carried on by E. P. The 
exors. permitted E. P. to get in the outstanding 
debts. There being no such direction in the will, 
the executors were liable. 


_ If there had appeared, the slightest presumption 
in the will that testator intended that E. P. should 
collect the debts due before his death, the exors. 
would have been held discharged as they appear 
to have acted bond fide; but as there was no such 
intention hinted at in the will, the exors. must 
answer for this money as received by their agent 
(per CuR.).—PistoR v. DUNBAR (1792), 1 Anst. 
107; 145 Kk. R. 815. 


7138. Assets in England & India-—-Held by 
creditor as administrator—Administration after- 
wards revoked.'—A creditor of a person who died 
intestate in India took out letters of administra- 
tion to deceased in that country. He then came 
to England, & obtained letters of administration 
from the Prerogative Ct. Afterwards one of the 
intestate’s next of kin procured that administra- 
tion to be revoked, & administration to be granted 
to himself :—-Held: the Indian administrator was 
compellable to account to him for assets possessed 
in India as well as in this country in a suit instituted 
by him as pcrsonal representative only of the 
intestate, & to which the other next of kin, who 
were resident in India, were not parties.—SaANp1- 
ie v. INNES (1829), 3 Sim. 263; 57 E. BR. 


Annotation :-—Refd. Weatherby v. St. Giorigio (1843), 7 
Jur. 717. 


7139. Partnership transactions— During testator’s 
lifetime.]—-Motion for leave to file a claim to have 
the accounts of a testator’s estate taken, the exor. 
being charged with wilful default. Claimant was 
Interested under a will, & it was also sought to 
take accounts of a partnership in which testator 
was engaged. Leave was given.—CraMER v. 
oe (1850), 15 L. T. O. S. 201; 14 Jur. 


hia stock & implements to his son H.; 
he to have the use of them for ten years, 
& at the end of that time to replace 
them. The xtock & implements were 
sold by the exors., at H.’s request, 
& the proceeds were geld to him :— 
Held: the exors., with H.’s consent, 
having done what they should have 
done at the end of the period, all that 


v. LONDON 


rator, 


accouut.—e McINTYRE, 
& WESTERN TRUSTS Co. 
(1904), 24C. OL. T. 268; 70. L. Rt. 
548 , 3 Vv. W. RR, 258.—CAN. 
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7140. Receipts by joint executors—Subsequent 
death of one.}——Claim against the representative 
of deceased exors. of a testator. Since the claim 
was filed, one of the two exors. of a deceased, 
but not the last surviving exor. of the original 
testator had died :—Held: the accounts must 
be taken of the joint receipts of the surviving 
executor. 

The accounts must be taken of the joint receipts 
of the two & of the separate receipts of the sur- 
viving exor. (KNIGHT-Brucg, V.-C.).—ROBSON v. 
ri ae! (1850), 15 L. T. O. S. 325; 14 Jur. 

ae 

7141. Receipts during infancy.] — Srorr 
MEANocK, No. 7077, ante. 


7142. Receipts in dual capacity—As_ repre- 
sentatives & trustees.]|—In an administration suit 
the decree had directed an account to be taken of 
the receipts of testator’s exors., & another account 
of the receipts of the trustecs of the will. There 
were three trustees, two of whom were also exors. 
The exors. in their account discharged themselves 
of the sums received by them mainly by means 
of payments made to the trustees, & the sums 
thus paid over to the trustecs appeared in their 
accounts as receipts by them. ‘Ihe chief clerk 
had required separate accounts to be taken of the 
receipts & payments of the exors., & of the receipts 
& payments of the trustees. The order of Oct. 28, 
1875 (ct. fees) schedule, provides for the payment 
of a ct. fee of 6d. for every £50 found to have been 
received by exors., trustees, & others on taking 
their accounts :—Held: scparate accounts were 
properly taken under the decree & separate sums 
were properly found to have been received from 
the exors. & from the trustees, & a double ct. fee 
was payable; a fee on the gross receipts of the 
exors., & a fee on the gross receipts of the trustees. 
—ARMITAGR v. ELWORTHY (1879), 13 Ch. D. 91; 
41 L. T. 608; 28 W. R. 283, C. A. 

7143. Unauthorised payments —- Voluntarily 
made.|—After a suit against an exor. in Chancery, 
he shall not be allowed payments made voluntarily 
without suit.—Briaur v. Woopwakp (1685), 1 
Vern. 369; 1 Eq. Cas, Abr. 240; 23 E. R. 628, 
L. C. 

7144. ——— Six years before action brought— 
Trustee Act, 1888 (c. 59), s. 8.|—te WILLIAMS, 
JONES v. WILLIAMS, No. 6989, ante. 

Interest on balances improperly retained.]—Sce 
Sub-sect. 6, C. (0), post. 


v. 


B. Profits of Dealings with Assets. 
(a) In General. 


7145. General rule—No profit allowed.|—-The 
rule of the ct. is imperative, that, in the absence 
of any contract for that purpose, no person can, 
by acting as trustee, derive any pecuniary benefit 
to himself.—CROssKILL v. BOWER, BOWER v. 
TURNER (1863), 32 Beav. 86; 1 New Hep. 379; 


account to the next-of-kin for the sum 
for the compromise.— 
c vw. MoGRreGoR (1886), 5 
N. Zz. L. Rk. Cc. A. 20.—N.Z. 


McINTYRE 


t. Sum received on compromise of 
action—Brought by administrator. }—A. 
an administ: brought an action 
rs lap B. for possession of the estate 
of deccase 


PART VI. SECT. 6, SUB-SECT. 4.— 
B. (a). 


H. could have was the interest for ten d. A compromise of the a. Purchase of asaeta~— For oun 
EESTuny rgey te Gracey ae Sauna de 07 yoy Un nate tte Tt a ue AD Sh 
* ’ vided amon, » B. other 80 rope of the es or , 
which the exors. were bound to claimante :-—Held rk was bound to his wife being the purchaser. On 
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32 L. J. Ch. 540; 8 L. T. 185; 9 Jur. N. S. 267; 
11 W. R. 411; 55 BB. R. 34. 
Annotations :-—Mentd. Barfield v. Loughboro 


Oh. App. 1; Yourell v. 
373. Pp r wv. Hi 


h (1872), 8 
bernian Bank, 


1918} A. C. 


See, generally, Trusts & TRUSTEES. 


7146. Investment of funds—Resulting interest. ]— 
Linco v. Cappy (1680), 2 Cas. in Ch. 35; 22 
E. R. 884, L. O. 


7147, —— -]—Exor. shall answer interest 
if he has made of testator’s estate.—RATCLIFFE 
v. GRAVES (1683), 1 Vern. 196; 2 Cas. in Ch. 





Annotations :—Mentd. Thruxton 
340; Bilson v. Saunders (1727), Bunb. 240. 


7148. ——.]— Although a trustee or exor. 
is not directed to put money out at interest; yet 
if he makes interest he shall account for it.—LEr 
v. LEE (1706), 2 Vern. 548; 23 EB. R. 955. 


7149. ——— Loan to co-representative—At re- 
duced rate of interest.|—Testator directed his 
cxors. to lay out the residue of his estate in the 
purchase of lands or upon heritable or personal 
securities, at such rate of interest as they should 
think reasonable. The exors. lent the fund to 
one of themselves on bond at 4 per cent. when 
5 per cent. might have been made by heritable 
or govt. securities. The discretion given by the 
will to the exors. might have been soundly exercised 
by their lending the money to any other person 
upon such terms as they thought reasonable ; but 
a trustec contracting with himself, cannot spare 
himself, & he shall therefore pay interest at 5 per: 
cent. for the money in his hands.—ForBES v. 
Ross (1788), 2 Cox, Eq. Cas. 118; 2 Bro. C. C. 
430; 30 E.R. 52, L. C. 
anncaion :—Refd. Tebbs v. Carpenter (1816), 1 Madd. 





7150. ——— Mixed with own funds—Whole of 
profit made.] — Exors. employing the estate of 
their testator, mixed up their own moncys, in 
carrying on their own business :—Held: they were 
liable to account not only for the trust property 
so employed but also for the whole of the profit 
made upon it.—DockER v. Somes (1834), 2 
a K. 655; 3 L. J. Ch. 200; 39 E. R. 1095, 


Annotations :-—Consd. Vyse v. Foster (1874), L. R. 7 H. L. 
318. Refd. Wedderburn v. Wedderburn (1838), 4 My. 
& Cr. 41: Macdonald v. Richardson, ltichardson v. 
Marten (1858), 1 Giff. 81. Mentd. Crosley v. Derby Gas- 
Light Co. (1838). 3 My. & Cr. 428; Costa Rica Ry. v. 

Forwood, {1900] 1 Ch. 756. 


7151. Purchase of assets—For own benefit.}— 
Trustee or exor. buying in debts for less than is 
due shall not take the benetit of it himself. Other- 
wise of one purchasing in his own right.—ANON. 
(1707), 1 Salk. 155; 91 E. R. 143, L. C. 

Annotation :—Mentd. Anon. (1679), 2 Cas. in Ch. 4. 


7152, ——- ——.]—HIALx v. HAuuet, No. 6054, 
ante, 
7158. .}—An exor. cannot buy for his 








own benefit debts due from testator’s estate.— 
es JAMES (1803), 8 Ves. 337; 32 E. R. 385, 


Annotations :—Mentd. Oliver v. Court (1820), Dan. 301; 
Austin v. Chambers (1838), 6 Cl. & Fin. 1; Carter v. 
Palmer (1842), 8 Cl. & Fin. 657; Aberdeen Ry. v. Blaikie 
(1854), 2 Eq. Rep. 1281; Imperial Mercantile Credit 


that the property waa "wordt 41-800 
y was wo , 
« ordered the oxor. to account for the 


difference :—-Held : 


v. A. G. (1685), 1 Vern. | 


really sold the property to 
secretly for an inadequate price was 58.C. R. 
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Assocn. v. Coleman (1870), 6 Ch. App. 562,n.; Panama 
& South Pacific Tel ph Co. v. India Rubber Gutta 
Percha & aeleerene orks Co. (1875), 10 Ch. App. 615; 
Hickley v. Hickley (1876), 2 Ch. D. 190; Luddy’s Trustee 
v. Peard (1886), 33 Ch. D. 500; Re Boles & British Land 
Co.’s Contract (1901), 71 L. J. Ch. 130; Nugent v. Nugent, 
(1908) 1 Oh. 646; CGhristoforides v. Terry, [1924] A. OC. 





7154, —— Effect of consent of parties 
entitled.|—An exor.- purchasing assets belonging 
to the estate of his testator, with the assent of 
the parties then interested, will not, after a length 
of time, be answerable for the profit he has made ; 
but he will when he has purchased with a fraudu- 
lent intention—WHATTON v. TOoNE (1820), 5 
Madd. 54; 56 E. R. 815; sub nom. WATSON v. 
TOONE, 6 Madd. 153. 


Annotation :-—Mentd. Silkstone & Haigh Moor Coal Co. v. 


Edey, [1900] 1 Ch. 167. 


7155. —— Sale set aside—Whether price 
returnable to representative.]|—— Purchase by a 
trustee & exor. from his cestui que trust of a portion 
of an unascertained residue set aside. 


An exor. purchased a share of the residue, &, 
in an administration suit, he was ordered to pay 
the assets into ct., minus the amount of the pur- 
chased share. Afterwards, in another suit, the 
purchase was set aside :—Held: the exor. was 
not entitled, on setting aside the transaction, to 
a decree for repayment of the consideration money, 
but it must be paid into ct. in the administration 
suit.—- SMEDLEY v. VARLEY (1857), 23 Beav. 358 ; 
53 E.R. 141. 


7156. .|—B. was a member of a firm 
of three partners, & also the surviving member 
of another firm of two partners, which was the 
sole or chief creditor of the first firm. B.’s exor. 
purchased the estate of the first firm for his own 
benefit with the result that nothing was left for 
B.’s widow & universal legatee :—Held: ina suit by 
the widow against the exor., such sale was avoid- 
able & a decree should be made for a general 
administration of B.’s estate declaring that the 
sale be set aside with certain special directions.— 
BENINGFIELD v. BAXTER (1886), 12 App. Cas. 
107; 56L. 3. P.C.13; 56 L. T. 127, P. C. 
Annotations :-—Reld. Hiddingh ee Denver te Hiddingh v. 


Donysson, Denyssen v. Hid 1887), 12 App. Cas. 
624. Mientd. Meldrum v. Scorer (1887), 56 L. T. 471. 


7157. Goods supplied to estate—By representa-~ 
tive in capacity as merchant—How price deter- 
mined.|—Testator, a victualler, directed his trade 
to be carried on by his exors., a brewer & spirit 
merchant, who had been in the habit of serving 
him in his lifetime, & supplies were furnished for 
that purpose by them. The ct. would not declare 
that the exors. were entitled to receive the cost 
price only for these supplies; but directed an 
inquiry whether the supplies were proper, & 
furnished at the ordinary market price.—SMITH 
v. LANGFORD (1840), 2 Beav. 362; 48 E. R. 1221. 


Annotation :-—Consd. Re Sykes, Sykes v. Sykos, [1909] 
Ch. 241. 


7158. .}—Where an exor., in 
carrying on the business of testator, has supplied 
such business with goods, the onus lies upon the 
exor. to show, as to goods not of his own manu- 
facture, what was the cost price, & as to goods of 
his own manufacture, what would be a fair allow- 
ance in respect of their cost, including in such 


pal 




















liable to account for its true value.— 
Re Day, DaLy v. BRown (1907), 39 
122.—CAN. 


the ecxor. 
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allowance a fair proportion of establishment 
expenses & intcrest on capital, treating the manu- 
factory as part of his capital.—Re WILLIAMS, 
MORGAN v. WILLIAMS (1892), 40 W. R. 636; 36 
Sol. Jo. 462. 


7159. Employment of assets in trade.]——The 
exor. carried on a trade in brewing with testator’s 
stock ; decreed to account for the same, & like- 
wisc for the personal] estate.—LUNTLEY v. ROYDEN 
(1678), Cas. temp. Finch, 381; 23 E. R. 209. 


7160. .j—An administratrix to the effects of 
a ropemaker directed to include in her account 
the profits arising from four apprentices, & to 
give security to the full amount of the inventory. 
—Pirr v. Pirr (1758), 2 Lee, 508; 161 BE. R. 421. 


Ariication :—Refd. Moseley v. Rondcll (1871), 19 W. BR. 








7161. .—Exors. charged with the profits 
made by them from the employment of testator’s 
assets in any trade or business since testator’s 
decease.—PALMER v. MITCHELL (1809), 2 My. & 
KX. 674,n.; 39 E. BR. 1101. 


Annotations :—Consd. Docker v. Somes (1834), 2 My. & K. 
655. Refd. Macdonald v. Richardson, Richardson v. 
Marten (1858), 1 Giff. 81. 


7162. -]—A person having a charge for life 
on residue, has, to the extent of that charge, the 
rights of a residuary legatee, & is entitled to have 
the residue ascertained & secured within, if pos- 
sible, one year after the death of testator. It 
is the duty of the exor. to do all in his power to 
effect that object. 


In a case in which the will gave no specific 
directions as to the payment of debts, the exor., 
who was also the ultimate residuary legatee, 
having taken on himself, after the trustees named 
in the will had remounced, to adninister the estate, 
did not ascertain & secure the residue at the end 
of the year, but worked part of the property, a 
coal-mine, to a profit for several years, when it 
ceased to be of any value. Ona bill, at the suit 
of the person having the charge on the residue, 
praying that the will might be established & 
accounts taken :—Held: the cxor. was not, after 
assuming to act as a trustee, entitled to postpone 
the sale of the property to the prejudice of the 
person having the charge on the residue ; having 
postponed it, he was chargeable with the value of 
the mine at the end of a year from testator’s 
death, with interest thereon, & that value must 
be calculated as constituted of the aggregate of 
the annual profits derived from the mine in all 
the subsequent years, till it became unproductive, 
such annual profits to be treated as deferred pay- 
ments.——_WIGHTWICK v. LoRD (1857), 6 Ii. L. Cas. 
217; 26 L. J. Ch. 825; 20 L. T. O. S. 308; 3 
Jur. N.S. 699; 5 W. R. 713; 10 E.R. 1278, 
U.L.; affg. S.C. sub nom. Lorp v. WIGHTWICK 
(1853), 4 De G. M. & G. 803, L. JJ. 


7163. Executor becoming partner in own 
right—Firm in which testator was partner.|— 
Lestator was a member of a partnership at will 
in a bank, without any provision entitling the exor. 
of a deceased partner to an interest in the good- 








71591. Employment of assets in trade.| 
—K. having eft bonds in the hands of 
& firm at C., with directions to apply 
the interest & principal when received 
to a specific purpose, appointed G., 


assignments. 
a partucr in the tirm, his exor. The 


will was proved by G., & the firm, 
acting under his authority as exor., 
assigned the bonds, & used 

e the money received upon the 
G. ceased to be a part- 
ner in the firm before 
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will of the concern. The credit, in which the bank 
was, rendered capital unnecessary, & at testator’s 
death the property of the concern exceeded its 
liabilities by a very small amount, testator’s 
share in which was far exceeded by the balance 
due from him to the bank on his private account, 
as a customer. After his death the surviving 
partners admitted into the firm his son, who was 
his exor., but who was not admitted into the firm 
in that character, & the business continued to be 
carried on without any separation or appropria- 
tion of the partnership assets as they existed at 
testator’s death. In a suit against the exor. for 
the administration of testator’s estate :—Held : 
he was not accountable to testator’s estate for the 
rofits which he had received as a partner in the 
bank. creecon v. CHAPMAN (1853), 4 De G. M. 
& G. 154; 43 E.R. 466, L. JJ. 
L : i . Wedderburn (No. 4) 
At89bN 88 Boe - Macdanata hi licbaxipom Richard - 
son v. Marton (1858), 1 Giff. 81; Vyse v. Foster (1872), 


8 Ch. App. 315, n. ; McDonald v. Richardson, Richardson 
v. Marten (1864), 10 L. T. 166; Yatcs v. Finn (1880), 
13 Ch. D. 839. 


7164, ——— By surviving partners of testator— 
Proportionate share of trade profit.)—The exors. of a 
testator, who were also his surviving partners, & 
had continued to employ his share of the partner- 
ship capital in trade :—Hceld: answerable for a 
proportionate share of the profits of the trade 
notwithstanding that the capital of the partner- 
ship at the time of testator’s deccase consisted 
only of debts due to the partnership. WEDDER- 
BURN v. WEDDERBURN (1838), 4 My. & Cr. 41 ; 
8 L. J. Ch. 177; 3 Jur. 596; 41 BE. fh. 16, b2Ce2 
subsequent proceedings (1856), 22 Beav. 84. 
Annotations :—Consd. Willett v. Blandford (1842), 1 Hare, 

253. Reid. Portlock v. Gardner (1842), 1 Hare, 594; Egg 

v. Devey (1847), 10 Beav. 444; Travis v. Milne, Milne r. 

Milne (1851), 9 Hare, 141; Simpson v. Chapman (1853), 

4 De G. M. & G. 154; Wedderburn rv. Wedderburn (No. 4) 

(1856), 22 Beav. 84; Clements v. Hall (1857), 24 Beav. 

333; Vyse v. Foster (1872), 8 Ch. App. 314, n. entd. 

Allfrey v. Allfrey (1849), 1 H. & Tw. 179; Swinborne r. 

Nelson (1853), 16 Beav. 416; Hart v. Clarke (1854), 19 

Beav. 349; Bright v. Legerton (1861), 2 De G. F. & J. 

606 ; eee (Lord Provost) v. Lord Advocate (1879), 

4 App. Cas. 823. 


7165. -|— Under arts. of partner- 
ship entered into in 1872, C. N. & his brothers, 
E. N. & G. N., with two other persons, became 
partners for a term of ten years for the carrying 
on of an already existing business consisting of 
the manufacture & sale of isinglass, gelatine, & 
gluc. Under the provisions of the arts. as modi- 
fied by a declaration of trust executed by the 
brothers N. in March, 1877, the capital of any one 
of the brothers dying during the term was to re- 
main in the business till the expiration of the 
term, & was then to be held by the survivors on 
trust to dispose of it as his will should direct. 
C. N. died m Aug. 1877, having by his will of 
the preceding March appointed HE. N., G. N., & 
another exors., & bequeathed to them his capital 
& shares of profits of the business. Until the 
expiration of the partnership term the shares of 
profits were to be divided between testator’s 
children, with provisions for maintenance & accu- 
mulation, & thereafter the capital & shares of 
profits were to be held by the exors. on trust to 
enter into such arrangements as they might think 








had been assigned :—Held: G. was 
accountable to the resid legatee of 
in their K. for the moneys receiv upon the 


bonds.—GRAHAM v. KEBLE (1820), 2 
Bl. 126; 6 Pat. App. 616.—SCOT. 
all the bonds 
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desirable for carrying on the business in partner- 
ship with such persons as they might think proper. 
Testator declared his ultimate object to be the 
introduction of one or more of his sons into the 
business, but made provision for the division of 
the profits on his share among all his children. 
He left numerous children, most of whom were 
infants at his death, & on the determination of 
the partnership in 1882 his share, with accumu- 
lations, amounted to about £30,000. The two 
surviving brothers N. formed a new partnership 
with another person, & until 1887 employed 
testator’s share in the business, paying his children 
interest thereon at 10 per cent. The profits made 
were much larger. In 1887 the business was con- 
verted into a limited co., & the children were 
allotted 10 per cent. preference shares to the value 
of the £30,000 at par. 


In an action by the children of C. N. against 
E. N., G. N. having died, claiming a declaration 
that deft. was bound to make good the profits 
made between 1882 & 1887 attributable to the 
share of C. N. employed in the business & also 
claiming a share in the goodwill :—Held : (1) pltfs. 
were not entitled to anything in respect of good- 
will; (2) pltfs. were not entitled to more than 
the 10 per cent., which they had received.— 
SMITH v. NELSON (1905), 92 L. T. 313. 








7166. ——.j—TOWNEND v. TOWNEND, 
No. 7322, post. 
7167. -]—(1) Where an exor. & sur- 








viving partner of a testator demanded an allow- 
ance from the legatces, for his professional ser- 
vices as an accountant, & said that he would not 
rove the will until the allowance was made to 
im, such a bargain will find no favour with the 
ct., & the amount of the allowance will be ordered 
to depend strictly upon the services rendered. 


(2) Where a surviving partner, who was also an 
exor., of a testator retained part of testator’s 
estate in such a way that it was impossible to 
consider testator’s interest as terminated by his 
death, & continued the business for a period of 
several years, at the end of which he entered into 
a fresh partnership, he was ordered to account 
with the residuary legatees for a moiety of the 
profits up to the end of the period, & from & after 
that date for interest at 5 per cent. on the esti- 
mated value of testator’s share in the business at 
the end of the period.—_McDOoONALD v. RICHARD- 
SON, RICHARDSON v. MARTEN (1864), 10 L. T. 
166 ; previous proceedings (1858), 1 Giff. 81. 


7168. When liability arises.]|—Sur- 
viving partners, & exors. who are not partners, 
but have continued their testator’s assets in the 
business, are liable to account for profits made in 
respect of the value of a deccased partner’s share 
only where there is no absolute contract for vest- 
ing in the survivors the share of deceased partner 
or only an option to take to his share on certain 
conditions, & the surviving partners neglect to 
perform such conditions or to liquidate the affairs 
of the partnership. 


A. was partner in a firm under articles, which 
provided that the surviving partners should pur- 
chase the shares of a deceased partner at a valua- 
tion. There was nothing to show that time was 
of the essence of the contract. A. died, having 
by will given his real & personal estate to three 
exors. in trust for his children on their attaining 
the age of twenty-five, & with trusts in the mean- 
time for investing in real or Govt. securities. One 
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of his exors. was partner at the date of testator’s 
will, & at his death another of his exors. became 
@ partner; the third never was a partner. The 
value of testator’s share in the firm was ascer- 
tained in the mode prescribed, but the exors. 
allowed it to remain in the firm until the children 
arrived at the prescribed age, & the children were 
credited in the books of the firm with the 
ascertained value of their father’s share with 
compound interest at 5 per cent. The arrange- 
ment was most beneficial to the firm, & it was 
very advantageous to the children :—Held: the 
exors. who were or afterwards became partners, 
were not liable to account for the profits made by 
them individually or by their firm generally 
through the use of their testator’s capital, nor 
were the exors. who had assented to such employ- 
ment under any such liability —VysrE v. FosTER 
(1874), L. R. 7H. L. 318; 44 L. J. Ch. 37; 31 
L. T. 177; 23 W. R. 355, H. L. 


Consd. Hordorn v. Hordern, [1910] A. OC. 465. Refd. Re 
Davis, Davis v. Davis, (1902) 2 Ch. 314. Mentd. Steuart 
v. Gladstone (1879), 10 Ch. D. 626; Price v. Price (1880), 
42 L. T. 626; Jesse v. Lloyd (1883), 48 L. T. 656; Re 
Wilcoxon, Ex p. Andrews (1884), 25 Ch. D. 505; Re 
Hotchkys, Freke v. Calmady (1886), 32 Ch. D. 408; 
Re Hulkes, Powell v. Hulkes (1886), 33 Ch. D. 552; 
Conway v. Fenton (1888), 40 Ch. D. 512; Hale v. Shel- 
drake (1889), 60 L. T. 292; Re Do Teissiers S. H., Re 
De Teissiers Trusts, De Teissier v. De Teissier, [1893] 
1 Ch. 153; Hunter v. Dowling (1893), 62 L. J. Ch. 617; 
Chillingworth v. Chambers, - 896] 1 Ch. 685 ; Re Hawker’s 
S. E. (1897), 66 L. J. Ch. 341; Re Montagu, Derbishire 
v. Montagu, [1897] 1 Ch. 685; Rowley v. Ginnever 
1897), 66 L. J. Ch. 669; Stevenson v. Akt. Fur Carlton 

agen Industric, [1918] A. C. 239. 


See, generally, PARTNERSHIP. 


7169. .|—A partner in a firm having by will 
made his co-partner his exor., the exor., after his 
partner’s death, improperly employed the assets 
in trade; & a bill was filed against him by the 
devisees under the will. After testator’s death 
the exor. took two persons into partnership with 
him, & these persons were not made parties to 
the suit, though they appeared as witnesses to 
prove the amount of profits received by the exor. : 
—RHeld: the exor. was accountable for the profits 
improperly made by him, though the subsequent 

artners were not made parties to the suit.— 

MACDONALD v. RICHARDSON, RICHARDSON v. 

MARTEN (1858), 1 Giff. 81; 32 L. T. O. S. 237; 

5 Jur. N.S.9; 65 E. R. 833. 

Annotations :—Refd. Vyse v. Foster (1872), 8 Ch. App. 
315,n. Mentd. Lazarus v. Mozley (1859), 1 L. T. 3. 
7170. Alternative liability to be charged 

with interest—At option of person entitled.j|—It is 

still the rule of the ct. that a trustee who employs 
trust moneys in trade or speculative transactions 
must account for the profit he makes by such 
employment or, at the option of the cestui que 

trust, be charged with interest at the rate of 5 

per cent.—Re Davis, Davis v. Davis, [1902] 2 

Ch. 314; 71 L. J. Ch. 539; 86 L. T. 523; 51 


«Ete i 


7171. Profits made by testator—As trustee for 
plaintiff.,\An exor. decreed to account for the 
profits of lands received by testator before his 
death, in trust for the pltf.—ASTREY’s CasE 
(1680), Freem. Ch. 55; 2 Eq. Cas. Abr. 8; 22 
K. R. 1055. 


7172. Presentation to benefice—-Secret condition 
for own benefit.|——It is a universal proposition, & 
of great moment to the safety & property of man- 
kind, that a trustee ought strictly to pursue the 
tenor of his trust, without perverting it directly 
or indirectly to his own personal advantage. 

M 
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Sect. 6.—Accounts: Sub-sect. 4, B. (a) & (b), & C.; 
sub-sect. 5, A.j 


Where an exor. entrusted with the disposition of 

some church preferments, made a presentation to 
A. under a secret condition for his own benefit, 

the presentation was set aside, & he was decreed 

to present a more proper person.— RICHARDSON 
v. MAN (1760), 7 Bro. Parl. Cas. 318; 3 
E. R. 206, H. L. 

7178. Occupation of house—For administra- 
tion purposes—Whether rent chargeable.]—M., by 
his will devised all the residue of his real & per- 
sonal estate amongst his eight children, their heirs 
& igns, to be equally divided between them, 
share & share alike, with benefit of survivorship 
at twenty-one. Testator died, the exors. re- 
nounced, & W., one of the sons, took out adminis- 
tration with the will annexed, & entered into 
possession of a house belonging to testator in the 
island of St. Kitts, & managed the whole affairs 
for the rest. of the family. Two of his sisters & 
a brother occasionally resided with him, & he 
carried on, business, with his brother as a merchant, 
on the island, but had separate premises, & only 
resided in the house in question occasionally. A 
suit was instituted for the administration of M.’s 
estate. The answer insisted that W., as M.’s 
administrator, ought to be charged with occupa- 
tion rent during the period he so occupied tes- 
tator’s house, & with money laid out on unncces- 
nak repairs :—Held: pltf., as tenant in common 
with the others, was entitled to reside, to manage 
the affairs rent free. 

I hardly see how pitf. could have carried on the 
administration without residence, more parti- 
cularly as he acted for the rest of the family. He 
might charge the estate with rent paid by him 
for another house where he was obliged to reside 
for the purposes of administering to the estate, 
& therefore he is entitled to set off so much as would 
have been thus incurred against the occupation 
rent he is charged with (WiaRaM, V.-C.).— 
M‘MAHON v. BURCHELL (1845), 1 Holt, Eq. 186; 
71 E. R. 716; subsequent proceedings (1846), 
2 Ph. 127, L. C. 

7174. Sale of goodwill.|—A., a surgeon dentist, 
carrying on his profession at a house held by him 
as tenant from year to year in the town of H., 
died, having appointed B., his widow, his extrix., 
who alone Laie the will. Within a few days 
after A.’s death, two agreements were entered 
into between B., & C., a surgeon dentist, in which 
B. was described as one of the exors. of A., the 
effeet of which was that C. should give B. £500 
for the goodwill of the business of A., & the advan- 
tage of being introduced to the patients of A., 
& take A.’s house, & purchase his furniture & 
surgical instruments at a certain price. Evidence 
was entered into on B.’s behalf that the agreement 
as to the £500 was not entered into by B. in the 
character of extrix., & that it was the intention 
of the parties that the sum should be paid to her, 
for her own benefit, as the price of her personal 
influence with the patients of A., & her personal 
exertions in introducing them to O. The master 
having found that the whole of the 2500 belonged 
to B. :—Held: on exceptions, the whole or a part 

of the £500 belonged to the estate of A.; & it 
was referred. back to the master to review his 
report, with this declaration.—SMALE v. GRAVES 
(1850), 3 De G. & Sm. 706; 19 L. J. Ch. 157; 
165 L. T. O. 8.179; 14 Jur. 662; 64 I. R. 670. 

Areolotion s—Refd. Corbin v. Stewart (1911), 28 T. L. R. 
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7175. Insurance of assets—Premiums paid out 
of own money—Proceeds of insurance.}—-Where an 
exor. reinsures goods, etc., belonging to his testator, 

ays the premiums out of his own pocket, & on a 
fre occurring receives the money; if he once 
treats such money as belonging to the estate, he 
cannot afterwards claim it for his own benefit.— 
oe v. GRieaas (1858), 32 L. T. O. S. 116; 


7176. Agreement with solicitors—For share of 
rofit costs.|—A decree for the administration of 
.s estate was made on May 18, 1878. 3B. was one 
of the exors. L., a beneficiary, had the conduct of 
the proceedings. The order on further considera- 
tion was not made until June 27, 1887, when, 
amongst other things, the costs due to S. & H., 
who had during a great part of the action been 
the solrs. of L. & B. & other parties, were ordered 
to be taxed & paid. S. & H. had agreed with B., 
whose business as a solr. they had purchased 
during testator’s life, to pay him half their profit 
costs. The costs due to S. & H. were certified 
on Aug. 4, 1888, at £1,860, & in Dec. 1889, they paid 
£716 148. 11d. to B. as the sum due to him under the 
agreement. This was a summons in the adminis- 
tration action taken out by L. that B. might be 
ordered to pay this sum into ct., on the ground that 
he ought to account for it as part of testator’s 
estate :—Held: the money had ceased to be part 
of testator’s estate when it was properly paid to 
S. & H., & though the facts alleged might give 
a good ground for an action against BK. to make 
him account for the money as profit made out of 
his trust, the ct. had no jurisdiction to make the 
order asked for upon a summons in an administra- 
tion action. — Re THORPE, VIPONT v. RADCLIFFE, 
[1891] 2 Ch. 360; 60 L. J. Ch. 529; 64 L. T. 554. 


7177. Introduction of estate business to solicitors 
—On commission basis.]——- Virponr v. BUTLER, 
[1893] W. N. 64. 


(b) Leases and Mortgages. 
See, generally, 'TRusTS & TRUSTEES. 


7178. Lease renewed by representative.|—-ANON. 
(1685), 2 Cas. in Ch. 207; 22 KB. R. 913. 


7179. -}—On a question as to leases re- 
newed by an extrix. after the term had expired, 
whether for her own benefit, or for the benefit of 
the estate of testator, & a seeret trust to her exors., 
they were declared to result for the next of kin. 
—BROMFIELD v. CHICHESTER, RAW v. DUTHELLY 
(1773), 2 Dick. 480; 21 E. R. 356; sub nom. 
RAWE v. CHICHESTER, Amb. 715; 1 Bro. C. C. 
198, n., L. C 
Annotations :—Co 

40. Refd. Pickering v. Vowles (1783), 1 

Randall v. Russell (1817), 3 Mer. 196; 

(1836), 2Y¥.& C. Ex. 247: 

. 828. Mentd. Bradford v. 

L. J. Ch. 198. 

7180. ——.]—There is no authority for the 
general proposition that if a person only partly 
interested in an old lease obtains from the lessor 
a renewal, he must be held a constructive trustee 
of the new lease, whatever may be the nature 
of his interest or the circumstances under which 
he obtained the new lease. A person renewing 
is only held to be a constructive trustee of the new 
lease if, in respect of the old lease, he occupied 
some special position by virtue of which he owed 
a duty towards the other persons interested : 
as, for example, in the case of a renewal by a tenant 
for life of settled leaseholds, or by a partner of a 





usd. Fe Biss, Biss v. Biss, [1903] 2 Ch. 

Bro. C. C. : 
3. Webb vw. Lugar 
Mill v. Hill (1852), 3 H. L. 
Brownjohn (1868), 37 
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artnership lease, or by a mtgee. of a mortgaged default, have received, a decree of this nature 
ieane: In all such cases the new lease is treated being totally different in its principle from the 
as engrafted on or as forming part of the original u decree. 
lease. (2) There are two different modes of accounting 

A lessor granted a lease for seven years of a to which an exor. or administrator may be sub- 
house in which the lessee carried on a profitable jected by the ct., & accordingly there are two 
business. On the expiration of the term the different forms of decree in use to compel him to 
lessor refused to renew, but allowed the lessee to account. One is a decree compelling him to 
remain as tenant from year to year at an in- account only for what he has received of testator’s 
creased rent. During that tenancy the lessee or intestate’s estate; the other is a decree com- 
died intestate, leaving a widow & three children, pelling him to account, not only for what he has 
one being an infant. e widow took out adminis- received, but also for what he might, without his 
tration to her husband’s estate, & she & the two wilful neglect & default, have received. These 
adult children, one of whom was a son, continued are two perfectly different decrees. The one 
to carry on the business under the existing yearly supposes no misconduct, the other is entirely 
tenancy. The widow & son each applied to the grounded on misconduct. To obtain the account 
lessor for a new lease for the benefit of the estate, of what the exor. or administrator has received, 
which he refused to grant, but, having deter- pltf. (whether he be creditor, or legatee, or re- 
mined the yearly tenancy by notice, he granted siduary legatee or next of kin) needs not to allege 
to the son “‘ personally” a new lease for three or prove anything special with respect to the 
years at a still further increased rent. In an_ estate of deceased, or the dealings or intromissions 
action which had in the meantime been instituted therewith. To obtain the other decree, pltf. must 
by the three children, including the infant, against allege & prove that there is some part of deccased’s 
the administratrix for administration of intestate’s estate which ought to have been, & might have 
estate, the administratrix applied to have the new been, received by deft. & which he has omitted 
lease treated as having been taken by.the son for to receive by his own wilful default & neglect 
the benefit of the estate, & for an account of the (KINDERSLEY, V.-C.). 
rents & profits received by him:—Held: the (3) Whenever the term “ usual’ decree is used, 
evidence showed that the right or hope of renewal jt, denotes exclusively that decree by which the 
had been determined by the lessor before the exor. or administrator is required to account 
son intervened, so that the new lease could not be merely for what he has received. Whenever the 
treated as an accretion to the estate of deceased, ysgyal decree only is made, pltf. in taking th 

ss F ae y » p g e 

& also the son had in no way abused his position accounts under that decree cannot charge deft. 
nor stood in any fiduciary relation towards nor with a single farthing beyond his actual receipts. 
owed any duty to the other persons interested in J] include in the term “ actual receipts ” what may 
the estate, & he was, therefore, entitled to retain have been received by any other person by the 
the lease for his own benefit.—Re Biss, Biss order, or for the use of deft. Pltf. cannot be 
Biss, [1903] 2 Ch. 40; 72 L. J. Ch. 473; 881.1. permitted to show that there is some part of 
403; 51 W. R. 504; 47 Sol. Jo. 383, C. A. deceased’s estate which deft. ought to have got 
Annotation :—Retd. Griffith v. Owen, [1907] 1 Ch. 195. in, & might easily have got in, & has failed to get 

7181. Purchase of equity of redemption.|—The © by his own wilful default & neglect, however 


exor. of a mtgee. purchased the equity of redemp- gdh tara a hi eprint ct aol an 


ti f th rtgaged estate in his own name, : ; : 

with the ays Pine on the mtge., & a small instantly & peremptorily rejected (KINDERSLEY, 
advance beyond it :—Held: he was a trustee of Wi ae eo ch. Cita iE (1858), 4 
the purchase for the benefit of testator’s estate. 4 aoe at ce re 6 aeons g ie on 0.8. 7; 
—FosBROOKE v. BALGUY (1833), 1 My. & K. y oe ay irae ee ca - 08. 
Bae rated eee ieee THOTT gah GnBath, Re herene Coats Sct 


y Refd. 
.5; Re Gosman (1880), 15 Ch. D. 67. 


C. On Footing of Wilful Default. 
See, also, Sub-sect. 2, B., ante. 


7182. General rule.|—(1) The only administra- Bes Fe ise 
tion decree which can be obtained upon summons SUB-sECT. 5.-ALLOWANCES IN ACCOUNT. 
in chambers under 15 & 16 Vict. c. 86, s. 45, is A. In General. 


the usual decree to saa an exor. or eras padariiel See R.S. C., Ord. 33, r. 8. 
Socount tor Une personal estate Which Ne May ABYC. aes. Payment of just debts—By person wrong- 


received. The ct. cannot, in any stage of a suit, ; 
engraft upon such a decree, whether made upon fully taking out administration.|—ARMSsTRONG’s 
bill, or upon claim or upon summons in chambers CASE (1691), Nels. 173; 21 E. R. 818. 

a decree to make an exor. or administrator account Remuneration due to representative.| — See 


for what he might, without his wilful neglect or Part V., Sect. 6, ante. 


PART VI. SECT. 6, SUB-SECT. 5.—A. note to the sister for the price, but she cium (1862), 10 N. B. R. (5 All.) 408. 
b. Ercction of tombstone.) ~— Where had not paid the note, when she made —OAN. 

a will contain direction ¢. her claim for it in an administration 
resting» tombstone to testator the Suit:—Held: the amount should bo — e. Unauthorised iture—Im- 
ot. willeant allow oxora the exponse of ollowed to the extrix—MENZIES v. proving real estate.|—- Kxecutrix, who 
ot. will not allow exors. the exponse of ‘Ripuey (1851), 3 Gr. 514.—OAN. ad an annuity charged on the income 
eso dt Ye ta de Oobe AUS as of the estate expended money in good 
(1885), 11 V. L. R. 659.— : d. Legacy charged on land devised.) faith in impro the real estate, & 
6. —-——.]-—— Testator’s sister erected —Where a legacy is charged on lan in other unauthorised ways :—Held: 
sida cinn, ce ME, ROMT,ghie| Sermen hau Me ees at Bee ae AST 

ow, the : ni exor., account sho 

hand no Beads of the estate, gave her Fith the catate. WETMORE v. Ker- enhanced the value of the ee 

x 
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Sect. 6.—Accounis: Sub-sect. 5, A., B. & C. 
Interest on balances due to representative.|—<Scee 
Sub-sect. 6, B., post. 
Expenses of administration. ]—See Sub-sect. 5, B., 
post. 


Employment of agents & solicitors.]|—See 
Sub-sect. 5, C. & D., post. 





B. Expenses of Administration. 


7184. Expenses in carrying on business—Re- 
sulting loss.|——Testator’s estate, consisting partly 
of a West India plantation, was administered 
under the ct., & a large balance was due to a 
deceased consignee, which was ordered to be paid 
by his successor. This failing :—Held: as 
against testator’s creditors, the representatives of 
deceased consignee were entitled to be paid out 
of the general asscts of testator. 


T look on this as similar to a case of the manage- 
ment of real estate, where there is a suit for the 
administration of a testator’s estate, consisting of 
various properties, all of which are to be adminis- 
tered for the benefit of creditors. If the ct. 
appoints a person to manage the business & carry 
it on, & there should be a loss, then, in taking the 
accounts, this will be allowed to him. But the 
creditors could not in such an event, say, ‘‘ you 
must bear it personally, & the rest of the estate 
is not liable”... It is the duty of the ct. to 
protect its officer... & to see that he is in- 
demnified, in respect of all proper expenses, out 
of the other property of testator (ROMILLY, M.R.). 
a an T3OMPSON (1862), 30 Beav. 542; 54 

® R. 9 e 


See, further, Part V., Sect. 7, anie. 


Payments out of own money—To defray estate 
expenses.|—See Part IV., Sect. 4; Part V., Sect. 7. 


7185. Funeral expenses — Estate insolvent.}]— 
Even in an insolvent estate the personal repre- 
sentative will be allowed a sum expended for 
funeral expenses, according to the situation of 
life in which deceased had lived.—PITCHFORD v. 
HvuLMeE (1825), 3 L. J. O. S. Ch. 223. 


7186. .|—The expenses which exors. 
will be justified in incurring about the funeral of 
deceased when his estate turns out insolvent, 
must be reasonable, according to the circum- 
stances of each particular case, with reference to 
testator’s condition in life. Where in an action 
against the personal representative of the volun- 
tary grantor of an annuity plene administravit 








MORLEY v. MATTHEWS (1868), 14 Gr. 


551.—-CAN. 
t. Payment of claims for which 
estate not Viable nit an exor. or theiracco 


administrator pore a claim for which 
the estate is not Hable he cannot c 


h. Costs of 
The ct., altho 


the children :—VJ/eld : 
entitled to be allowed the amount so 
expended for maintenance, in passing 

unta.—GRUMMET v, GRUMMET 
(1875), 2% Gr. 400.—CAN. 


defending _action.}— 


ADMINISTRATORS. 


was pleaded, deft. claimed an expenditure of £103 
on the funeral of deceased, who died worth 
£2,987, but whose rank in life did not appear. 
Semble: that sum could not be allowed to the 
personal representative on plene administravit, 
against a claim for an arrear on the annuity deed. 
—EDWARDS v. EDWARDS (1834), 2 Cr. & M. 612 ; 
4 Tyr. 488; 3 L. J. Ex. 204; 149 E.R. 905. 


See, also, Buriat, Vol. VII., pp. 525, 526, 
Nos. 48-62. 


7187. Payment of legacies..—Under a decree 
for an account, & applying personal estate in pay- 
ment of debts & funeral expenses & directing the 
clear surplus to be paid over, making to the parties 
all just allowances, the master ought to allow 
payment in discharge of legacies.—NIGHTINGALE 
v. LAWSON (1784), 1 Cox, Eq. Cas. 23; 29 E. R. 
1045, L. C.; subsequent proceedings (1785), 1 
Bro. C. C. 440. 


Annotation :-—Refd. Wilkes v. Saunion (1877), 7 Ch. D. 188: 


7188. Payment of annuity—Out of rents— 
Contrary to testator’s instruction.]— Devise of 
annuity of £50 to be purchased by exor., who, till 
the purchase, was to pay annuitant £40 a year. 
Exor., instead of purchasing, paid £50 a year 
from testator’s rents. Annuitant entitled to £40 
the first year, & to £50 a year afterwards. Though 
the ct. might have charged exor. with the over- 
payment from the estate, the master on a general 
account with just allowances cannot.—BROWNE 
SPOONER (1791), 1 Ves. 291; 80 E. R. 349, 


7189. Maintaining establishment—Under  dis- 
cretion in will.|—(1) The ct. controls a trustee in 
the exercise of a power to appoint new trustees, 
though given in very large words. 


(2) A trustee & exor., though taking under the 
will a commission as a satisfaction for his trouble, 
entitled to allowances under a general trust to 
set & manage, as he should think proper, & out 
of the rents & profits to pay all rates & taxes, 
charges of repairs, stewards, bailiffs, & game- 
keepers, salaries & expenses, & all other charges 
& expenses he should think proper, but he was not 
allowed to appoint an establishment, gamekeepers, 
etc., except as the due management required. 
Inquiry therefore directed as to that.—WEBB vt. 
SHAFTESBURY (HARL), SHAFTESBURY (EARL) 1. 
oe (1802), 7 Ves. 480; 32 E. R. 194, 


Annotations :—As to (1) Refd. Cafe v. Bent (1843), 3 Hare, 

245; Skeat’s Settlmt., Skeats v. Kvans (1889), 42 Ch. 
D. 522. 48 to (2) Refd, Bethell v. Abraham (1873), 
L. R. 17 Eq. 24. 


the exors. were of the sum Bo paid, & also his own costs 
of defending the action, was affrmed— 
there being nothing to show that the 
action was unreasonably defended.— 
Re DINGMAN peat oe 90. W. N. 272; 
$5 Q. L. R. 51.—C N. 


the payment against the estate.— h it considered pitf. 1. Cost of probate—Adverti 
L i: eae oa D. L. lt. entitled to be paid hisdemand, thought creditors, Z = A eid to ae ee 
805; 56N.8. Kh. — ° the exor. was justified in hav certain pro ory notes for his sole 
resisted peproene without the sanction use, except such as might be used in 
PART VIMEO. 6, SUBAROT. 5B. ofS Sr un seamen, Uauaeticn of segremy pee, 
s- Mai nee of infant—Out of to be paid his costs of Utigation.-  cepanece éaupointel ac besa 
Broceeds of sale of reat estate.}-—Testator = GrirriTu v. PATERSON (1873), 20 Gr. Held : ‘the BS OE: was Sitio te “be 


his lands to his wife for life, 6§15.—CGAN 
& in the event of her death or marriage, 

to his children, to be applied for their 
benefit in the way the exors. should see 
best. The exors., having sold the real 
estato, as the will empowered them to 
do, & applied a large portion of the 
proceeds in support & maintenance of 


k. ——__ lteasonableness 
Sence.}— Where pltfs.’ 
action brought against an exor. as 
such were ordered to be paid by the 
exor., & were so paid 


to the exor., on his passing his accounts, 


allowed the expenses of taking out 
probate of the will, of advertising for 
creditors, of medicine & medical 
attendance for testator in passing his 
accounts.—-SMITH v. Rosk (1876), 24 
Gr. 438.—CAN. 


m, Repairs.) — Extrix. under a will 


of de- 
costs of an 


the allowance 
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7190. Payment of rent.|—-There being a 
gift of leasehold property with growing crops, etc., 
charged with £1,000 to C., the exor. paid the 
apportioned rent due at testator’s death out of 
the estate, & that sum was disallowed by the 
chief clerk in chambers. Upon application to 
vary the chief clerk’s certificate :—Held: the 
payment must be allowed.—Tomson v. JUDGE 
(1857), 5 W. BR. 396. 


7191. Maintenance of ijnfant.)—(1) As against 
creditors an administrator cannot be allowed for 
disbursements, in the schooling, feeding, or cloth- 
ing of intestate’s children, subsequently to his 
decease. 

(2) Semble: he is entitled for the reasonable 
charges of collecting intestate’s debts.—GILEs v. 
Dyson (1815), 1 Stark. 32, N. P. 

Annotation :-—Generaily, Mentd. Stearn v. Mills (1833), 4 

B. & Ad. 657. 

7192. ——-.|—Sums paid by an exor. out of an 
infant’s property for his maintenance cannot be 
allowed by the master under a direction ‘‘ to make 
all just allowances.’”—CoTHAM v. WEST (1839), 1 
Beav. 880; 3 Jur. 949; 48 E. R. 987; previous 
proceedings (1887), Donnelly, 199. 


7193. -]—In a creditor’s suit for the ad- 
ministration of testator’s estate, where the per- 
sonal estate was insufficient for payment of debts, 
& the master had found that the exor. & trustee 
had made advances for the maintenance of testa- 
tor’s children, but had refused to allow him to 
retain the amount of such advances & of a balance 
in his hands, arising from the rents of the real 
estate, the ct., on the trustee & exor. submitting 
to account, relieved him from paying the balance 
into ct. until the amount of the proceeds of the 
real estate should be ascertained.—LITTLEBOY v. 
HI (1845), 9 Jur. 986. 


7194. Collecting debts..—Gites v Dyson, No. 
7191, ante. 


7195. Stockbroker’s fees—For identification on 
transfer of stock.]—An exor., upon transferring 
stock to a legatee, paid one-sixteenth per cent. to 
a stockbroker for identifying him at the bank. 
He was allowed the payment in passing his 
accounts.—-JONES v. POWELL (1843), 6 Beav. 
488; 1 L. T. O. S. 409, 431; 7 Jur. 781; 49 
ii. R. 914. 


7196. .|—A party [an exor.] who had 
been ordered to transfer large sums of stock into 
ct., paid the broker at the rate of le. 3d. per cent. 
for identifying him on making the transfer :— 
Held : the payment, which amounted to £28 2s. 6d. 
was proper, & ought to be allowed in taxing the 











which was subsequently set aside, 
having expended $536.35 in repairs to 
the real estate, & testator’s will havi 
given her a life estate in all the re 
estate, & having also given her the 
income of all investments of which 
Pilufped ot euch investments ao she 

of such investments as she 
might require 


judge 


made by em 


use for her own ro 
benefit :—Held: the $536.35 was of ese 
ety rly allowed to her.—HILL v. HILL 
1884), 6 O. R. 244.—CAN. Held: 


n. Pa made bond fide under warranted this, 
void with exor. under a will 4 
which has been set aside as void, will 
be entitled, in taking the accounts, to 
credit for an amount paid out bond c 
CULLEN Mone, OS a 
ve. MCNBIL i 8. R. 
346; 4E.L. R. 135.—CAN. 


0. Payments made for opreserva-  entere 


tion of property.)—Pitf. claimed to 
recover one quarter of the amount 
found by a Surrogate Ct. judge to be 
in the hands of defts. as exors. Tho 
had, in taking the accounts, 
allowed the ae for all the paym 
t during the father’s 
lifetime in order to 
tty, & had deducte 
ayments from the amount for 
which the exors. were chargeable :— 
the evidence before the judge 
& his approval was 
nal.—TYRELL v. TYRELL (1918), 43 
. q. Accountant-—— Employment of — 
. Probate action brought oy exe- lect of executor 
8— Caveat — Mi pa com- 
promise.|—A brother 0 
was supposed to be the hoir-at-law, 
but to whom nothing had bee 
d a caveat against 


O. L. R. 272.—CAN 
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arty’s costs.—DAVENPORT v. POWELL (1844), 14 
im, 275; 141L. J. Ch. 115; 60 BE. R. 363. 


7197. Insurance of estate debtor’s life—Payment 
of premiums discontinued.]—An exor. may have an 
express discretion given to him by his testator’s 
will; he may also have a general discretion as 
exor.; but he cannot under that say, ‘ I will do 
whatever in my discretion as exor. I think fit.”’ 
If he deals with the assets of his testator in a mode 
not ordinarily allowed to exors., he must prove 
that he was in such a position with regard to the 
estate & those interested in it, as to render such 
peculiar dealing with the assets necessary & 
unavoidable. Where, therefore, an exor. effected 
a policy of assurance for seven years on the life 
of a debtor to his testator’s estate, without con- 
sulting the cestuis que trust; paid some of the 
premiums on the policy out of testator’s assets, 
then without referring to his cestuis que trust, &, 
although an administration suit was pending, 
without applying for the direction of the ct., at 
his own discretion, & because, as he alleged, 
testator’s estate was deficient, discontinued the 
payment of the premiums, whereby the policy 
was lost, & debtor died within the seven years :— 
Held: the effecting the policy was, under the 
circumstances, an exercise of sound discretion, 
but the letting it drop was unwise, & the exor. 
must be declared liable for the amount that would 
have come to the estate if the policy had been 
duly kept up, but he was allowed in his accounts 
those sums which he had actually paid in respect 
of the premiums.—GARNER v. Moore (1855), 3 
Drew. 277; 3 Eq. Rep. 1017; 24 L. J. Ch. 687 ; 
26 L. T. 0.8.11; 3 W. RR. 497; 61 E. R. 909. 
Aue :—Mentd. Garner v. Briggs (1858), 4 Jur. N. 8. 


7198. Payment to officials abroad—To facilitate 
work—On contract with foreign government.|— 
Re STEVENS, STEVENS v. STEVENS (1889), 5 T. L. R. 
613, C. A. 


OF REPRESENTATIVE. 


C. Employment of Agent. 
See Trustee Act, 1925 (c. 19), s. 23. 
(a) In General. 


Employment of solicitor.i—_See Sub-sect. 5, D. 
(a), post. 


7199. General rule.|—(1) Exors. will not be 
allowed to charge for the employment of an agent 
except in very special circumstances. An excep- 
tion to the master’s report, by which he had 
reduced an exor.’s charge for the employment of 
an agent at 5 per cent. to 24 per cent., overruled. 


Generally speaking, exors. are not allowed to 
employ an agent to perform those duties which, 


being granted. Tho exors. brought an 
action to establish the will, & com- 
promised the suit. In an action to 
administer the estate of testator the 
assets were found insufficient to pay 
tho legacies :—Ffeld: the exors. were 
not entitled to crodit for the sums of 
money spent in compromising the 
suit.—GRAHAM v. M‘CASHIN, [1901] 1 
I. Rt. 404.—IR. 


reserve the 
the amount 


PART VI. saad eat 5.— 
« (@). 


Due to neg rs) s to keep 
proper .+—-Where the services 
of an accountant are principally made 
necessary by the neglect of the exors. 
to keep proper accounts the exors. will 
not be allowed the accountant’s fees. 


testator, who 


n left, 
probate 
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Sect. 6.—Accounts: Sub-sect. 5, C. (a) & (b), D. 
(a) & (b); sub-sect. 6, A., B. & C. (a@).] 


by accepting the office of exors., they have taken 
upon themselves (LEACH, M.R.).—WEIss v. DILL 
(1884), 3 My. & K. 26; 40 E.R. 10. 


7200. Under special circumstances—Accountant.] 

HENDERSON v. M‘IvVER (1818), 3 Madd. 275 ; 
56 KE. R. 510. 

7201. ——_- ——.]—A partner, on retiring from 
his firm left his capital, £15,000, in the business 
under an agreement with the continuing partners 
that it should be a debt due from them to him & 
bearing interest until repayment. The agreement 
contained a stipulation that the outgoing B pried 
should have free access to the books at all times, 
& various provisions intended to satisfy the out- 
going partner from time to time of the solvency 
of the business. The outgoing partner subse- 
quently died, having by his will bequeathed his 
residuary estate, which included his capital in the 
business, to a trustee upon trusts for one life & 
others in remainder :—Held: the trustee was at 
liberty to employ accountants & valuers for an 
audit & stocktaking once a year, if desired, or 
oftener if special circumstances so required. 

The trustee says that in order to make that 
investigation he will have to employ an accountant 
at a cost of about £213. The question is who is 
to pay for that ? It must be borne by the estate. 
It does not exactly come under the head of debts 
or testamentary expenses. The suggestion made 
{by counsel] was the true one, namely that an 
expense of this kind is part of the costs, charges 
& expenses properly incurred by the exor. in the 
performance of his duty (LINDLEY, L.J.).—Re 
BENNETT, JONES v. BENNETT, [1896] 1 Ch. 778 ; 
65 L. J. Ch. 422; 74L.T.157; 44 W. R. 419; 40 
Sol. Jo. 335, C. A. 
ser hong :—Apld. Re Sherry, Sherry v. Sherry, (1913] 2 Ch. 


7202. ——.]—WEIss v. DILL, No. 7199, ante. 


_ 7203. Debt collector.]|—-Exors. held, in the 
circumstances, justified in appointing an agent to 
get in testator’s debts, & in Blowing him a 
for his trouble——-HorkINson v. RoE (1838), 1 
Beav. 180; 48 E. R. 908. 

Annotation :—Refd. Jones v. Powell (1843), 6 Beav. 488. 
7204. Collector of rents.) — Testator gave 
annuities to his trustees for their trouble in the 
execution of his will, & died possessed of several 
houses, let at weekly rents. The trustees were 
justified in paying a person to collect these rents, 
- did not, pies lose their annuities.— 
ILKINSON ¥. WILKINSON (1825), 2 Sim. : 
237; 57 E. R. 337. yee ae 


Annotation :—Distd. le : ‘ 
L. J. Ch. 600. Muffet, Jones v. Mason (1887), 56 


(b) Representative Acting as Agent. 
See Part V., Sect. 6, ante. 


D. Employment of Solicitor. 
See Trustee Act, 1925 (c. 19), 6. 23. 
(a) In General. 


7205. General rule.]|—HanrBIN v. 
No. 6336, ante. 


—K NIGHT v. Knra a on 

Pet mabe HT (1885), 11 V. L. R. 
vy. Clerk.}—The neral 

an exor. include erigueorment of 

clerks to keep the books of the estate 


& to carry on ita affairs — RATTRAY 9. 





DARBY (No. 1), 


Youne, Cass. Dig. 
PART VI. aevr. 
8. Retaining fee~—Patd in admints- 


ADMINISTRATORS. 


7206. ———.|—Re CHAPPLE, NEWTON v. CHAP- 
MAN, No. 6337, ante. 


7207. Management of testator’s affairs.|—-If an 
exor. employs a solr. to do business for him in the 
management of his testator’s affairs, he shall be 
allowed what he pays the solr. for such business. 


MACNAMARA v. JONES (1784), 2 Dick. 5873; 21 


| E. R. 399, L. O. 


(6) Representative Acting as Solicitor. 
See Part V., Sect. 6, ante. 


SUB-sEcT. 6.—INTEREST. 
A. In General. 


7208. General rule.j|—(1) An exor. & trustee 
having for several years retained funds in his 
hands uninvested which he ought to have in- 
vested :—Held : not to be chargeable with interest 
at five per cent., or upon the principle of annual 
rests, but with simple interest only at four per 
cent., there being no circumstances to lead to the 
conclusion that he had made any profit by his 
misconduct. 

(2) The ct. will only charge an exor. or trustee 
with the interest which he has received, or which 
he ought to have received, or which it is fairly to 
be presumed that he did receive, & misconduct on 
the part of an exor. or trustee will not, generally 
speaking, warrant such a presumption. 

(3) Generally speaking, every exor. & trustee 
who holds money in his hands is bound to have 
that money forthcoming ; he is, therefore, charge- 
able with it, & is almost always to be charged 
also with interest at four per cent. ; it is presumed 
that he must have made interest, & four per cent. 
is that rate of interest which this ct. has usually 
treated it right to charge. In later times, however, 
the ct. has charged exors. with five per cent., & 
sometimes with compound interest (LORD CRAN- 
WORTH, C.).—-A.-G. v. ALFORD (1855), 4 De G. M. 
& G. 848; 3 Eq. Rep. 952; 24 L. T. O. 8. 265; 
a N. S. 361; 38 W. R. 200; 43 E. R. 737, 


Annotations :—As to (1) id. Berwick-upon-Tweed Corpn: 


v. Murray (1857), 7 De G. M. & G. 497. Distd. Townend 
v. Townend (1859), 1 Giff. 201. Apld. urdiok v. Garrick 
Dd. son 


(1870) 5 Ch. App. 233. Refd. Penn (1856), 28 
.T. 0.8. 142; Price v. Price (1880), 42 L. T. 626. 4s to 
(2) Apid. Gilroy v. Stophens 88s 51 L. J. Ch. 834; 

ulkes, Powell v. Hulkes (1886), 33 Ch. D. 552; 

Re Barclay, Barclay v. Andrew, [1899] 1 Ch. 674. Refd, 

Vyse v. Foster (1872), 8 Ch. A P. 309 ; Silkstone & Haigh 

Moor Coal Co. v. Edey, [19001 Ch. 167. 4s to (3) Red. 

Blogg v. Johnson (1867), 2 Ch. App. 225; Phillips v. 

Homfray (1890), 44 Ch. D. 694. 

7209. Claim for interest— Whether specific claim 
necessary.|—HExors. charged with interest on 
balances, though not prayed by the bill.— TURNER 
v. TURNER (1819), 1 Jac. & W. 39; 87 E. R. 290. 


notat : - Davenport v. Stafford (1851), 14 
Beav. 319. Refd. Re Stevens, Cooke v. Stevens, [1898] 
1 Ch. 162. Mentd. Whatton v. Cradock (1886), 1 Keen, 


267 ; Cochrane v. Robinson (1837), 1 Jur. 863. 
7210. .—JONES v. MORRALL, No- 
7080, ante. 


2nd ed. 1 49.—CAN. 








tration eutt.jJ— A retaining fee pal 

by exors. to their solr. in an adm inis- 
tration suit may be a reasonable dis- 
ve BARNARD 


6, SUB-SECT. 5.— bursement.—CHIsHOLM 
(a). (1864), 10 Gr. 479.—OAN, 


Part VI.—LiuBmitTy 


7211. Delay in accounting— Whether sufficient to 
charge representative with interest.|—-Mere delay 
in taking accounts is not sufficient to charge an 
exor. with interest on the balance retained in his 
hands. A bill was filed by the exor. of a tenant 
for life under a will against the exor. of testator 
for an account of income due at the decease of 
the tenant for life, & considerable delay took place 
in taking the accounts, but ultimately a large 
balance was found to have been due from deft. 
at the death of the tenant for life, & he was ordered 
to pay the amount so found due to plitf. The 
delay in taking the accounts not being attributable 
to deft. :—Held: he was not liable to pay interest, 
except from the date of the order.—BLoae »v. 
JOHNSON (1867), 2 Ch. App. 225; 86 L. J. Ch. 
859; 16L. T. 306; 15 W. BR. 626, L. C. 


B. Right to Interest. 


7212. Money loaned to estate—Prior to receiving 
assets.|—-MACARTE v. GIBSON (1725), Cas. temp. 
King, 50; 25 E. R. 217. 


7218. To meet creditors’ demands—Special 
circumstances.|—-An exor. borrowed money, or 
advanced it out of his own pocket, to pay some 
of his testator’s creditors who were importunate, 
& threatened to bring actions, etc. :—Held: he 
was entitled to an allowance of interest for the 
money 80 advanced or borrowed.—SMALL v. WING 
(1730), 5 Bro. Parl. Cas. 66; 2 E. R. 537, H. L. 
Annotations :—Mentd. Bernard v. Mountague (1816), 1 

Mer. 422; Astle . Hssex (1871), 6 Ch. App. 898; 

Metcalfe v. Hute on (1875), 45 L. J. Ch. 210. 


7214. In executing trusts of the will.]|—By 
the will of a trader, the residue of his real & per- 
sonal estate, including his stock in trade & effects 
used therein & the goodwill of his business, was 
bequeathed to a trustee & exor., upon ordinary 
trusts for sale & conversion. The exor. had from 
time to time out of his own moneys advanced 
various sums in excess of the balance in his hands. 
The ct., in administration, allowed the exor. 
per cent. on the balances appearing due to him at 
the end of each year, without including any interest 
in the computation of such balances.—FINCH »v. 
PrscotTt (1874), L. R. 17 Eq. 554; 43 L. J. Ch. 
7128; 30 L. T. 156; 22 W. R. 437. 


7215. Costs paid by representative—Suit pending 
with regards to estate.|—-(1) The ct. will not allow 
an exor. interest on costs paid by him, pending a 
suit regarding the estate. 

(2) Where interest is allowed it is only from the 
time of the balance having been struck on the 
general report.—-GORDON v. TRAIL (1820), 8 Price, 
416; 146 E. R. 1248. 


Annotation :—As to (1) Refd. Spackman v. Holbrook (1860) 
6 Jur. N. 8. 881. : 








_ 1216. ——— To be retained out of assets.|—A bill, 
instituted by testator, was revived by his exors., 
& was afterwards dismissed with costs, to be paid 
by the exors., & retained out of the assets. The 
state of the assets required the exors. to pay a 


PART VI. SECT. 6, SUB-SECT. 6.—A. 
72111, Delay in accounting—Whether 
esentatt 


repr 
t -}~It is not usual to allow 
interest on claims where there is no 
fraud, or wilful Vel aperge ron flag eae 
only a loose mode of d between by 
the parties. The discretion under 
which a jury may allow interest applies 
to the minster 8 office.—Re Kine 


Oo CS) 
(1851), 2 
PATRICK, ATRICK v. STEVENSON 


(1883), 10 P. R. 4.—GAN. 


PART VI. SECT. 6, SUB-SECT. 6.—B. 
72141. Money loaned to estate—In 

executing trusts of will.}—An exor. is @ 

entitled to interest on moneys advanced 

mia out os oun means, & 

properly n the 

f th ostate.—- MENZIES v. 

Gr. 544.—OCAN. r 

t. Right of administrator de bonis 
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considerable sum out of their own moneys :— 
Held: they were not entitled to interest thereon.— 
LEWIS v. Lewis (1850), 13 Beav. 82; 51 E. R. 82. 


Annciation ¢——Whetd. Spackman v. Holbrook (1860), 6 Jur. 


7217. Time from which interest calculated.|— 
GORDON v. TRAIL, No. 7215, ante. 


C. Liability for Interest. 
(a) Misapplication of Assets. 


7218. Payments improperly made—Payment to 
the Crown—Failing claims by next of kin— 
Subsequent claims substantiated.|—A., on behalf 
of the Crown, took out administration to the estate 
of B., who, it was alleged, had died without leavin 
any next of kin; &, as such administrator, sol 
out a sum of stock belonging to B., & paid the 
proceeds into the Treasury. Some years after a 
suit was instituted by the next of kin of B. against 
A., & a decree obtained in his favour :—Held: 
interest was payable on the proceeds of the sale 
of the stock since the time of the sale.—TURNER v. 
MAULE (1849), 3 De G. & Sm. 497; 18 L. J. Ch. 
eae 14 L. T. O. S. 62; 14 Jur. 165; 64 E.R. 
578. 


An 


notations :—Ap ° A.-G. v. Kohler (1861), 9 H. L. Cas. 
$55. Refd. Re 


ewell, Edgar v. Reynolds (1858), 4 Drew. 


7219. ——— ——— On authority of warrant under 
sign manual.]—The nominee of the Crown taking 
out administration to the estate of an intestate is 
under the same obligation as any other adminis- 
trator. 15 & 16 Vict. c. 3, only dispenses with 
the necessity of his giving the usual bond to the 
ordinary, but imposes on him all the duties & 
liabilities of a private administrator. If he im- 
properly pays to the Crown part of intestate’s 
effects, though such payment is made under 
authority of a warrant under the sign manual, he 
makes himself personally liable to restore it to 
parties afterwards proving themselves legally 
entitled. Upon his death that liability only con- 
tinues against his personal representatives, & not 
against his successor in office. But that successor 
may make himself personally liable for the acts 
of his predecessor, as by taking out letters of 
administration de bonis non to the same estate. 
Where the nominee of the Crown had improperly 
paid money, thus coming to his hands, to the 
then Sovereign, & the succeeding nominee of the 
Crown had taken out letters of administration 
de bonis non to the same estate, &, in a suit by 
the next of kin against him, had only contested 
the fact of claimants being truly the next of kin, 
& denied, if they were so, liability to pay interest 
on the sum claimed :—Held : this was in substance 
an admission of liability to pay the principal to 
the next of kin, & claimants having satisfactorily 
established their title to that character, the 
liability to pay interest followed, as of course, on 
the liability to pay the principal.—A.-G. v. KOHLER 


non—Against ves of deceased 
administrator.} — An administrator 
de bonis non ha obtained a 
decree against the representatives of a 

eceased administrator for an account 
of his dealings with the estate :—Held : 


he was entitled to the representa- 
ment tives with interest in the same manner, 
pLEy & to the same extent, as one of the next 

of kin might have done.—McLENNAN 
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(1861), 9 H. L. Cas. 654; 5 L. T. 53 8 Jur. N.S. 
467; 9 W. R. 933; 11 E.R. ae ae sca 

—. ° man_ (1880), » D. OF. 
Be ee rela READ Mbt? Ge Raton 

Re Fate anomie Re General Life Assce. Co. v. Sharpe, 

[1892] 1 Ch. 154. 

7220. Under mistake of law.] —An 
exor., under a bond fide belief that on the true con- 
struction of the will they were entitled thereto, 
sold out stock, retained one-third & paid two- 
thirds to the co-exors. It having been declared 
in the suit that the next of kin were entitled to this 
fund, & that the exor. was bound to restore it :— 
Held: he was only liable to pay interest on the 
one-third retained by himself.—SALTMARSH Uv. 
BARRETT (No. 2) (1862), 31 Beav. 349; 31 
L. J. Ch. 783; 7 L. T. 87; 8 Jur. N. 8S. 737; 10 
W. R. 640; 54 E. R. 11738. 

Annotation :—N.F. Re Hulkes, Powell v. Hulkes (1886), 33 
Ch. D. 552. 








7221. —— Whether interest claimable by 
persons so paid.J—-Although as a general rule 
exors. are liable to be charged with interest at 
4 per cent. on sums improperly paid or improperly 
retained by them, they are not liable for interest 
to the legatee, or his representatives, to whom, 
with full knowledge on his part & in common 
mistake, the payments which he must refund have 
thus been erroneously made.—Re HULKES, POWELL 
v. HULKES (1886), 33 Ch. D. 552; 55 L. J. Ch. 
res 55 L. T. 209; 34 W. R. 7338; 35 W. R. 


Annotation :—Refd. Re Sharpe, Re Bennett, Masonic & 
Gencral Life Assce. Co. v. Sharpe, [1892] 1 Ch. 154. 


7222. Securities improperly realised.]|—Money 
placed out [upon good securities] at interest, & 
called in by an exor. without any cause ;_ he shall 
pay interest for it.—HAsLEwoop v. BALDWIN 
(1680), Cas. temp. Finch, 457; 23 EK. R. 248. 


7223. .|—Exor., in trust for infants, un- 
necessarily calling in the property, out upon good 
security at 5 per cent., except a small part, keeping 
large balances in his hands, & using it as his own, 
charged with interest at 5 per cent. & costs.— 
ia v. WARD (1805), 11 Ves. 581; 32 KH. R. 
Annotation :—Refd. Eglin vr. Sanderson (1862), 3 Giff. 434, 


7224, .|—Exor. directed to lay out testator’s 
personalty in the funds; unnecessarily selling out 
stock, keeping large balances in his hands, & 
resisting payment of debts by a false pretence of 
outstanding demands, charged with 6 per ccnt. 
interest & costs; but the ct. refused to make rests 
in the account.—CRACKELT vy. BETHUNE (1820), 
1 Jac. & W. 586; 37 E. R. 491. 


7225. .|——An administrator who had, with- 
out reason, sold out stock specifically bequeathed 
to an infant & retained the produce after an order 
for payment, charged with compound interest.— 
eee v. WALROND (1861), 29 Beav. 586; 54 

. « fvod. 


7226. Money used for own purposes.]—Where 
an exor. keeps the money of his testator in his 
hands, without accounting for a long time, & 
employs it in his trade, he shall pay interest.— 
NEWTON v. BENNET (1784), 1 Bro. C. C. 359; 28 
E. R. 1177, L. C. 

Annotations :—Refd. Rocke v. Hart (1805), 11 Ves. 58; 


Tebbs v. Carpenter (1816), 1 ; . 
Bomes (1884), 2 My. & K. iy Madd. 290; Docker v. 
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7227. ——.]—Administrator ordered to pay 
interest for money in his hands, of which he made 
interest.—PERKINS v. BAYNTON (1784), 1 Bro. 
C. C. 375; 28 E. R. 1305. 


ions :—Consd. Rocke v. Hart (1805), 11 Ves. 58. 
Ad Tebbs v. Carpenter (1816), 1 Madd. 290; Whatton 
v, Cradock (1836), 1 Keen, 267. 


7228. J—HAuu v, Hatrxt, No. 6054, ante. 


7229. J—An exor. keeping the fund, & 
using it for his own benefit, contrary to his trust, 
decreed to account with interest at 5 per cent. & 
costs.—PIETY v. STAcE (1799), 4 Ves. 620; 31 
E. R. 319. 

Annotations :—Consd. Docker v. Somes (1834), 
655; Vyse v. Foster (1874), L. RK. 7 H. L. 
Tebbs v. Carpenter (1816), 1 Madd. 290. 
7230. J—K. having left East-India bonds 

in the hands of a mercantile firm at Calcutta, with 

directions to apply the interest & principal when 
received to a specific purpose, by his will appointed 

G., a partner in the firm, one of his exors. After 

the death of K., the will was proved by G.; & the 

firm, acting under his authority as exor., assigned 
the bonds, & used in their trade the money 
received upon the assignments. G. ceased to be 

a partner in the firm before all the bonds had been 

assigned. Upon suit, by the residuary legatee of 

K. against & & on appeal:—Held: he was 

accountable to the residuary legatee of K. for the 

moneys received upon the bonds, with 8 per cent. 
from the time of the deposit to the dates of the 
respective assignments by the firm, & with interest 
at 12 per cent., being the current rate in Calcutta, 
from the time of the assignments & reccipt of the 
moneys to the date of the judgment upon appeal 
in the original suit, & with interest at 5 per cent. 
upon the accumulated sum, composed of principal 

& interest, from the last-mentioned judgment till 

payment, but the cost of remittance from India, 

& the property tax, were charges on the fund 

payable.—GRAHAM v. KEBLE (1820), 2 Bli. 126; 

4 i. R. 274, H. L. 

Annotation :—Mentd. Rowe v. Young (1820), 2 Bi. 391. 


7231. -|—Deft. having stated in his answer, 
that, by carrying on business on a farm, & with 
stock, belonging to the assets of intestate, he had 
made profit, but that, as he had not kept any 
accounts, & had blended the transactions of the 
farm with his other concerns, he could not set 
forth the amount of the profits; it was ordered, 
that, in taking the account against him, annual 
rests should be made, & interest calculated at 
5 per cent. upon those annual rests.—WALKER v. 
WoopwakD (1826), 1 Russ. 107; 38 E. R. 42. 
Annotations :—Refd. Docker v. Somes (1834), 2 My. & K. 

655; Tomlin v. Tomlin (1841), 1 Hare, 236; Tickner v. 

Smith (1855), 25 L. T. O. 8. 44. Mentd.’ Forsyth ». 

Hilice (1850), 2 Mac. & G. 209; Elmer v. Creasy (1873), 

9 Ch. App. 69. 

7282. ——.]—Where two exors. have committed 
a devastavit, & joined in misapplying testator’s 
assets, &, upon reference to the master, he finds 
that two of the exors. have obtained part of the 
assets improperly, by signing joint receipts in 
favour of each other, while they had large balances 
in their hands respectively, & the report is not 
excepted to, the ct. will give interest on these 
sums at 5 per cent. against both exors.—BIck v. 
MoTLy (1835), 2 My. & K. 312; 4 L. J. Ch. 63; 
39 BE. R. 962. 


7233. ——.]—A trustee wilfully applying trust 
moneys to his own use is chargeable with interest 
at 5 per cent.; but where, under the trusts of a 
doubtful will, the tenant for life, who was also a 








2 My. & K. 
318. Refd. 
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trustee, neglected to make proper investments, 
she was held chargeable with interest at 4 per 
cent. only, & the decree was made without costs.— 
MOoUSLEY v. CARR (1841), 4 Beav. 49; 10 L. J. Ch. 
260; 49 EB. BR. 256. 
Annaler on :—Mentd. Cooper v. Laroche (1869), 38 L. J. Ch. 
7234, -|—Trustees under a will decreed to 
pay interest at £5 per cent. per annum, on balances 
mixed by them with their own moneys, & used in 
their own business, although the will authorised 
them to invest the residue on ‘ good private 
securities.”, WESTOVER v. CHAPMAN (1844), 1 
Coll. 177; 63 E. R. 372. 


7235. ———.]|—-Exor. engaged in trade, & mixing 
the assets with his own at his bankers, charged 
with compound interest at 5 per cent.— WILLIAMS 
v. POWELL (1852), 15 Beav. 461; 16 Jur. 303; 51 
E. R. 616. 

Annotation :—Refd. Knott v. Cotteo (1852), 16 Jur. 752. 


Compare Nos. 7145-7149, ante. 


7236. Permission to legatee’s specific legatee— 
To retain assets.|—SPODE v. Sm1TH, No. 6878, ante. 


7237. Improper investment.]|—A testator by his 
will gave his residuary real & personal estate to 
trustees, upon trust for his wife for life, & after 
her decease upon trust for his children; & he 
directed that after the death of his wife, & during 
the minority of any of his children, the trustees 
should apply, towards the maintenance of his 
children, a certain portion of the income of their 
then expectant shares & accumulate the surplus 
income of each such share‘at compound interest. 
After the death of the widow, the sole surviving 
trustee neglected to accumulate the surplus 
income of each child’s share, & invested large 
portions of testator’s estate in exchequer bills & 
other securities not authorised by the trusts of 
the will :—Held : the investments which had been 
made, being improper investments, the exor. was 
chargeable in the same manner as if he had 
retained the moneys in his own hands, but under 
the circumstances of the case, as it did not appear 
that he had benefited himself by it, & had not 
employed the sums so retained in trade, he was 
chargeable only with interest at 4 per cent. 


The usual course is to charge an exor., who has 
merely retained balances in his hands, with interest 
at four per cent. ; but if he has acted improperly, 
for his own benefit, or has used the money in trade, 
then he is charged with five per cent. (ROMILLY, 
M.R.).—Knotr v. CoTreE (1852), 16 Beav. 177; 
16 Jur. 752; 51 E. R. 705. 

Annotations :-—Consd. Re Salmon, Priest v. Uppleby (1889), 


42 Ch. D. 351. Folld. Re Barclay, Burclay v. Andrew, 
[1899] 1 Ch. 674. : @ 





(6) Assets Improperly Retained. 


7288. General rule.|—Exor. keeping the money 
of testator longer than the exigencies of his affairs 
require shall pay interest. But one exor. shall not 
be answerable for the sums come to the hands of 
another, unless they have done joint acts. But 
each shall be liable to the whole costs.— LITTLE- 
HALES v. GASCOYNE (1790), 3 Bro. C. C. 73; 29 
E. R. 416, L. C. 


Annotation :—Retd. Tebbs v. Carpenter (1816), 1 Madd. 290. 


_ 1289. ——.]—Exor. keeping money of testator’s 
in his hands, liable to interest & costs. — FRANKLIN 
v. FRITH (1792), 83 Bro. C. C. 433; 29 E. R. 627, 


de . 


Annotation :-—Refd. Tebbs v. Carpenter (1816), 1 Madd. 290. 


OF REPRESENTATIVE. 699 


7240. ———.|—Exors. charged with interest upon 
balances in their hands.—LONGMORE v. BROooM 
(1802), 7 Ves. 124; 32 EB. R. 51. 

Annotations :—Refd. Joel v. Mills, Hervey v. Mills (1861), 
30 L. J. Ch. 354. Mentd. Penny v. Turner (1848), 2 Ph. 
403; Prendergast v. Prendergast (1850), 3 H. L. Cas. 195; 
Miller v. Chapman (1855), 24 L. J. Ch. 409; Salusbury v. 
Benn )» 3K. & J, 529; 


35 Little v. Neil (1862), 31 

7241. .}—Exor. charged for withholding 

money, & not putting in his examination, with 

interest ; but not beyond the general rate of the 

ct., viz. 4 per cent. & costs. For 5 per cent. a 

special case, beyond mere negligence, is necessary ; 
as, that he employed the money in his trade. 


An exor. is not charged with interest except 
upon one of two grounds; either, that he has 
made use of the money himself; or, that he has 
neglected to lay it out for the benefit of the estate 
(GRANT, M.R.).—RockKE v. Hart (1805), 11 Ves. 
58; 32 BE. R. 1009. 


Annotations :—Consd. Tebbs v. Carpenter (1816), 1 Madd. 
290. Refd. Sutton v. Sharpe (1826), 1 Russ. 146; Docker 








v. Somes Gee), 2 My. & K. 655; Agabeg v. Hartwell 
1835), 4 L. J. Ch. 190; Williams v. Powell (1852), 15 
cav. 461. 

7242. .J]—Interest against exors., for bal- 





ances in their hands; with costs, upon the cir- 
cumstances; not, of course, merely as charged 
with interest.—_ ASHBURNHAM ¥v. THOMPSON (1807), 
13 Ves. 402; 33 EB. R. 345. 

Aa omtion :—Consd. Tebbs v. Carpenter (1816), 1 Madd. 


7243. .|—Exor. charged with arrears of rent 
unreceived, & balances in his hands, together with 
interest, at the rate of four per cent., & the costs 
of the suit, relating to such arrears & balances.— 
ies Me CARPENTER (1816), 1 Madd. 290; 56 

. R. 107. 


Annotations :—Consd. Crackelt v. Bethune (1820), 1 Jac. 
& W. 586. Refd. Law v. Hunter (1826), 1 Russ. 100; 
Docker v. Somes (1834), 2 My. & K. 655; Buxton v. 
Buxton (1835), 1 My. & Cr. 80; Cotham v. West (1837), 
Donnelly, 199; Clough v. Bond (1838), 3 My. & Cr. 490 ; 
Heighington v. Grant (1840), 5 My. & Cr. 258; Massey 
v. Moss (1842), 1 Hare, 319; Heighington v. Grant (1845), 
1 Ph. 600; A.-G. v. Alford (1854), 2 Sm. & G. 488; 
Pride v. Fooks (1858), 4 Jur. N. S. 678; Bell v. Turner 
(1877), 47 L. J. Ch. 75; Re Gasquoine, ig ree v 
Gasquoine, (1894] 1 Ch. 470; Re Roberts, Knight v. 
Roberts (1897), 76 L. T. 479. 


7244. .}—Administration taken out in 1771. 
Distribution to a certain extent made, but a 
large sum retained on unfounded pretences. No 
effectual suit against the administrator till 1792, 
& that protracted, in a great measure, by the 
administrator’s fault, in the ct. below till 1810 :— 
Held: notwithstanding the lapse of twenty years 
before effectual suit for account commenced, the 
administrator ought to be charged with the full 
legal interest on the sum remaining undistributed, 
about £16,000 or £17,000, during the whole period 
of retention, & the account should be taken with 
annual rests, & interest be charged on the annual 








balances.—STACPOOLE v. STACPOOLE (1816), 4 

Dow, 209; 3 E. R. 1140, H. L. 

Annotations -—Refd. A.-G. v. Solly (1829), 2 Sim. 518; 
Knott v. Cottee (1852), 16 Jur. 752. 





7245. .]}—Knott v. CotrEE, No. 7237, ante. 


7246. ——.]—Exor. had retained balances in 
his hands, & a suit having been instituted to 
administer his testator’s estate, the exor. became 
bkpt. :—Held: the exor. was to be charged with 
interest on the balances, but was entitled to his 
costs.—CoTron v. CLARK (1852), 16 Beav. 134; 
20 L. T. O. S. 59; 16 Jur. 879; 51 E. R. 728. 


Annotation :—Refd. Re Basham, Hannay v. Basham (1883), 
52 L. J. Ch. 408. 
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7247, .]—Administrator unnecessarily re- 
tained a balance of £3,700 in his hands for three 
years. He was charged with interest, but _was 
allowed his costs of an administration suit.— 
HOLGATE v. HAWORTH (1853), 17 Beav. 259; 51 
E. R. 1033. 

Annan :—Refd. Blogg v. Johnson (1867), 2 Ch. App. 





7248. .}—Exors. having left money lying 
at a bankers who paid 2} per cent. for it, ordered 
to pay interest themselves on the balances from 
time to time at the rate of 4 per cent. per annum. 
—WILLIAMS v. WILLIAMS (1853), 1 W. R. 237, 
L. JJ. 


7249. ——-.J]—A.-G. v. ALFORD, No. 7208, ante. 


7250. -]—An exor. who had unnecessarily 
retained in his hands uninvested a balance of 
£655, for a year & a half, charged interest thereon. 
—STAFFORD v. FIDDON (1857), 23 Beav. 386; 
53 E. R. 151. 


225. 


7251. .|—Exor. charged on further con- ' 
sideration, with interest on balances retained in 
his hands for various periods, varying from six 
hundred & seventy to two hundred & twenty- 
nine days.— JOHNSON v. PRENDERGAST (1860), 28 
Beav. 480; 654 BH. R. 450. 

Annotation :—Refd. Blogg v. Johnson (1867), 2 Ch. App. 225. 


7252. ———.]—Where trustees & exors., after 
payment of testator’s debts, kept the balance of 
the personal estate at their bankers, the ct. charged 
them with interest on the balance at 5 per cent. 
from the date of the payment of the debts, but 
allowed them their costs.—Re JoNES, JONES v. 
SEARLE (1883), 49 L. T. 91. 


_ 1253. Whether interest always chargeable.]—It 
is very true, that it is not the rule of the ct. to charge 
an administrator with interest at all events; on 
the other hand, it must be admitted, that there are 
many cases in which an administrator shall be 
charged with interest.—LANDEN v. GREEN (1740), 
Barn. Ch. 389; 27 E. R. 690, L. C. 


7254. -|—An administrator is not in every 
case chargeable with interest on account of per- 
sonal estate.—WILKINS v. Hunt (1740), 2 Atk. 
161; 26 E. R. 495, L. C. 


7255. -|—The rule is not invariable that 
where interest is chargeable against exors. in 
respect of a balance retained by them in their 
hands they are also to be charged with the costs 
of the suit.—EGLIn v. SANDERSON (1862), 3 Giff, 
434; 6L.T.151; 8 Jur. N.S. 329; 66 E. R. 479. 


7256. Money deposited in bank—Contrary to 
direction for investment—Fallure of ba nit.) — 








Blogg v. Johnson (1867), 2 Ch. App. | 
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suit, found £1,403 chargeable eer time of ita 


charged with interest upon 
the residue in their bands t 
time when it might have been distri- 
buted, or appropriated, down 
actual payment.— HAMILTON 
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Testator directed his exors. to invest money, 
within six months after his decease. This was not 
done for many years. In the meantime, part of 
the money was lost, by the bkpcy. of a banker, in 
whose hands it was lodged. ‘The surviving exor. 
directed the money to properly laid out, but 
it was not done; &, the banker having failed, the 
ct. ordered him to pay interest upon the balances 
from time to time in the hands of himself & his 
co-exors., & to repay the money lost by the bkpcy. 
—NEWTON v. REID (1831), 9 L. J. O, S. Ch. : 73, 


ie e 


7257. As security for debt to estate—Due 
from person entitled.|——-An exor. held chargeable 
with interest upon certain sums which he retained 
& mixed with his own moneys at his bankers, the 
sums being retained out of the income of testator’s 
resid estate in order to satisfy a debt which 
there was probable ground to believe was due to 
testator’s estate from a person entitled to a share 
of such income, but which turned out not to be 
due to the extent supposed.—MELLAND v. GRAY 
(1845), 2 Coll. 205; 63 E. R. 741. 

Annotations :—Refd. Hollingsworth v. Shakeshaft (1851), 14 
Beav. 492; Edgar v. Reynolds (1858), 4 Jur. N. 8. 399. 
7258. Money retained under claim of right.]—- 

Exor. not charged with interest for a balance in 

his hands, retained under a fair misapprehension 

of his right to it—BRUERE v. PEMBERTON (1806), 

12 Ves. 386; 33 E. R. 146, L. C. 


7259. ——-.|—-SALTMARSH v. BARRETY (No. 2), 
No. 7220, ante. 


7260. Special circumstances to be shown.]— 
An administrator is entitled to his costs of an 
administration action even though the action has 
been caused by a claim by him for the allowance 
of certain payments made by him out of the estate 
& subsequently disallowed in his accounts in the 
action; provided the claim was made under an 
honest mistake, & was neither fraudulent nor 
monstrous. 

Nor, if he complies with an order for pay- 
ment into ct. of the balance representing the 
payments so disallowed is he, in the absence 
of special circumstances, chargeable with interest 
thereon.—He JONES, CHRISTMAS v. JONES, [1897] 
2 Oh. 190; 66 L. J. Ch. 439; 76 L. T. 454; 45 
pie R. 598. 








nnotation :-—Refd. Re England’s Settlmt. Trusts, Dobb v. 
England, [1918] 1 Ch. 24. 
D. Rate of Interest. 

See, generally, MONEY & MONEY-LENDING. 
7261. General rule.J|—(1) Generally, an exor. 
improperly retaining balances, is charged with 
interest at four per cent.; but, if in addition, he 
commits a breach of trust, or changes money from 
a proper into an improper state of investment, he 
is charged five per cent. 


MOMILLAN v. MOMILLAN (1874), 21 Gr. 
369.—CAN. 
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7288 il. ——.] — Held: the exors. they kept the 


hands, 
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proceeds of a sale in 
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Part VI.—LIABILITY oF REPRESENTATIVE. 


(2) If he employ the trust money in trade, he 
will be charged either with the profits, or five 
per cent. compound interest.—JoNEs v. FoxALL 
(1852), 15 Beav. 388; 21 L. J. Ch. 725; 51 E.R. 
588. 


Ore L re Refd. he Wilcoxon, Ez p. Rader (1884), 
25 ty . ® 


7262. ——.]—A.-G. v. ALFORD, No. 7208, ante. 





7283. .]|—Re HULKES, POWELL v. HULKEs, 
No. 7221, ante. 
7264. J—In an administration action 





brought by the beneficiaries against the trustees, 
two special inquiries were directed by the judg- 
ment——whether the residuary estate & the accumu- 
lated income were properly invested; & what 
sums had been expended in maintenance. As 
the result of those inquiries, certain balances were 
found due from the trustees :—Held: (1) in a 

roper case it was competent for the ct., upon 

her consideration, to charge trustees with 

interest, whether simple or compound, on balances 
retained in their hands, although no case of wilful 
default had been raised by the pleadings, & the 
question of interest was not referred to in the 
judgment; (2) as the trustees had neglected to 
comply with the express trust for accumulation, 
they were chargeable with compound interest 
upon the balances in their hands, but at the rate 
of 3 per cent. only, & in ascertaining such balances, 
trust funds improperly invested were to be treated 
as remaining in their hands.—Re BARCLAY, 
BARCLAY v. ANDREW, [1899] 1 Ch. 674; 68 
L. J. Ch. 383; 80 L. T. 702.’ 
Annotation :—As to (2) Consd. Re Whiteford, Inglis v. 
Whiteford, [1903] 1 Ch. 889. 

7265. Money not used to own advantage—Four 
per cent.|——-KNotTrT v. COTTEE, No. 7237, ante. 


7266. es ag ——.]—A.-G. v. ALFORD, No. 7208, 
ante. , 
7267. -]—Where an exor. died three 








months after his testatrix, having money of hers 
in his hands; but it did not appear that there 
was any agreement between testatrix & the exor. 
during her lifetime, or any payment of interest 
on the money by him to her, or that he had com- 
mitted any breach of trust, or made any use or 
profit of the money in his business :—Held: his 
estate could only be charged four per cent. on the 
money.— PENNY v. AVISON (1856), 28 L. T. O. S. 
142; 3 Jur. N. S. 62. 


Annotations :-—Refd. Price r. Price 
Mentd. Avison v. Holmes (1861), 4 


7268. -+]—The legal personal representative 
of deceased intestate set aside certain securities 
belonging to intestate’s estate, as representing the 
interest therein of an infant next of kin. She did 
not herself receive the dividends on such securities, 
but allowed her solr. to do so, & he employed them 
in his business or otherwise for his own purposes. 
The capital having already been repaid to the 
beneficiary :—Held: inasmuch as the legal per- 
sonal representative had not herself derived any 


1880), 42 L. T. 626. 
. T. 617. 





tay Thich, evidence ao wed mone 
een loan .— SMI 7 
Ror (1865), 11 Gr. 311.—OAN, ae . 


7261 fi, ——.}—The princip! 
bh the ot. acta in charging expres. 


With interest, is not that of punishment, O. R. 521.—OAN, 


—INGLIS v. B ; 
Be aAN, EATTY (1878), 2 A. R. 


7261 ili. ——.}— Re 
HONSBERGER v. KRaATzZ (1885), 
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benefit from the funds in question, but the right 

course for her to have followed was to have directed 

the dividends to be paid into a bank & to be 
invested, when received, in consols, she must 
pay over to the next of kin the dividends which 

ad accrued, together with compound interest 
thereon at 8 per cent., to be calculated from time 

to time with half-yearly rests.—GILRoy v. 

STEPHENS (1882), 51 L. J. Ch. 834; 46 L. T. 761 ; 

30 W. R. 745. 

se reser :—Consd. Re Barclay, Barclay v. Andrew, [1899] 
7269. Compound interest—When chargeable. }— 

Exor., directed not to derive any advantage from 

keeping money in his hands without accounting 

for legal interest, & to accumulate for the cestuis 
que trust, infants. Decree, directing a computa- 
tion of interest at 5 per cent. on all sums received 
by him, while in his hands; ‘‘ & that the master 
do in such computation make half-yearly rests.’’ 
The object of that direction is to charge compound 
interest; & the decree, though perhaps going 
farther than usual, was held under the circum- 
stances properly executed by a computation of 
interest upon each receipt from the day it was 
received ; the balance of receipts, with the interest 
so calculated, & payments, being struck at the 
end of the half-year; & that balance, so composed 
of principal & interest, being carried forward as 
an item in the account, producing interest.— 

RAPHAEL v. BOEHM (1805), 11 Ves. 92; 32 EH. R. 

1023, L. C. 

Annotations :—Apld. Dornford v. Dornford (1806), 12 Ves. 
127. Consd. Tebbs v. Carpenter (1816), 1 Madd. 290; 
Law v. Hunter (1826), 1. Russ. 100. Distd. A.-G. »v. 
Solly (1829), 2 Sim. 518. Consd. Docker v. Somes (1834), 
2 My. & K. 655; Cotham v. Weat (1837), Donnelly, 199. 
Poli. Heighington v. Grant (1840), 6 My. & Cr. 266. 
Consd. Feltham v. Turner (1870), 23 L. T. 345. : 
Montgomerie v. Wauchope Sse), 4 Dow, 109; Binning- 
ton v. Harwood (1825), Porn. & 477; A.-G. v. Alford 
(1855), 4 De G. M. G. 843; Re Barclay, Barclay v. 
Andrew, [1899] 1 Ch. 674. Mentd. Heighington v. Grant 
(1845), 1 Ph. 600. 

7270. S. P. RAPHAEL v. BoEHM (1807), 13 Ves. 
407; 33 E. R. 347, L. C. 

Annotations :—Consd. Tcbbs v. Carpenter eee 1 Madd. 
290; Docker v. Somes (1834), 2 My. & K. 655. 

7271. S. P. RAPHAEL v. BoEHM (1807), 13 Ves. 
590; 33 BE. R. 415, L. C 
Annotations :—Consd. Docker v. Somes (1834), 2 My. & K- 
655. Mentd. Heighington v. Grant (1845), 1 Ph. 600. 

7272. .|—Exor., under @ direction to 
accumulate, having become bkpt., his estate was 
charged with interest at 5 per cent. with rests.— 
DORNFORD v. DORNFORD (1806), 12 Ves. 127; 33 
EK. Rh. 49. 

Annotations :—Consd. Tebbs v. Carpenter (1816), 1 Madd. 
290. Apld. Moons v. De Bernales (1826), 1 Russ. 301. 

- Heighington v. Grant (1840), 5 My. & Cr. 258. 

Mentd. Whitaker v. Wright (1843), 2 Hare, 310. 

1273. —— —A decree, directing the 
master to take accounts & ‘‘ to compute interest 
after the rate of 5 per cent. on the balances which 
should appear to have been in the hands of 
deft. at the end of each year, & on taking the 
accounts to make annual rests & to charge deft. 
with interest after the rate & in manner aforesaid 
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upon such balances ”’ carries compound interest.— 

EIGHINGTON v. GRANT (1840), 5 My. & Cr. 258 ; 
10 I. J. Ch. 12; 4 Jur. 1052; 41 KE. R. 369, 
L. C. 3; revsg. (1839), 1 Beav. 228. 


An s—Consd. Feltham v. Turner (1870), 23 L. T. 
345. Mentd. Jesus College v. King (1839), 3 Y.&C, Ex. 
662; A.-G. v. Carrington (1843), eav. 454; Hardy v. 
Hull (1853), 17 Boav. 355; Knight v. Purssell (1879), 49 


L. J. Ch. 120: Saner v. Bilton (1879), 48 L. J. Ch. 545. 





7274. —— .]—WALROND v. WALROND, No. 
7225, ante. 
71275. ——- ——_ Retention of infant’s fund—& 


failure to inform infant of rights.]|—The trustee of a 
will held a fund upon trust, after the determination 
of @ previous life interest, to transfer & pay the 
same to a child when & as he should attain twenty- 
one, with a proviso that in case the child should be 
under age at the determination of the life interest 
the income of the fund or any part thereof should 
or might be applied for or towards his mainte- 
nance, education & advancement, & the surplus, 
if any, should accumulate to & become part of the 
fund. After the child attained twenty-one, the 
life interest having previously determined, the 
trustee retained the fund without making any 
arrangement with the child or explaining to him 
his rights :—Held: the trustee must be taken to 
have continued to hold the fund after the child 
attained Mahia? se upon the same trusts & 
with the same obligations to accumulate as before, 
& he was liable to account for the fund with com- 
pound interest.—Re Emmer’s Estate, EMMET »v. 
EMMET (1881), 17 Ch. D. 142; 50 1.. J. Ch. 341; 
44 L. T. 172; 29 W. R. 464. 


Annotation :—Refd. Re Barclay, B ; 
1 Ch. 674. arclay, Barclay v. Andrew, [1899] 


Circumstances justifying higher percentage.]— 
eee er 6054, 7223, 7224, 7229-7232, 7235, 7241, 
d2, ante. 





SUB-SECT. 7.—PRACTICR AS TO TAKING ACCOUNT. 
A. In General. 


See R. 8. C., Ord. 33, rr. 8, 43° &, gencrally, 
PRACTICE. 


7276. Jurisdiction of master—On investigation 
of transactions—Affecting representative’s right 
of retainer.|—-Under the common decree against 
an administrator, directing his intestate’s assets 
to be applied in a due course of administra- 
tion, the master is not entitled to go into the 
consideration of transactions between the adminis- 
trator & the other creditors which might affect 
the administrator’s right of retainer for a debt 


at 3% per cent. annum, for more 
than two years r obtaining probate. 
They afterwards closed the account, 
& invested the money at 4 cent. in a 
debenture, but f that they would 
be on to distribute the moncy 
they put the money into a chartere 


nie for better accounts made.}— 
here, on an application for an order 
nisi, on the ground that the accounts 
brought in were insufficient, the in- 
sufficiency consisted in the items bein 

undated, the order 
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duc to himself.—-Spicen v. JAMES (1835), 2 My. & 
K. 387; 39 KE. R. 992. 
Annotation :—Folld. Thompson v. Cooper (1844), 1 Coll. 81. 


7277. To state special circumstances— 
When not authorised by decree.|—The master is 
not at liberty to state special circumstances, unless 
authorised by the ct.; & where in a creditor’s 
suit the decree directed the usual accounta, & the 
master found the amount of the debt appearing 
to be due to pitf., but stated, without the authority 
of the ct., special circumstances, not supported by 
evidence, raising a doubt as to the amount of the 
apportionment to which pltf. would be entitled 
out of the intestate’s estate, which was insolvent, 
upon the debt so found due, the ct. refused to 
enter into the consideration of such special cir- 
cumstances. Semble: the decision would have 
been the same, had the special circumstances been 
supported by evidence before the master.—GAYLER 
v. Firzyoun (1837), 1 Keen, 469; 48 E. R. 387. 


7278. To assess damages—Unliquidated 
claim for breach of covenant.|—-Under a decree to 
take an account of testator’s debts, & to compute 
interest on such of his debts as carried interest, 
the master has not jurisdiction to allow a com- 
pensation to a party, for unliquidated damages, 
on a breach of covenant; but, upon an applica- 
tion to the ct., proper directions will be given for 
the investigation of such a claim.—Cox v. KING 
(1846), 9 Beav. 530; 8L. T. 0.8.1; 10 Jur. 236 ; 
50 E. R. 448. 

Annoiation :—Refd. Norman v. Stiby (1846), 9 Boav. 560. 


7279. Item involving breach of trust— 
Disallowed under common account—On originating 
summons.|—J?e NEWLAND, BUSH v. SUMMERS 
(1904), 49 Sol. Jo. 14. 


Compare No. 8178, post. 


7280. Whether taken in district registry— 
Direction of court necessary.|—(1) Inthe Liverpool 
district registry an action was commenced by 
writ for the administration of real & personal 
estate, & statements of claim & defence having been 
filed, the action came on for trial. The district 
registrar issued an administration summons, & 
made, by consent, a decree for administration 
of the real & personal estate, directing accounts 
& inquiries, & reserving further directions. The 
accounts & inquiries having been prosecuted, 
on application for directions as to setting down the 
action on further consideration :—Held: the 
proceedings in the district registry were irregular, 
the district registrar having no power to make a 
decree, even by consent. 


(2) The action coming on for trial as a short 
cause :—Held: having regard to RK. S. C., 1875, 
Ord. 35, r. 1, it is only in default of appearance 
that a district registrar can make an order under 











creditors & others interested to appeer 
at such settlement, is not bound to 
file an appcarance to all or Ped of the 
claims of the partics so cited. It is 
not necessary for an exor. or adminis- 
trator in proceeding finally to settle 
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the settlement of his 
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aasets.}—A pe 

country died there, intestate, & | 
of administration of his whole estate 
were issued to his widow by a ct. 


Part VI.—LIABILITY 


Ord. 15, r. 1, & that accounts & inquiries cannot 
be prosecuted in a district registry, except by the 
direction of the ct. or the judge of the Division, 
under Jud. Act, 1873 (c. 66), s. 66. An application 
for a decree, with liberty to adopt the proceedings 
in the district registry, was refused, but the usual 
administration decree was made, with a@ direction 
that the accounts & inquiries should be taken & 
made in the district registry, & that the sale of 
the real estate should take place in London under 
the supervision of the judge in chambers.— 
InLAM v. IRLAM (1876), 2 Ch. D. 608; 24 W. R. 
oe pene Pr. Oas. 263. 
—As to (1) Folld. Re Smith, Hutchinson v. 

Wand cl (1877), 6 Ch. i 692. 

7281. -——.]— District registrars have no 
power to appoint receivers, direct banking accounts 
to be opened & money to be paid into those accounts, 
nor have they any power to take accounts directed 
by the judge in actions commenced in the district 
registries, unless the judgment specially directs 
them to do so.—Re SMITH, HUTCHINSON v. WARD 
(1877), 6 Ch. D. 692; 36 L. T. 178; 25 W. R. 452. 
Annotations :—Folld. Finlay v. Davis (1879), 12 A D. 735; 

Re Bowen, Bennett v. Bowen (1882), 20 Ch. 538. 

7282. Not if needless expense scaaiia — 
When an action for the administration of the estate 
of testator, commenced in a district registry, 
has on the default of deft. been removed to London, 
the ct. will not direct accounts & inquiries to be 
taken in the district registry if it should appear 
that needless expense would be thereby incurred. 
—WALKER v. ROBINSON (1876), 34 L. T. 229; 24 
be ci 427; 3 Char. Pr. Cas. 266. 

tation —Mentd, Fi Capper, Robertson v. Capper 

Ante 78), 26 W. R. 434. 

7283. Where mae in district registry—Form of 
certificate.|—Re BOWEN, BENNETT v. BOWEN, 
No. 7089, ante. 


7284. Method of taking—Accounts set forth in 
schedule form—Whether necessary.]|—Adminis- 
trator, disputing by his answer the foundation of 
the bill, viz. a balance of accounts against the 
intestate’s estate, need not set forth an account of 
the personal estate, etc., by way of schedule.— 
PHELIPS v. CANEY (1798), 4 Ves. 107; 31 E. R. 55. 


7285. Patent error—Effect of.]—-Where 
it appears clearly upon the accounts taken before 
the master that an error has been committed in 
the accounts, & in the principle upon which they 
have been taken, the ct. will direct the master to 
review his report after the cause has been heard 
upon further directions, provided that error be 
made apparent to the satisfaction of the ct. In 
such case, the party requiring the indulgence must 
pay oe aioe v. EasuM (1847), 9 L. T. 0.8. 


7286. In administration action.}|—The 
practice is for certain persons to be selected before 
king the accounts & inquiries in chambers to 
represent the different interests & for the costs of 
such persons only to be allowed out of the estate 














having jurisdiction in his place of RK. S. O. 
abode. A part of his estate soneisted 
of personalty in Ontario, & letters of 
administration in reference to that 

art a were issued to a trust co. by a 

te Ct. in Ontario. The her 

ministered the Ontario assets 
a balance in their hands wtiee 
payment of expenses :—Held: the 
Sema 2 of the accounts of the Ontario 
ad trators was not the passing of 
the final accounts, within Trustco Act, 
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f. OBjectiuon to amount allowed — 
court to exccutors—How raised.|— 
The Fey tle allowed by the Surrogate 
to tho oxors. for their care, 

pains & trouble, could not be ques- 
oned in an action for an account, nor 
otherwise than upon an & 
the order of that judge. 
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as a matter of course.—SHARP v. LusH (1879), 10 
Ch. D. 468; 48 L. J. Ch. 231; 27 W. R. 528. 
Annotations _—~Mentd. Re Clemow, Yeo v. Clemow, [1900] 

2 Ch. 183; Re King, Travers v. Kell ly, (1904) 1 ‘Ch. 1383 3 

rei Spencer Cooper, Pou v. Bpe near Co {1808 

; Re Townend, Knowles v. rJeeso, (191 N. ree 

wae, Executor also a trustee—Necessity for 
distinct accounts.|—-ARMITAGE v. ELWorTHY, No. 
7142, ante. 


7288. ——~ Before official referee—Chancery 
practice to be followed.|—Where in an adminis- 
tration action the accounts are referred to an official 
referee, he is not bound to adopt procedure usual 
in the Chancery chambers, although he may do so 
if he finds it convenient, & likely to advance the 
ends of justice. Accounts in an administration 
action, after having been ineffectually prosecuted 
in chambers for two years, were referred to an 
official referee, under Jud. Act, 1873 (c. 66), 
s. 56, to inquire & report. The referee stated in 
his report the total amounts of receipts & pay- 
ments, & found a balance, without detailing 
items; but the ct. was satisfied that the report 
contained sufficient materials to enable the 
parties to attack it on points of substance :— 
Held: the report ought not, by the circumstances 
of the case, to be remitted for want of particularity. 
—Re TAYLOR, TURPIN v. PAIN (1890), 44 Ch. D. 
ro 59 L. J. Ch. 803; 62 L. T. 754; 38 W. R. 


7289. Interrogatory to representative—As to in- 
debtedness to testator — Necessity for.] — The 
examination of an exor. under the usual decree 
for an account ought to contain an interrogatory 
whether he is indebted to testator, the debt from 
himself being assets. Liberty was therefore 
given upon the suggestion of co-defts. Legatees, 
without affidavit, to exhibit an interrogatory for 
that purpose ; not to go into an account; which 
must be the subject of a distinct bill.—StmMons. 
a ae (1806), 13 Ves. 262; 33 E. R. 


AN MOORS -—Refd. 





Cropper v. Knapman (1836), 2 Y. & mk 
Kx. Paris v. Hughes (1836), 1 Keen, 1; Tomlin t 
Tomlin (1841), 1 Hare, 236. 

7290. Special interrogatory — Whether 
proper under usual order.|—If, ina creditor’s suit, 
a decree is made in the usual form, no special 
interrogatory for the examination of defts., 
ought to be allowed, although a case for directing 
special inquiries is made on the record.—Moor” 
v. LANGFORD (1835), 6 Sim. 323; 4 L. J. Ch. 228 ; 
58 BE. R. 615. 

Annotations :—Consd. Hopkinson v. 5), 3 Sm." 1Y.&C. 
Ch. Cas. 13; Brooker v. eee A? 3 Sm. & G. 475. 
Refd. Small'v. Attwood (1836), 2 .101; Maw 
v. Pearson (1863), 3 New Rep. 99. 

7291. Certificate of the master—-Reservation of 
question of fact.|—-Srotr v. MEANOCK, No. 7077, 
ante. 


7292. ——— Limited to scope of order.|—-Solr. 
to pltf. in a creditor's action brought up debts. 
The estate was insolvent :—Held: the question 





2).—Re LAW 


38 ( on Ai ae 45 0. L. R. 326; ci 
550; 34 OWL. RR. Dz. 


368; 16 O. W. N. 841 
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Sect. 6.—Accounts: Sub-secl. 7, A. & B.; sub- 
secia.8 & 9. Sect. 7: Sub-sect. 1, A.] 


whether solr. was trustee for the creditors of any 
profit on the purchase could not be raised by the 
certificate of the chief clerk, in the absence of any 
direction on the subject in the order under which 
the certificate was made.—Re TILLETT, FIELD v. 
LYDALL (1886), 32 Ch. D. 639; 55 L. J. Ch. 841; 
54 L. T. 604; 35 W. R. 6. 


7298. Particular debt as item in account—Right 
to declaration.]—In a suit by residuary legatees of 
A. against the personal representatives of B., who 
was the exor. of A., for payment of a debt due 
from B. to A., the amount of which was not 
admitted, & also for an account of the personal 
estate of A., praying also, unless assets were ad- 
mitted, an account of the personal estate of B., & 
that being insufficient, seeking to charge his real 
estate :—Held: pltf. was not entitled to a declara- 
tion, that a particular debt or sum constituted an 
item in the account to be taken, but evidence 
tending to show that deft. should be charged with 
such particular debt or sum, was admissible.— 
TOMLIN v. TOMLIN (1841), 1 Hare, 236; 66 E. R. 
1019. 

71294. Objection that debt statute-barred—Who 
entitled to take.]—(1) In taking the accounts in an 
administration suit any creditor may object that 
retet creditor’s debt is barred by Stat. Limita- 

ions. 

(2) Semble: such an objection cannot be taken 
to pltf.’s debt, which is the foundation of the 
decree.—FULLER v. REDMAN (NO. 2) (1859), 26 
Beav. 614; 53 E. R. 1035. 

Annotations :—As to (1) Apld. Fox v. Garrett, Miles v. Fox 
No. 1) (1860), 28 Beav. 16. Refd. Re Lacy, Howard tv. 
ightfoot (1906), 51 Sol. Jo. 67. 

7295. Accounts taken against two representatives 
—Affairs managed by third—Third representative 
considered agent.|—Three exors. & trustees, A., B 
& C., were authorised to carry on testator’s farm. 
A., with the concurrence of B. & C., managed the 
whole affairs relating thereto :—Held: in taking 
the accounts against L. & C., A. was to be considered 
their agent.—TopLis v. HURRELL (1854), 19 Beav. 
423; 62 E. R. 414. 


See, further, R. S. C., Ord. 55, rr. 65, 71. 


7296. Passing accounts — Once yearly — On 
grounds of expense.|—Bythe decree made at the 
hearing of the cause in an administration action, 
no directions were given as to the attendance by 
defts., who were very numerous, at the subse- 
quent proceedings. On motion to restrain a large 
number of them, whose interests were relatively 
small, from attending on the passing of the 
recciver’s accounts, on the ground of it being a 
great saving to the estate, the ct. refused to make 
the order; but where the expenses of attendance 
on the passing of such accounts are very great, 
the ct. will direct them to be passed once a year 
eh & not half-yearly—Day v. Crorr (1851), 
14 Beav. 29; 20 L. J. Ch. 423; 18 L. T. 0. 8. 22: 
51 EB. BR. 198. ' 


7297. Stay of proceedings— Where appeal pend- | 


pass accounts, objected to the claim 
which the administrator paid.— 


had BALDERSTO 
Re Wiison, [1921] 3 W. W. R. 249.— ar Aas ak, eas 


h. Procedure to obtain accounts.|— 
Where an exor. fails to render accounts 
under Rule 512 of the Code, the proper 
form of procedure to compel perform- 


| 


ance is by action . not by summons.— 
AM 
N.Z.L. 2. 64H BOL) 10 


PART VI. SECT. 6, SUB-SECT. 7.—B. 


k. Right of creditor — 
claima of othe Piibersr sedis haiti 
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res a ct. will not stay the taking of accounts 
in the master’s office directed by the decree D araae 
a et ep ri race v. BENTICK (1847), 9 


7288. Application of assets due to representative 
-——To replace misappropriation by representative.|— 
Where an annuity was given to an extrix. who was 
a& married woman, to her separate use without 
power of anticipation, & such extrix. had mis- 
appropriated assets of testatrix, upon a suit for 
the administration of testatrix’s estate :—Held : 
in taking the accounts, payments of the annuity 
which were in arrear were liable to be applied to 
make good the extrix.’s misappropriations; but 
the future payments, being subject to the restraint 
on anticipation were not so liable.-—PEMBERTON 
v. M‘GILL (1860), 1 Drew. & Sm. 266; 29 L. J. Ch. 
499; 3 L. T. 207; 8 W. R. 290; 62 E. R. 380. 
Annotations :—Consd. Stanley r. Stanley (1878), 47 L. 45Gb 

356; Hood Barrs v. Heriot, (1896) A. C. 174. . 

Hood Barrs 


Sawyer v. wert fe (1885), 28 Ch. D. 595; 
v, Cathcart, [1894] 2 Q. B. 559. 


B. Proof of Account. 

See R. 8S. C., Ord. 33, rr. 3—4a. 

7299. Affidavit—Small items—Other proof lack- 
ing.]—A man may depose for small disbursements 
which he cannot make proof of.—WELDON v. 
JAMES (1634), Toth. 136; 21 E. R. 147. 


7300. ——- -|—The ct. not satisfied with 
the rule, that an accountant shall be allowed on 
his own oath all sums not exceeding 408. so as 
the whole is not above £100.—WHICHERLY v. 





! WHICHERLY (1687), 1 Vern. 470; 1 Eq. Cas. Abr. 


11; 23 EB. R. 596. 


7301. Books of account lost abroad.|— 
HOoLcomsB v. Rivis (1671), Nels. 189; 21 E. R. 
on ; ae nom. HOLSTCOMB v. RIVERS, 1 Cas. in 


7302. Produce of foreign estate.|—-The 
acting exor., to whom the produce of an estate in 
Antigua, belonging to an infant was consigned, 
was directed to account annually by affidavit.— 
ee v. OLIVER (1761), Amb. 406; 27 E. R. 


71303. ———_ Circumstances dispensing with 
vouchers.|—-A sum of £27 for wages due to the 
servante of testator at his death, & another sum of 
£16 for keeping a house, for the repairs of which 
testator’s estate was liable, were allowed to an exor. 
in passing his accounts, in the circumstances of the 
case, on his own affidavit & without vouchers.— 
CaTON v. Ripgout (1850), 19 L. J. Ch. 408; 16L. T. 
O. S. 278; 15 Jur. 308; previous proceedings 
(1849), 2 H. & Tw. 33, L. C. 


7304. Ancient transactions—Accounts kept at 
that time—Presumption of accuracy.]—CHALMER 
v. BRADLEY, No. 6365, ante. 

7305, —— .|—A trustee under the 
will of a testator who died in 1834, kept the trust 
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tion. In 1855 an examination of the books of 
account was made on behalf of two of them. 
The ct. under Improvement of Jurisdiction of 
Baulty. Act (c. 86), 8. 54, allowed the books to be 
taken as prima facie evidence of accounts till that 
ae ANKS v. CARTWRIGHT (1867), 15 


See, generally, EVIDENCE, Vol. XXII., pp. 361 
et seq. 


7806. Payments not usually receipted in writing 
-—Special direction as to proof.}—Where testator 
directed his farming business to be carried on by 
his exors. after his decease, & they accordingly 
carried on same, & made numerous payments 
to servants for wages, & expended moneys in the 
purchase of live stock, seeds, & other agricultural 
produce for the use of the farm, for which receipts 
in writing were rarely given, the ct. directed it 
to be made a part of the decree, that as regarded 
any evidence of such payments the exors. were 
to be at liberty to apply to the ct., & the master 
to be at liberty to state circumstances specially. 
Pra v. SKIPWORTH (1840), 9 L. J. Ch. 


7307. Vouching every item—Whether necessary 
—Waiver by consent.|—Re BROWN, BENSON v. 
GrRanT (1895), 89 Sol. Jo. 638. 


7808. Production of books of account—oOriginals 
abroad—-Copy of entries..—(1) Exor. having paid 
legacics stands in a situation in which, at least for 
the security of the fund, it is not competent to 
him to allege that debts are unpaid. 


(2) Admission by an exor. that the whole amount 
of the property is invested in India on public 
securities, either in his name, or in the name of the 
house in which he is a partner, but subject to his 
disposal, unless some part is in the hands of the 
said house at interest, which he believes may be 
the case, not a sufficient admission of money in 
his hands to order the payment into ct. of any 
part of it. 


(3) It is the bounden duty of an exor. to keep 
clear & distinct accounts of the property which 
he is bound to administer. If therefore he chooses 
to mix the accounts with those of his own trading 
concerns, he cannot thereby protect himself from 
producing the original books, in which any part of 
those accounts may be inserted. 


(4) Exor. in India, coming to England, &, after 
twenty-one years, being called upon to account, 
alleging that he has left his books, etc., behind him 
in India, ordered to produce copies of all entries 
in such books, etc., within six months, though 
it is impossible he should do so, in order that the 
ct. may have an opportunity from time to time 
of seeing that he has used roper diligence.— 
FREEMAN v. FAIRLIE (1812), 3 Mer. 29 ; 86 E.R. 
12, L. C.; subsequent proceedings (1817), 3 Mer. 24. 
Annolations :—As to (3 Expld. Wo : 

1 Vos. & B. 49. aoe &- Gibbon (isto Hace 63 

ymonds v. Jenkins (1876), 34 L. T.277. 48 to (3) & Oy 

Consd. Airey v. (1848), 2 De G. & Sm. 489, 

Goodchap v. Weaving (1853), 16 Jur. 586; Macdonald 

0 8. Marten (1858), 1 Gift. ols 


Richardson, on 
Mosley (1859), 1 L. T. Liberia Republic v. 


Lasarus v, H 
Imperial Bank (1873), L. R. 16 Eq. 179. 


-|—See Discovery, Vol. XVIIL., p. 
Nos. 1094, 1095. am i 


L 
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SUB-SECT. 8.—SURCHARGE AND FALSIFICATION. 

See, now, R. 8. C., Ord. 33, r. 5; R. S. C., 
Ord. 55, r. 68. 

7309. Surcharge — Whether chargeable — On 
summons in chambers—Under ordinary decree.|— 
Two exors. & trustees under a will which directed 
a general conversion, sold & realised a large amount, 
which was received by one by the direction of 
both. The one who undertook the sole manage- 
ment of the estate became bkpt., & a great loss 
occurred. A suit was instituted by summons in 
chambers, & under the common decree it was 
sought on summons to charge the non-acting exor. 
& trustee with two surcharges, on the ground of 
constructive receipt. Summons dismissed, with 
costs, on the ground that such a surcharge could 
not be made in such a form of suit.— PETERSON v. 
PETERSON (1867), 16 L. T. 377. 

See, further, Equiry, Vol. XX., p. 277, Nos. 
359-369. 


SUB-SECT. 9.—RE-OPENING SETTLED ACCOUNT. 

7310. Grounds for re-openings — Fraud.] — By 
A.’s will in 1783, his widow, whom he appointed 
extrix., was to receive £400 a year for the mainte- 
nance of herself & their children, but only £60 a 
year for herself if she married again. She proved 
the will, & was appointed receiver of her children’s 
fortunes ; she married again in 1791, but conceal- 
ra Sopa marriage, passed her accounts as widow, 
taking credit for the £400 a year. On her death 
in 1794, B., her second husband, administered to 
her & to her first husband’s estate ; & having been 
also appointed receiver of the children’s fortunes, 
Pp is accounts in continuation of the widow’s, 
without acknowledging their marriage. All the 
children having attained their majority in 1802, 
disputed B.’s accounts, which were then referred 
to arbitration. C., the eldest of the children, 
married before the award was made, & one of the 
arbitrators was a trustee of her settlement: her 
marriage also was concealed from the ct., & the 
accounts afterwards passed described her by her 
maiden name. B. paid her husband, as if under 
the award & in ignorance of the settlement, sums 
of money which ought to have been applied to the 
trusts of the settlement :—Held: all the accounts 
of A.’s estate should be taken again by the master 
without regard to the award, or to the accounts 
passed subsequently to C.’s marriage; B.’s estate 
should be charged with the difference between 
£60 & £400, which his wife had received: & 
consideration of the liabilities of C.’s husband, & of 
the trustee under their marriage settlement should 
be reserved until after the report.—M‘CaNn v, 
O’FERRALL (1841), 8 Cl. & Fin. 30; West, 593; 
8 E. R. 12, H. L. 

7311. Lapse of time—Effect on right to re-open 
—When accompanied by laches.|—-MORRISON v. 
Morgison (1847), 10 L. T. O. 8, 242, L. C. 

See, further, Equity, Vol. XX., pp. 271-276. 


Sect. 7.—ON ADMISSION OF ASSETS. 
SUB-sKCT. 1.—WHAT CONSTITUTES ADMISSION. 
4 Express Admission. 

7812. By inventory.|—An inventory made by an 
exor., & found among his papers, is evidence of 


Vv account — Whether roved as any other claim.—Re 
pecionureicae Srritmede oe = 
but the elaim, if disputed, must be we ar : 
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Sect. 7.—On admission of assets: Sub-sect. 1, A., 
B. & C. (a).] 


assets.—PETRE (LORD) v. HENEAGE (1701), as 
separted in 12 Mod. Rep. 519; 88 E. R. 1491, 


7818, ——.]—(1) The inventory exhibited in the 
Ecclesiastical Ct. by an exor. for the purpose of 
obtaining probate is not generally primd facie 
evidence of his having received assets; (2) Semble: 
where the inventory only describes effects on a 
farm with which the exor. was acquainted it may 
be prima facie evidence, but this is rebutted if it 
appear that no effects actually came to the exor.’s 
hands though his co-exor. has, with his knowledge, 
intermeddled with the property; (3) a probate 
stamp is not prima facie evidence that the exor. 
has received assets to the amount covered by the 
stamp.—STEARN v. MILLS (1833), 4 B. & Ad. 657 ; 
1 Nev. & M. K. B. 486; 110 E. R. 603 ; sub nom. 
STEEN v. MILLS & WRIGHT, 2 L. J. K. B. 106. 
Annotation :—As to (3) Consd. Mann v. Lang (1835), 3 Ad. & 





7314. Good & bad debts not distinguished.| 
—Upon a plene administravit if an inventory be 
roduced where there is one particular of good & 
bad debts, deft. shall be charged with the whole, 
because he doth not distinguish them, unless he 
can discharge any part of it by special evidence 
aoe re .)}.—- ANON. (1695), Comb. 342; 90 
. R. 617. 


7315. ——- ——— Onus on representative as to 
bad debts.]|—If in the inventory produced, the 
article concerning debts did not distinguish 
between sperate & desperate, it would be sufficient 
to charge the exor. with the whole primd facie as 
assets, & put it upon him to prove any of them 
desperate, as if the article were : ‘‘ Item, for debts 
due & owing, which I admit myself to be charged 
with when recovered or received’? (HARDWICKE, 
C.J.).—SMITH v. DAViS (1737), Bull. N. P. 140 a. 


7316. Promise to pay legacy—On demand.]— 
CAMDEN v. TURNER (1719), cited 1 Cowp. 293; 
98 E. R. 1093. 

Annotations :—Folld. Atkins v. Hil) (1775), 1 Cowp. 284: 

Hawkes v. Saunders (1782), 1 Conp. 289. Apld. Barnard 

v. Pumfrett (1841), 5 My. & Cr. 63. 

7817. Made under mistake.]—(1) Decree 
for payment of legacies was made against an exor., 
without reference to the state of the asscts, upon 
the ground of his having, by his acts & admissions, 
rendered himself personally liable for the payment. 

(2) The ct. will relieve an exor. from an ad- 
mission of his liability to pay legacies if made by 
mistake & incautiously if he recall the same 
within a reasonable time after discovery of the 
mistake. 

(3) Semble: payment of interest upon a legacy 
or a declaration that a legacy is ready for a 
legatee at twenty-one :—Held: sufficient admis- 
sion of assets. 

(4) Semble: widow, extrix. of husband, having 
refused to pay legacies given under her husband’s 
will & giving as the reason that the personal estate 
was out on mtge., was a sufficient’ admission of 
assets. 

(5) Semble: forbearance of a present demand 
on payment of interest is a sufficient consideration 
to make an exor. personally liable on a contract. 

(6) These letters promising to pay legacies 
this dealing with the legatees, was ati Meent to the 
legacies, & an admission to one legatee is an 
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admission to all (LORD CoTTENHAM, O.).— BARNARD 

v. PUMFRETT (1841), 5 My. & Cr. 68; 10 L. J. Oh. 

124; 41 EB. R. 295, L. C. 

Annotation :-—As to (1) Consd. Postlethwaite v. Mounsey 
(1842), 6 Hare, 32, n. 


7818. Memorandum in epresentative to legatooy 


legacy as debt—Due from representative to legatee. 
—S. C. by her will bequeathed a legacy of £15 

to 8. H., when she should attain twenty-one. 
Testatrix died in 1811. The legatee did not attain 
twenty-one till several years afterwards, & she 
then married. In 1825, fourteen years after the 
death of testatrix, her exors. signed, & gave to 
the husband of the legatee a memorandum in the 
following words: ‘‘ We separately & jointly 
acknowledge to owe to G. i. the sum of £150, 
being a legacy left to his wife by the late S. O., & 
£50 interest thereon ”’ :—Held : under the circum- 
stances of the case, this memorandum amounted 
to an admission of assets by both the exors.— 
HOLLAND v. CLARK (1843), 2 Y. & C. Ch. Cas. 319 ; 
7 Jur. 213; 63 E. R. 140. 


7319. & promise to pay interest.]—Davys 
v. PRITCHARD, No. 7425, post. 


7320. & regular payments of interest.]— 
(1) In Jan. 1863, P., the exor., wrote to the tenant 
for life under a will as follows: ‘‘ In answer to your 
letter in reference to the trust moneys in which 
you have a life interest & the family of the late P. 
the ultimate benefit, I beg to say that the mone 
is placed out on different mtge. securities with 
moneys of my own, realising as much interest as 
possible. Had it not been for your sake the 
money should have been placed in the Govt. 
stocks years ago.”’ From 1854 down to the time 
of his death in 1874 P. regularly paid to the tenant 
for life £28 a year by equal quarterly payments 
of £7 each. In the year 1868 P. passed his 
residuary account, showing no assets :—Held: 
the letter of Jan. 1863, & the quarterly payments 
regularly made by P. both before & after writing 
that letter, were, under the circumstances, such 
an admission of assets as to make his estate 
personally liable. 

(2) There is therefore an admission quite suffi- 
cient to bind deft. unless it can be explained away 
in some way or other. It might be explained by 
showing that a mistake had been made or that 
there were no assets (NORTH, J.).—PAYNE v. 
TANNER (1886), 55 L. J. Ch. 611; 55 L. T. 258; 
34 W. R. 714. 


| See, also, Sub-sect. 1, C., post. 


7321. Credit given in books of account—Of 
amounts to which legatees entitled.)—(1) Testator 
directed that certain legacies should remain at 
interest in his business. His exor., who was his 
brother & partner, credited in his books the 
legatees, who were the exor.’s sons & had access 
to his books, with the amounts of the legacies, & 
with interest upon them, but in a deed between 
the parties the accounts were recited to be un- 
settled. He returned to the Stamp Office the 
estimated value of testator’s estate at an amount 
more than sufficient for payment of the legacies, & 
paid duty upon them & upon a residue beyond :— 
Held: in the circumstances of the case, those acts 
did not amount to a conclusive admission of assets. 


(2) One of the legatees had on his marriage 
assigned a part of his legacy to the trustees of his 
settlement, covenanting to pay the amount by 
instalments. It appeared, on the evidence, that 
the marriage was contracted & the settlement 
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made on the faith of representations by the exor. 
that the legacy was substantial & safe & would 
be paid, though at a future time:—Held: the 
estate of the exor. thereby became indebted for 
the whole amount.—HUTTON v. Rossiter (1855), 
7DeG.M.&G.9; 3 Eq. Rep. 589; 24 LL. J. Ch. 
or 25 L. T. O. 8S. 61; 3 W. R. 387; 44 E. R. 4, 
oe we 
ions :—As to (1 ‘ ; 

Annotatio As bo AD) Apld Morewood v. Currey (1879 


38 W. R. 213. bury v. Smith (1869), L. R. 
Eq. 37; Payne v. Tanner (1°86), 55 L. J. Ch. 611. 


7322. -]—By articles of partnership, 
dated Jan. 1, 1839, it was provided that the capital 
of the partners should not be withdrawn until the 
expiration of seven years from the date of the 
articles, & in case of the death of one of the partners 
within the term, that a valuation of his share should 
be made, & the surviving partners should pay to 
his representatives the amount of such valuation 
within three years from the expiration of the 
term, & in the meantime give security for the same 
by a mtge. of a competent part of the partnership 
property. It was further provided that it should 
not be lawful for the representatives to commence 
any action for recovering payment of the share 
until the end of three years after the expiration of 
the term of ten years, nor to claim any participa- 
tion in the profits made after the day up to which 
the valuation was made, the expressed intention 
being that the representatives of the partner so 
dying should take five per cent. on the value of 
the share in lieu of profits. It was provided, 
however, that nothing should prejudice the right 
of the representatives, within the term of seven 
years, to take any proceedings in order to obtain 
a fair valuation, or to obtain & enforce the mtge. 
security. In Apr. 1844, one of the partners died, 
having by will devised his real & personal estate, 
nearly all of which was assets of the partnership, 
to three trustees & exors., defts. A., B. & C., two 
of whom, A. & B., were his copartners, upon trust 
to raise the sum of £12,000, & invest the same in 
Govt. or real security, or in some railway co., & 
apply the proceeds towards the maintenance & 
education of pltf., his then infant daughter, & 
accumulate the surplus at compound interest, & 
upon his daughter attaining twenty-one, to pay 
the same to her separate use, & to stand possessed 
of the capital, in trust to pay her the proceeds 
during her life to her sole & separate use. On 
Dec. 31, 1844, a valuation was made, by which 
testator’s share was ascertained to be £20,000 & 
upwards. After more than ten years had expired 
from the date of the articles, in June, 1853, certain 
hereditaments, consisting of freeholds, leaseholds 
& machinery, being part of the partnership assets, 
were, in alleged consideration of £12,000 conveyed 
by deft. B. to defts. A. & OC. by way of mtge., 
subject to a proviso for redemption. Pitf. came 
of age in 1857, & in 1858 defts. A. & B. rendered 
to her an account of the trust-funds, in which they 
debited her with various items of expenditure for 
maintenance & education, with five per cent. 
interest thereon, & credited herewith the sum of 
£12,000 & interest at five per cent., with yearl 
rests up to May 6, 1853, & thenceforth wit’ 
interest at four per cent. with yearly rests. Pltf. 


)» 
9 
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prayed for an inquiry & an account of the profits 
made in the partnership business on £12,000 from 
testator’s death, & for payment of what should 
be found due to her, alleging that the mtge. was 
an improper security :—Held: (1) pltf. was 
entitled to an account of the legacy of £12,000 with 
interest at 5 per cent. from one year after testator’s 
death up to Jan. 1, 1849, with compound interest 
on the surplus, after allowing for sums expended 
for her maintenance & education; (2) she was 
entitled to an account of the profits made by the 
partners from Jan. 1, 1849, on the balance found 
due for principal at that date, with interest at 
5 per cent. & annual rests, with a decree for pay- 
ment of what should be so found due; (3) the 
entry of the sum of £12,000 in the account fur- 
nished by defts. must be taken as conclusive 
against them that they had such a sum in their 
hands.—TOWNEND v. TOWNEND (1859), 1 Giff. 
201; 33 L. T. O. S. 143; 5 Jur. N. S. 5063; 7 
W. R. 529; 65 EH. R. 885. 
Annotations :—As to (1) Refd. Vys 

App. 315, n._ Generally, Ment 

Chennell (1878), 8 Ch. Bb” 492. 

7323. ——~— How far conclusive—In favour of 
estate debtor.|—(1) Payment by a debtor, for the 
express purpose of discharging his debt to an 
estate, to his own agent, who happens to be, but 
not to the debtor’s knowledge, one of the exors. 
of coe estate, is not sufficient to discharge the 
debtor. 


(2) Although a residuary account signed by an 
exor. is primd facie evidence of receipt of the 
moneys credited in the account, it is evidence 
which is open to explanation, & the acknow- 
ledgment is not conclusive against him in favour 
of a debtor to the estate.—MILLER v. DOUGLAS 
ita 56 L. J. Ch. 91; 55 L. T. 583; 35 W. RR. 
122. 


v. Foster (1872), 8 Ch. 
d. Re Chennell, Jones v. 


B. By Pleading or Judgment. 


See Part VITI., Sect. 2, sub-sect. 8, D., & compare 
No. 7405, post. 


C. Conduct. 
(a) Payment of Legacies and Interest on Legacies. 


7324. Payment of legacy.]—-FREEMAN v. FAtr- 
LIE, No. 7308, ante. 


7325. Part payment on account.|—Part 
payment of a legacy on account is not an admission. 
of assets to pay in full—Smirsg v. STOTHARD 
(1837), 1 Jur. 540. 


7326. Whether conclusive.] — RIpPinG- 
TON v. SPIERS, No. 7353, post. 


7327. -]—(1) The mere payment of a 
legacy by an exor. of a will is not conclusive as an 
adimission of assets. 


(2) It is contended that by paying some of the 
legacies in full, the exors. admitted assets for pay- 
ment of all the legacies, & are personally liable to 
pay the unpaid legacies in full. The mere pay- 
ment of a legacy is not conclusive as an admission 
of assets. In the present case when the payments 














because, if the assets are not sufficient 
for this purpose, all the | ies must 


——-MARSDEN v. STEIN (1906), 6 8. R. abate in proportion ; but it is open to 

7326 1. Pu of legacy—Whether N.S. W. 868.-—-AUS. . explanation. ben an exor. rae! 

conclusive.|—The principle that tho some i en, & makes provision for 

oo iapreak = he on earner ' ore Seal ; pa pe cpa or a the othors, <4 has not come unvely, 
& hard & fast rule, & in determining of assets to pay aA the le infull, wraD (1852), 3 Gr. 227.—CAN. 
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Sect. 7.—On admission of assets: Sub-sect. 1, C. 
(a), (b), (c) & (a).} 


were made the exors. had reason to believe & did 
believe that there were ample assets, & in my judg- 
ment there is not here any admission (WARRING- 
TON, J.).—Re SCHNEIDER, KIRBY v. SCHNEIDER 
(1906), 22 T. L. R. 223. 


7328. —— Admitted in answer in creditor’s 
suit.J—(1) The admission of an exor. by his answer, 
in a creditor’s suit, that he had paid certain 
legacies bequeathed by testator, is not an admission 
of assets entitling plitf. to a decree against the 
exor. for payment of his debt without taking the 
account, when the bill does not specifically charge 
deft. with having made himself personally liable, 
but prays that an account may be taken, & the 
estate administered in a due course of administra- 
tion. 

(2) Qu. - whether such admission of the payment 
of legacies by the exor. is a conclusive admission 
of assets in any case. 

(3) In both those cases, Woodgate v. Field, 
Rogers v. Soutten, Nos. 7389, 7429, post, the exor. 
admitted assets, which is equivalent to saying 
“Do not go to the expense of an account, for I 
admit that which it is the object of the account to 
establish ’? (WIGRAM, V.-C.). 

(4) Admitting for the purposes of the argument, 
but not further, that payment of a legacy of £5, 
whilst debts remain unpaid, may be an admission 
of assets to pay all testator’s debts, it is obvious 
that the circumstances under which such ponent 
was made, may be material (WiacRam, V.-C.).— 
SAVAGE v. LANE (1847), 6 Hare, 32; 17 L. J. Ch. 
89; 11 Jur. 1053; 67 E. R. 1069. 

Annotation :—As to (1), (2) & (4) Refd. Re Schneider, 

Kirby v. Schneider (1906), 22 T. L. It. 223. 

7329. Under erroneous construction of will.] 
—(1) Payment of a legacy on an erroneous con- 
struction of the will, not mala fide, is not an 
admission of assets on the true construction. 

(2) Acting on an erroneous view of the effect of 
the will, the exors. handed over the balance, after 
reserving sufficient for payment of pitf.’s legacy, 
according to their construction, to the son men- 
tioned in the will. That circumstance ought not 
to bind the exors. as an admission of assets on the 
true construction of the will (KNicGHT Bruce, 
V.-C.).—-CLARK v. BATES (1848), 2 De G. & Sm. 
203; 11L. T. 0.8. 123; 12 Jur. 597; 64 EB. R. 90 


7330. ——— Out of own moneys.|—CapBURY v. 
SmitH, No. 7364, post. 


7331. Isolated payments of interest—How far 
effective in evidence.|——CoRPN. oF CLERGYMENS 








Sons v. SWAINSON, No. 7334, post. 

7332. ——— ———.]—-CAMPBELL’S CaAsE, No. 7335, 
pos. 

7333. ———.|— BARNARD v. PUMFRETT, No. 
7317, ante. 


7334. Regular payments—Over long period o 
time.]—Payment of interest for a legacy by an 
exor. from time to time shall be evidence of agsets, 
not so of a single instance of payment of interest.— 
CORPN. OF CLERGYMENS Sons v. SWAINSON (1748), 
1 Ves. Sen. 75; 27 E. R. 901, L. C. 


Annotations :—Refd. Barnard v. Pumfrett (1841), : 
Ses Mentd. Holland v. Clark (343). 1 Y H My & 


7835. —_— =) -=(1) On an action brought 
ti ne are administravit, 
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There was evidence that he had paid interest upon 
a legacy of testator’s:—Held: payment was 
pret facie evidence, & repeated payment, with 
ength of time, very strong presumption, but 
though it imposed on the exor. the onus probandi 
to the contrary, yet it could not in any case be 
taken conclusively against all evidence possible 
to be given. 

(2) Where there is a bond-debt unknown to the 
exor., & there has been a payment of interest on 
a simple-contract debt, Salons the bond-debt 
comes out (in which case, it would be mala fide to 
pay the principal on the simple-contract, unless the 

ond-debt could be satisfied first) should the pay- 
ment of interest on the simple-contract, under 
such circumstances, be conclusive against the 
exor.? Certainly not (LoRD MANSFIELD, C.J.).— 
CAMPBELL’S CASE (1772), Lofft, 68; 98 E. R. 536. 


7336. .]—Payment of interest by an 
exor., commencing six years after testator’s death, 
& continuing seven years :—Held: to be such an 
admission of assets as to make the exor. personally 
liable.-—A.-G. v. CHAPMAN (1840), 3 Beav. 255; 
10 L. J. Ch. 90; 49 BE. R. 99. 


7337, ——— J—(1) Payment by the exor. 
of the interest of a legacy to the tenant for life 
under the will is not conclusive as an admission 
of assets by the exor. But such payment may be 
explained as having been made by mistake, or 
for other reasons or causes, & in that case the 
usual account of assets may be directed at the suit 
of parties interested in the estate. 

(2) It would be difficult to hold that the pay- 
ment of one legacy would, of itself, bind the exor. 
to pay all the legacies given by the will. Suppose 
a@ case in which small legacies were given to ser- 
vants, & the exor. chose on his own responsibility 
to pay those legacies at once, without reference 
to the state of the assets it would be hard to =), 
that he had thereby conclusively bound himself 
to pay all the legacies given by the will (WIGRAM, 
V.-C.).—POSTLETHWAITE v. MOUNSEY (1842), 6 
Hare, 33, n.; 67 E. R. 1070. 

Annotations :—As to (1) Consd. Cadbury v. Smith (1869), 
L. R.9 Kg. 37. BRefd. Payne v. Tanner (1336), 55 L. J. Ch. 
611. 48 to Refd. fe Schneider, Kirby v. Schneider 
(1906), 22 T. L. R. 223. 

7338. ]—(1) Testator bequeathed 
£500 to his exors., upon trust that they should 
lay out & invest the same in the public funds, or 
in such other security, or in such other manner as 
to them should seem expedient, at interest, & pay 
& apply the produce to a charitable purpose. ne 
of the exors., who took the entire management of 
the estate, paid the debts & most of the legacies 
of testator, but neither specifically appropriated 
nor invested £500 for the charity. He paid 
interest, however, on £500 to the charity, at the 
same time receiving interest on the promissory 
note of a debtor to the estate who was in good 
credit, but whose debt was the only fund available 
for poymant of the legacy. The exor. afterwards 
died. On the admission, by his representatives, 
that he had in his lifetime assented to aa ent 
of the legacy to himself, as trustee :—Held: his 
estate was severally answerable as for a breach 
of trust. 

(2) When I consider that T. H. lived & acted 
a6 exor. of his testator more than four years after 
that testator’s death, receiving all that time 
interest from his debtor & paying interest on the 
legacy, I am bound to come to the conclusion that 
he committed a breach of trust & that his estat 
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was to that extent indebted at the time of his 
death (KNiIGHT-BRUCB, V.-C.).—A.-G. v. HIGHAM 
(1843), 2 Y. & O. Oh. Cas. 634; 63 EB. R. 284. 


7339. ——-.]—PARRY v. HUDDILETON 
(1854), 18 Jur. 992. 


Compare Nos. 7346, 7355, post. ; 


7340. Allowing legatees to retain interest—Out 
of rent payable to representative.|—SrvERs v. 
SEVERS, No. 7368, post. 


(b) Submission to Arbitration. 


See ARBITRATION, Vol. II., pp. 349, 350, Nos. 
256-261. 


(c) Payment of Death Duties. 


7341. Amount of duty paid—How far conclusive 
—As to amount of assets received.|—STEARN v. 
Mis, No. 7313, ante. 


7342. -]—(1) Upon issue joined 
on a plea by an exor. of plene administravit, the 
amount of the stamp upon the probate is admis- 
sible in evidence. (2) It does not, of itself, 
furnish primd facie evidence of the amount of 
effects which have come to the exor.’s hands. 
(3) If there be evidence of a long acquiescence by 
the exor., without re-demanding any of the duty, 
it is prima facie evidence of such amount, but it 
is not of itself evidence of such amount.—MANN v. 
LANG (1835), 3 Ad. & El. 699; 1 Har. & W. 441; 
a K. B. 202; 4L. J. K. B. 210; 111 


7343. —— -]—Testator gave his lease- 
hold estate, held for lives, to his son & his heirs, 
subject to an annuity of £100 for his daughter for 
life, & charged with the payment after her death 
of £2,000 to her children, & appointed his son exor. 
Testator died in 1807, & his son proved his will, & 
his personal estate, exclusive of the leaseholds, 
was sworn under £2,000. In 1821 the son signed 
a document from the legacy duty office, professing 
to have retained the sum of £2,000, in respect of 
the legacy charged on the leaseholds, & on that 
document there was a formal receipt by the proper 
officer ‘* for £20 for duty on account of the personal 
estate within mentioned.’”’ The lives in the lease 
having expired, & the lessors having declined to 
renew, on a bill filed by a child of testator’s 
daughter, against the representatives of the son 
to have the £2,000 secured :—Held: (1) the entire 
leasehold interest was chargeable with its pay- 
ment at the testator’s death; (2) the conduct of 
the son with respect to the payment of the legacy 
duty, fourteen years after the death of testator, 
amounted to a sufficient admission of assets to 
answer the legacy of £2,000. 


(3) Payment of probate duty is presumptive 
evidence of an admission, but not an absolute 
ission of assets to the extent covered by the 
amount of duty pe v. RAWSON 
(1854), 4 De G. M. & G. 556; 3 Eq. - 89; 24 
L, J. Oh. 482; 24 L. T. O. S. 175; 1 Tar. N. S. 
289; 8 W. R. 84; 48 EB. R. 624, L. C. 


7344, —— ——.]—-HvuTron v. 
No. 7321, ante. 
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(ad) Other Cases. 


7345. Arrangement with creditors—Forbearance 
to sue—In consideration of future payment.]— 
An administrator agreed with a cieaitor of the 


intestate that if the creditor would forbear suing 
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him for a reasonable time he would pay him :— 
Held: the administrator’s promipe was a sufficient 
acknowledgment of the debt, & also implied that 
he had assets. The ct. would decide what was a 
reasonable time.—LINGHILL v. BROUGHTON (1617), 
Moore, K. B. 853; 72 E. R. 950. 


7346. Payment of interest on bond.|—CLEVERLY 
v. BRETT (1772), 5 Term Rep. 8,n.; 101 E. R. 6. 
ahs ced ad :—Consd. Pearson v. Henry (1792), 5 Term 

Pp 


Compare Nos. 7334-7338, ante. 
7347. Affirmation of testator’s bequest—TIn repre- 
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sentative’s will.)—A. H. by will, gave money upon 
mtge. to a charity in Ireland. The wife, by her 
will, affirming that bequest :—Held: an ission 


of assets of testator, & therefore good, though out 
of land.—CAMPBELL v. RADNOR (EARL) (1783), 1 
Bro. C. C. 271; 28 E. R. 1123. 


Annotations :-—Reld. Barnard v. Pumfrett (1841), 5 My, & 
Cr. 63. Mentd. Thorne v. Rooke (1841), 2 Curt. 799; 
Walsh v. Gladstone (1843), J] Ph. 294; Lee v. Pain (1844), 
4 Haro, 201; Wilson v. O’Leary (1871), L. R. 12 Eq. 525. 


7348. Distribution of residue—How far con- 
clusive—In favour of creditor.|—-BEYNON v. 
GOLLINS (1783), Rom. 132, L. O.; subsequent pro- 
ceedings, sub nom. BENYON v. GOLLINGS (1788), 
cited in 4 Ves. at p. 134, L. C. 

Ae solation :—OConsd. Soady v. Turnbull (1866), 1 Ch. App. 


Compare No. 7323, ante. 


7349. Admission of indebtedness to testator— 
At date of decease.|—-(1) An exor. admitting him- 
self to be a debtor to testator at his death will be 
ordered to pay the debt into ct. 

(2) Where an exor. admits himself to have been 
a debtor to testator at the time of his death, this 
has always been held a clear admission of assets 
in his hands to the amount of the debt (Leacu, 
V.-C.).—-ROTHWELL v. ROTHWELL (1825), 2 Sim. 
& St. 217; 57 E. R. 328. 

Annotations :-—As to Ga - Lodwick v. Day (1844), 3 
T. O. 3. 4. Re ch B 


_ TT. 0. 8. 4. ‘ ardson v. Bank of England 
TERS 4 My. & Cr. 165; Re Wright, Kirke v. North 
1895), 13 R. 849. 

7350. -]—RICHARDSON v. BANK oF ENG- 
LAND, No. 7403, post. 


7351. Payment into bank—tTo credit of executor- 
ship account.]|—The circumstance that moneys 
were paid in by an exor. to his bankers, & placed 
to the exorship. account, is primé facie evidence 
that those moneys were in the exor.’s own hands 
as assets of the estate.—CROSSDAIL v. PHILLIPS 
(1826), 5 L. J. O. S. Ch. 52. 


7352. Compromise of action.]—A party being 
entitled to residuary estate under his father’s will, 
filed a bill for an account against his mother, who 
wasextrix. The suit was compromised, the extrix. 
covenanting to pay £800 to trustees, for the benefit 
of the son & his family, & to apply £400 in payment 
of some of his debts in full, & to pay the remainder 
among such of his creditors as would accept a 
composition. None of the creditors acceded to 
the arrangement, & £170 remained in the extrix.’s 
hands. The son then became insolvent :—Held : 
his assignees were not entitled to claim the £170 
from the extrix. 

It is said that this sum was in fact the money 
of [the son], & was a debt due to him, & that the 
assignees have therefore a right to maintain an 
action for it. That depends upon the circum- 
stances of the transaction. A suit had been in- 
stituted against the mother by an imprudent & 

N 2 





710 EXECUTORS AND 


Sect. 7.—On admission of assets: Sub-sect. 1, C. 
(a); sub-sects. 2 & 8.] 


improvident son. It is quite obvious that this 
was an arrangement between them to put an end 
to that suit ; & the question is whether the extent 
of her liability was determined by her covenant. 
There is no reason for assuming that the arrange- 
ment was founded on her liability (LoRD LYND- 
HURST, C.).—SHERWOOD v. WALKER (1844), 13 
L. J. Ch. 258; 2L. T. O. 8S. 453; 8 Jur. 229, L. C. 


7353. Delivery of household effects—To legatees. 
—An exor., who does not admit assets will be hel 
to have done so by delivering up household goods 
to legatees, paying legacies, consenting to a transfer 
of a mtge., etc.—RIPPINGTON v. SPIERS (1844), 3 
L. T. O. S. 240. 


7854. Consenting to transfer of mortgage.]— 
RIPPINGTON v. SPIERS, No. 7353, ante. 


7355. Regular payment of annuities—Over long 
period.}—(1) Annuities given by a will were 
regularly paid by the exors. for six years, & 
irregular payments, on account, were made by 
them for the next four years. Semble: this of 
itself would be an admission of assets. 

(2) This ct. docs not bind exors. by an admission 
of assets, if new claims on the estate afterwards 
arise.—PAYNE v. LITTLE (1856), 22 Beav. 69; 52 
EK. R. 1033; subsequent proceedings (1858), 26 
Beav. 1; (1859), 27 Beav. 83. 


Compare Nos. 7331-7338, ante. 


7356. Renewal of promissory note—Of amount 
due to testator.])—-(1) An exor. had improperly in- 
vested money of his testator on a promissory note. 
On the exor.’s death, his extrix. renewed the note 
to herself. She was ordered, upon motion, to pay 
the sum into ct. as money reccived by her, & lent 
out again. 

(2) If the extrix. chooses to renew a promissory 
note instead of calling in the money, she must be 
taken to have received it & lent it out again 
(ALDERSON, B.).—BOULTER v. BRODERIP (1841), 
10 L. J. Ex. Eq. 93. 


7857. -——-.|—Testator died in 1829. Part 
of his assets consisted of a promissory note for 
£100 of five persons. All interest on it was paid 
down to 1837, but by whom did not appear, In 
1837 the exor. took the note of one of the five for 
the £100, & interest was paid until 1842. Subse- 
quently nothing was done, & the debt became 
barred by the statute :—Held: the taking the 
second note was equivalent to payment of the 
first, & the exor. was charged with the £100.— 
SPARKES v. RESTAL (1856), 22 Beav. 587; 52 
E. R. 1234. 

7358. Non-appearance on motion—After service 
of notice.|—FREEMAN v. Cox, No. 7405, post. 

7359. Failure to answer affidavit—In which 
assets alleged.|—Re BEENY, FFRENCH v. SPROSTON, 
[1894] 1 Ch. 499; 63 L. J. Ch. 312; 70 L. T. 160; 
42 W. R. 377; 38 Sol. Jo. 235. 

Annotation :-—Refd. Ellis v. Allen, [1914} 1 Ch. 904. 

Judgment in default of appearance or pleadings. 
—See Part VII., Sect. 2, sub-sect. 8, Daal = 





SUB-SECT. 2.—EXTENT OF ADMISSION. 


7360. Admission to one person entitled—How far 
available to others.)— Admission of assets to one is 


ADMINISTRATORS. 


admission to all. Where general relief is vate 
in one part, & particular in another, the bill must 
stand over to be amended.—CooK v. MARTYN 
(1737), 2 Atk. 2; 26 E. R, 399, L. C. 
Annotation :—Moentd. Palk v. Clinton (1806), 12 Ves. 48. 
7361. —— .]—BARNARD v. PUMFRETT, No. 
7317, ante. 
7362. ——- ——— Materiality of circumstances 
under which made.|—-PoSTLETHWAITE v. MOUNSEY, 
No. 7337, ante. 








7363. —— ——..]—SAVAGE v. LANE, No. 
7328, ante. 
7364. —- -J—(1) The payment of one 








legacy under a‘will by exors., not as such but out 
of their own moneys, is not an admission of assets 
for the payment of others. Where one of two 
exors. who were also residuary legateces, had died, 
a payment by his representatives to the survivor 
out of the deceased exor.’s estate, in satisfaction 
of the surviving exor.’s claim as such residuary 
legatee :—Held: not to be an admission of assets 
for the payment of the other legacies under the 
will. 


(2) J. W., by his will, gave his real & personal 
estate to trustees upon trust to convert the same 
& pay the income to F. W. for her life, & after her 
decease to pay the capital as she should appoint. 
F. W., by her will, in exercise of her power, 
appointed the property to her exors., who were 
also the trustees of the will of J. W. & her own 
residuary legatees, upon trust to pay ccrtain 
charitable legacies, including £1,000 to the hospital 
at B. This legacy was not paid, & thirty years 
after the decease of F. W. a bill was filed against 
the surviving cxor. & the representatives of one 
who had died, for its payment. :—Held: as in the 
judgment of the ct. there had been no admission 
of asscts for the payment of the legacy, & no trust 
had been created, & no sum set apart for the pay- 
ment of the legacy, the claim was barred by Stat. 
Limitations.—CaDBURY v. SwitnH (1869), L. FR. 
9 Eq. 37; 24 L. T. 52; 18 W. R. 105. 

Annotations :—As to (1) Distd. Payne r. Tanner (1886), 55 
L. J. Ch. 611. 48 to (2) Refd. Re Stephens, Warburton 
rt. Stephens (1889), 43 Ch. D. 39. 

7365. ——-.J|—(1) Testator gave pe- 
cuniary legacies to his widow & other persons, & 
to his younger children as they came of age or 
married, & gave & devised to his eldest son certain 
real estates, purporting to include in such gift & 
devise a colliery which was, in fact, in settlement, 
& the plant of the colliery, & charging them with 
a sum of £50,000 to form part of his personal 
estate. Under the settlement the colliery with 
other real estates was subject to a charge of 
£20,000 for portions for the younger children. 
The personal estate of testator being insufficient 
to meet his liabilities & the legacies, an arrange- 
ment was made between the eldest son, the exors. 
& such of the parties interested as were then 
entitled to their legacies, whereby it was agreed 
that the eldest son, electing to take under the will, 
should take possession of the colliery & plant, & 
should provide the balance of the money necessary 
to pay off the legacies then payable, as well as 
those which should from time to time become due. 
Upon this basis certain of the legacies were paid 
in full, & the exors., having paid full duty upon 
all the legacies passed their residuary account 
showing all the legacies as paid in full. The eldest 
son subse pig) failed to provide sufficient funds 
to meet the legacies, & there were, in fact, in- 
sufficient. assets to meet the whole of testator’s 
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liabilities. One of the younger children, when he 
became entitled claimed payment in full of his 
legacy from the exors., upon the ground of their 
having admitted a sufficiency of assets :—Held: 
the exors. could not be held bound by the admission 
of assets in their account & the legatee could not 
establish a personal claim against them. 

(2) The ct. will not view the principle of pay- 
ment of one legacy being an admission of assets 
for every other legatee as a hard & fast rule, but 
will, according to the tendency of modern decisions, 
examine the facts of the case fairly & justly, so 
as not to subject exors. to liabilities which they 
have never contemplated.—MOREWOOD v. CURREY 
(1879), 28 W. KR. 213. 


7366. —— Re SCHNEIDER, KIRBY 
v. SCHNEIDER, No. 7327, ante. 


7867. Purposes for which available—Costs of 
suit.)—An admission of assets for the payment of 
a legacy is an admission of assets for the purposes 
of the suit, & extends to costs, if the ct. thinks 
fit to give them.—PHILANTHROPIC SOCIETY v. 
HOBSON (1833), 2 My. & K. 357; 3 L. J. Ch. 97; 
39 E. It. 980. 


7368. Admission confined to specified property— 
For payment of legacy—General assets not affected.] 
—Leasehold property was charged with two 
demonstrative legacies, being a fixed sum, to the 
extrix., & another fixed sum, the estimated 
remainder of its value, to a legatee, who had also 
the option of purchasing at the estimated value. 
The property was held of an ecclesiastical corpn. 
for forty years, renewable every fourteenth year, 
& the extrix. twice renewed the term out of her 
own money, but, at the end of thirty years, she 
declined to renew a third time. The extrix., on 
passing the residuary account, had valued the 
leasehold property at the price fixed by her 
testatrix. Upon this statement a very small 
general residue appeared. The legatee, who was 
also tenant of the property, did not exercise the 
option of purchasing, but he retained the interest 
on his legacy, & paid the balance of rent, which 
did not keep down the interest on her legacy to 
the extrix. On a suit by the legatee :—Held: 
there was an admission that the particular pro- 
perty, not the general assets, was sufficient for 
payment of the legacy, & the extrix. was not 
personally liable, but by the course of her conduct 
for thirty years, she had lost her priority.— 
SEVERS v. SEVERS (1853), 1 Sm. & G. 400; 21 
L. ope 85; 17 Jur. 700; 1 W. RR. 320; 65 

de ry (vu. 








nn 
e 


SUB-SECT. 3.—WITHDRAWAL AND WAIVER. 


7369. When representative relieved—Discretion 
of court.]—Though the ct. is not strict in holding 
exors., who have acted fairly, to an admission of 
assets, yet in this case, circumstances tending to 
show that deft. had admitted assets several years 
before, & he having obtained a release which the 
ct. held to be fraudulent. A personal decree was 


ae against him for the legacy & interest, with 


It is true on circumstances the ct. will not pin 
Own an exor. to an admission of assets. But 


he must make a case for it; he must prove that 
mistake, that the circumstance on which he built 
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his admission failed (STRANGE, M.R.).— HORSLEY 
». CHALONER (1750), 2 Ves. Sen. 83; 28 E. R. 55, 
Annotations :—Retd. Barnard v. Pumfrett (1841), 5 My. & 
Cr. 68; Payne v. Little (1856), 22 Beav. 69. 
7370. Losses subsequent to admission.|— 
RosBErRtTs v. ROBERTS (1780), 2 Dick. 573; 21 
E. R. 393, L. C. 


7371. ——- Mistaken admission.] — Notwith- 
standing an admission of assets by mistake the 
ct. will upon a strong & clear case permit an 
account.—_YOUNG v. WALTER (1804), 9 Ves. 364 ; 
32 E. R. 642, L. C. 


Annotations :-—Mentd. Sharman v. Bell (1816), 5 M. & s. 
504 3 ff v. Andrews (1816), 2 Madd. 6; Huntig v. 
Ralling (1840), 8 Dowl. 879; Kirk & Randall v. East & 
West India Dock Co. (1886), 55 L. T. 245. 


7372. .]—Drewry v. THACKER (1819), 

3 Swan. 529; 36 E. R. 963. 

Annotations :—Mentd. Lee v. Park (1836), 1 Koen, 714; 
Grand Junction Canal Co. v. Dimes (1850), 2 H. & Tw. 
92: Russell v. East Anglian Ry. (1850),3 Mac. & G. 104; 
Vincent v. Godsun (1850), 3 De G. & Sm. 717. 




















7378. Retraction within reasonable 
time.]— BARNARD v. » No. 7317, ante. 
7374. —— Under erroneous construction 


of will.|—CLAaRK v. Bates, No. 7329, ante. 








7375. |—PayYNE v. TANNER, No. 
7320, ante. 
7378. .|—(1) Admission of assets is 








merely a question of evidence, & an exor. may 
bring evidence to show that his admission was the 
result of a mistake in the account. But where an 
exor. had passed his residuary account, stating 
that a legacy was “ retained in trust ” out of the 
residue :—Held : he was not entitled to show that 
he had since discovered that the account had pro- 
ceeded on a mistake, & there were not in fact 
assets for the legacy. BREWSTER v. PRIOR (1886), 
55 L. I. 771; 35 W. R. 251; 3 T. L. R. 205. 


7377. —— Qualified admission—-Explained by 
affidavit.|—Where an exor. admits that he has 
received a certain sum belonging to testator’s 
estate, but adds that he has made payments, the 
amount of which he does not specify, the ct. will 
allow him to verify the amount of his payments 
by affidavit, & order him on motion to pay the 
balance into ct.—ANON. (1831), 4 Sim. 359; 58 
E. R. 134. 


7378. ——- ——~- Payments to persons entitled— 
Relief to that extent.|—An exor. charged with the 
receipt of rents stated, in the schedule to his 
examination, that he had received, in respect of 
rents, after deductions to a certain amount for 
bills due from testator to the tenants, so much. 
The master charged the exor. with the whole 
amount, including the alleged deductions :— 
Held: although the exor. had, by this form of 
admission, charged himself with the aggregate 
sum, yet, as the whole statement must be read, 
he had also discharged himself, prima facie, by 
the evidence which it contained of the repayment 
to the tenants, which repayment it was open to 
the other parties to impeach.—INGE v. KENNY 
(1845), 4 Hare, 452; 14 L. J. Ch. 325; 9 Jur. 
344; 67 E. R. 725. 


——— Admission not extending to all claimants.] 
—See Sub-sect. 2, ante. 


7379. New claims subsequently arising.]— 
PAYNE v. LITTLE, No. 7355, arte. 


7380. Conduct disentitling 








representative — 
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Sect. 7.—On admission of assets: Sub-sects. 8 & 4, 
A. & B.) 


Fraudulent release.) — Horsley v. 
No. 7369, ante. 


7381. Adoption of agent’s default—Result- 
ing in loss of assets.!—An exor. & trustee, having 
adopted a loss, which happened through the failure 
of an agent, by suppressing the fact of his having 
allowed the agent to receive the money; by 
declaring to his co-trustees the money to be in 
his own hands; by taking securities & proving 
them on the agent’s estate ; by actually replacing 
the amount by an investment of his own money ; 
& by charging himself, in an answer in Chancery, 
with the amount, as received by him, was not 
allowed, afterwards, to throw the loss on the trust 
estate, on the ground that the indemnity clause in 
the will would have saved him from liability :— 
Heid: by his conduct, the sum lost was to be 
deemed not the money of the trust, but his own.— 
ABERCROMBIE v. GORDON (1831), 1 L. J. Ch. 33. 


7382. Continued payment of interest.|— 
BREWSTER v. Prion, No. 7376, ante. 


See, also, Sub-sect. 1, C., ante. 


7383. Waiver of admission—By action for 
account—& appointment of receiver.j—An ad- 
mission of assets, by the exor.’s answer, is waived 
by pltfs. going on to an account of assets, & pro- 
curing a receiver to be appointed.—WALL v. 
BusHByY (1785), 1 Bro. C. C. 484; 28 E. R. 1254, 


je e 


Annottan :—Mentd. Morison v. Morison (1838), 4 My. & 


CHALONER, 








SuB-SECT. 4.—EFFECT OF ADMISSION. 
A. In General. 


Admission by suffering judgment.J—Sce Part 
VII., Sect. 2, sub-sect. 8, D., post. 


7384. Representative becomes liable—As debtor 
in equity.|—A legacy due from an exor. who 
admits assets is in equity a debt due from such 
exor.—JEFFs v. Woop (1723), 2 P. Wms. 128; 
24 BE. R. 668. 

Annotations :—Refd. Ranking v. Barnard (1820), 5 Madd. 
32; Gale v. Luttrell (1826), 1 Y. & J. 180; Campbe 
Graham (1831), 1 Ruas. & M. 453; Courtenay v. 
(184 Hare, 539; Jones v. Mossop (1844), 3 

568; Freeman v. Lomas Naar 9 Hare, 109; se Briant, 

Poulter v. Shackel (1888), 39 Ch 


. D. 471; Dingle v. 
Coppen, Coppen v. Dingle, [1899] 1 Ch. 726. entd. 
Barker v. Braham (1773), 2 Wm. Bl. 869; Gingell v. 


Purkins (1850), 4 Exch. 720. 


7385. ——— Promise by testator—For payment by 
executor.|—-WILLIAMSON v. LosH (1776), cited in 
7 Taunt. at p. 586; 129 E. R. 234; sub nom. 
Los v. WILLIAMSON, 1 Moore, C. P. at p. 318. 
Annotations > Rann v. ° 

350, n.; poole Gt asin tr panteee Pee 

7386. —— For interest—Executor of recetver.]— 
—-Admission of assets to answer rents by the exor. 
of a receiver, makes him liable to interest, if 
made.—FosTeR v. FosTer (1789), 2 Bro. C. C. 
616; 29 E. R. 340, L. ©. 


7387, —— -|—TEw v. WINTERTON (LORD) 
(1792), cited 4 Ves. at p. 605; 31 E. R. 311, L. C. 
Annotations :-—Refd. H .B : 

Meatd. Clarke z, Seton {BL}, 6 Vee, att “te Me Main: 

ering 5), ce, 87 ; ls ceste 

My. & ro 459; Lainson v. Lainson (185 » 22 Leo's 
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150; Torre v. Browne (1855), 6 H. L. Cas. 555; Mackin- 
tosh v. G. W. Ry. 1 65), 4 Giff. 683; Hill v. South 
Staffordshire Ry. Tis 4), L. R. 18 Eq. 164. 


Compare Part VI., Sect. 6, sub-sect. 6, ante. 


7888. Representative becomes liable—For im- 
mediate payment of claims—Admission during 
course of action.]—In an action against an adminis- 
trator, deft., after obtaining time to plead upon the 
usual terms, pleaded a judgment recovered since 
the commencement of the action, but did not aver 
that there were no assets ulfra. The ct. gave leave 
to pltf. to sign judgment as for want of a plea, 
deft. having since the commencement of the 
action admitted by letter the possession of assets 
sufficient to cover the judgment, & also pltf.’s 
demand.—ROBERTs v. Woop (1835), 3 Dowl. 797. 


7389. If claim established.|—In a 
suit by a creditor on behalf of himself & all other 
creditors, if the debt of pltf. be admitted or proved, 
& the exor. or administrator admits assets, pltf. 
is entitled at the hearing to an immediate decree 
for payment, & not to a mere decree for an account. 
—WOoOODGATE v. FIELD (1842), 2 Hare, 211; 11 
L. J. Ch. 321; 6 Jur. 871; 67 E. R. 88. 

Annotations :—Refd. Savage v. Lane (1847), 6 Tare, 32; 

Field v. Titmuss (1851), 1 Sim. N. 8. 218. 

7390. -|}— Upon a_ constructive 
admission of assets :—Held: residuary legatees 
were entitled to immediate payment of their 
legacies, &, under circumstances, with interest 
beyond the time allowed by Stat. Limitations.— 
DINSDALE v. DUDDING (1842), 1 Y. & C. Ch. Cas. 
265; 62 E.R. 


7391. ——— To personal decree.]|—I have never 
doubted that a personal decree might be made 
against an exor. upon an admission of assets, 
guarding that decree, where necessary with proper 
reservations (WIGRAM, V.-C.).—SAyY v. CREED 
(1844), 3 Hare, 455; 8 Jur. 893; 67 BE. R. 460. 


7392. -.|—Davys v. PRITCHARD, No. 
7425, post. 


7393. Effect on power of court—Order for pay- 
ment of income—Pendente iite.|—An allowance of 
income pendente lite, under 15 & 16 Vict., c. 86, 
s. 57, will only be made upon the admission by 
the exors. of assets.—KNIGHT v. KNIGHT (1852), 
16 Beav. 358; 51 E. R. 817. 


7394. Representative of executor—Extent of 
liability.|—By admitting assets, the exor. of an 
exor. renders himself liable to the same decree as 
the exor. himself, if living, would have been liable 
to in respect of the personal estate of the original 
testator.—DAVENPORT v. STAFFORD (1852), 2 De 
G. M. & G. 901; 42 E. R. 1125, L. JJ. 

Annotation :—Mentd. Re Fryer’s Estate, Martindal v. 

Picquot (1857), 26 L. J. Ch. 398. 

7395. Right to production of documents—How 
affected.]—I1f in an administration suit by a legatee, 
whose legacy is charged on real estate, the exors. 
admit assets, the legatee is not entitled to the 
production of documents relating to testator’s 
real estate.—FoRBES v. TANNER (1863), 1 New 
Rep. 464; 9 Jur. N.S. 455; 11 W. R. 414, 


7396. Proceedings on administration summons— 
Not Ave be Om BEYNON, BEYNON v. BEYNON, 
[1873] W. N. 186. 

Liability for payment into court.]—See Sub- 
sect. 4, posi. 

onda on Hability to account.}]——Sce Sub-sect. 4, 
post. 




















Part VI.—LiaBmuitTy OF REPRESENTATIVE. 


B. Order for Payment into Court. 


7397. Power of court to make order—Though no 
danger to fund—Nor misconduct ry representa ye! 
ro. e 


—STRANGE v. HARRIS (1791), 3 C. 365 ; 
29 H. R. 586. 
7398. —-— On motion improperly framed— 


Necessity for consent.}—-(1) Where a bill was filed 
against an exor. & universal devisee of the estate 
of a party, who, as trustee, had committed a 
breach of trust by selling out stock to which pltf. 
was entitled for life, with remainder to his children, 
& the bill prayed an account of the real & 
personal assets of the party who had committed 
the breach of trust, the ct., on a motion for pay- 
ment of the balance of such real & personal estate, 
admitted by deft. to be in his hands, into ct., 
refused to make the order, the bill not being one 
framed as in a creditor’s suit, but, by consent made 
a special order. 


(2) The ct. never administered the real assets 
of a testator on behalf of any one creditor, & I 
cannot make the order according to the notice of 
motion; but I will make this order, adult plté. 
consenting, & the others not opposing. Declare 
that the suit is to be taken as a suit on behalf of 
pltfs. & all other creditors of J., deceased, & Iet 
deft. bring into ct. the balance he admits to be in 
his hands (KNIGHT-BRUCE, V.-C.).—REEVE v. 
GoopWIN (1846), 8 L. T. O. S. 251; 10 Jur. 1050. 


7399. ——— On admission in other proceedings.|— 
A suit was instituted to administer the estate of 
C., who had appointed his wife & H., a solr., his 
trustees & exors. H. renounced probate of the 
will, but he did not disclaim the trusts, & he was 
not made a party to the suit. In another suit 
relating to a partnership in which C. was interested 
H. made an affidavit in which he admitted that 
he had received various sums, amounting to nearly 
£2,000, payable under the articles of partnership 
by L., C.’s partner, to the trustees of C.’s will, 
but he said that he had received those sums with 
the authority of testator’s widow, & that he had 
duly accounted for them to her. Upon motion in 
the administration suit, & in the matter of H., made 
by pltfs., the infant children of C., H. was ordered 
to pay into ct. such part of the £2,000 as appeared 
by a schedule to his aflidavit to have been received 
by him after the institution of the administration 
suit :—Held: there was jurisdiction to make the 
order. — Re CLERIEW’S ESTATE, CLERIHEW  v. 
CLERIHEW, Re Howarp (1871), 24 L. T. 860; 19 
W. R. 939, L. JJ. 

Annotation :—Mentd. Re Carroll, Brice v. Carroll, {1902] 

2 Ch. 175. 

7400. ——- After execution issued—Limited to 
balance unrealised by execution.)—Where, in an 
action in Exchequer Div. to recover a sum of money 
admitted to have been received by deft. as trustee, 
& to which pltf. was entitled, pltf. had obtained 
final judgment & issued execution :—Held: the 
ct. had no jurisdiction to make an order directing 
deft. to pay in four days the balance of the amount 
of the Judgment unrealised by the execution.— 
DrEewerr v. Epwarps (1877), 37 L. T. 622; 26 
W. R. 122, L. JJ. 


ee ae ‘—~Mentd. Zte Oddy, Major v. Harness, [1906] 


PART VI. SECT. 7, SUB-SECT. 4.—B. 


m. Power of court to make order — 
When aera | in paying 
legacy.|—A bill filed within a yoar of 
testator’s death by an infant legateo 
ugainst the exor, for payment into 


eath, was 


ct. of a legacy bequeathed to him, 
ayable pares months after tostator’s 
The exors., however, took no steps 
Seouve tie Tecan Sy eetatons Petre Sha 
y, bu olr ansy 
admitted asseta Held: the 
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7401. ——— Where fund not under representative’s 
control—R. S. C., Ord. 55,r. 3 aad will not 
be ordered to be paid into ct. by exors., adminis- 
trators, or trustees under the above Ord., unless it 
is actually in their hands. It is not sufficient that 
it has been in their hands, & that they are 
responsible for it.—NUTTER v. HOLLAND, [1894] 
38 Ch. 408; 63 L. J. Ch. 932; 71 L. T. 608; 43 
W. BR. 18; 38 Sol. Jo. 707; 7 R. 491, C. A. 
Annotations :-—Consd. Crompton & Evans’ Union Bank v. 


Burton, [1895] 2 Ch. 711. . P rv. Barnato, 
Beers ealtingor Pool (1896), 12 T. L. It. 280. 


7402. On oral admission—R. 8. C., Ord. 32, 
r. 6.|—The ct. has power to order money to be paid 
into ct. under the above Ord., upon an admission 
of a deft., even though made orally & not contained 
in any written document.—Re BEENY, F'FRENCH v. 
SpRosTon, {1894] 1 Ch. 499; 63 L. J. Ch. 312; 
70 L. T. 160; 42 W. R. 377; 38 Sol. Jo. 235. 


Annotation :—Mentd. Ellis v. Allen, [1914] 1 Ch. 904. 
See, generally, PRACTICE. 


7403. Order must be based on admission— 
Evidence not resorted to.]|—There are cases in 
which the ct. has ordered the payment of a debt 
upon motion, such as where an exor. admits him- 
self to owe a debt to the estate he represents; in 
those cases, the person to pay & the person to 
receive being the same, the ct. assumes that what 
ought to have been done has been done, & orders 
the payment not as of a debt by a debtor, but as of 
moneys realised in the hands of the exor. If, 
however, the practice of the ct. authorised the 
ordering a deft. to pay money into ct., the facts 
to give authority for such an order must be found 
admitted inthe answer. For the purpose of paying 
money into ct., evidence cannot be resorted to. 
The ground must be found in deft.’s admission 
(LORD CoTrENHAM, C.).—RICHARDSON Uv. BANK OF 
ENGLAND (1838), as reported in 4 My. & Cr. 165; 
8 L. J. Ch. 1. 

Annotations -—Refd. Knight vt. Haythorne (1840), 4 Jur. 


360. Mentd. London Syndicate v. Lood (1878), 8 Ch. D. 
84; Rodriguez v. Speyer, [1919] A. C. 59. 


7404. What is sufficient admission—Money 
invested abroad—On public securities.]— FREEMAN 
v. FAIRLIE, No. 7308, ante. 


7405. —— ——— Whether failure to answer 








affidavit—In which assets alleged.|—In an adminis 
tration action notice of a motion was served upon 
deft., an exor., for payment into ct. of money, 
part of testator’s estate, which it was shown by 
affidavit that he had received. Deft. did not 
appear on the motion :—Held: deft. not having 
disputed the affidavit, there was 4 sufficient 
admission that the money was in his hands, & 
he must be ordered to pay it into ct. 


The principle on which the ct. has ordered pay- 
ment of money into ct. has been that deft. must 
admit that the money is in his hands for the purpose 
of the application. The question is whether there 
is a sufficient admission on the ea of deft. We 
have the affidavit of pltf. & the service of the 
notice of motion upon deft. This is a sufficient 
admission, the principle being to make deft. pay 
into ct. what he does not dispute to be owing from 


with interest thereon must be paid 
ies ct.— BAYLEE v. MORLEY (1978), 
be premature. 4 V. L. R. 33.—AUS. 

Sore an administrato pending: | 
-——Where an ilatrator __ his 
ogacy accounts admitted in his hands 
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him (JesseL, M.R.).—FREEMAN v. Cox (1878), 8 
Ch. D. 148; 47 L. J. Ch. 560; 26 W. R. 689. 
Annotations :—Consd. Hampden v. Wallis (1884), 27 Ch. D. 
251. Folld. Porrett v. White (1885), 31 Ch. D.52. Consd. 
Hollis v. Burton, [1892] 3 Ch. 226; Neville v. Matthew- 
man, (1894) 3 Ch. 345. Folld. He Beeny, Ffrench v. 
Sproston, [1894] 1 Ch. 499. 
7406. ——- ——- ——- ——.]—The only case in 
equity where money is ordered into ct. is where 
deft. by his pleading, or by some affidavit, or by 
some admission made before action—that is, by 
letters written by himself-——has admitted that a 
certain amount of money claimed—it may be the 
whole or less than the whole—is actually in his 
hands. Where there is an admission of that kind, 
then the ct. has for many years been in the habit 
of directing a deft. who has made such admission 
to pay that amount into ct.—not that it decides the 
case against him, but it orders him to pay that 
money (which he admits is in his hands, & which 
the admission shows is really money upon which 
pltf. has a claim) into ct. to abide the result of the 
action, & the ct. has never really gone further than 
that. It never has been the practice of the Ct. 
of Ch. up to this time that a pitt. making a claim 
of that kind, & not obtaining such an admission, 
can, by filing affidavits against deft., obtain pay- 
ment of the money into ct., unless deft. is foolish 
enough to answer such affidavit, & in the affidavit 
in answer makes an admission. It is possible that 
then you might get an order for payment of the 
money into ct. The case must be brought up at 
least to that. It must be not a mere contest upon 
affidavits as to whether the money is due or not, 
but there must be an admission by the man against 
whom the order is made. Now, that that is the 
rule, & always has been the rule, cannot be shown 
more clearly than by the early part of the judgment 
in Freeman v. Cox, No. 7405, ante. Iam not fora 
moment meaning to say that the precedent which 
he made in the particular case before him may not 
have been perfectly right, but if it means that in 
every case where pltf. files an affidavit, there being 
no admission whatever by deft., & deft. declines 
to answer that affidavit, that is to be taken as an 
admission on which money may be paid into ct., 
all I can say is that I should not follow such a 
precedent. I do not believe there is any such 
practice, & I think a practice of that kind would be 
& very dangerous one (KAY, L.J.).— HoOLuis v. 
Burton, [1892] 3 Ch. 226; 67 L. T. 146; 40 
W. R. 610; 36 Sol. Jo. 625, C. A. 
Annotations :—Refd. Be Boeny, Ffrench v. Sproston, 
1 Ch. 499; Nutter v. Holland (1894), 71 LT. ais ss 


—. practice, as 
settled in Freeman v. Cox, No. 7405, ante, with 
reference to what constitutes an admission by a 
deft., that he has money in his hands for which he 
is liable to account to pltf., on which he will be 
ordered on an interlocutory application to pay it 
into ct. will not be extended. 

Testator gave a sum of £1,000 in trust for his 
daughter & her children & bequeathed the residue 
of his estate, which included a business, to his son, 
the exor. & trustee. The daughter & her children 
brought an action against the exor. & trustee of 
the will on the ground that he had committed a 
breach of trust by not properly investing the 


the ct. refused a motion for payment 
of that amount into ct. pen the 
referencce.—COLLINS v. ORME (1870), 
3 Ch. Ch. 70.—CAN. 


0. Power of referee to 
The referee in ch 7 
diction to make aenabers has no juris 
into ct. by an exo 
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£1,000, & an interlocutory application was made 
for an order that the trustee should pay the £1,000 
into ct., on the ground that it was not properly 
invested, & he had admitted in certain letters that 
it was in his hands, & that he had allowed it to 
remain in testator’s business, which he was carrying 
on for his own benefit. Ever since testator’s death 
deft. had paid to pltf. £50 a year as interest on the 
£1,000. Deft. filed an affidavit in which he gave 
particulars of his receipts & payments with 
reference to testator’s estate, & alleged that on the 
true construction of the will testator’s business 
was specifically bequeathed to him, & that there 
were not sufficient assets without it to provide for 
the £1,000, & that he had paid the £50 a year to 
pitf., his sister, out of his own pocket, in order to 
carry out the wishes of testator, his father :— 
Held: even if the letters contained the alleged 
admission, yet, having regard to the affidavit, 
there was not an unequivocal admission by deft. 
that he had the £1,000 in his hands, & there 
appeared to be a bond fide dispute as to whether he 
had received sufficient assets to pay the £1,000, in 
full, & therefore he ought not to be ordered to pay 
the £1,000 into ct. 


At first such an order could only be made on an 
admission in the answer of deft. to the bill that he 
had the money in his hands. Then a further step 
was taken, & it was held that an admission in an 
affidavit was sufficient. Sim GEORGE JESSEL 
took a further step & held in Freeman v. Coz, 
No. 7405, ante, that an allegation in an affidavit 
that deft. had the money, which was not answered, 
was sufficient. Beyond that I am not prepared 
to go (LoRD HERSCHELL, C.).—NEVILLE vv. 
MATTHEWMAN, [1894] 3 Ch. 345; 63 L. J. Ch. 
734; 71 L. T. 282; 42 W. R. 675; 38 Sol. Jo. 
694; 78.511, C. A. 

Annotations :-—Consd. Crompton & Evans’ Union Bank v. 

Burton, [1895] 2Ch.711. Refd. lt Wright, Kirke v. North 


(1885), 13 R. 849; Pullinger rv. Barnato, Barnato-Pullinger 
00] (1896), 12 T. L. R. 280. 


7408. ———_ ——— Admission showing discharge 
as to certain amount.]—A statement of defence 
admitted receipt of £11,674 purchase moneys of 
real estate & between £7,000 & £8,000 personal 
estate & showed a discharge of £12,000 & also 
alleged payment of debts & legacies :—Held: 
this was not a sufficient admission to found an 
order for payment into ct.—HETHERINGTON v. 
LONGRIGG (1878), as reported in 48 L. J. Ch. 171. 


7409. Liability to pay amount admitted—Though 
action pending by creditor—Provision for payment 
out to creditor.|—An exor. having admitted a large 
balance of the personal estate to be in his hands, 
was ordered to pay the whole into ct., although he 
stated that an action at law was depending against 
him for a debt to a considerable amount due from 
testator, but with liberty in case pltf. in the action 
should recover, to apply to the ct. to have a 
sufficient sum paid out again. Pltf. in the action 
did recover, & the ct. ordered the amount to be 

aid out to pitf. in the action, & not to the exor.— 

ARE v. HARRISON (1793), 2 Cox, Eq. Cas. 377 ; 
30 E. R. 1738. 


7410. ——— Though debts still outstanding.|— 
Exor. admitting a balance due from him to testator 
upon an unsettled account, was ordered to pay the 
amount into ct., notwithstanding there were debts 


of amounts admitted by him to be i 


order.) ——- n 
his hands.-—Re CuRRY (1880), 8 P. lt. 


order for payment 340.--OAN. 
Tr. or ad trator 
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of testator still outstanding, testator having died 
three years before.—MorTLOCK v. LEATHES (1817), 
2 Mer. 491; 35 E. R. 1028, L. C 
Anon :—Mentd. Toulmin v. Copland (1837), 3 Y. & C. 
7411. ——— & invested on improper security— 
Promissory apie Sara by schedule to his 
answer, acknowledging that he had received 
testator’s property, & lent it on a promissory note, 
was ordered to pay the money into ct.—VIGRASS v. 
BINFIELD (1818), 3 Madd. 62; 56 E. R. 432. 





7412. ——— ——. + BouLTER v. BRODERIP, 
No. 7356, ante. 
7413. ——- ——- ——..]—In an administration 


suit where wilful default is charged against an 
exor., & he admits that a sum of money had been 
allowed by him to remain upon personal security, 
without any excuse being given, deft. will be 
ordered to pay the money into ct., & the ct. will 
only consider the time within which the money 
should be paid.—Hawkers v. HOWELL (1844), 4 
L. T. O. S. 171. 


Compare No. 7357, ante; No. 7423, post. 


7414, -]—An exor. & trustee, who had 
lent trust money on unsurrendered copyholds, a 
deposit of a lease & a bond, was ordered, on 
motion, to pay the amount into ct.—WyatTr v. 
SHARRATT (1840), 3 Beav. 498; 49 E. R. 196. 


7415. Unspecified securities.]—Ad- 
ministrator was ordered on motion to transfer a 
sum of Consols into ct., upon an admission in his 
examination before the master, that he had pos- 
sessed it, & sold it out after the bill had been filed, 
& had invested it in other securities, which he 
did not specify. 

I must deal with this case in the same way as if 
the motion were made upon admissions contained 
in the answer of deft. He apparently has charged 
himself with this sum, & therefore he is primé facie 
liable for it (LORD LANGDALE, M.R.).—HINDBE v. 
BLAKE (1842), 4 Beav. 597; 49 E. R. 470. 
Annotation :—Mentd. Lodwick v. Day (1844), 3 L. T. O.S. 4. 


7416. Of indebtedness to testator.) — 
ROTHWELL v. ROTHWELL, No. 7319, ante. 


7417. -.]}—RICHARDSON v. BANK OF 
ENGLAND, No. 7403, ante. 


_ 7418. -]|—The only order which I can make 
1s for payment into ct. of such sum as is admitted 
by the answer of defts. to be part of the general 
personal estate of testator C. (LEAcH, V.-C.).— 
CRUIKSHANK v. ROBARTS (1821), 6 Madd. 104 : 
56 I. R. 1031. 


7419, Money in partner’s  control.|— 
Money admitted by an exor. to be in the hands of 
j partner is in his own hands for the purpose of 
being ordered to be paid into ct.—JOHNSON v. 
ASTON (1822), 1 Sim. & St. 73; 57 E. R. 29. 
Compare No. 7401, ante. 


7420. After deduction of payments out.]— 
ANON. (1831), No. 7377, ante. 


7421. Though entitled to part as next-of- 
kin—Debts not ascertained.|—An extrix. was 
ordered on motion to pay the whole of a sum 
admitted by her answer to be in her hands, although 
she was entitled to one-third of the personal 
estate as one of the next-of-kin, the reason being, 
that no account had been taken of the debts.- 
ROBOTHAM v. AMPHLETT (1834), 4 L. J. Ch. 40. 


7422, Doubt as to accuracy of schedule- 
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In which admission made.]—Where an exor. refers 
to certain schedules to his answer as containing the 
accounts of all the sums received & paid by him 
on account of testator’s estate, & sets out in such 
schedules the several items in detail, but does not 
cast up the amounts, or actually show upon his 
answer what is the balance, the other parties will 
be permitted to cast up the schedules & show by 
affidavits that the exor. has in fact admitted & 
balance, & that sum will be ordered into ct., 
notwithstanding some ambiguity in the passages 
of the answer which refer to the schedules.— 
Boop e v. HARPER (1843), 2 L. T. O. S. 186. 


7423. Admission qualified as to charges & 
expenses—Retention allowed for that purpose. |-— 
An exor. who had proved the will in India, & in 
his answer admitted that, after payment of all 
the known debts, a certain balance of the estate 
remained in his hands, subject to other charges 
& expenses, the amount of which he had not 
ascertained, & that he had invested such balance 
on personal security in India was ordered to pay 
the balance into ct., allowing a reasonable sum to 
be retained in respect of the suggested deductions, 
by a day which would afford time for the remittance 
of the fund from India.—Roy v. GIBBON (1844), 
4 Hare, 65; 67 E. R. 563. 


7424. Executor renouncing probate—Getting 
in assets notwithstanding.|—(1) Exors. who have 
no actual knowledge of alleged fraud, or misapplica- 
tion by their testator of the estate of a testator, 
under whose will he was appointed exor. & trustee, 
but renounced probate, will not be obliged to pay 
money into ct. to answer a demand against his 
estate, by the residuary legatees of his testator, 
on account of moneys which came to his hands, 
notwithstanding his renouncing probate, though 
they admit that there was a balance remaining 
after payment of debts, which they disbursed on 
the trusts of the will, & though a case of con- 
structive notice might possibly be made out 
against them. 


(2) An exor. is imprudent in distributing the 
assets of his testator, without examination as to 
his liabilities ; but if he does not examine, &, in 
ignorance, pays away all the estate, though he is 
accountable for liabilities, he is not so till they are 
proved against him.—BARTLETT v. ITARTON (1846), 
8 L. T. O. S, 359. 


7425. Fund lost by bankruptcy of solicitor.]| 
—The question was, whether deft., an exor. & 
trustee, had sufficiently admitted assets to answer 
the demands of pltf., who was entitled to a lifc 
interest in £1,300 to render him personally liable. 
The alleged admission was contained in a corre- 
spondence between pltf. & deft., in the course of 
which deft., in reply to a letter threatening pro- 
ceedings in this ct., assured plti. that the principal 
was as safe as it could be, & spoke of regularly 
providing for the future interest. The money had 
in fact been lost by being placed nd testator’s 
widow, the first tenant for life, in the hands of an 
attorney who became bkpt. :—-Held: there was a 
clear ission of assets, both upon authority & 
principle, & the exor. was liable to a personal 
decree.—DAvVYS v. PRITCHARD (1848), 11 L. T. O.S. 
450. 











C. On Liability to Account. 


7426. Account rendered unnecessary.]—In a suit 
for the recovery of a legacy, an inventory was 
refused, because extrix. had, in her answers, 
allowed there were assets sufficient to pay the 
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Sect. 7.—On admission of assets: Sub-sect. 4, C. 
Sect. 8. Pari Vii. Sect. l: Sub-sects. ], 2, 
3&4.) 

legacy, & the costs of the suit.— FLEET v. HOLMES 

(1755), 2 Lee, 101. 

7427, .]|—Admission of assets prevents the 
necessity of setting forth the accounts.—PULLEN 
v. Smita (1799), 5 Ves. 21; 31 E. R. 451. 

7428. .|—Exors. paid some interest on a 
legacy, & about nine years after testator’s death 
passed their accounts at the Legacy Duty Office, 
showing a considerable residue :—Held: the 
legatee was entitled to an immediate decree for 
payment of the legacy, without first taking the 
accounts of testator’s estate.—WHITTLE v. HEN- 
NING (1840), 2 Beav. 396; 48 E. R. 1235. 


7429. Constructive admission.]—An exor. 
denied assets, but his answer disclosed a personal 
liability for payment of pltf.’s legacies. The ct. 
made an order for immediate payment, without 
directing the accounts to be taken.—Roaesrs v. 
SOUTTEN (1838), Coop. Pr. Cas. 96; 2 Keen, 598 ; 
7L.J.Ch. 118; 47 B. R. 417. 


Annotations :-—Folld. Savage v. Lane 
Refd. Holland v, Clark (1842), 1 Y. & 











1847), 6 Hare, 32. 


. Ch. Cas. 151. 
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7480, ——.|—WoopaaTs v. Freup, No. 7389, 


ante. 

71431. J—Order was made for payment of 
the dividends of a fund in ct. to exors., for distribu- 
tion amongst the parties interested, before the 
accounts of the estate were taken, exors. admitting 
assets of testator for all Purposes. Sa ob v. 
SHEWELL (1843), 2 Hare, 154; 12 L. J. Ch. 250; 
67 E. R. 64. 

7432, ——.]—GorDON v. Scotr (1844), 3 Hare, 
459,n.; 67 E. R. 462. 

Annotation :—Conad. Say v. Creed (1844), 3 Hare, 455. 


7433. .]}—SAVAGE v. LANE, No. 7328, ante. 








Sect. 8.—PAYMENT OF ESTATE AND OTHER 
DEATH DUTIES. 


See Estate & OTHER DEATH DuTIES, Vol. XXI., 
pp. 27, 47, 72~74, 112, 126, 127, Nos. 148-154, 
302, 303, 475-79, 482-492, 498, 845, 934, 937. 


Part Vil—Actions by and against Representative. 


Sect. 1—ACTIONS BY REPRESENTATIVE. 
Sus-seEctT. 1.—Rieut Tro BRING ACTIONS. 
Before grant of probate.]—Sce Part I., Sect. 13, 
sub-sect. 8, A., ante. 


Before grant of administration.J—Sce Part I., 
Sect. 14, sub-sect. 2, A., ante. 


SUB-sSEcT. 2.—RIGHT To CONTINUE ACTIONS, 
See R. S. C., Ord. 17, rr. 1-10; PRACTICE. 


7434. Ecclesiastical court—Right to be sub- 
stituted as promoter.|—Qu.: whether the personal 
representative of deceased promoter would have, 
over a stranger, a prior claim to the office if he 
desired it.—ELPHINSTONE v. Purcuas, Ex p. 
HEBBERT (1870), L. R. 3 P. C. 245; 7 Moo. 
P. C. C.N.S.17; 39 L. J. Reel. 124; 23 L. T. 
igh 34 J. P. 820; 18 W. R. 1073; 17 KE. R. 7, 


de T. 


SUB-sEcT. 3.—How REPRESENTATIVE MAY SUE. 


7435. Whether in forma pauperis.|—Plti. 
brought her bill, as administratrix Pe s H., & 
obtained an order to sue in forma pauperis. Deft. 
applied the above day to discharge the order. 


PART VII. SECT. 1, SUB-SECT, 3. 


varacter—Action on bond.]—On a bond 


plas arin eney ey ae either as 

e 8: en e 

one Option to sue in representative David (1837), 5 0. 3. Bia ine? 0 
qa. —-— Contract made with him- 


. 551.—CAN 


The indulgence intended poor persons not of 
ability to sue for their rights in forma pauperis 
extends only to persons suing in their own rights, 
& not as cxor. or administrator (LoRD HARDWICKE, 
C.).—PaRADICE v. SHEPPARD (1745), 6 Beav. 
586, n.; 1 Dick. 136; 49 E. R. 953, L. C. 


Annotation :—Conad. Oldfield v. Cobbett (1845), 1 Ph. 613. 


7436. ——— Representative having beneficial 
interest.)—-THOMPsON v. THOMPSON (1826), cited 
in Beames on Costs, p. 79. 


Annotations :—N.F. Fowler v. Davies (1848), 17 L. J. Ch. 
287. Co in v. itmore, eve v. Whitinore 


(1869), 17 W. F909.” Red. Oldteld », Gobbett (1845), 
1 Ph. 613; Everson v. Matthew (1855), 3 W. lt. 159. 
7487. |—A. being extrix. of a will, & en- 

titled under it to an equity of redemption, filed a 

bill to redeem, offering to pay what, if anything, 

should be found due on the mtge., & praying for 
relief as testator’s representative :—Held: she 
could not sue as a pauper.—FOWLER v. DAVIES 

(1848), 16 Sim. 182; 17 L. J. Ch. 287; 12 Jur. 

321; 60 E. R. 842. 


7438. ——-.|—(1) Where a party entitled to 
property as personal representative of his wife, 
liled a bill in forma pauperis to have his right 
declared, & for an injunction to restrain defts. 
from disposing of the property :—Held: on 
motion for an injunction according to the prayer 
of the bill, as pltf. had obtained only the common 
order to sue in forma pauperis, such order was 
insufficient, & the motion was refused; (2) on a 
petition presented afterwards for a special order 
to sue in formad pauperis, pltf. was entitled to 





self.}-~An exor. has the option to sue 
representative c ter on 
contracts made with , & where 
the money when recovered, would be 
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have such order.—RoGmrs v. Hooper (1858), 21 
L. 1. 0. 8.278; 1 W. R. 474. 
— 2 . ; 
Annotation. a aes ) Folld. Parkinson v. Chambers (1854) 
7439. ——.]—An administratrix was admitted 
to sue in forma pauperis in person, notwithstand- 
ing as one of the next of kin she was also beneficially 
entitled.—-PARKINSON v. CHAMBERS (1854), 8 Eq. 
Rep. 284; 24 L. J. Ch. 47; 24 L. T. O. S. 106; 
8 W. R. 34. 


Compare Nos. 7557, 7558, post. 


SuB-SECT. 4.—PARTIES. 


7440. Whether all representatives must join.) 
OFFLEY v. JENNEY & BAKER, No. 7559, post. 


7441. -]—Three exors. ordered goods to be 
sold as the goods of testator. They afterwards 
sued for the amount, without styling themselves 
exors., & without joining a fourth exor., who was 
named in the will :—Held: they might recover.— 
BRASSINGTON v. AULT (1824), 2 Bing. 177; 1 
C. & P. 302 ; 9 Moore, C. P. 340; 3L. J.0.S. 0. P. 
243; 130 EB. R. 274. 


7442. Representative must sue.]—A suit against 
a debtor to testator’s estate cannot be maintained 
by a creditor or legatee, but only by the exor.— 
BickLEY v. DORRINGTON (1737), West temp. Hard. 
169 ; 2 Eq. Cas. Abr. 253 ; 25 EK. R. 877; sub nom. 
ea v. DORRINGTON, cited in 6 Ves. at p. 749, 
‘41 ati :—Consd. Alsage . Ro 1 8 > e ° 
"Reta. “Francklyn v. Fern a 740), Ban Cr: f Oe Consett 
Prior (1834), Boop demp. Wrough. 426 +" Barker y birch 
(1847), 1 DeG. & Sm. 376, 
7443. -]|—Parties interested, not being the 
legal personal representatives of testator, will 
not be allowed to sue persons possessed of assets 
of testator, unless they satisfy the ct. that such 
assets would probably be lost if such suit had not 
been instituted.— STAINTON v. CARRON Co. (1854), 
55 ot a A nie ie 466; 23 L. J. Ch. 299; 
2L.T. 0.8. ; ur. 137; 2 W. R. : 
62 EB. RB. 58. : one 


Annotations :—Consd. Yeatman v. Yeatman (1877), 7 Ch. D. 
210. Mentd. Stainton v. Carron Co. (No. 3) ligsee 21 


Beav. 

7444, Though estate administered by court 
——Unless misconduct alleged.]—A decree having 
been made for the administration of personal 
estate at the suit of residuary legatees, it was 
found necessary that proceedings should be taken 
in equity against a person who had had dealings 
With testatrix. The exor. was willing to conduct 
them, & no case of misconduct was established 
against him. An order of Stuart, V.-C., giving 
pltfs. liberty to take proceedings in the name of 
the exor. was discharged on appeal, & the exor. 
directed to take them.—HARRISON v. RICHARDS 
(1866), 1 Ch. App. 473; 35 L. J. Ch. 677; 15 
L. T. 187; 12 Jur. N.S. 871; 14 W. RB. 828, L. JJ. 


7445, —— —— .|—Where proceedings 
are necessary against persons who have had deal- 

















ge AYER v. KELLY (1913), 12 


R. 664,—OAN. estate. }— 


PART VII. SEOT. 1, SUB-SECT. 4. 


r. Whether all representatives must sion to d 


join—In appeal from judgment against 
Where an exor. without refer- 

ence to his co-exor., appealed, without 

describing in the writ the ca 

which he ap ed :—Held : 

be the exor.’s capacity was 
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ings with testator whose estate is being adminis- 
tered, the exor. has the right to the conduct of the 
proceedings in preference to the beneficiaries, 
unless misconduct on the part of the exor. is 
clearly proved, or it is made out that the course 
of justice will be impeded thereby.—_LONGBOURNE 
v. FISHER (1879), 40 L. T. 124; 27 W. R. 405; 
previous proceedings (1878), 47 L. J. Ch. 379. 
Administration by court, see Part VIII., post. 


7448. ———-.]—The exors. are the proper persons 
to sue to recover assets belonging to testator’s 
estate. Accordingly, where cesiduary legatees 
filed a bill to recover a certain fund alleged to 
belong to testator’s estate, a demurrer was 
allowed with costs, & leave to amend was refused. 

WALKER v. WALKER (1871), 25 L. T. 481; 20 


, W. R. 162. 


7447. Some of several executors infants—Right to 
sue by attorney.|— RUTLAND v. RUTLAND (1595), as 
reported in Cro. Eliz. 377; 78 EH. R. 624. 
Annotations :—Consd. Foxwith v. Tremain G6TO>, 1 Mod. 

oP 296. Moentd. Rivers v. Oodskirt (1597), . Eliz. 

568; Savilv. Roberts (1698), 1 Salk. 13; Tharpo v. Stall- 

wood (1843), 6 Scott, N. R. 715. 


7448. ——.]—Where there are several 
exors. they may all sue by attorney, though 
some of them he under age.—FOxXWIST v. TREMAYN 
(1670), 2 Keb. 698 ; 1 Lev. 299; 1 Mod. Rep. 296 ; 
T. Raym. 198; 1 Sid. 449; 1 Vent. 102; 2 Wms. 
Saund. 212; 86 E. R. 896. 


Annotations :—Consd. Coan v. Bowles (1690), Carth. 122. 
Overd. Keniston v. Friskobaldi (1727), Fitz-G. 1. Mentd. 
Curry v. Stephenson (1694), Carth. 335; Wilkins v. 
Brown (1745), 2 Stra. 1220. 


7449. Other administering durante minore.] 
--Two exors., one under age, the other proves the 
will, & hath administration durante minore, etc. 
He may sue solely. —-COLBORNE v. WRIGHT (1678), 
2 Lev. 239; T. Jo. 119; 83 E. R. 537. 
Aion :—Mentd. Rivis v. Watson (1839), 5 M. & W. 








7450. Infant executor—Right to sue by guardian.) 
—An infant exor. ought to sue by his guardian, 
for though he be an exor. & so in autre droit, yet 
he is an infant, & by consequence is to have the 
privilege of his iafancy._-FOWKES v. CHILDE 
(1616), as reported in 3 Bulst. 179; 81 E. R. 152. 
Annotations :—Refd. Foxwist v. Tremaine (1670), 2 Wms. 


Saund. 212. Mentd. R. v. Willis (1728 9 1 Barn. K, B, 
108; Rogers v. Smith (1834), 1 Ad. & El. 772. 


7451. -]—Where an infant is exor. 
alone, he cannot sue per attornatum.—CoANn v. 
Bowes (1691), Carth. 122, 178; Holt, K. B. 
358; 1 Show. 165; 90 E. R. 675, 709; sub nom. 
CoNnE v. Bowts, Comb. 100; 4 Mod. Rep. 7; 12 
Mod. Rep. 1; 1 Salk. 205. 


Annotations :—Consd. Keniston vv. Friskobaldi (1727), 
Fitz-G. 1. Mentd. Dibben v. Cooke (1735), 2 Stra. 1005 ; 
R. v. Glastonby (1737), Lee temp. Hard. 355 ; Gol 
v. Dias aah 10 East, 2; Murray v. Nichols (1530), 
Bing. 530; . w& York JJ. (1834), Ad. & . 828; 
Met. Ry. v. Wilson (1871), L. R. 6 0. P. 376. 


Compare Nos. 7573, 7575, post, & sce Supreme 
Court of Judicature (Consolidation) Act, 1925 
(c. 49), s. 165 (2). 


7452. Married woman executrix—-Whether joined 
with husband.]—Yarp v. ELLARD (1698), Carth. 








fatal, & where there are two exors. 
they must concur in proceedings taken 
on behalf of the ostate, othorwise the 

tho ry e ot. sho oO ‘; 
= y, v. Hove’s ESTaTE (1907), 


y in 
7 as 38 N. L. R. 607.—S. AF. 


718 


Sect. 1.—Actions by representative: Sub-sects. 4, 5 
& 6, A.) 


462; 1 Ld. Raym. 368; 12 Mod. Rep. 207; 
1 Salk. 117; 90 E. R. 867. 


Annotations :—Mentd. Wills v. Nurse (1834), 1 Ad. & EL 
65; Morton v. Burn (1837), 7 Ad. & El. 19. 
7453. ——.J—A feme extrix. must join 





with her husband.— THOMPSON v. PINCHELL (1708), 
11 Mod. Rep. 177; 88 E. R. 973. 


See, now, Married Woman’s Property Act, 1882 
(c. 75), sects. 1 (2), & 24. 


7454. Some executors not proving—Right of 
proving executorto sue.|—Action by two exors., & 
probate by one :—Held : well.— Brooks v. STROUD 
(1702), 7 Mod. Rep. 39; 1 Salk. 3; 87 E. R. 1080. 
Annotations :—Refd. Rendall v. Rendall (1841), 1 Hare, 

152; Pemberton v. Chapman (1857), 7 E. & B. 210. 

7455. -]—Where one exor. has alone 
proved, he may sue without making the other 
exors. parties, although they have not renounced. 
—DAVIES v. WILLIAMS (1826), 1 Sim. 5; 4 
L. J. O. S. Ch. 210; 57 E. R. 480. 

Annotation :—Refd. Vickers v. Bell, Bell v. Vickers (1863), 

9 L. T. 600. 

7456. Right to join as_ plaintiffs.|—In 
actions by exors., all who are named in the will 
may join, though some only of them have proved, 
& it makes no difference that issue is raised on a 
plea of ne unques exor.—Scorr v. Briant (1836), 
2 Har. & W. 54; 6 Nev. & M. K. B. 381. 


7457, —— .J}—(1) An exor. who has not 
come in & proved with two others, who had been 
appointed his co-exors., must nevertheless be 
joined with them in an action against deft., for a 
debt due to the estate of deceased. 


(2) Semble : where three exors. join in an action 
to recover a debt due to deceased, & deft. pleads 
that one of pltfs. never was exor., for that he had 
never taken the administration of the estate upon 
himself, & that he had renounced his exorship., 
& never revoked his renunciation ; the plea is not 
sufficiently pleaded as a renunciation by deed, 
disqualifying the renouncing exor. from joining 
In the action.—CRESWICK v. WOODHEAD (1842), 
4 Man. & G.811; 5Scott, N.R.778; 12L.5.C.P. 
111; 6 Jur. 973; 134 E. R. 334. 


7458. Executor renouncing—Whether necessary 
party.)—One devises that his exors. should sell his 
land, & leaves two exors., one whereof dies, & 
the other renounces, & administration is granted 
to A. who brings a bill against the heir to compel 
a sale. Qu.: whether the renouncing exor., in 
whom this power of sale collateral to the exorship. 
was vested, ought not to be made a party.— 
YATES v. COMPTON (1725), 2 P. Wms. 308; Cas 
mae: King, 54; 2 Eq. Cas. Abr. 457; 24 E. R. 














Annotations :-—Mentd. Whittaker v. Whittaker (1792), 4 
Bro. C. C. 31: Bayley v. Bishop (1803), 9 Ves. a Peltier 
v. Crawfurd (1819), 3 Swan. 48% ; Dawson v. Hearn (1831), 
I Russ. & M. ; fe Mabbett, Pitman v. Holborrow, 
(1891) 1 Ch. 707; Re Robbins, Kobbins v. Legge, {1906} 


74541. Some executors not proving— 
Right of proving executor to sue.}—Such 
exors. as have proved may sue without 
ma the others parties, though the 
latter have not renounced.—FoRsyYTiH 
v. DRAKE (1850), 1 Gr. 223.—CAN, 


8. Whether beneficiaries need be 
partics— greement for distribution of 
estate—Where will declared void. }—C. 
died abroad, leaving a will, which the 


clared invalid. 


cts. there declared void. Administra- 
tion of his effects in Ontario was 
granted to his widow, & she & the next 
of kin made an agreement for a dis- 
tribution of the asscts, whereupon sho 
filed a bill to have such agreement 
established & the intended will de- 
The ct. in the elreum- 
stances, & in view of the fact that the 
intended legatees were not parties & 
that no controversy was shown to 
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7459. One executor absconding -—- Whether 
necessary party.]—One of two exors. lent money 
belonging to testator’s estate on the security of a 
charge on real estate, & subsequently became bkpt. 
& absconded out of the jurisdiction, & it was not 
known where he was. His co-exor. brought a 
foreclosure action against the borrower, alleging 
that he had borrowed the money knowing that it 
belonged to the estate, & that with that know- 
ledge he had given the charge to the solrs. to the 
estate, one of whom was the absconding exor., & 
both of whom had left the country together. The 
absconding exor. was not made a party :—Held : 
the action was not bad for non-joinder of the 
absconding exor.—DRAGE v. Harrorp (1885), 28 
Ch. D. 414; 54 L. J. Ch. 434; 51 L. T. 902; 33 
W. R. 410. reer 

i . Re Continental Oxygen Co., Nuas v. 
Ar oriental Ongar Co., {1897} 1 Ch. 511. 

7460. Whether beneficiaries need be parties— 
In action against co-executor.|—Where one of two 
exors. was indebted to testator at the time of 
testator’s decease, & was sued by his co-exor. for 
the recovery of the debt, & the realisation of a 
security which had been given for it :—Held: the 
cestuis que trustent under the will were not necessary 
parties to the suit.—PEAKE v. Lepaer (1850), 4 
De G. & Sm. 187; 8 Hare, 313; 64 LE. R. 769. 


7461. J—A trustee of a fund belonging to 
a deceased person refused to pay it over to his 
legal personal representative, on the ground that 
there was @ question, under the will of deceased, 
whether it was not specifically bequeathed, & 
requiring the assent of the alleged specific legatees. 
He was ordered to pay it to the legal personal 
representative, together with the costs of suit, 
to which it was held that such specific legatees 
were not necessary parties.—SMITH v. BOLDEN 
(1863), 33 Beav. 262; 55 E. R. 368. 


7462. Whether creditors need be _ parties.}|— 
BAKER v. ANTHONY (1850), 15 L. T. O. S. 295. 


7463. .|—An annuity charged on the lands 
of K. was bought by his solr. After K.’s death 
his representatives filed a bill against the solr., 
seeking a declaration that the purchase had 
been made for the benefit of K., & with his moneys. 
To this bill the solr. was the only deft., & he put 
in a plea for want of parties, on the ground that 
the judgment-creditors of K. were not before the 
ct. :—Held: the plea must be disallowed with 
costs.—FoRD v. TENNANT (1861), 3 De G. F. & J. 
697; 29 Beav. 452; 30 L. J. Ch. 631; 4 L. T. 
457; 7 Jur. N.S. 615; 9 W. R. 674; 45 E.R. 
1048, L. JJ. 


7464. Surviving executor — Administrator of 
deceased trustee—Action to set aside mortgage 
made by deceased trustee.|—The survivor of two 
exors. who had taken out administration to the 
other, filed a bill to set aside a mtge. of part of 
the assets made by deceased exor. as having been 
a breach of trust :—Held: his having taken out 
the administration did not disqualify him from 
maintaining the suit.—MILES v. DURNFORD, 








exist, refused to make any declaration, 
& dismissed the bill.— CLARKE v, CooK 
(1876), 23 Gr, 110.—CAN. 


t. Contract of sale — Specific per- 
ormance—Joinder of infant heir.}—~— 

here, in a suit by personal repre- 
sentatives of a vendor for the apecific 
per ornanee of the contract of sale, an 
nfant heir was joined as co-pltf., the 
ct. refused to make a decree, although 
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DURNFORD v. Woop (1852), 2 De G. M. & G. 641; 

91 L. J. Ch. 667; 19 L. T. O. S. 369; 42 E.R. 

1022, L. JJ. 

Annotation : :—Consd. Carter v. Sandors (1854), 2 Drew. 248. 
Parties in administration actions.]|—See Part 

VIII., Sect. 2, post. 


SuB-SECT. 5.—JOINDER OF CAUSES OF ACTION. 
See, now, R. 8. C., Ord, 18, r. 5. 


7465. Joinder of claim by representative as such 
—With claim in own right.|—Action by administra- 
tor. Indebitatus assumpsit to intestate, & insimul 
computasset for money due to administrator, not 
joinable.—Roaers v. Cook (1692), 1 Salk. 10; 
1 Show. 366; Carth. 235; 91 E. KR. 9. 

Annotations ; -—Consd. Hooker v. sone 747), is Wils. 
171. Distd. Cowell ». Watts (1 805), i Hae, Refd. 
Hosier v. Arundell (1802), 3 Bos. & 

7466. -]—Extrix. sues i a debt due 
as extrix. & in proprio jure, the writs shall abate.— 
HOOKER v. QUILTER (1747), 1 Wils. 171; 2 Stra. 
1271; 95 E. R. 556. 


Annclations’: >—Consd. Cowell v. Watts Sale 6 Kast, 405. 
Refd. Gallant v. Bouteflower aah 8 ._ K. B. 34: ‘ 
Aspinal v. Wake (1833), 2 L. Ped 


7467. .}—A count for money had & 
received by deft. to the use of the exor., as such, 
may be joined to a count for money had & received 
to the use of testator; but a count for a debt due 
to the exor. in his own right cannot.—PETRIE v. 
Hannay (1790), 3 Term Rep. 659; 100 E. R. ae 
Ar atOne ‘-—Mentd. Dunbar v. Hitehcoc k ad 

M. & 8. 591; ; Richardson v. Mellish sano 3 Bing. 3 

Jackson v. Galloway (1845), 1 C. B. 280. 

468. Where personal claim not in 
reference to estate.|—A tenant for life of a house 
granted a lease of it at a rent of £9 a year, & the 
lease became vested in deft. A year’s rent became 
due during the lifetime of the tenant for life. The 
tenant for life died, & pltf., who was his sole exor., 
became entitled to the reversion expectant on the 
determination of the lease. Subscquently a half- 
year’s rent became due. PItf. brought an action 
to recover possession of the house, & as exor. & 
also in his personal capacity to recover £13 10s., 
being the amount of the year’s rent which accrued 
due i in the lifetime of the tenant for life & the half- 
year’s rent which accrued due subsequently :— 
Held: as the claims by pltf. personally did not 
arise with reference to the estate of which he was 
exor., they could not be joined in the same action, 
& the order would be that pltf. should elect which 
claim he would proceed with, & failing such 
election the proceedings in the action should be 
stayed.—TREDEGAR (LORD) v. ROBERTs, [1914] 
1 K. B. 283; 83 L. J. K. B. 159; 109 L. T, 731; 
58 Sol. Jo. 118, C. A. 


7469. With claim of deceased—For money 


it & received.]|—PkETRIE v. HANNAY, No. 7467, 
ante. 
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An exor. cannot join a count upon a bond given 
to testator & a count upon a bond given to himself 
as exor. in the same action.—HOsIER v. ARUNDELL 
(LORD) el 3 ao Sa 7; 127 E.R. 5. 


Annotations :—Distd. rtridge v. Court (1818), 5 Price, 
412. Refd. Crettoa: mi Durham (1869), 4 Ch. App. 433. 
7471. —— When both amounts recovered 





would be assets.|—A count upon & procube to pltf. 
as administratrix for goods sold & delivered by her 
after the death of the intestate may be joined 
with a count upon an account stated with her as 
administratrix, for the damages & costs when 
recovered would be assets.—COWELL v. WATTS 
(1805), 6 East, 405; 2 Smith, K. B. 410; 102 
Annotations : -—Folld. Powley v. Nowton (1816), 2 Marsh. 
47. Consd. Partridge v. Court 1818), Ei Price, 412. 

Reta. Catherwood v. Chabaud (1835), 1 B. & C. 150; 

Marshall v Nag rey (1831), 1 Cr. & J. 403; Aspinall 

v. Wake (1833), 1 Bing. 51; Heath v. Chilton (1844), 1 

M. & W. 632; Watte 6 Rees (1854), 2C. L. R. 1 

7472. .]}—A count on an Gaatoel 
computasset with pltf. as exor., may be joined with 
a count for goods sold by testator. The criterion 
whether the counts are misjoined, is, whether the 
money, if recovered, will be assets in the hands 
of exor. If it will, exor., declaring as such, is not 
liable to the costs of those counts on which assets 
will be recovered.—THOMPSON v. STENT (1808), 
1 Taunt. 322; 127 E. R. 857. 


Annealion —Folld. Powley v. Newton (1816), 6 Taunt. 
Vode 


7473. ——.]—An exor. may join a 
count on promises to himself, as exor., with counts 
on promises to testator, when the sum recovered 
would be assets in his hands.—POWLEy v. NEWTON 




















(1816), 6 Taunt. 453; 2 Marsh. 147; 128 FB. k. 
1111. 
7474, —— ———.]—Counts on promises 


made to an intestate may be joined with counts 
on promissory notes, given to the administrator, 
as administrator since the death of intestate, 
because, where when recovered, the amount 
would be assets.—CourtT v. PARTRIDGE (1819), 
7 Price, 591; 146 E. R. 1071, Ex. Ch.; affg. S.C 
sub nom. PARTRIDGE v. CourT (1818), 5 Price, 
412. 


7475. —— .|—A count for work done by 
pitf. as administrator may be joined with counts 
for goods sold & work done by the intestate, es 
promises to him. — EDWARDS v. GRACE (1836), 2 





M. & W. 190; 5 Dowl. 302; 2 Gale, 241; 6 
I.. J. Ex. 68 5 150 E. R. 723. 
Annotations 


ar Ce v. Sar 


» feet Bo Qe id 14 L. T. 
Abbott v. Parfitt (1871), L 


365 ; 


SuB-SEcT. 6.—PLEADING. 
A. Claims. 
7476. What must be pleaded—Appointment of 
executors.|-—-SwALLOW v. EMBERSON (1665), 1 Sid. 


242; 1 Keb. 865; 1 Lev. 161; 82 E. R. 1082. 
Annotations :—Refd. Alexander v. Mawman (1737), Willes, 
Rawlinson v. Shaw (1790), 3 Term Rep. 557; Ryalis 
- ° brawnall (1848), 1 Exch. 734. 





the bill had been taken pro confesso 
hae deft. purchaser, & ordered 
tfs. to amend their bill, by makin 
the infant a part one in order tha 
the coe be established 
 waerion vw WALKER 


against him 
(1865), 12 Gr. 172.—CAN. unnecessary 


PART VII. SECT. 1, SUB-SECT. 5. 


right.}—Where the assignee of a mtge. 
debt sued the mtgor. on foot of it, 
& the legal estate in th 
vested in the assi 
representative of the” last. Hae ae Me 
the original mtgees. :—Held : 
to amend the title ie 
eenacit thereto pltf. as co-pltf. in h 
ty of exor.—LANGTRY o IRWIN 


sues for specific performance in respect 
of one contract as exor., & in res 

of another on his own behalf, & ot objec- 
tion is not made, & defts. are not pre- 
judicially affected, such joinder is no 
obstacle to a decree of specific Ber 
a eas v. ERICKSON (1908), 


e mtge. was 


gnee as personal 


is 


jes v0 "ROURKE (1904), 39 I. L. T. 80.— | PART VII. SECT. 1, SUB-SECT. 6.—A. 
Jot 1 . , aded — 
&entative Bad ee cor etn ee ie WARK ii —~———. 1. Wham a narenn sua What must be ple ed — Where 
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& B. (a) & (b); sub-sect. 7.) 


7477. Where previous administration 
durante minore etate—That money not paid to 
such administrator.]—In an assumpsit by an exor., 
during whose minority another person had the 
exorship., pltf. must aver that the money was not 

aid to the exor. durante minore wtate,—ELSTOB v. 

OROWGOOD (1697), 1 Ld. Raym. 283; 1 Salk. 
898; 91 E. R. 1086; sub nom. Estos v. THOROW- 
aoop, Comb. 428. 

Annotation :-—Mentd. Kinsey v. Heyward (1697), 1 Ld. 

Raym, 432. 





B. Defences. 
(a) In General. 


7478, Payment to co-executor.|—ANON. (1293), 
Y. B. (Rolls Series), 21 & 22 Edw. 1, 259. 


7479. Previous action unsuccessfully brought— 
By one executor as administrator.|—To an action 
of debt on bond brought by several, as exors. of 
J. R., it is no plea that before the writ purchased 
one of pltfs., as administrator of J. R. brought an 
action of debt on the same bond against deft., who 
pleaded that J. R. made exors. who inistered, 
& upon which plea judgment was given for deft. 
—ROBINSON’S CASE (1603), 5 Co. Rep. 32 b; 77 
E. R. 103; sub nom. ROBINSON v. ROBINSON, Cro. 
Jac. 14, 

Annotations :—Consd. Kitchen v. Campbell (1772), 3 Wils. 
304. Refd. Slingsby v. Lambert (1616), Cro. Jac. 394 ; 

Hustler v. Raines (1695), 2 Lut. 1414; Holland v. Clark 

(1883). 1 Y. & ©. Ch. Cas. 151. Mentd. Ferrer’s Case 

(1598), 6 Co. Rep. 7a; Overton v. Harvey (1850), 9 

C. B. 324. 

7480. Action on bond for penalty—-Payment after 
forfeiture to infant executor.|—-Payment, after for- 
feiture of the principal, interest & costs, due upon 
a bond to an infant of eighteen years of age, who 
was one of three exors. of obligee, cannot be 
pleaded in satisfaction to an action of debt, by 
all exors. for the penalty.—KNIVETON v. LATHAM 
(1637), Cro. Car. 490; 79 E. R. 1023. 

Annotations :—Reftd. Bank of England v. Morrice (1736), 
ree temp. Hard. 219; Pennington v. Healey (1833), 1 
Cr. & M. 402. 

7481. Release of all actions by executors.|— 
KNIGHT v. CoLE (1690), 3 Lev. 273; Carth. 118; 
1 Show. 150; 83 E. R. 686; sub nom. CoLe v. 
Knieut, Holt, K. B. 620; 3 Mod. Rep. 277. 


Annotations :-—Mentd. Thorpe v. Thorpe (1696), 1 Ld. Raym. 
235; Jenner v, Jenner (1866), L. 1 Eq. 361. if 


7482. .|—A release by an exor. of all actions, 
will extend to all actions he is entitled to either in 
his own right or as exor.—THORPE v. THORPE 
(1697), 1 Ld. Raym. 235; Holt, K. B. 28; 1 Lut. 





made to deceased executor.]——Where one 
of three exors. is dead, & the survivors 
sue in right of the testator, the declara- 
tion must state that payment had not 
been made to the deceased exor.— udgment 
wale v. WILLIAMS (1823), Tay. 21. 


2717.—CAN. 


b. —— Mortgage action—Grant o 
probate.J—A bill to foreclose filed Ne 
the exors. of the mtgee. did not allege 
that probate had issued to them :— 
Held: defective, on demurrer.—Law- 
NCE ov. HUMPHRIES (1865), 11 Gr. 


vivos from 

being 

PART VII. sachet a SUB-SECT. 6.— 
e a . 


c. Invalidity o nt.] — Where to her husband. di 
an action on a no Peunke by an exor. : % 
pleaded that at the time of fences the 


testator’s death, deft. resided in the the 


London district, & that therefore the 
letters testamentary 
surrogate ct. of the home district were 
void, & plitf. demurred, the ct. gave 


aga 
ING v. CLARIS (1839), 2 Ont. Dig. 


d. Invalidity of will.}—In trover 
deft. for conversion of personal 
property bequeathed by testa’ to 
pitf., in trust for her children, deft. 
claimed the property by gift inter 
testatrix, & on such gift 

ras invaig on the "ground. of ae 
oe, re Sround of ene = death, duly paid th 

absence of the husband’s consent. SOs vi) ee ee 
Testatrix, who was liviug apart pom to be bad. Le a 
d in pogsession of the 

husband 
osed, nor did deft. defend under 
usband’s right :—Held; it was —In an 
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245; 12 Mod. Rep. 455; 1 Salk. 171; 91 EH. R. 


1054. 
Anno :—Refd. Acherley v. Vernon (1739), Willes, 

153. entd. Lock v. Wright (1722), 8 Mod. Rep. 40; 
Russen v. colby 11189). 7 Mod. Rep. 236; Jo n 
Wilson (1741), 7 Mod. Hep. 845; Torry ». Duntze (1795), 
2 Hy. Bl. 389; Campbell v. Jones (1796), 6 Term Rep. 
670; Morton v. Lamb (1797), 7 Term Rep. 125; Simons 

v. Farren (1834), 1 Bing. N. C. 272; Smith v. Keating 

Vee 6 C. B. 186; Manby v. Cremonini (1851), 6 Exch. 

08; Foakes v. Beer (1884), 9 App. Cas. 605. 

7483. Plaintiff jointly Hable with defendant.|— 
A party cannot be both plitf. & deft. in an action 
at law. Therefore where pltf. sued as exor., & 
defts. pleaded that the promises in the declaration 
were made jointly with pltf.:—Held: this is a 
good plea in bar of the action.—MoFrFaT v. VAN 
MILLINGEN (1787), 2 Bos. & P. 124, n.; 2 Chit. 
539; 126 BH. R. 1193. 


Annotations :— pid. Mainwaring v. Newman (1800), 2 
Bos. & P. 120. Folld. Fitzgerald v. Boehm (1821), 6 
Moore, OC. P. 332. Refd. Hammond v. Teague (1829), 3 
ie & P. 474; Beecham v. Smith (1858), 27 L. J. Q. B. 


7484. Payment to next of kin of intestate— 
Dying without administering.|—A. died intestate. 
B. the next of kin, having died without administer- 
ing to the effects of A. C., exor. of B., takes out 
administration to A., the grant being of the goods, 
etc., ‘‘ left unadministered’’ by B.:—Held: a 
payment to B. is no bar to an action by C.— 
MITCHELL v. MOORMAN (1826), 1 Y. & J. 21; 148 
E. R. 570. 

Annotation :—Apld. Mitchell v. Holmes (1873), 28 L. T. 72. 


7485. ——.]—A. by his will granted an 
annuity of £20 per annum, payable half-yearly, 
on May 13, & Nov. 23, to H., & charged the same 
upon certain lands which he devised to C., the will 
containing a direction that after the death of H. 
& proportionate part of the annuity to be computed 
from the last preceding day of payment to her 
death should be paid to her exors. or administra- 
tors. After the death of A. the annuity was paid 
to H. until her death on Apr. 24, 1866, when £10, 
being the full amount which would have been due 
had she lived to May 13 next, was paid to her 
surviving husband, who, however, never took out 
letters of administration to her. Upon his death, 
in Mar. 1869, he left by his will, his son, deft., his 
exor., who thereupon took out letters of is- 
tration to his mother, H., & distrained upon the 
lands upon which the annuity was charged for 
the proportion of the annuity due at his mother’s 
death :—Held: (1) as the only legal personal 
representative of H., he was entitled to do so, & 
the payment of the £10 to her husband could not 
be taken into account ; (2) no equitable plea could 
ayment of the £10 
ITCHELL v. HOLMES 





be framed so as to make the 
an answer to deft.’s claim.— 


not open to the deft. to raise the 
gece on.— ADAMS v. CORCORAN (1875), 


nted by the 
oe M 2 C. P. §24.— CAN. 


e. Action for recovery of money 
deposited in bank—Pleas o yment t 
indorsee.}—Action by i Ae adminia- 
tratrix o - tO recover a sum de- 
pote’ by L. in his lifetime with defts. 
to 


the demurrer.— 


eas (1) that the moneys were paid 
the person presenting the deposit 
receipt with L.’s indorsement thereon ; 
2) that L., in his lifetime, indorsed & 
elivered the receipt to B., his wife & 
ards his widow, to whom defts., 
without any notice or knowledge ot ea : 


. BANK OF BRITISH 
NorRTH AMERICA (1879), 30 C. P. 255. 
had never CAN. 
f. Fatlure to prove teatator’s death.) 
action by pltfs. as trus- 
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1878), L. R. 8 Exch. 119; 42 L. J. Ex. 98; 28 
.T. 72; 21 W. R. 412. 


7486. That one executor has renounced.]|—Crus- 
WICK v. WOODHEAD, No. 7457, ante. 


(b) Lapse of Time. 
See, generally, LIMITATION OF ACTIONS. 


7487. Time within which action must be brought. 
—Stat. Limitations pleaded to an action brough 
by an administrator. He shall have six years 
next after the granting the administration.— 
CurRRY v. STEPHENSON (1694), Carth. 335 ; Comb. 
811; Holt, K. B. 98; Skin. 555; 4 Mod. Rep. 
376 ; 90 E.R. 796 ; sub nom. Cary v. STEPHENSON, 
2 Salk. 421. 


Annotations :—Refd. Chandler v. Roberts (1779), 1 Doug. 
K. B. 58; Murray v. East India Co. (1821), 5 B. & Al 
204; Rhodes v. Smethurst (1838), 4M. & W. 42. 


7488. Action begun by deceased.|— KINsEy 
v. HAYWARD (1701), 1 Lut. 256; 1 Ld. Raym. 432; 
125 E. R. 134 ; sub nom. HAYWARD v. KINSEY, 12 
Mod. Rep. 568. £ 
Annotationa :—Distd. Hickman v. Walker (1737), Willes, 27- 
Apld. Curlewis v. Mornington (1858), o L. J. Q. ween 
Consd. Swindell v. Bulkeley (1886), 18 Q. B. D. 250. 
Refd. Brown v. Babbington (1703), 2 Ld. Raym. 880; 
Wilcox v. Huggins (1730), 1 Barn. K. B. 335, 382; Carver 
v, James (1740), 7 Mod. Rep. 348; Karver v. James 
(1741), Willes, 255; Adam v. Bristol (1836), 2 Ad. & El. 
389 ; Davies v. Lowndes (1843), 6 Man. & G. 471. Mentd. 
Rh. v. Leighton (1708), Fortes. Rep. 173; Emery v. Bartlett 


(1729), 2 Stra. 827. 

7489. .]—LETHBRIDGE v. CHAPMAN 
(1729), cited in Fitz-G. 171; cited in 1 Barn. K. B. 
382; 94 E. R. 760. 


Annotations :—Refd. Willcox v. H 
289; Karvor v. James (1741), Wi 
Bristol] (1834), 2 Ad. & El. 389. 
7480. ——- ———.]—-WILcox v. Huaains (1731), 

2 Barn. K. B.5; 2 Stra. 907; 94 E. R. 319; sub 

nom. WILLCOX v. Huaains, Fitz-G. 289. 

Annotations :—Consd. Adain v. Bristol (1834), 2 Ad. & El. 
Haas Mina eto) Wee Wi Ud 
Mornington (1857); 7 Ki. & 13, 285,00) Sot + Curlewis v. 
7491. ——.|]—A suit for an account of the 

rents & profits of real estate having become 

abated by pltf.’s death, after answer, but before 
decree, pltf.’s personal representative more than 
six years afterwards, filed a bill of revivor, to 
which the personal representative of original deft., 
who had also died, pleaded Stat. Limitations, but 

did not state in his plea that six years had elapsed 

since representation had been taken out to original 

pitf. The plea was overruled.—PERRY v. JENKINS 

(1836), 1My. &Cr.118; 51L.J. Ch. 82; 40 E.R. 











8 (1730), Fitz-G. 
es, 255; am v. 





Araation :—Refd. Rhodes v. Smethurst (1840), 6 M. & W. 
vi. 





7492, No action brought by deceased.}— 
It is not competent to an exor. to maintain an 
action for debt which accrued to his testator, & for 
which he might have sued, more than six years 
before the issuing of the writ. 


tees of D. to recover land purchased 
by D. at sheriff’s sale, objection was taining an 

taken that at the trial pitts. failed to deft. with d 
he evidente of the death of D.:— admissibl 


objection was one which the account.—W 


book of account kept b 
account between him & 
ebit & credit entries, is 
e as to the whole contents of 
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A. had a right of action against B. for a debt in 
respect of which the Stat. Limitations began to 
run in Sept. 1856. <A. died on May 31,1862. His 
exor. proved the will on July 12, & commenced an 
action against B. on Nov. 5:—Held: Stat. 
Limitations was a bar to the claim, notwithstand- 
ing a jury, or an arbitrator, might think that the 
exor. commenced the proceeding within a 
reasonable time.—-PENNY v. BRICE (1865), 18 
O. B. N. S. 393; 11 L. T. 632; 13 W. R. 342; 
144 E. R. 497. 


7498. Action by infant executor—Suit com- 
menced by administrator durante minoritate.|— 
ELSTOB v. THOROWGOOD, No. 7477, ante. 


7494. Representative bound by laches of 
deceased.|—-No rule is better settled than that a 
legal personal representative is bound by the 
laches, or neglect, which affects the person through 
whom he claims.—HopGson v. BIBBY (1863), 32 
Beav. 221; 8 L. T. 266; 11 W. R. 529; 55 
E. R. 87. 

Statute of Limitations as defence in actions 
seen representative.|—See Part VIII., Sect. 6, 
post. 


SuB-sEcT. 7.—EVIDENCE. 
7495. What must be proved—<Action by adminis- 


trator— Grant of administration.]—-PErro v. 
Ruppock (1664), 1 Sid. 228; 82 E. R. 1074. 


' Annotations :—Refd. Gidley v. Williams (1700), 4 Ld. Raym. 


634; Holyday v. Fletcher (1727), 1 Barn. K. 


7496. -.J—In an action by a man 
as administrator the neglect of showing that 
administration was granted to him will be fatal 
upon demurrer. But no advantage can be taken 
of it after deft. has pleaded.—GIDLEY v. WILLIAMS 
(1701), 1 Ld. Raym. 634; 12 Mod. Rep. 443; 
1 Salk. 37; 91 E. R. 1324. 


7497. —— Action by temporary administrator— 
Continuation of administration.|—A temporary ad- 
ministrator must in actions brought by hin show 
that his administration continues.—BEAL v. 
Srmpson (1698), 1 Ld. Raym. 408; Lut. 627; 
91 E. R. 1171. 

Annciation :—Mentd. Lucas v. Nockells (1833), 10 Bing. 











7498. —— Action by administrator de bonis non 
—Original grant of administration.]|—Where a bill 
of exchange was endorsed generally, but delivered 
to S. as administratrix of J. for a debt due to 
intestate, & S. died intestate after the bill became 
due, & before it was paid :—Held : the administra- 
tors de bonis non of J. might sue upon the bill, & 
their title was sufficiently proved by the letters of 
administration de bonis non, without producing 
those granted to S., the administratrix.—CaTHER- 
WOOD v. CHABAUD (1823), 1 B. & C. 150; 2 Dow. 


k. Corroborative evidence — Nature 
of.}—The ‘‘ material evidence ’* in 
corroboration neque by Evidence 
Act, R. 8. 0. 1887, ec. 61, may be 
direct or may consist of inferences or 


him, & con- 


ILLIAMSON’S EXECU- 
must be specifically taken.—DOUI.L v. TORS v. LANGLEY (187 ar Vv. L. R. babilities arising from other facts 
KEEFE (1901), 34 N. 8. R. 15.—CAN. 52.—AUS. ne & clroum rage end ne qo, SUbHOre 
6 ra) mess’s 8 ment.— 
PART VII. SECT. 1, 5UB-SECT.7. __4. “Action on ek. noe GREEN v. MoLeop (1896), 23 A. R. 676. 
&. Admissibility — Account book —Statements of deceased. ONE 2. CAN. 
kept by testator.{—In angaction by BROLLY (1891), 17 ‘V. i R 467.— 1. ———- Necessity for.}—In an action 


exors. for a debt due toitestator, a 


by exors, to recover money due from 


722 
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& Ry. K. B. 271; 1L. J. O. S. K. B. 66; 107 
E. R. 56. 
Annotation :—Distd. Clay ¢. Willis (1823), 2 Dow. & Ry. 

K. B. 539. 

7499. ——— Action by executor with right to sue 
in own name—Probate.|—A man who sues as 
exor., where he might sue in his own right, need 
not make a profert of the letters testamentary. 
—WALLS v. Lewis (1705), 2 Ld. Raym. 1215; 
92 HE. R. 302. 

7500. Admissibility — Exemplification of lost 
probate.|—-If the probate be lost, the exor. may 
declare on an exemplification of it—SHEPHERD v. 
SHORTHOSE (1721), 1 Stra. 412; 93 E. R. 603. 
Annotation :-—Refd. Daly v. Mahon (1838), 5 Scott, 606. 


_—— Admissions by co-executor.|—See Evi- 
DENCE, Vol. XXII., p. 91. 


7501. Sufficiency of evidence—Of acknowledg- 
ment of debt—To support action on promise to 
intestate.|—Promise to pay an exor. cannot be 
given in evidence upon the issue of assumpsit infra 
sex annos to the exor.’s testator.— GREEN v. CRANE 
(1705), 2 Ld. Raym. 1101; 11 Mod. Rep. 37; 
92 BE. R. 229; sub nom. DEAN v. CRANE, 6 Mod. 
Rep. 309; 1 Salk. 28. 

Annotations :—Folld. Williams v. Gun (1711), Fortes. Rep. 
177; Hickman v. Walker (1737), Willes, 27; Sarell v. 
Wine (1803), 3 East, 409. Refd. Stafford v. Forcer (1714), 
10 Mod. Rep. 311; Skinner v. Rebow (1731), 2 Stra. 
919; Pittam v. Foster (1823), 1 B. & C. 248; Scales v. 
Jacob (1826), 3 Bing. 638; Yanner v. Smart (1827), 
6 B. & C. 603. 

7502. —— ——.]—WILLIAMS v. GUN 


(1711), Fortes. Rep. 177; 92 E. R. 808. 


7503. -] — Evidence of an 
acknowledgment of deft. within six years of an 
old existing debt of above six years’ standing due 
to pltf.’s intestate but which acknowledgment 
was made after intestate’s death, will not support 
a count by the administrator laying the promise 
to be made to intestate.—SARELL v. WINE (1803), 
3 East, 409; 102 EB. R. 654. 

Annotations :—Refd. Scales v. Jacob (1826), 3 Bing. 638; 
Tanner v. Smart (1827), 6 B. & C. 603; Napper v. Napper 
(1847), 9 L. T. O. S. 80. 

7504. ——— ——— To support action by executor— 
When executor has claims in his own right.]— 
Where the action is by an exor., who has also 
claims due to himself in his own right, it will be 
for the jury whether the payments were upon 
account of the debt due to testator, or to the 
exor. in his own right.—COLLINSON v. MARGESSON 
(1858), 27 L. J. Ex. 305. 


See, generally, LIMITATION OF ACTIONS. 


7505. Of agreement to accept as tenant— 
By one of executors.|—To an action for use & 
occupation for a quarter’s rent from Lady-day 
to Midsummer, 1841, deft. pleaded that by an 
agreement made between pitfs., exors. of T., & 

















C. to testator, it was proved that the 


mad 
jatter when ili in a hospital had sold e owe 


not 


against C. & his evidence 
having been corroborated, the 


ExEcutors AND ADMINISTRATORS. 


deft., deft. agreed to take of pltfs. exors. as afore- 
said, the premises in question, that it was after- 
wards agreed between them & W. that W. should 
become tenant to pltfs. from Lady-day, 1841, & 
that deft. should be discharged from all liability 
to subsequent rent, that deft. accordingly gave up 
possession to W., & pltfs. accepted him as tenant : 
—Held: this plea was not proved by evidence that 
one of pitfs. had so agreed to accept W. as tenant 
in lieu of deft.—TuRNER v. HARDEY (1842), 9 
M. & W. 770; 1 Dowl. N.S. 954; 11 L. J. Ex. 
277; 152 EB. R. 326. 


7506. Of agreement not to enforce debt.]- 
(1) W., the uncle of pltf.’s wife, was applied to by 
a friend of plitf. to advance £1,000 to defray some 
expenses connected with pltf.’s clection as Member 
of Parliament. W. declined to make the advance, 
but said he would give pltf. £500 & deduct it from 
the legacy he intended to leave to his wife. Shortly 
afterwards W. sent pltf. a cheque for £500. Plitf. 
wrote to thank W., saying that he would gladly 
repay it at an early opportunity, & hoped shortly 
to be able to do so. A few weeks afterwards, as 
pitf. deposed, a conversation took place between 
him & W., & it was agreed at pltf.’s instance that 
pltf. should pay banker’s interest on the sum during 
W.’s life; & pltf., for the purpose, as he deposed, 
of effectuating this agreement, signed & gave to 
W., @ promissory note for £500, with interest at 
1 per cent., on the understanding that i ata 
of the principal was not to be enforced, but only 
payment of interest during W.’s life. After W.’s 
death his exors. sued pitf. on the note for the £500 : 
—Held: although, if there had been a complete 
gift of the £500, it could not afterwards have 
formed a consideration for a promissory note, the 
exors. were entitled to recover, for that, as pltf. 
had not, before the giving of the promissory note, 
agreed to accept the £500 as a gift, it remained 
open whether it should be a gift or loan, & the 
giving the promissory note was conclusive evidence 
that the parties agreed upon its being a loan, & 
the ct. could not allow the documentary evidence 
to be rebutted by the parol evidence given by 
pitf. on his own behalf. 


(2) Evidence of pltf. on his own behalf as to a 
bargain with a man since dead ought, in the 
absence of corroboration, to be disregarded 
(JAMES, L.J.).— HILL v. WILSON (1873), 8 Ch. 
App. 888; 42 L. J. Ch. 817; 29 L. T. 238; 21 
W. R. 757, L. JJ. 


Annotations :—As to fe Refd. Henry v. Smith (1895), 39 
Sol. Jo. 559. As to (2) Refd. He Richardson, Shillito v. 
Hobson (1885), 30 Ch. D. 396. 





SUB-SECT. 8.—SET-OFF AND COUNTERCLAIM 
AGAINST REPRESENTATIVE. 


See, generally, R. S. C., Ord. 19, r. 3; Ser-OFF; 
PRACTICE. 


7507. General rule—Claim sought to be set off- 


the death of deceased, without corro- 
boration, does not a ah fi the evidence 


a farm to C. & $1,000 of the purchase | exors. were entitled 
deposited in a ULE ELMOS TEL coon irene the tote ete ie 
Telaton seredits that Criithdtow nis | SUCMMEQY, "-qAovuren C808), "94 | even though the Interested party if 


money on an order from testator who 
died some weeks after, when none was 
foun on his person nor any record of 


been received by him. C. | Alberta 


admitted drawn out the money, 
but swore that he had paid it over to | trators ofa 
ee rae no oe exitenes of Any 
was given of such payment :-— u 
Held: a prima facte case having been epee ‘of any 


m.—— —— 
terested rty.}—T 


or interested party shall not obtain 
hia own evidence, in 
matter occurring before 


he 

“vidence Act, 8. 12, th 

an action by or against the namaiale: 
deceased person an opposite 


corpn.—IMPERIAL BANK v. TrusTS & 
GUARANTEE Co., LTp., [1921] 1 W. W. 
Employee of in- It. 801.—CAN. 


provision of 
PART VII. SECT. 1, SUB-SECT. 8. 


7807 1. General rule—Claim sought to 
be set off-—Must be againat repre ve 
aa such.}—In an action by extrix. 
against a sheriff for money received 


Part VIT.—AcTIONS BY AND AGAINST REPRESENTATIVE. 


Must be against representative as such.|—We arc of 
opinion that the debts pleaded cannot be set off 
in the present case, this being a bail-bond. & pltf. 
not suing in his own right but in the nature of a 
trustee. It might be as well said that when a 
man sues as exor., deft. may set off a debt from 
pltf. to deft. in his own right, as that deft. can 
set off in the present case. That is contrary not 
only to common sense but also to the plain words 
of the statute (WILLES, J.).—HUTCHINSON v. 
STuRGES (1741), Willes, 261; 125 E. R. 1163. 
Annotations :—Refd. Schofield ». Corbett (1836), 11 9. B. 

779. Mentd. Gillingham v. Waskett (1824), M‘Cle. 198. 

7508. -]—JONES v. Mossop, No. 
7522, post. 




















7509. —— ——.]—Forp v. HEALE (1852), 
19 L. T. O. S. 109. 
7510. ——.]—(1) To an action by an 


administrator de bonis non, who sues in his repre- 
sentative character, for a debt due after the death 
of intestate & in the lifetime of the first administra- 
tor, deft. cannot set off a debt due to him from the 
first administrator. 


(2) Therefore in such an action a plea that the 
moneys in the declaration mentioned were received 
by deft. as agent of H., first administratrix, for 
her, & deft. applied them, as directed by H. & 
as her agent, in the administration of the estate 
of intestate, & that the moneys were not due from 
deft. to H. as administratrix, is bad. 


(3) The present case is entirely out of 2 Geo. 2, 
c. 22, s. 13. There is no privity between the 
administrator de bonis non & the original adminis- 
trator of an intestate. Present pltfs. do not repre- 
sent the original administratrix in respect of the 
debt due to deft., & therefore could not be sued 
by deft., consequently there is no mutuality 
between the debts (LUSH, J.).—ALLISON v. SMITH 
(1869), 10 B. & S. 747. 


See, now, Jud. Act, 1873, s. 24 (3). 


7511. J}—PHILLIPS v. HOWELL, 
No. 7523, post. 


7512. Debt due from deceased as tradesman.|— 
HAWKINS v. FREEMAN (1723), 2 Eq. Cas. Abr. 10; 
22 E.R. 8, L. C. 


7518. Debt due from deceased before death— 
Whether set off against debt due to estate—Accrued 
after death.|-An exor. may sue in his own name 
for moneys received subsequent to testator’s 
death, & deft. cannot set off a debt due to him 
from testator.—SHIPMAN v. THOMSON (1738), 7 
Mod. Rep. 246; Willes, 103; Cooke, Pr. Cas. 
151; 87 E. R. 1219. 


Annotations :-—Consd. Mardall v. Thellusson (1852), 18 Q. B. 

857. Apld. Lambarde v. Older (1853), 17 Beav. 542; 
Rees v. Watts (1880) 11 Exch. 410. . Schofield v. 
Corbett (1836), 6 ev. & M. K. B. 527. Mentd. Ite 
Daintrey, Ex p. Mant, [1900] 1 Q. B. 546. 





— ee 





to her use as extrix. on a fi. fa. against 
D. :-—Held: a set-off by deft. against 
pltf. in her own right was inadmissible, 
pltf. claiming in her representative 
character.— DEVLIN v. JARVIS (1840), 
3 Ont. Dig. 6354.—OCAN. 


75181. Debt 
death—W hether 


due from deceased hefore 
set off against debt due 
to estate—Accrued 
assumpsit, upon promise to an intestate, 
a note of hand made by 
his death endorsed to deft., cannot be 
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7514, —— ——.]—-TEGETMEYER v. LuM- 
LEY (1785), Willes, 264, n.; 125 E. R. 1164. 
Annotations :—Consd. Rogerson v. Ladbroke (1822), 7 

P. 412. Reid 





Moore, C. P. Schofield v. Corbett (1836), 11 
. B. 779; Mardall v. Thellusson (1852), 18 Q. B. 857: 
atts v. Rees (1854), 23 L. J. Ex. 238, 











7515. -|—To assumpsit for money 
received to the use of pltf. as administrator, & on 
an account stated with him as administrator, with 
promises to him as administrator, deft. cannot 

lead a set-off for money due from the intestate in 

is lifetime.—SCHOFIELD v, CORBETT (1836), 11 
a 779; 6 Nev. & M. K. B. 527; 116 E. R. 
Annotation :—Refd. Reos v. Watts (1855), 11 Exch. 410. 


7516. .]|—A creditor of intestate 
purchased part of intestate’s goods from his 
administrator :—Held: he could not set off the 
amount against a debt due to him from intestate 
at his decease.—LAMBARDE v. OLDER (1851), 17 
Beav. 542; 23 L. J. Ch. 18; 22 L. T. O. S. 94; 
17 Jur.1110; 2W.R. 32; 51 E.R. 1144. 
Annotations :—Distd. Watkin v. Newcomen (1883), Cab. 


& El. 113. Refd. Wrout v. Dawes (1858), 25 Beav. 369; 
Re Gregson, Christison v. Bolam (1887), 36 Ch. D. 223, 


7517. -|—To an action by an 
administrator, who sues in his representative 
character for a debt due after the death of intestate 
deft. cannot set off a debt due to him from intestate 
in his lifetime.— REEs v. Watts (1855), 11 Exch. 
410; 3C. L. R. 1435; 25 L. J. Ex. 30; 1 Jur. 
N.S. 1023; 3W.R. 575; 156 E. R. 891, Ex. Ch. ; 
affg. S. C. sub nom. WATTS v. REES, 9 Exch. 696, 
Annotations :—Apld. Newell ». National Provincial Bank of 

England (1876), 1C. P. D. 496. fd. Mardall v. ‘Thellusson 

(1856), 6 E. & B. 976; Hallett v. Hallett (1879) 13 Ch. D. 
232; Gregson, Christian v. Bolam (1887), 36 Ch. D. 
223; Watkins v. Lindsay (1898), 67 L. J. Q. B. 362. 


Mentd. Bennett v. White, [1910] 2°K. B. 1: Re Peruvian 
Ry. Construction Co., [1915] 2 Ch. 144. 


7518. ——.|]—A., being about to be 
married, effected a policy on his own life in the 
names of defts., & by his marriage settlement, of 
which defts. were trustees, he settled the policy 
in terms which excepted the bonuses. By the 
negligence of the trustees, a portion of certain 
other property comprised in the settlement was 
misappropriated & lost by A. After A.’s death 
the sum assured by the policy & also a sum 
representing bonuses thereon were paid by the 
assurances co. to the trustees, & his extrix. brought 
an action against them to recover the last- 
mentioned sum :—Held: the trustees could not 
retain such sum to answer their claim against A. 
in respect of his misappropriation of the trust 
funds, the bonuses not being subject to the 
settlement, &, therefore, not being taken by 
extrix. under the settlement, & there being no 
set off or mutual debt since the debt from A. to 
the trustees was payable in his lifetime, while the 


debt from the trustees to A. in respect of the 


























action by exors. of S. in the name of 
»ltfs. to recover the amount arising 
rom the sale of the goods :—Held : 
defts. were entitled to offset the amount 
of the note given by S.—CHISHOLM v. 
CHISHOLM (1872), 9 N. S. R. 85.— 


death.}—In 
him, & after 


pleaded as a set-off to an action by the | CAN. 

















7807 ti, —— ——.}—Exors. of | Sdministrator-Curry & ORR v. | 7543 13, —— —— J—In an 
private & partnership estates, although er gia 7 gic 2 .N. B. R. (Ber.) action of trespass by administrator for 
the same individuals, must be in law 7 : entering the warehouse of deceased after 
considered as distinct persona, & it his death & taking & converte goods 
is incompetent to plead against the 7513 il. -}~Pltfs.con- | therein, deft. set off a debt due by 
exor, of the private estate a recon- | signed pods to defts. to be sold & the | deceased to him. An administration 
ventional claim against the partner- roceeds handed over to 8. 8. be order had been made, of which deft. 
ship estate.--ROBERTSON & OSMOND had notice before defence :—Held : the 


( EXECUTORS OF NAUDE) v. ZIERVOGEL’S 


J.~——-VOL. XXIV. 


leaving 


debted to defts. gave them ‘a pro- 
missory note for the amount & died 
his estate insolvent. 


set-off was bad.— MONTEITH v. WaLsy 


In an | (1884), 10 P. R. 162.—CAN. 
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bonuses was not so payable.— HALLETT 


v, HALLETT 
(1879), 18 Ch. D. 232; 49 L. J. Ch. 61; 41 L. T, 


723; 28 W. R. 321. , ae 
Annotations :—Refd. Re G , Christison v. Bolam (1 
"36 Ch. D. 223; Re Weston, Davies v. Tagart, [1900] 2 
Ch. 164, 
7519. —— .|—Re GREGSON, CHRISTI- 
SON v. BoLaM, No. 7526, post. 


7520. Debt due from deceased after death— 
Not set off against debt due to deceased—Accrued 
before death.]—ALLISON v. SmiTH, No. 7510, ante. 


7521. ——- ——- ——-.]—-(1) To an action by an 
administrator for the balance of intestate’s 
banking account at the time of his death, defts. 
in their statement of defence sought to avail 
themselves, either by way of set off or of counter- 
claim, of a debt due to them from intestate as one 
of several makers of a promissory note for £1,000, 
which did not become due until after intestate’s 
death. Reply, that, before action an order was 
made in an administration suit in the Ch. Div., to 
take an account of the debts & liabilities affecting 
the personal estate of deceased, of which defts. 
before action had notice; & that, under Law of 
Property Amendment Act, 1860 (c. 38), s. 14, 
equity would restrain any proceedings on the note 
until the account had been taken. On demurrer 
to this reply :—Held: upon the authority of 
Rees v. Watts, No. 7517, ante, the claim in respect 
of the promissory note could not be relied on as a 
set-off ; &, in accordance with the practice in 
equity, defts. must under the circumstances be 
restrained from setting it up by way of counter- 
soar & be left to prove for it in the administration 
suit. 


(2) As the claim in respect of the £1,000 
promissory note did not mature in the lifetime of 
the maker, intestate, it cannot be set off against 
a debt due to deceased in his lifetime (ARCHIBALD, 
J.).—NEWELL v. NATIONAL PROVINCIAL BANK OF 
ENGLAND (1876), 1 C. P. D. 496; 45 L. J. Q. B. 
285; 34 L. T. 5383; 40 J. P. 376; 24 W. R. 458; 
3 Char. Pr. Cas. 47. 
Annotations :—As to (1) Refd. 


1878), 48 L. J. Q. BB. 1795 
olam (1887). 36 Ch. D. 223. 








Macdonald ». Carington 
Zte Gregson, Christison v. 
Ac to (2) Distd. Watkins r. 
Lindsay (1898), 67 L. J. Q. B. 362. Refd. Hallett v. Halictt 
(1879), 13 Oh. D, 232. 


7522. Representative beneficially entitled—To 
subject-matter of action—Effect on right to set off.] 
—~-The debt upon the bond was duc to J. R. The 
debts which pltf. paid were the debts of R. R. 
[the insolvent]. The sums therefore were due in 
different rights; & no rule is better understood 
than that you cannot set off demands due in 
different rights—the principle being that one 
man’s money shall not be applied to pay another 
man’s debt. But in this case it was said that 
inasmuch as R. R. was sole next of kin & adminis- 
trator of J. R., & as it appeared by the answer of 
deft. [assignee & administrator of R. R.]. That 
R. R. was entitled beneficially to this very sum of 
£500, the difficulty I have adverted to did not 
arise. If the effect of the answer be that befo 
the date of the vesting order, R. R., as adminis- 
trator & next of kin of J. R., had become beneficial 


. Representative beneficially en- 
ubject-matter jar lea 


7622 i 
tifled—To 8 ts) 
Effect on right to aet off.}-—Where an 


exor. is the sole person beneficially 


all claims 
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owner of the bond, there is no technical reason, 
founded in the origin of his claim, why the ct. 
should not treat the bond as his, & give pltf. 
[surety for R. R.] the equity he claims. The 
admission in the answer is most distinct, that the 
bond itself is part of the beneficial estate of R. KR. 
& that deft. obtained letters of administration 
empowering him to recover it, not as part of the 
estate of J. R. but as part of the estate of the 
insolvent. That admission relieves the case of 
all difficulty with regard to the fact of the debts 
being due in different rights. The case is the same 
in principle as where an assent has been given to 
a legacy whereby the property has passed to the 
legatee, being himself an exor., in which case the 
legacy is separated from the estate of testator 
& becomes the property of the legatee (WIGRAM, 
V.-C.).—JONES v. Mossop (1844), 3 Hare, 568; 
13 1. J. Ch. 470; 8 Jur. 1064; 67 E. R. 506. 
tons :—. : ‘ val, Ex p. Morler 
ARNON 18 ane 1s Jota F teat v. owas (1851), 
9 Hare, 109; Wilson v. aia ria tata 5 W._ KR. 8153 


RK 
Cochrane v. Green (1860), 9 C. B. N.S. 4483; Middleton r. 
Pollock, Ez ». Nugee (1875), L. R. 20 Lq. 29. 


7523. ——- — --.J—(1) Pitf. as purchaser 
of leasehold property, obtained judgment for 
specific performance against deft. as administra- 
trix of an intestate with costs to be paid by her 
personally. Deft. had a beneficial interest, to the 
extent of one-fourth in intestate’s estate, & it was 
alleged that except a mtge. there were no unpaid 
debts of intestate, & that the purchase-money 
payable by pitf. represented the whole of intestate’s 
estate. The judgment not having been passed & 
entered, pltf. moved for the addition of a direction 
enabling him to deduct the costs due to him from 
deft. from so much of the purchase-money as 
represented her beneficial interest in the intestate’s 
estate :—Held: without some form of adminis- 
tration order, which the ct. had no power to make 
in this action, it was impossible to ascertain what 
the amount representing the beneficial interest of 
deft. was, so as to bind other persons interested in 
intestate’s estate, &, though a set-off of costs 
against purchase-money might be allowed in a 
case where the debt due to & the debt due from 
the vendor were so, duc in the same capacity, 
pltf. here could not be allowed to bring into account 
all or any part of an unascertained sum to which 
deft. might be beneficially entitled in the adminis- 
tration of intestate’s estate, as against the purchase- 
money which was due to her in her representative 
capacity. 

(2) It is conceded that pltf. could not ask to 
retain his costs out of the purchase-money 
generally, that being payable to deft. in her 
capacity of administratrix, & the costs being due 
from her personally (ByRNE, J.).—PHILLIPS v. 
HOWELL, [1901] 2 Ch. 7738; 71 lL. J. Ch. 13; 85 
L. T. 777; 50 W. R. 733; 46 Sol. Jo. 12. 


7524. Claim against mortgagee—For surplus 
after security realised—Whether unsecured debts 
set off.)—After the death of mtgor. insolvent, 
mtgees. of a policy on the life of the mtgor., taken 
in their names, received the ard moneys. After 
satisfaction of their mtge. debt, they had a balance 
in their hands. This they claimed to retain 
against exor. of mtgor., to satisfy an unsecured 
simple contract debt due from mtgor. to them :—~ 





interested in the estate of testator, & hi . to reco to 
fhe oxtate of testator, & nai as exor. to ver a debt due 

satisfied, a debt due by him personally 
may be set off in an action brought by 


ILLIAMS v. MaoD 


the estate.—W ONALD, 
[1915] V. L. R. 229.—AUS. 
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Held: they were entitled to do so.—Re HASsEL- 
FOOT’S ESTATE, CHAUNTLER’S CLAIM (1872), L. R. 
18 Eq. 827; 26 L. T. 146; sub nom. Re HAzEL- 
ee Estat, CHAUNTLEN’S CLAIM, 41 L. J. Ch. 
286, 

Annotations :—N.F. Talbot v. Frere (1878), 9 Ch. D. 568. 


nsd. Re Gregson, Christison v. Bolam (1887), 36 Ch. D. 
223. Refd. Pile v. Pile ete). 23 W. R. 440. Mentd. 
aL D. 


Re General Provident Assce., National Bank (1872), 
L. R. 14 Eq. 507. 








7625. —— Deceased mortgagor in- 
solvent.|—_-Where mtgor. dies insolvent & mtgee. 
then realises his security &, after paying himself 
the mtge. debt out of the proceeds, has a surplus 
in his hands, he cannot retain that surplus in pay- 
ment of a simple contract debt due to him from 
mtgor. & so give himself a preference over other 
creditors. but must hand it over to the mtgor.’s 
legal personal representatives as part of his estate, 
mtgee. being in the position of a trustee of the 
surplus for the estate.—-TaLBOT v. FRERE (1878), 
9 Ch. D. 568; 27 W. R. 148. 

Annotations :—Apld. Re Gregson, Christison v. Bolam (18"7), 
86 Ch. D. 223. Refd. Roxburghe v. Cox (1881), 17 Ch. 
D. 520; Re Hankey, Cunliffe Smith v. Hankey, [1899] 
1 Ch. 541; Jte Gedney, Smith v. Grummitt, [1908] 1 Ch. 


1 
804; Re Sutherland, Michell v. Bubna, (1914] 2 Ch. 720; 
Ree Throne, [1914] 2 Ch. 438, 


7526. ——.]—G. died insolvent, 
having mortgaged an estate for his own life to 
secure an annuity granted by himself, payable 
during his own lfe. He had also mortgaged a 
policy on his own life to the same mtgees. After 
the death of G. mtgees. received in respect of the 
policy a sum more than sufficient to satisfy the 
amount secured on the policy :—Held: they had 
no right to set off the balance against exor. in 
respect of arrears of the annuity.— Re GREGSON, 
CHRISTISON v. BOLAM (1887), 36 Ch. D. 223; 57 
L. J. Ch. 221; 57 L. T. 250; 85 W. R. 803. 
Annotations :—Consd. Re Gedney, Smith v. Grummitt, 

51908 1 Ch. 804. Refd. Re Thorne, [1914] 2 Ch. 438. 

entd. Watkina tv. Lindsay (1898), 67 L. J. Q. B. 362 

7527. Assignee of mortgagee. |— 
Testator by his will, dated in 1890, devised & be- 
queathed all his real & personal estate to his widow 
& appointed her his sole extrix. He died in 1891, 
insolvent. The widow did not prove the will. 
In 1907 a judgment was given for the administra- 
tion of his real & personal estate. Between the 
date of testator’s death & the date of the judgment, 
H. purchased & had assigned to him certain bond 
& simple contract debts due from testator & also 
took transfers of certain mtges. on testator’s real 
estate. In exercise of the powers of sale contained 
in the mtges. H. sold the mortgaged properties 
& after paying himself principal & interest out of 
the proceeds, there remained in his hands a balance 
which he claimed to set off in satisfaction pro 
tanto of the debts due to him from testator’s estate : 
Held: the purchase by H. after testator’s death of 
the debts, & the transfers to him of mtges. followed 
by a sale under the powers of sale were not mutual 
dealings between him & the testator’s estate 
within Bkpcy. Act, 1883 (c. 52), s. 38, & he was not 
therefore entitled to the right of set-off he claimed. 
—Re GrepneEy, SMITH v. GRUMMITT, [1908] 1 Ch. 
aot 77 L. J. Ch. 428; 98 L. T. 797; 15 Mans. 

















e 


Annotation :—Refd. Re Thorne, (1914] 2 Ch. 438. 
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n. Liahility on failure of action.) 
—Exors. will be ordered personally to 
Tepay costs paid to them or their solr. 
under a decree which is afterwards 


reversed.— DAVIDSON  v. 
(1850), 1 Gr. 284.—OAN. 


biate ct. li tererael ino apasiins 
robate ct. is reversed as an 
Stor, he will not in ordinary cases be 
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7528. Set-Off of judgment debt—Against judg- 
ment for representative in another court.) — 
BARKER v. BRAHAM (1778), 8 Wils. 396; 2 Wm. 
BI. 869; 95 E. R. 1120. 


A tations :-—Apld. Bridges v. Smyth (1831), 8 Bing. 29. 
“Mentd. Morland v. Lashley, Same v. Lashley (1794), 2 


Hy. Bl. 441, n. 

7529. .|—Held: a judgment for 
pltf. in this ct. might be set off against a judgment 
for deft. in K. B., although pltf. was dead, & the 
judgment was assets in the hands of her adminis- 
trator.—BriDGEs v. SMYTH (1831), 8 ae: 29 3 
1 Dowl. 242; 1 Moo. &S.93; 1L. J.C. P. 33; 


Annotations :—Mentd. Green v. Cobden (1837), 4 Scott, 
486; Miles v. Bough (1846), 6 L. T. O. 8. 325; Scott v. 
De Richebourg (1851), 11 O. B. 447. 

75380. Set-Off of interest under will—Against 
value of estate assets detained.|—-Bill stated pltf. 
to be entitled to certain benefits, under the will 
of which deft. was exor.; that a bill was filed for 
an account of the personal estate, etc., & decree 
having been made pltf. was charged before the 
master with several articles of the personal estate 
possessed by him, that the account between them 
was afterwards referred to an arbitrator, who 
found a small sum in favour of pitfs., but never 
made an award; that after this deft., as exor., 
brought an action against pltf. for the effects so 
possessed by him. The bill prayed an injunction, 
& that the value of the articles possessed by pltf. 
might be deducted out of the interest taken by 
him under the will. To this bill there was a 
demurrer for want of equity, which was over- 
ruled.— MILNER v. GOOLDEN (1785), 1 Cox, Eq. 
Cas. 195; 29 BE. R. 1125, L. C. 


7531. Counterclaim against representative—In 
respect of personal & estate liabilities—Action by 
representative in own right.)—Deft. must not set 
up by way of counterclaim against the claim of 
pitf., suing only in a distinct personal character, 
claims against him personally & also as an exor.— 
MACDONALD v. CARINGTON (1878), 4 C. P. D. 28; 
48L.J.Q.B.179; 39 L. T. 426; 27 W. R. 153. 











Annotations :—Refd. Re Gilson, Gilson v. Gilson, [1894] 
2 Ch. 92. Mentd. Gray v. Webb (1882), 21 Ch. D. 802. 
7582. For payment of funeral expenses— 


Debt due before death—Cause of action arising after 
death.]—-In an action by exor. for the detention of 
goods of testator taken possession of, after testator’s 
death, deft. may counterclaim for funeral expenses 
of testator paid by him, & also for a debt due to 
him from testator before his death.—WATKIN y. 
NEWCOMEN (1883), 1 Cab. & El. 113. 


——.]~—-See R. S. C., Ord. 18, r. 5. 


SuB-sEcT. 9.—Cosrts. 
A. Personal Inability of Representative. 


NorTe.—Cases prior to the Civil Procedure Act, 
1833 (c. 42), dealing with the liability of the representa- 
tive to costs in unsuccessful actions have been omitted 
as obsolete. 


7538. Liability on failure of action—In absence 
of order to contrary.]— ASHTON v. POYNTER (1835), 
1 Cr. M. & R. 738: 83 Dowl. 465; 1 Gale, 57; 5 
Tyr. 822; 41L. J. Ex. 71; 149 E. R. 1278. 


THIRKELL subjected personally to costs.——Tie 
McDONALD‘s EstaTr (1855), 2 N.S. R. 
a , (James) 342.—CAN. 
@ decree of a 

p. ———.]—- Where an administra- 
tor brought an unfounded action 
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7534. ——— Though action brought bona fide.|/— 
The circumstance, that an exor. has commenced & 
conducted an action properly, is not sufficient to 
exempt him from costs, if he fails. SOUTHGATE v. 
CROWLEY (1835), 1 Bing. N. C. 518; 1 Hodg. 1; 
1 Scott, 374; 41.J3.C. P, 102; 131 E. R. 1217; 
sub nom. BROWN v. CROLEY, 3 Dowl. 386. 


Annotations :-—Refd. Engler v. Twisden (1835), 2 Bing. N.C. 
263; Lakin v. Massie (1835), 1 Gale, 270; Maddock v. 
Phillips (1835), 3 Ad. & El, 198; Farley v. Briant (1836), 
3 Ad. & El. 839; Birkhead v. North (1847), 4 Dow. & L. 


EXECUTORS AND 


75385. —— Unless caused by misconduct 
of defendant.]|—The ct. will not relieve an exor. or 
administrator pltf. from costs, unless there has 
been some misconduct on the part of deft., which 
led pltf. to proceed with the action, or unless some 
other very peculiar ground is laid for the inter- 
ference of the ct. It is not enough that the action 
was brought bond fide, that pltf. had apparently 
reasonable grounds for suing, & that he was taken 
by surprise by the defence.—GODSON v. FREEMAN 
(1835), 2 Cr. M. & R. 585; 1 Gale, 329; Tyr. & 
Gr. 35; 5L. J. Ex. 41; 150 BE. R. 249. 

Ae Redmayne vr. Moon (1856), 25 L. J. 





7536, ——- ---—-- -——.}—(1) As a general rule, 
since Civil Procedure Act, 1833 (c. 42), s. 3, exors., 
pltfs., arc liable to costs where they do not succeed, 
& it is incumbent on them to show some facts 
which may satisfy the ct. that they should be 
exempt in the particular case. 


The fact that they were advised by counsel, that 
a point of law which was ultimately decided against 
them was in their favour or, at all events, that there 
was sufficient doubt, as that pltfs. ought to take 
the opinion of a ct. of law upon it, is not sufficient. 


(2) The conduct of defts. after action brought, 
as that there was greater prolixity of pleading 
than necessary, etc., will not be considered by the 
ct. in exercising their discretion as to relieving 
exors. from costs.—FARLEY v. BRIANT (1836), 3 
Ad. & El. 839; 1 Har. & W. 775; 5L.3.K.B 
132; 6L.J.K.B.87; 111 E. RK. 632. 


Annotations :—Gencrally, Mentd. Morse r. Tucker (1846), 
5 Hare, 79; He St. George Steam-Packet Co., Ke p. 
Hamer’s Deviscees (1852), 21 L. J. Ch. 839. 


7537, -—— -]|—Exors. are primd facie liable 
to the payment of costs if they fail me action, 
& it is not enough, to exempt them, to show that 


they brought the action bond fide—Lrwis v. 
MARFELT (1837), Murp. & H. 5. 7 i 


7538. ——— Unless caused by misconduct - 
fendant.|—Exors. who are Pitts, will aE be 
exempted from paying the costs of issues on 
which they have failed unless deft. has been guilty 
of deception or misrepresentation. It ig not 
enough that conduct of deft. has been such as to 
induce the exors. to go on.— BIRKHEAD vy. NorTH 
(1847), 4 Dow. & L. 732; 2 Saund. & C. 9; 16 
L. J. Q. B. 284; 9L. T.0.8. 106; 11 Jur. 436. 


7539. -l—In order to exe 
administrator, who has failed in an sa toe 


payment of costs under Civil Procedure Act, 














against testator’s widow, which she 
was put to costs in defending :—Held ; 
her only remedy for such costs was 
against the trator personally, 
not against the estate.—RopcErs pv. 
RODGERS (1867), 13 Gr. 457.—CAN. 


qa. —— Effect on attorney's rights.) 


noe th anit sive ike 

attornoy employed b such pe vot lls 
right to recover his costa oar the 
PILKINGTON (1894), 
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1833 (c. 42), s. 31, it is not enough that deft., 
being in possession of evidence which he knows 
will defeat pltf.’s case at the trial, or may 
prevent him from bringing the action, does not 
volunteer a disclosure of it. But if pltf., adminis- 
trator, applied to deft. for information, the result 
of which may decide the case, deft. is guilty of 
misconduct if by suppression or concealment or 
miscolouring he leads him astray, & induces him 
to continue his action. In this latter case, such 
pltf. if he fail in the action, will be exempt from 
payment of costs.—REDMAYNE v. Moon (18568), 
a a Pia B. 311; 27 L. T. O. 8. 191; 2 Jur. 


7540. Revival of dismissed suit.|}—-An exor., 
after a bill filed by testator had been dismissed with 
costs, revived the suit, alleging that he intended to 
appeal. Exor. was ordered to pay the costs of 
the suit.—HOoORLOcK v. PRIESTLEY (1837), 8 Sim. 
621; 59 E. R. 246. 

Annotations :—Folld. Boynton v. Bo 
250 (see (1879), 4 App. Cas. 733). 
(1869), L. R. 8 Eq. 612. 

7541. Proceedings begun by testator.)— 
An order under the modern practice, allowing 
exor. to continue the proceedings in an action 
instituted by testator, which order has been 
obtained by him after a judgment in favour of 
testator, & after notice of an appeal against that 
judgment, is equivalent to the old order for revivor, 
& subjects him to the same liabilities. He becomes 
in effect a substantive party to the suit, & is 
personally liable to costs.— BoyNTON v. BOYNTON 
Sele oe. Cas. 733; 41 L. T. 450; 27 W. R. 

me > oe By 

Annotations :—Apld. Re London Drapery Stores, [1898] 
2 Ch. 684; He Wenborn, {1905] 1 Ch. 413. 

7542. Liability on nonsuit./—An exor. having 
been nonsuited in an action to recover the amount 
of a policy of insurance effected on the life of testa- 
tor, the ct. ordered judgment to be entered up for 
deft. without costs, under Civil Procedure Act, 
1833 (c. 42), it appearing to be pltf.’s duty to 
attempt the recovery of the money.—Lysons v, 
Barrow (1834) 10 Bing. 563; 4 Moo. & S. 463; 
2 Dowl. 807; 3L. J.C. P. 192 ; 131 E. R. 1013. 
Annotations :-—N.F. Ashton v. Poynter (1835), 3 Dowl. 465. 

Dbdtd. Engler v. Twisden (1835), 2 Bing. N. C. 263. Refd. 

Godson v. Freeman (1835), 5 L. J. Ex. 41; 

Marfelt (1837), Murp. & H. 5. 

7543. -|—Where an exor. or administrator 
sues in his representative character, & deft. obtains 
judgment as in case of a nonsuit, the exor. is not 
liable to the costs of the cause, but only to such 
costs as have been occasioned by his own wilful 
negligence in not proceeding to trial.—PickupP v. 
WHARTON (1834), 2 Cr. & M. 401; 2 Dowl. 388; 
4 Tyr. 224; 3L. J. Ex. 97; 149 E. R. 816. 
Annotation :—Refd. Moon v. Durden (1848), 2 Exch, 22. 


7544, ——.|—An exor. suing on a count upon 
promises to himself as exor., stating a consideration, 
partly of money due to testator in his lifetime, & 
partly of an account stated with himself as exor., 
is liable to costs if nonsuited, & cannot be relieved 
by the ct. or a judge under Civil Procedure Act, 
1833 (c. 42), s. $1.—SPENCE v. ALBERT (1835), 2 
Ad. & El. 785; 1 Har. & W.7; 4 Nev. & M.K.B. 





nton (1878), 9 Ch. D. 
efd. Cook v. Hathway 





Lewis v. 





15421. Liability on nonsuit.}—Where 
an exor. declared, upon promises to 
himself, & was nonsuited, the ct. 
allowed deft. her costa.—GROSVENOR’S 
ce a v. AGNEW (1835), Ber. 58. 


an cxor. that he 
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885; 4 L. J. Ex. 72,n.; 4L. J. K. B. 97; 111 
i. R. 808. 
An ectton :~Relfd. Ashton v. Poynter (1835), 1 Cr. M. & R. 


B. Security for Costs. 


7545. Whether security ordered—Representative 
resident outside jurisdiction.]—-Pltfs., who live out 
of the jurisdiction of the ct., may be compelled 
to give security for costs, though such pltfs. sue 
as exors.—CHEVALIER v. FINNIS (1819), 1 Brod. & 
Bing. 277; 3 Moore, C. P. 602; 129 E. R. 729. 


Annotutions :—Folld. Chamberlain v. Chamberlain (3852); 
1 Dowl. 366. Refd. Sykes v. Sykes (1869), L. RK. 4 C. P. 








7546. .]—The ct. will compel a pltf., 
extrix., who is out of the jurisdiction to give 
security for costs; but such security will be 
confined to those costs only for which she would 
be liable.—-CHAMBERLAIN v. CHAMBERLAIN (1832), 
1 Dowl. 366. 
ar nolaticn :—Refd. Sykes v. Sykes (1869), L. BR. 4 CP. 


7547. ——- Action under Lord Campbell’s Act, 
1845 (c. 93).}—In an action brought by an 
administrator under above Act, for the benefit of 
deceased’s widow & children, the ct. refused to 
order security for costs to be given merely on the 
preune that pltf. was suing wholly for the benefit 
of others. 


The rule is not to order security for costs unless 
it is shown that pltf., besides being merely nominal 
pitf., is also in insolvent circumstances (BRAM- 
WELL, B.). 

The ct. ought not to order security for costs in 
an action brought under the Act by an adminis- 
trator unless there has been something like practice 
in the case (MARTIN, LB.).—LARSSEN v. MONMOUTH- 
SHIRE RAILWAY & CANAL Co. (1867), 16 L. T. 289. 


_ 1548, ——-- Representative insolvent.|—An exor. 
is not a nominal pitf. within the rule that where a 
mere nominal pitf. is insolvent security for costs 
will be ordered.—SyYKkEs vy. SYKES (1869), L. R. 

4 C. P, 645 P4 38 L. ds C, P, 281 P4 20 lL. a 663 3 17 

W. RR. 799. 

Annotations :—Apld. Denston v. Ashton (1869), L. R. 4 
Q. B. 590. Consd. Pooley’s Trustee in Bankruptcy vr. 
Whetham (1884), 28 Ch. D. 38; Cowell v. Taylor (1885), 
31 Ch. D. 34; Greener v. Kahn, (1906) 2K. B.374. Apprvd. 
Reader v. Kahn (1906), 75 L. J. K. B. 660. Consd. White 
». Butt, (1909) 1 K. B. 50. 
Hill (1870), L. R. 5 Q. B. 395; 


7549. -|—PItf., who is an administrator, 
even although the letters of administration are only 


Blackett v. Blackett & 
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75451. Whether security ordcred—-Re- 
presentative resident oudside jurisdiction. ] 
—~An extrix. resident abroad, applying 
for payment out of ct. of moneys to 
the credit of testator, was ordered to 
give security for costa of an alleged 
assignee of the fund, who o posed the 
app cation.—Re PARKER, PARKER ¢t. 
PARKER (1895), 16 P. RB. 392.—CAN. 


7545 ii. RIEN t. 


.] "BRIE 
“TL. (1842),4 IL BR. ; . 
Rep. 294,— ih. pee 


purpose, 


the defts. 
coats :—Held : 





nee | ome 


s. ——- In 
7545 ili, —— ——.]——WHEKLAN v. 
Inwin, (1909) 1 I. 1, 294.—IR. 
Le eae Personal action for same 
pose discontinucd— Costs unpaid. }-— 
nee a3 administrator of his late wife, 
rought this action to recover com- t 
feces oe aeE gee ue leged Hh have 
Y reaxon of the n ce 
of the defts, Previous to his wbralnine 


costs is not ap 
claims in the Pro 





Refd. United Ports Insce. v. | 


letters of administration to his wife’s 
estate he had brought an action in his 
own name against defts. for the same 
but. discontinued it. 
costs of the first action being uupaid, 
applied for securit 
the cause of action in 
the two cases was not the same, & an 
order staying proceedings till 
should give sccurity for costs was set 
aside.—Lucas v. CRUICKSHANK (1889), 
13 Pp. R, 31.—CAN. 


contested 
Probate Court.|—The rule 
Supreme Ct. in relation to security for 
licable to cuntested 
ate Ct.—Ze PRIEST'S 
EstaTr (1908), 43 N.S. kK. 230; 6 
E. L. li. 342.—CAN. 


. Insolvent suing in 
sentative cupacity.}—While as a general = sold 
rule security for costs will be ordered 
in case proceedings are taken by an 
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granted to him as the attorney of a person who is 
abroad & until that person obtains letters of 
administration, & although he is shown to be 
insolvent, will not be ordered to give security for 
deft.’s costs of the action.— RAINBOW v. KITTOE, 
{[1916] 1 Ch. 313; 85 L. J. Ch. 468; 114 L. T. 606 ; 
60 Sol. Jo. 338. 


SuB-SECT. 10.—ExXECUTION. 


Sce, generally, EXECUTION, Vol. XXI., pp. 407 
el seq. 


7550. Effect of revocation of letters of adminis- 
tration—After Judgment obtained.]—The letters of 
administration being revoked, pltf.’s power is 
determined, for he prosecutes the suit in another’s 
right, for he is but as the ordinary’s servant ; then 
the ground of the suit being overthrown, viz. his 
commission, he has no authority to proceed further, 
& so the execution awarded without warrant. 


The same law on a judgment had by an adminis- 
trator, the second administrator shall not have 
execution upon it, for he has not privity to the 
record (per CUR.).—BARNEHURST v. YELVERTON 
(1605), Yelv.83; Brownl.91; Noy,15; 801. R.57. 


——.]—See, generally, YVPart II., Sect. 9, 
sub-sect. 2, ante. 


7551. Effect of death of representative—Execu- 
tion not abated.]—If an exor. brings trespass for 
goods taken out of his own possession, which were 
testator’s, & recovers & makes his exor., & dies, 
although the record is general, so that non constat 
whether the goods, for which the trespass was 
brought, were testator’s or not, yet if exor. sues 
exccution, he shall have them to the use of first 
testator. For so were they adjudged in testator 
to be assets, viz. the damages for the taking of the 
goods. But if an administrator brings such general 
action for goods which re vera were intestate’s & 
recovers & dies, his administrator shall have 
execution of the judgment, qui non constat by the 
record to whom the goods belonged. But when he 
recovers, then the administrator of first intestate 
shall compel him in a ct. of equity to pay him as 
much money to the use of first intestate, as he 
had recovered before (POPHAM, J.).—-YAITES v. 
GouGuH (1603), Yelv. 33; 80 E. R. 24; sub nom. 
YATE v. GotH, Moore, K. B. 680. 

Annotation :—Mentd. Wynne v. Wynne (1743), 1 Wils. 42. 


7552. ——.]—(1) Pitf.’s death did not abate the 
execution, & the sheriff, notwithstanding that, 
might proceed in it, because the sheriff has nothing 


insolvent person for the benefit of 
other persons, this rule does not apply 
in the case of an exor.—-K RUZ v,. CROW'S 
Nrst Pass CoaL Co., LYrp. (190%), 14 
B.C. R. 385.—CAN. 


a. J—When ptf. brings 
an action as exor., he will not 
be required, even though he be in- 
solvent, to give security for deft.’s 
costa if the estate of which ho is exor. 
is solvent.— HENRY tv. BIGGER (1910), 
44 I. L. Ty 47.—IR. 


PART VI. SECT. 1, SUB-SECT. 10. 


b. Judgment against administratriz 
in oun right—Sale by sheriff of pro- 
perty held by her as administratriz.] 
—Administratrix waa nonsuited, 
jude THERE was marked against her in 
ier own Fight; the sheriff seized & 
two houses which she held as 
adninistratrix :—Held: the sale was 
void, as Judginent marked against the 


The 
for 








pitt. 


claims in 
of the 


repre- 
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Sect. 2: Sub-secis. 1,2 & 3.] 


more to do with pltf., for the writ commands him 
to levy & bring the moncy into ct., which pltf.’s 
death does no way hinder. Besides, an execution 
is an entire thing, & cannot be superseded after it 
is begun (per CuR.). - 

(2) Since, by 17 Car. 2, c. 8, an administrator 
de bonis non may commence an execution on & 
judgment obtained by an exor. or administrator, 
it is but reasonable, & within the equity of that 
Act, that an administrator de bonis non should be 
permitted to perfect an execution thus begun ; 
for the right now comes to him (per CUR.).—-CLERK 
v. WITHERS (1704), 1 Salk, 322; Holt, K. B. 303, 
646; 2 Ld. Raym. 1072; 11 Mod. Rep. 34; 6 
Mod. Rep. 290; 91 EK. R. 286. 


Annotations :—As to (1) Consd. White v. Hayward (1752), 
2 Ves. Sen. 461. Refd. Wharam v. Broughton (1748), 1 
Ves. Sen. 180; Cooper v. Chitty & Blackiston (1756), 1 
Burr. 20; Giles v. Grover (1832), 9 Bing. 128 ; Stimson v. 
Farnham (1871), L. R. 7 Q. B. 1735. Generally, Mentd. 
Wilcox & Litchey v. Pokinhorn (1728), 1 Barn. K. B. 81; 
Meriton v. Stevens (1741), Willes, 271; Clutterbuck v. 
Jones (1812), 15 East, 78; Doe d. Stevens v. Donston 
(1818), 1 B. & Ald. 230; KR. v. Giles (1820), 8 Price, 293 ; 
Morland v. Pellatt (1828), 8 B. & C. 722; Drewe v. 
Lainson (1840), 11 Ad. & El. 529; Holmes v. Newlands 
(1843), 5 Q. B. 367; Levy v. Hale (1859), 29 L. J. C. P. 
127; Re Davies, Ex p. Williams (1872), 7 Ch. App. 314. 
7553. After judgment obtained—Adminis- 

trator de bonis non may perfect execution.]— 


CLERK v. WITHERS, No. 7552, ante. 


7554. Garnishee proceedings—Necessity for re- 
presentative to become party to suit.)—An exor. of 
a judgment creditor is not entitled, under C. L. P. 
Act, 1854 (c. 125), s. 61, to attach a debt due 
to judgment debtor before he has made himself 
a party to the Judgment.—BAYNARD v. SIMMONS 
(1855),5 E. & B. 59; 3C. L. R. 1350, n.; 24 L. J. 
Q. B. 253; 25 L. T. O. 8.115; 1 Jur. N.S. 657; 
3 W. R. 422; 119 E. R. 404. 


————.]— See EXECUTION, Vol. X XI., pp. 617 et seq. 


7555. Equitable execution—Representative not 
entitled to.]|—The appointment of a receiver of the 
property or interest of a judgment debtor is not 
“execution ’ within Ord. 42, rr. 8, 23. Exors. of 
a deceased judgment creditor are not entitled to 
obtain an ord. for a receiver of the judgment 
debtor’s property or an injunction against his 
dealing with it—NorRBURN v. NoRBURN, [1894] 
1 Q. B. 448; 63 L. J. Q. B. 341; 70 L. T. 411; 42 
W. R. 127; 38 Sol. Jo. 11; 10 R. 10, D.C. 
Annotations :—Mentd. Ie Clements, ; F 

1 K. B. 260; Thompson v. Gill, (190371 KB 700} 

———.]—See EXEcuTION, Vol. XX1., pp. 664 et seq, 


Right to issue bankruptcy notice.|—-See BANxK- 
ruprtTcy, Vol. IV., pp. 87, 88, Nos. 791, 792, 798. 


EXECUTORS AND 





Sect. 2.—ACTIONS AGAINST REPRESENTATIVE. 


SuUB-SECT. 1.—CONTINUANCE OF ACTION AGAINST 
REPRESENTATIVE. 


Abatement of actions generally.]—S os 
R.8.C., Ord. 17, 8 y.]—See PRACTICE ; 


administratrix in her own right could 


ADMINISTRATORS. 


7556. Death of respondent pending appeal— 
From decision of Income Tax Commissioners— 
Addition of personal representative.]|—Resp. success- 
fully appealed to the General Comrs. against his 
assessment to income tax, whereupon applt., the 
surveyor, expressed his dissatisfaction, & by notice 
ih writing under Taxes Management Act, 1880 
(c. 19), s. 59, required the Comrs. to state & sign 
a case for the opinion of the High Ct. Subse- 
quently & before the case was signed & filed, resp. 
died. A copy of the case when signed was served 
on resp.’s exor. On motion by applit. that the 
proceedings in the appeal be continued between 
him & the exor. & that the latter be added as 
resp. :—Held: (1) the proceedings in appeal 
were begun in the lifetime of resp., inasmuch as the 
notice in writing given by applt. to the Comrs. 
requiring them to state & sign a case was the 
commencement of the proceedings; (2) the pro- 
ceedings did not abate on the death of resp., & 
the ct. was entitled, in the absence of apt procedure 
being provided by statute on the subject, to mould 
a convenient form of procedure so that the appeal 
could be heard, & it would do this by ordering that 
resp.’s exor. be added as resp.—SMITII v. WILLIAMS, 
{1922} 1 K. B. 158; 91 L. J. K. B. 156; 126 L. T. 
410; 38 'T. L. R. 116; 8 Tax Cas. 321. 


See, also, CouNTY Courts, Vol. XIII., p. 539, 
Nos. 925-927. 


Liability of representative for contracts of 
deceased.|——Sce Part VI., Sect. 2, ante. 


Liability of representative for torts of deceased.]— 
See Part VI., Sect. 3, ante. 


Statute of Limitations as defence to action 
are representative.]—Sce Sect. 2, sub-sect. 5, 
- (g), ii. 


SuB-SECT. 2.—How REPRESENTATIVE MAY 
DEFEND. 


7557. Whether in forma pauperis.]—An applica- 
tion by a party sued as exor., for leave to defend 
the suit, in forma pauperis, refused, though, in 
addition to the usual affidavit, he swore that he 
had been prevented by an injunction from receiving 
any assets. Semble: the result would have been 
the same if he had sworn that there were no assets. 
—OLDFIELD v. COBBETr (1845), 1 Ph. 613; 15 
L. J. Ch. 116; 10 Jur. 2; 41 E. RR. 765, L. C. 


7558. -.}—An exor., having been made a 
deft. in a suit, was in contempt for want of putting 
in his answer & an attachment having issued against 
him, he was committed. Being brought up on 
habeas, he stated his inability to put in his answer 
by reason of poverty ; whereupon the usual order 
was made to inquire as to the truth of the allega- 
tion, & to assign a solr. & counsel to prepare his 
answer, which was accordingly prepared & put in. 
It became known however, to the solr. of the 
Suitors’ Fund that he was a deft. in his character 
of exor.; & on a motion being made to discharge 
him out of custody, & that the costs be paid out 
of the Suitors’ Fund, the solr. of the fund opposed 





ersonally liabl ’ - 
not affect vlad | which she held as unwuccesstul action, veel the judeinont ee ee 
administratrix.— WILLIAMS v. HEPEN- gives costs against him without order- Bo Daeeutor (de (1 00n 100e ee 
STALL (1874), 22 W. R. 412.—IR. ng that they be paid de bonis propriia, %°tfon commenced against intestate 
0. For costs of unsucressful action 9 writ of execution should be at 40 may be revived & continued 

——Not ordered to be pate by representa- him in his representative capacity.— His, exors. de son, tort KRENA 0 
se there ie Pr hough prima facie Tee i ANK »v. Jaconsoun'’s ©'Hamas (1866), 16 C. P. 435.—CAN. 

or other person suing a RUSTRE (1899), 16 S. CO. 352; —.)] — ° Leg. 
representative capacity should be held OC. T. R. 365.— s. AF. iat ie Rep. 1127 a is 


Part VII.—AcTIONS BY AND AGAINST REPRESENTATIVE. 


the application :—Held: the motion ought to be 
granted. Exception to the rule preventing an 
exor. from suing in formd pauperis.—BAYLY v. 
BAYLY (1848), 11 Beav. 256; 11 L. T. O. S. 409; 
50 BE. R. 814. 


Compare Nos. 7485-7439, ante. 


SUB-SECT. 3.—PARTIES. 


7559. General rule—All representatives must be 
joined.]—All exors. must sue & be sued.—OFFLEY 
v. JENNEY & BAKER (1647), 3 Rep. Ch. 92; Nels. 
44; 21 E.R. 738. 


7560. Whether action maintainable against one 
executor only—One not appearing.|—Detinuc is 
brought against two exors. for goods left in the 
possession of testator; one of them appears upon 
the distress, the other makes default. He who 
appeared shall answer without the other, by the 
equity of 9 Edw. 3, c. 3, which makes this provision 
in debt against exors. Ubi cadem ratio est, ibi 
eadem lex. Exors. by representation are the same 
person with testator.—ANoN. (1412), Jenk. 78; 
145 E. R. 55. 


7561. ——~ ——.]——Executor shall not answer 
without his co-partners. If a subposna be brought 
against three exors., & one of them appear, he shall 
not be compelled to answer, till they be driven to 
appear also, for they are but one.—ANON. (1468), 
Cary, 15; 21 BE. R. 8, L. C. 


_ 1562, ——- ———.]—If a capias ad respondendum 
is sued against several as exors., & the sheriff 
returns non est inventus to all but one, & as to him 
cepi, pltf. may proceed against him alone, & if he 
is entitled to a judgment, he may enter it against 
them all.—Rovus v. ETHERINGTON (1703), 2 Ld. 
Raym. 870; 1 Salk. 312; Holt, K. B. 313; 92 
EK. Rt. 81. 
ast roman :—Refd. Vaughan v. Guy (1729), 1 Barn. K. B. 
7563. ——— Claim for accounts personally.]— 
Iwo exors., & a bill by a residuary legatee against 
one only, to have an account of his own receipts 
& payments; yet at the hearing the objection for 
want of the other disallowed, unless in the process 
of the cause it should ap necessary. So where 
two factors are, a bill has been allowed against 
one, the other being beyond sea.—CowsLaD v. 
CELY (1698), Prec. Ch. 83; 1 Eq. Cas. Abr. 73; 
24 E. BR. 40, L. C. 


7564. One out of jurisdiction.] — Where 
there are two exors., & one is beyond sea & the other 
in England, & a bill is brought against him that is 
in England, he having asseta in his hands to answer 
the demand, the other exor. need not be made a 
party in such a case of necessity (per CurR.).— 


JEOFFREY v. NAPPER (1708), 2 Eq. Cas. ; : 
22 BK. R. 395. Pe ces nt ee ae 








PART VII. SECT. 2, SUB-SECT. 38. 


..1859 1, General rule—AU representa- 
tives must be Joined. }—Co-exora. must 
be joined in any action against the 
estate ner represent.—-ERASMUB  v. 

09), E. D. Cc. 293.—8. AF. 


t. Whether representative must be 


default a foreclosure or sale :—Held: 
the personal representative was a 
necessary party..—EKELLY eo. ARDELL 
(1865), 11 Gr. 579.—CAN. 


the administrator of a deceneod mtgor. 
should not be made a party to a fore- 
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7565. One not administering.]— Deft. sued 
as exor., cannot plead in abatement that a co-exor. 
ought to have been sued with him, without 
showing that the co-exor. administered, etc. 
Where deft., in pleading such a plea, said that 
‘he & the other exor. did administer divers goods, 
etc., where A.’s, testator’s,’’ the ct. rejected 
‘‘ where ’”’ as lusage, & held the plea good.— 
ALEXANDER v. WMAN (1737), Willes, 40; 125 
E. R. 10465. 

Annotations :—Refd. Ryalis v. Bramall (1848), 1 Exch. 734. 
Mentd. Wilkes v. Williams (1800), 8 Term Rep. 631. 
7566. Whether representative must be party— 

After release.|—Although an exor. does actually 

release yet he must be made a party to the suit.— 

ay a v. HINTON (1681), 1 Vern. 31; 23 E. R. 


7567. ——— Action against husband of deceased 
administratrix.|A man marrics an inistratrix. 
Pitf. obtains a decree against him & his wife for 
£1,500. She dies. Whether pltf. can proceed 
against the husband, without reviving against the 
administrator of the wife.—JACKSON v. RAWLINS 
(1690), 2 Vern. 194; 23 E. R. 727. 


7568. Deceased insolvent & without 
assets.]—An allegation in a bill that a person who 
would have been a necessary party, was dead, 
insolvent, & without leaving any assets for payment 
of his debts, is sufficient to dispense with his 
representative being made a party.—SEDDON v. 
CONNELL, SEDDON v. MOULT, SEDDON v. EVANS 
(1840), 10 Sim. 58; 9 L. J. Ch. 341; 10 L. J. Ch. 
68; 59 E.R. 534. 

Anes :—Montd. Harrison v. Brown (1852), 5 De G. & 
m. ° 








7569. ——— Action against administrator de son 
tort.|—To a suit by a creditor of an intestate, 
against an administrator de son tort, for an account 
& payment, it is necessary that a legal personal 
representative duly constituted should be a party. 
—CREASOR v. ROBINSON (1851), 14 Beav. 589; 
21 L. J. Ch. 64; 18 L. T. O.S. 82; 15 Jur. 1049 ; 
51 E. R. 411. 


7570. Creditors & legatees not necessary parties.| 
—Parties: not necessary to make any other than 
the exor. parties relative to the personal estate ; 
since he sustains the person of testator to defend 
the estate for himself, creditors & legatees.— 
Peacock v. Monk (1748), 1 Ves. Sen. 127; 27 
E. R. 934, L. C. 

Annotations :—Mentd. Hulme t. Tenant (1779), 2 Dick. 560 ; 
Gale v. Williamson (1841), 8 M. & W. 405; Clifford v. 
Turrell (1845), 14 L. J. Ch. 390; Kelson v. Kelson (1853), 
1 W. R. 148; Atchison r. Le Mann (1854), 23 L. T. 0. S. 


302; Leifchiid’s Case (1865), L. R. 1 Eq. 231; Re Bowen, 


James v. James (1892), 8 T. L. R. 524. 

7571. Where representative an infant—Executor 
durante minoritate.|—-Debt lies against an cxor. 
durante minore ewtate.—PEMBERTON wv. Cony (1589), 
Cro. Eliz. 164; 78 K. R. 422. 


7572. —— Administrator durante minoritate.]— 
Exor. ought to be named though administration is 


with costs.—BARNABY v. MUNROE 
(1895), 1 N, B. Eq. Rep. 94.—-CAN. 


h. —— Money paid for fee simple 
to executors of tenant for life—Action 
by remainderman for money had & 
received.}—-Where a ry. co. paid to the 
exors. of a tenant for 6 & sum 


@ general rule 


v—In foreclosure sutt.}—Where A., closure suit. Where to able for the fee simple of lands 

the “deviesst after testator’s death, is roperly made Agee — paps . ven by the co., & the remainderman 

- the real eatate to B., a creditor, suit he should isolate | in order to filed a bill st the co. & the repre- 
claimed payment, praying in entitle him to have tho bill dismissed sentatives of the tenant for life, see 
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committed during minority.—SMITH v. SMITH 
(1609), Yelv. 180; 1 Brownl. 101; 80 E. R. 88. 


tons -—Consd. Foxwith ¢. Tremain (1670), 1 Mod. 
se 296. Refd. & tia ¢. Brown (1745), g Stra. 1220. 


7573, —— Appearance by guardian.|—An infant 
exor. must appear by guardian, & not by attorney. 
—CoTToNn v. WEsSTCOT (1617), Cro. Jac. 4415; 79 


E. R. 377. 
Annotation :—Refd. Foxwist v. Tremaine (1670), 2 Saund. 
212. 


7574, ——- ——-.]—When an infant is made an 
exor., & an action is brought against him in that 
right, how far he must appear by guardian.— 
FRESCOBALDI v. KINASTON (1727), 1 Barn. K. B. 
4, 23; 2 Stra. 783; 94 E. R. 3, 16; sub nom. 
KENISTON v. FRISKDALDI, Fitz-G. 1; sub nom. 
KINERSTON v. FRESCOBALDY, 11 Mod. Rep. 411. 


7575. J—If deft. be sued as adminis- 
tratrix during her minority, & appear by attorney, 
such appearance is irregular, as she should have 
appeared by guardian.— HINDMARSH vt. CHANDLER 
eu pious 488; 1 Moore, C. P. 250; 129 


Compare Nos. 7450, 7451, ante, & see Supreme 
Court of Judicature (Consolidation) Act, 1925 
(c. 49), 8. 165 (2). 


7576, Representative sued with partner of de- 
ceased—Whether collusion need be proved.j|— 
Residuary legatees may sustain a bill for an account 
against the exor, & the surviving partner of testator, 
though collusion between the exor. & the surviving 
partner is neither charged nor proved.—BOWSHER 
a SENS (1830), 1 Russ. & M. 277; 39 BE. R. 

‘. 








Annotations :—Expld. Cropper vr. K ; 
notations :—Bxpld. Cropper r. Knapman (1836), 2 Y. & 


38. pid. & ] - Davies v. Davies (1837), 
2 cen, 534. nsd. Yeatman v. Yeatman (1877), 7 
Ch. D. 210. Refd. Holland v. Prior (1834), Coop, temp. 


Brough. 426; Bolton v. Powell, Howard v. Ear! 3 
16 Jur. 24; Brett v. Beckwith (1856), 26 L. TG 130% 
Ambler v. Lindsay (1876), 35 L. T. 93 

v. Lindsay (1876), 3 Ch. D. 198. 


1877, — ——.]—The case of Bowsher v. 
Watkins, No. 7576, ante, does not establish the 
general proposition that in every Case a bill may 
be filed against any exor. & the surviving partner 
of testator, without charging & proving fraud or 
collusion between them.—DAVIES vy. DAVIES (1837) 
2 Keen, 534; 1 Jur. 446; 48 E. R. 733, 
aarlation :—Refd. Yeatman v. Yeatman (1877), 7 Ch. D. 


7578. J—Legatees can i i 
, sustain a bill 
against the exors. & the surviving partners of their 
testator, although collusion between the exors. 
& surviving partners is not alleged or proved.— 
TRavIs v. MILNE, MILNE v. MILNE (1851), 9 Hare 
141; 20 L. J. Ch. 665; 68 E.R. 449 , 
Annotations :—Consd. Stainton v. C 
Beav. 146; Yeatiman v. Yeatman (1877) Poh D 
Melarum v. Scorer (1887), 56 L. T. 471. : Refd. Brett v 
Beckwith (1856), 26 L. J. Ch. 130 ;" Beningfield 'v. Baxter 
(1886), 12 App. Cas. 167 ; Alcoy & Gandia Ry. & Harbour 
Co. v. Greonbilt (1897), 76 L. T. 642, Mentd. Flockton v 
Bunning (1868), 8 Ch. App. 323, n. : 


7579. Whether debtor to estate may be joined.) — 


; Le Lovett, Ambler 














to obtain payment from the co. of ul 

proportion of mi urchase money payable 

to elf:—Held: the exors, were 

properly: anaile len nigh & view to 

: 10, ng compelled to 

the money ia the first Hegre i in 
t 





account 


v. GRAND TRUNK Ky, Cu, 


(1881), 28 Gr. 431.—- CAN. 
: After distribution : 

—Itven rel het se hing Beas ] 

© distributed the 

the estate, he should still be si lis 
# suit which relates 

he Cstate.—FITZGERALD  v, 
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Though generally a bill by those interested in tho 
personal estate as creditors or next of kin will 
not lie against a debtor to the estate it will under 
circumstances as in this case upon collusion with 
the representative. Deft. was also liable in the 
character of trustee & agent.—DOoRAN v. SIMPSON 
(1799), 4 Ves. 651; 31 HK. R. 336, L. O. 

Annotation -—Reld. Pearse v. Howitt (1835), 7 Sim. 471. 


7580. .}—It is a general rule that a person 
having a claim on the assets of a testator cannot 
in suing the exor. make a debtor to the estate a, 
party to the suit, but the rule admits of er: 
tions. —LANCASTER v. Evors (1841), 4 Beav. 158 ; 
5 Jur. 525; 49 BE. R. 299. 


Annotations -—Expld. Yeatman v. Yoatman (1877), 7 Ch. D, 
210. Refd.S ton v. Carron Co. (1853), 18 Beav. 146. 


7581. 1—Mere refusal by a legal personal 
representative to sue for the recovery of outstanding 
assets will not, in the absence of special circum- 
stances, justify a residuary legatee or next of kin 
in suing the legal personal representative & the 
alleged debtor to the estate.—-YEATMAN v. YEAT- 
MAN (1877), 7 Ch. D. 210; 47 L. J. Ch. 65 37 
L. T. 374. 


Annotations :—Consd. Moldrum rv. Scorer (1887), 56 lL. T. 
471. Mentd. Craven v. Craven (1908), 52 Sol. Jo. 408. 


7582. Non-proving executor—Acting as executor. } 
—.A person named as an exor., but who has neither 
proved nor renounced probate, may properly be 
made a party to an adininistration suit, where he 
has acted as an exor., or has given himself out as 
an exor., & it is not necessary to prove that he has 
actually received money. Three persons were 
named exors., & two of them proved the will. 
The third, on being applied to for information 
who were the exors., replied in a letter naming the 
two others & himself. He was made deft., & put 
in a separate answer; denying the exorship., 
but taking upon himself, or joining in, the sub- 
stantial defence of the suit made by the other 
defts., & alleging matters in opposition to pltf.’s 
claim :—Held: he was an exor. & properly a 
party. The usual administration decree was made 
against him, as against the others who had taken 
probate, & the substantial defence failing, the 
costs were ordered to be paid by all of defts., 
including the exor. who had so acted.—VICKERS 
v. BELL (1864), 4 De G. J. & Sm. 274; 3 New 
Rep. 624; 10 L. T. 77; 10 Jur. N. S. 376; 12 
W. XW. 589; 46 E.R. 924, L. JJ. 


Annotations :—Folld. Ie Lovett, Ambler v. Lindaay (1876), 
3 Ch. D. 198. Refd. Rayner v. Kochler (1872,, L. lt. 14 
Eq. 262 ; Coote v. Whittington (1873), L. R. 16 Eq. 534. 


7583. Executor prong alter judgment—Added 
as defendant.|—Where one of four exors., after a 
decree has been made in a suit instituted by one of 
his co-exors. against the two others, returned from 
abroad & proved the will:—Held: he could be 
made a party to the suit by the common supple- 
mental order.— HALDANE v. ECKFORD (1866), 14 
L. T. 14; 14 W. BR. 306, 328. 

armalion :—Folld. Guthric v. Walroud (1874), 30 L. T. 








7584, Right of creditor to defend action In name 
of representative.|—A creditor's action had been 


(1910), E. D. C. 299,—8. AF. 

1. Kxecutor named in earlier will 
—-Joinder with executora—In suit to 
have wills condemned.}—~Where_pitf., 
in an action to have w Jast will con- 
demncd, in which tho oexors, of the 
last will were defts., learned from 


his 


to & affects 
GREEN 


Parr VII.—Acrions BY AND AGAINST REPRESENTATIVE, 


instituted for the administration of A.’s estate, 
A.’s widow, his extrix., being sole deft. There 
being reason to believe that the extrix. would not 
defend A.’s estate for the benefit of his creditors 
against the claim of A.’s son, pltf. in the creditor's 
action obtained an order from the chief clerk of 
the Vice-Chancellor, giving him leave to apply for 
liberty to intervene in the action to contest the 
forfeiture, & the chief clerk of the Master of the 
Rolls, on production of such order, made an order 
giving him leave. The first order was held to be 
totally i dye . The duty of the extrix. con- 
flicting with her interest, pltf. in the creditor's 
action should have appeared in the name of the 
extrix. under an order obtained in the creditor's 
action. The only way in which such order could 
have been regular would have been by proceeding 
to add the intervening party as deft. to the 
action. —SAMUEL ¥. SAMUEL (1879), 12 Ch. D. 152 ; 
47 L. J. Ch. 716; 41 L. T. 462; 26 W. R. 750. 
gotten Meni es: Bg Seg Ge Rat 

Otway, Utway v. Otway, [1895] 2 Ch. 235; de Kvaus, 

Public Trustee e. Evans, (1920) 2 Ch. 304. 

Creditors’ actions.!-—Sce Part VIII, Sect. 6, 
post. 


Scup-secr. 4. —JOINDER OF CLAIMS. 
See, now, RLS. C., Ord. 18, r. 5. 


7585. Claim against representative-——With claim 
against representative personally.,-H. brought 
an asswumpsit: against P., administratrix of her 
husband, & declared that her husband had bought 
of him gold & silver & pearl, & was indebted unto 
him for them £200, & she, after his death, had like- 
Wise bought of him pearl, for £27, & that upon 
account she was found indebted both those sums 
unto him, & promised payment. Judgment. for 
pitf., & assigned for crror, that deft. was to be 
charged by two several actions, because she was 
charged in two manners, one in her own right, & 
the other as administratrix, & therefore the 
Judgment was reversed.—HERRENDEN vt. PALMER 
(1615), Hob. 80; 80 E.R. 238. 


Annotations :—Refd. Nutton v. Crow (1713), 10 Mod. Rep. 
170; Corner v. Shew (1838), 4 M. & W. 163. 


7586. -]—A count which states that 
deft., as exor. was indebted to plitf. for interest, for 
the forbearance at interest by pltf. to deft., as 
such exor. as aforesaid, at his request of moneys 
owing from deft. as such exor. as aforesaid, to 
pitf., states a liability arising on a personal contract 
by the exor., & not one in his representative 
character ; & such a count, therefore cannot be 
joined with counts which seck to render the deft. 
liable in his representative character.—BIGNELL 
v. HARPUR (1850), 4 Exch. 773; 19 L. J. Ex. 168 ; 
154 BK. R. 1428, 


7587, —— -}—.A count for moncy had & 
received to the use of pltf. by deft. as cxor. after 
the death of testator, charges deft. personally 
& cannot therefore be joined with counts charging 
him as exor. only.—BROWN v. MACLEAN (1849), 











dofts.’ affidavit that three carlier wills 
of deceased existed, the ct. gave pitt. 
Hberty to amend the writ & statement 
of claim by adding as a deft. an exor. 
of two of the carlier wills, who lived in 
Irclaud, & also by seeking to have the 
carlier wills condemned.—KIERNAN t. 
Kiernan (1908), 42 1. L. 1. 49.—IR. 


sonally.j—The 


eee tee eee 


PART VII. SECT. 2, SUB-SECT. 4. 


15851. Claim against representative — 
With claiin againat ree atic : 
pont ition nst. 

joining in one action a demand against 
deft. as cxor. with a demand t 
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12 L. T. O. 8. 423; subsequent . 
L. T. O. S. 199. eq proceedings, 14 


7588. ——. When alleged to arise with 
reference to estate.}—Pltf. issued a writ in an 
action, against deft. for goods sold & delivered, 
but having ascertained that some of the goods had 
been supplied to her deceased husband they had 
obtained leave to amend their writ, so that it 
might appear by it that deft. was sued as extrix. 
for part of the debt, & personally for a sum as 
representing the balance due to them for such 
goods. This leave to amend the writ was given on 
the understanding that it should be done in 
accordance with the terms of Ord. 18, r. 5, but the ° 
order did not specifically require, that pltfs. should 
allege that their claim made against deft. personally 
had arisen with reference to the estate in respect 
of which she was sued by them as extrix :—Held : 
the order was right & the right to join claims 
against an exor. as such with claims against him 
personally was given, provided that such mentioned 
claims were “ alleged,” either in the writ, or in 
the statement of claim, or in an affidavit in the 
case, to have arisen with reference to the estate 
in respect of which he was sued.—Davis & Co. v. 
SAINTSBURY (1885), 1 T. L. R. 538, D. C. 


7589. With claim against third party.}— 
That an exor. cannot be jointly sued with another, 
because he is to be charged de bonis testatoris, & 
the other de bonis propriis.— KEMP v. ANDREWS 
(1691), Carth. 170 ; 90 E. R. 704. 


7590. Claim on promise by representative— With 
claim on promise by deceased.|—-A count on a 
promise made by deft., as administrator, to pay 
money received by him, as such, to pltf.’s use, 
cannot be joined with other counts on promises 
made by the intestate.—JENNINGS v1. NEWMAN 
(1701), 4 Term Rep. 347; 100 E. R. 1056. 








7591. ---— -—-- For rent.:—-A count in 
; against husband & wife, who was 
administratrix with the will annexed, upon 


promises by testator to pay rent, cannot be joined 
with counts upon promises by the husband & wife, 
as administratrix, for use & occupation by them 
after the death of testator.—WIGLEY v. ASHTON 
(1819), 3 B. & Ald. 101; 106 E. R. 600. 


7592. Claim on account stated with representa- 
tive—With claim on promise by deceased.]— 
A count upon a promise by deft. as exor. to pay 
money in which he was found in arrear upon an 
account stated between him & pltf. of money due 
from testator, may be joined with counts upon 

romises by testator in his lifetime.—ELLIs v. 
BowEN (1801), For. 98; 145 E. R. 1125. 
Annes :—Apld. Powell rt. Graham (1817), 1 Moerc, 

*. P. 305. 


7593. .|—(1) A promise made upon 
good consideration by testator, that his exer. 
shall pay, is a sufficient consideration for an action 
in assumpsit against the exor.; & in such action 
it is neither necessary to aver assets, nor a promise 
by the exor. 


(2) On a count averring an account stated by 
deft. of moneys due from him as exor., the judgment 








him on bis own private liability, does 
not apply where the two demands are 
included in one cause of action, & the 
cause of action would be incomplete 
if brought against deft. in one capacity 
only.— CHALMERS ¢. CLARKE, 2 J. XK. 
N.S. 246. --N-Z. 
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shall be de bonis testatoris. It may be therefore 
oined with counts on promises of testator.— 

OWELL v. GRAHAM (1817), 7 Taunt. 580 ; 1 Moore, 
C. P. 805; 129 E. R. 232. 


Annotations :-——As to (1) Refd. Dowse r. Coxe (1825), 3 
Bing. 20. ds to (2) Consd. Ashby v. Ashby (1827), 7 
te C. 444. Refd. Farhali v. Farhall (1871), 7 Ch. App. 


7594. With claim for money had & 
received by representative—To the use of plaintiff. 
—A count in assumpsit for money had & receive 
by deft., as exor., to the use of pltf., cannot be 
joined with a count for money due to pltf. from 
deft., as exor., upon an account stated with him 
of money due from him as exor. Semble: a 
count for money paid by pltf. to the use of deft., 
as exor., may be joined with such a count on an 
account stated.— ASHBY v. ASHBY (1827), 7B. & C. 
444; 1 Man. & Ry. K. B. 180; 6L.J.0.8S. K. B. 
41; 108 EE. R. 789. 

Annotations :—Folld. Corner v. Showe (1838), 6 Dowl. 584; 
Brown v. Maclean (1849), 12 L. T. O. 8. 423. Consd. 
Batard v Hawes (1853), 2 E. & B. 287. RBefd. Waite v. 
Gale (1845), 2 Dow. & L. 925; Bignell v. Harpur (1850), 
4 Exch. 773; Haynes tv. Forshaw (1853), 11 Hare, 93; 
Rees v. Watts (1855), 11 Exch. 410; Mardall v. Thellusson 
iis 6 E. & B. 976; Farhall v. Farhall (1871), 7 Ch. App. 

23. Mentd. Breckon vr. Smith (1834), 1 Ad. & El. 488; 

Re Scott’s Estate, Scott v. Padwick 





Padwick ve. Scott, 

(1876), 2 Ch. D. 736 

7595. —— To use of representative.]— 
ASHBY v. ASHBY, No. 7591, ante. 


7596. With claim for work done—For repre- 
sentative.|—Counts for goods sold to & work & 
labour done for deft., as exor., cannot be joined with 
a count for money found to be due on an account 
stated with deft., as exor.—CORNER v. SHEW 
(1838), 3 M. & W. 350; 6 Dowl. 584; 1 Horn 
& H.65; 71. J. Ex. 105; 150 E. R.1179; subse- 
quent proceedings, 4 M. & W. 163. 


Annotations :—Folld. Kitchenman v. Skeel (1848), 3 Exch. 
49 Brown v. Maclean (1849), 18 L. T. O. 8. 423; 
19 L. J. Ex. 168; Farhall v. 








e 
Dt nw all 


~ TY... —— .-— 


Soe. oe = AVS ON), 
Farhall (1871), 7 Ch. App. 123. 
7597. For testator..—Where a count 

for work done & money paid for a testator, was 
joined with a count for work done for, & moncy 
due on an account stated with, defts., as exors., 
& the jury found for pltf., with general damages, 
the ct. arrested the judgment. Such objection 
might have been cured by a verdict for the deft. on, 
or @ nolle prosequi entered as to, the second count, 
——KITCHENMAN v. SKEEL (1848), 3 Exch. 49; 


nee J. Ex. 23; 12 L. T. O. S. 152; 154 E. R. 


7598. Claim for breach of covenant by testator— 
With claim for breach by assignee—Since testator’s 
death}—To a count in covenant, charging defts. as 
exors. for breaches of covenant by their testator 
as lessee, who had covenanted for himself, his 
exors. & assigns, may be joined another count, 
charging them that after testator’s death, & 
their proving the will, & during the term, the 
demised premises came by assignment to one D. 
against whom breaches were alleged; & con- 
cluding that so neither testator, nor defts. after 
his death, nor D. since the assignment to him, 
had kept the covenant, but had broken same. 


TES Ses em ee 


ptt la SECT. 2, SUB-SECT. 5.—A. 
1. What need be pleaded—That 
assels in hands of ezeculor.~ Declare. 
tion stated that A. bequeathed to pitf. 
one-fourth of £200, whick would be 











exor.; that h 


due from B. after A.'s d th ; ‘ 
by his will directed that B nee 
£50 per annum for our Fai any te 
® appo ‘ 

exor., & that iiore: than four years 


EXECUTORS AND ADMINISTRATORS. 


Plene administraverunt may be pleaded to both 
counts.—WILSON v. WicG (1808), 10 East, 318; 
103 E. R. 794. 

Amnaon :—Refd. Collins v. Crouch (1849), 18 L. J. Q. B 


SuB-sEcT. 5.—PLEADING. 
A. Claims. 


7599. What need be pleaded—That assets in 
hands of executor. |— An assumpsit against an exor. 
need not aver that he has assets.—COTTINGTON 
v. HULETT (1587), Cro. Eliz. 59; 78 E. R. 320. 
Annotation :—Folld. Pinchon’s Case (1611), 9 Co. Rep. 86 b. 


7600. -]—In assumpsit against exors. 
or the payment of a debt, it is not necessary to 
aver that they had assets for the payment of 
legacies: nor is it necessary to aver that they had 
assets for payment of debts.—PINCHON’sS CASE 
(1611), 9 Co. Rep. 86b; 77 E. R. 8593; sub nom. 
PUNCHEON v. LEGATE, 2 Brownl. 137; sub nom. 
LEGATE v. PINCHION, Cro. Jac. 294; sub nom. ANON., 
Jenk. 144, 290. 

Annotations :—Mentd. Marshalsea Case (1612), 10 Co. Rep. 
68b; Papworth v. Johnson (1613), 2 Bulst. 91; Beres- 
ford v. Gooderidge (1616), 3 Bulst. 236; Manby v. Scot 
(Gee): 1 Keb. 361; London City v. Wood ( ee 12 

od. R : ood v. London (Mayor) (1701), 2 

Salk. 683; an (1792), 4 Term Hep, 621; 

Raymond v. Fitch (1835), 2 Cr. M. & KR. 588; Phillips 

v. rps a (1883), 24 Ch. D. 439 ; pau 19 acer v. Walford 








(1887), 56 L. J. Ch. 881; Finlay v. Chirney (1888), 20 
Q. B. D. 494. 
7601. ——.]— Qu. : whether it be necessary 





in an assumpsit against an adininistrator, upon his 
own promise, to allege that he has assets.— 
EVANS v. WARREN (1620), Cro. Jac. 604; 79 
E. R. 516. 


7602. ———.j]—An exor. may be sued on & 
promise in consideration of forbearance, without 
averring assets, & although he have none.— 
PORTER v. BILLE (1673), Freem. K. B. 125; 89 
E. R. 91. 


7603. 
7593, ante. 

7604. Grant of letters of administration to 
defendant.]|—Prtro v. Ruppock (1664), 1 Sid. 
228; 82 BE. R. 1074. 

Annotations :—Retd. Gidley v. Williams (1700), 1 Ld. Rayin- 
634; Holyday rv. Fletcher (1727), 1 Barn. K. B. 29. 
7605. }—-If an action be brought 

against an administrator pltf. need not aver in 

his declaration that administration was com- 
mitted to deft. (HuLT, C.J.).—SPARKS v. CROFTS 

(1698), as reported in Comb. 465; 90 EK. R. 5938. 


7606. ——— How many executors.|—SwaALLOw 
v. EMBERSON (1665), 1 Sid. 242; 1 Keb. 865; 1 
Lev. 161; 82 EB. R. 1082. a 

a i -_— . 37 ° WwW 68, 
Aris iawlluson o Shaw (1100), 3 Terma hep. 667.” Mentd. 

ityalls v. Bramall (1848), 1 Exch. 734. 

7807. Action for debt due from particular 
fund—That fund in existence.]— In an action 
against an exor. for a debt due from testator out 
of a particular fund, it must be averred that the 
fund was solvent, ctc.—ANON. (1673), 1 Mod. Rep. 
163; 86 Ki. R. 802. 





———-.]— POWELL v. GRAHAM, No. 

















bad elapsed since the death of A. :-—— 
Held: Bad for not averring that-deft. 
had received the money from 
Brown rv. Harpina (1855), 3 
249.—CAN. 


. should pay ~ 
All. 


Part VII.—AcTIONS BY AND AGAINST REPRESENTATIVE. 


B. Defences. 
(a) In General. 
See R. 8. C., Ord. 19, rr. 13, 15; Ord. 21, r. 5. 


7608. Different defences may be pleaded—By 
executors sued fJointly.|\—Where an action is 
brought against several exors., although no one 
of them can be compelled to act in unison with 
the rest, & each ney plead separate pleas, yet 
the ct. will take that plea which is best for testator’s 
estate.—Srorr v. LORD (1862), 31 L. J. Ch. 391; 


&L.T.817; 8 Jur. N.S. 249; 10 W. R. 284. 


7609. Whether defence must be taken—In favour 
of general body of creditors.]|—There might 
possibly be a question whether an exor. could 
properly be made a deft. under Bills of Exchange 
Act; & although I would give no opinion whether 
the exor. in the present case might have objected 
to that proceeding, still, as between themselves 
& the general creditors of testator, I am of opinion 
that they were not obliged to take that line of 
defence (KNIGHT-BRUCE, L.J.).—- Re SKIGGS, 
MARRIAGE v. SKIGGS (1859), 4 De G. & J. 4; 
28 L. J. Ch. 433; 83 L. T. O. S. 21; 5 Jur. N.S. 
325; 7 W. KR. 320; 45 E.R. 2, L. JJ. 
dp notation :—Refd. Hewat v. Davenport (1872), 21 W. R. 


(6) Ne unques Executor. 

7610. What must be traversed—That defendant 
was executor.J]—-In assumpsit against a person as 
exor., a plea in abatement, that testator made 
another person exor., who proved the will, & 
took upon him the execution thereof, must 
traverse that deft. was exor.—SINGLETON v. 
0 ae (1677), 2 Mod. Rep. 168; 86 E. R. 


7611. Whether available to one executor—As to 
co-defendant./—Pitf. declared against A. & B. as 
exors., alleging that they as exors. were indebted 
to him for the use & occupation of certain messuages 
held of him by them as exors. under a demise to 
testator, & that, in consideration of the premises, 
they as exors. promised to pay. Plea, by A., 
that B. never was exor., nor ever administered, 


PART VII. SECT. 2, SUB-SECT. 5.— 
B. (a). 


m. Submission to arbitration by 
defts., 


PART VII. SECT. 2, SUB-SECT. 5.— 
B. (b). 


which remaius unsold, is no defence to 
an action by the creditor for his debt.— 
Bisnor v. ROBINSON (1867), 12 N. B. R. 
(Lt Han.) 68.— CAN. 
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etc. :—Held: the declaration was good in sub- 
stance; & that the plea was bad, as setting up 
a personal discharge, of which B. only could avail 
himself.— ATKINS v. HUMPHREY (1846), 2 O. B. 
654; 3 Dow. & L. 612; 15 L. J. C. P. 120; 6 
L. T. O. 8. 347; 135 E. R. 1103. 

Annotation -—Mentd. Lowe v. Ross (1850), 5 Exch. 553. 


(c) Plene administravit. 
i. In General. 


7612. Effect of plea—Admission of executor- 
ship.|—WatTson’s Case (1594), Moore, K. B. 
396; 72 E. R. 651. 


76138. ——.J]—Ifi an exor. pleads plene 
administravit & thereupon issue is joined, deft., 
has admitted himself exor. & therefore cannot 
show that he only acted as agent for the exor., 
for then he should have pleaded ne unques exor. 
But if he give in evidence a retainer pltf. cannot 
object that as exor. de son tort he cannot retain 
without showing the will & who are rightful exors. 
—ARNOLD v. ARNOLD (1733), Bull. N. P. 143 a. 


7614. Admission of debt not of amount.}— 
In an action against an exor. upon plene adminis- 
travit pleaded, pltf. must prove his debt, otherwise 
he shall recover but 1d. damages, though there be 
assets, for the plea only admits a debt but not 
the quantity.—SHELLY’s CasE (1693), 1 Salk. 
296; 91 EK. R. 262. 


Annotations :—Refd. Young v. Cawdrey (1819), 8 Taunt. 
733. Mentd. Hancock v. Podniore (1830), 1 B. & Ad 
260; Edwards v. Edwards (1834), 2 Cr. & M. 612. 


7615. Of what goods plene administravit should 
be pleaded—-All goods belonging to deceased at time 
of death.]—Plene administravit of the goods which 
were the intestate’s at the time of his death, is 
good..—-BUCKLAND v. Brook (1594), Cro. Eliz. 
315; 78 E. R. 565. 

Annotation :—Refd. Bank of England v. Morrice (1738), 

Leo temp. Hard. 219. 

7616. Action against executor of 
executor.]|—It is not enough for the exor. of an 
exor., sued for breach of covenant made by the 
original testator, to plead plene adnuinistravit of all 














tion aguinst intestate’s lands on a 
judgment against the administrator, it 
is not indispensable to reply to a plea 
of plene ministrari{t, that inteatato 
died seised of lands.—MEIN tr. SHORT 
see 9 Cc. P. 244; il Cc. P, 430.— 


— 


: t. Replication ‘ Lands" — Admis- 
. é q. Plea by too erecutors— Verdict 1 a— : 

debt Action for debt — Cumonaing against one only.}—On a plea of ne be pale a, pied} » hay a ne 
not p ea aatbacial gg eel aya ub Pagpech ey ate admission of the truth of the plea 
sa Te iristravil.-—- HOGAN . 
debt pan yt aie (1853), 10°U. C.K Monigor’ (1864), 14 C. DP, 441.-—-CAN, 

; ; . * & IKhen plea not available 
bili Effect of ’ plea — Personal lia-  Neclaration on scire facias—T'o revive 
o.-——— No notice of special u oF misso -}—In an action On judgment against erecutor.}—An exor. 
debt.|\—S3, administered t} y two pro ry, notes the bs estopped from pleading lene 
insolvent, at the request of iS clips exora. of tho maker they pleaded that qdministracit to a declaration on a 
contract creditor, & was 80 by tho y oe eee ear . obtained  gej, fa. to revive a judgment against 


lattor with & summons for his 


© took no steps to ina 


a ot, & judgment was entered for 
the debt & costs to be levied of the 


himself.— Woop v. LEEMING (1832), 


ascertain whether ds of testato 2 O. S. 508.—CAN. 
alee toe any other debts, but | ipeeitcly if Rhee hal co mck thorn b. —— Submission to arbiiration.]} 
chattel udgment by default, & allthe & if not, then to be levied of the goods — An exor. or administrator may 
under he porty of Intestate was sold of defts. A motion to amend the by @ submission to arbn. preclude 
administ aa exccution :—Held: the judgment by reliev defts. from himself from pleading plene admeiints- 
defence of no anus not ect up the personal lability was —Hvurex  fravit, & thus render himself personally 
dobt.— otice of the s v. Paocror (1883), 10 P, R, 35. Reip (1866), 16 


H i peoialt 
11 Gr. Pet peer Sea ®. EDISON (18653, 


BD. ——— Bequest by debtor to credi- 
ah dou. defence.|~-A_ bequest by 
ee t to hig arcat r of a logacy 
cat © amount of the debt, payable 

of the proceeds of certain property 


PART VII. SECT. 2, SUB-SECT. 5.— ae 
B. (0) i. 


2. Whether replication necessary.) 


—Semble: for the dod gry of enabling 


the oreditor of intes 


CG. RP. 247.—CAN. 


—— Real catate unadminis- 
tered.}—In an action brought by pitfs. 
to recover a balance due on a mtge. 
& bond given by B., deft. pleaded that 
he had “fully administered all B.'s 
personal 


to get exeou- estate which had ever come 
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5, B. (c) i. & ti., (d) & (e).] 


the goods & chattels of the original testator at 
the time of his death come to the hands of deft., 
etc., without also pleading plene administravit by 
the first exor.; or at Jeast that he, the second 
exor., had no assets of the first ; so as to show. that 
he had no fund out of which any devastarit by 
the first exor. could be made good.—WELIS vt. 
FYDELL (1808), 10 East, 315; 103 E. R. sk ag 

ions — . Meyrick v. Anderson (1850), . B. 
Atos Wilson Bet eta, L. K. 7 Exch. 84. 

7617. Whether plea need be specifically pleaded.| 
—Deft., as extrix., pleaded no assets, without 
any averment of plene administravit ; pltf. replied, 
assets in hand:—Held: upon this issue deft. 
might show assets exhausted by payment; & 
the jury having found such to be the fact, the ct. 
refused to grant a new trial, or to enter judgment 
non obstante veredicto.—-REEVES v. WARD (1835), 
2 Bing. N. C. 235; 1 Hodg. 300; 2 Scott, 390; 
5L. J.C. P. 67; 1382 E. BR. 93. 


ii. When Availadle as Defence. 


7618. To action for payment of rent—-Rent 
incurred since testator’s death.}—Semble: in an 
action of covenant for payment of rent, against 
deft. as exor., plene administravit is a good plea, 
although the rent incurred in his own time, & 
the declaration states an entry & holding by deft. 
since testator’s death.—BovLron v. CANON (1675), 
Freem. K. B. 336; 3 Keb. 446; 89 E. R. 250. 


7619. — -—~To debt in the debet & 
detinet against an administrator, for rent incurred 
in his own time, the plea of plene administravit is 
bad.—SackKILL v. EVANS (1674), Freem. K. B. 171: 
89 E. ht. 123. 

7620, ——.}—Whether plene adminis- 
travit be a good plea in covenant against cxors. 
where the breach is for non-payment of rent 
incurred in their own time. 

There is no doubt but defts. might have been 
charged as assignees of the term, if no other 
judgment can be given but only against defts. 
as ro then ae will be a good plea (LEE, C.J.). 
——LYDDALL v, DUNLAPP (1743), 1 Wils. 4; 5 
E. B. 460. saa ai 
Annotation :—Apld. Wilsun v. Wigg (1808), 10 East, 313. 


7621. — -j—(1) An exor. cannot plead 
plene administravit to an action for rent or non- 
repair, on the covenant of testator. 

(2) Where deft. is charged as cxor. jud ent 
shall be de bonis testutoris, though he might hive 
been charged as assignee.—BUCKLEY v. PIRK 
Coe 10 Mod. Rep. 12; 1 Salk. 316; 88 KE. R. 











— 








Annotations :—As to (2) Consd. Rubery v. Ste 
4 B. & Ad. 241 ; Wollaston v. Hakewiil (1841 1. Rees red : 
297. Reid. Lyddall v. Dunlapp (1743), 1 Wils. 4- hee 
ye ee v. Vane, Norcliffe’s Claim (1887 ), 57 
. ° De 


7622, —— -——.]—Where a tenant dies, & his 


to his hands as adininistrator de —..... 

20n. Besides personal property there 

was real estate which the administrator as 

might have made available as assets, judgment. 


but which had not been administered 
nor had the value of It been realised for 
the benefit of the estate :—Held . 


an adninistrator deft. has nut ple 
plene udministravit he must. Beagetetn 
ce uskets fo satisfy the 
; sANUSTAFF v. L 

(1920) 2 W. WLR. 418; 13 Sask de dt’ 
265; 55 D. L. J. 420.--CAN, 
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exor. enters on the premises, & is sued for rent, 
the latter, in order to escape liability, total or 
partial, must plead specially that he has entered 
solely as exor., that there are no assets, & that the 
value of the land is not equal to the rent paid 
for it.—PATTEN v. REID (1862), 6 L. T. 281; 26 
J.P. 421. 

7623. To action on arbitration award referred by 
representative.}—-Where deft. bound himself as 
administrator to abide by an award to be made 
touching matters in dispute between his intestate 
& another, & the arbitrators awarded that he as 
administrator should pay, etc., he cannot plead 
plene administravit to debt on the bond.—BARRY 
v. RusH (1787), 1] Term Rep. 691; 99 E. R. 1824. 


7624. To action on breach of covenant by testator 
—Joined with claim for breach since death.]|— 
WILSON v. W1iGG, No. 7598, ante. 


7625. Residue paid over within six months.] 
—Plene administravit is no bar to an action 
against an exor. upon a covenant by testator, 
where the exor. has paid over the residue within 
six months after probate.—Davis v. BLACKWELL 
(1832), 9 Bing. 5; 2 Moo. & 8.7; 1. J. CP. 
140; 131 E.R. 516. 


7626. To action by legatee—Legacy left in 
executor’s hands by say Paget peena Ror an exor. 
agrees with a legatee to allow him interest on his 
legacy if he will permit it to remain in his hands, 
it becomes a loan to the exor., for which he is 
personally liable at law, & cannot plead plene 
administravit in bar to an action by the legatee.— 
WASNEY v. EARNSHAW (1834), 4 Tyr. 806. 


7627. To action for dilapidations—-When assets 
exhausted in payment of simple contract debts.|— 
The exor. of a deceased incumbent is bound to 
satisfy simple contract debts before paying for 
dilapidations by testator. ‘Therefore, in a suit 
on the custom of England for dilapidations, by 
the successor of a deceased incumbent against the 
exor., it is a good plea that, since the commence- 
ment of the suit, deft. has paid simple contract 
debts, leaving no assets to be administered.—- 
BRYAN v. CLAY (1852), 1 E. & B. 38; 22 L.5.Q.8B. 
23; 20 L. T. 0.8, 643; 173. P. 38; 17 Jur. 276 ; 
1W. RK. 20; 118 E. 2. 351. 

:—Refd. Je Monk, Wayman tv. Monk (1887), 

35 Ch. D. 583. 





(d) L’lene administravit prater. 


7628. To what time plea should refer.|—. 
administravit ill pleading, if it want the words, 
et quod ipse non habel, etc. If the exor. who has 
no effects belonging to testator will not take 
advantage of that defence at the proper time, 
he shall not do it afterwards.—JIEWLET v. FRAM- 


| INGHAM (1681), 3 Lev. 28; 83 E. R. 560. 


Annotation :—Retd. Reeves v. Ward (18355), 2 Scott, 390. 


7629. -~---—-.|—In covenant against an exor. sued 
as an assignee for breaches of covenants to pay 
rent & to ne er incurred in his time, it was 
pleaded, that deft. was exor. of the lessee ; that the 


erecutor to plead.}—In a very hard caso 
@ new trial was granted to enable an 
cxor. to plead plene administravil.— 
MCMARTIN 9, ‘TRAVELIER (1836), 5 
O, 8. 155.—-CAN, 


with 


the administrator was chargeable.— {. Fail 1 
NORTHRUP v, CUNNINGHAM (1892), 24 PART VII. SECT. 2, SUB-SE Bee ie Og ete 

F ’ ‘2, “SECT. 6.—  cxecutor—~ B y f stration.j—- 
N.S. 2. (12 R. & G.) 188.—CAN, B. (oc) fi. KoTzx +. ROeTRRD Cenoh, : ‘eh. 


d. L£ffcct of failure to plead.}—If 


@. Grant of new trial—to cnable 


199.—S. AF. 
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premises vested in him as such exor. only, & not 
otherwise ; that the profite of the demised premises 
at the time he became exor., & since that hitherto, 
were less than the rent reserved; & that deft. 
had paid to the pltf. before commencing the suit 
£225, being all that remained in his hands of the 
profits by him at any time received therefrom, & 
that he had never since received any such profit. 
In two other seat deft. added to the above state- 
ment, that the sum of £225 so paid before the 
commencement of the suit was all the money which 
remained in his hands, not only on account of the 
profits of the premises received by him, but of all 
the goods & chattels which were of deceased which 
had come to his hands to be administered; & 
that he had not at the time of the commencement 
of the suit, or at any time since, any profits or 
goods & chattels of deceased in his hands to be 
ndministered :—Held: to be insufficient, for not 
stating that during the interval between the 
payment of the £255 & the commencement of the 
suit, deft. had no assets.—REID v. TENTERDEN 
(LorD) (1833), 4 Tyr. 111. 


Annotations :— Consd. Hornidge v. Wilson (1839), 3 Per. 
Dav. 641. Reid. Sleap v. Newman (1862), 12 C. BL. N.S. 
116. 


7630. Plea of plene administravit by co-defen- 
dant executor—Plea by first defendant bad.}— 
If one of two exors. plead plene administravit 
preter 408. & conclude in bar; & the other plead 
plene administravit generally ; the first plea is 
bad.— BALDWIN v. CHURCH (1716), 10 Mod. Rep. 
323; 88 E.R. 747. 


uinnotation :—Mentd. Elwell v. Quash (1716), 1 Stra. 20. 


71631. Plea already pleaded in former action— 
May be pleaded in subsequent action.'—If an 
exor. or administrator plead plene administravit 
preter a certain sum, & afterwards to another 
action brought in the same term plead also plene 
administravit preter the same sum, & as to that 
sum that he had confessed it in the other action, 
such plea is a good bar.— WATERS v. OGDEN (1780), 
2 Doug. K. B. 452; 99 EB. R. 288. 


Annotations :—Refd. Prince v. Nicholson (1814), 5 Taunt. 
; Mentd. Ayrey v. Davenport (1807), 2 Bos. & P.N.R. 
47 e 


7632. Effect of plea—Admission of assets to 
amount pleaded.|—In assumpsit by A. against 

. C., & D., as extrix. & exors. of E., for a debt 
due from E., C. & D. severally pleaded plene 
administravit. B. pleaded plene administravit, 
except as to £383 6s. 7d., & also except as to certain 
goods of the value of £481 138. 6d. A. signed 
judgment for £1,280 1¥3s., to be levied, as to 
£865 Os. ld., of the assets confessed, & as to the 
residue, of assets in futuro. Under a fi. fa. the 
goods produced £400 9s. 5d. B. gave a cheque 
on the bankers, with whom the £383 6s. 7d. had 
been deposited; which was dishonoured, not 
being signed by C. & D.:—Held: B. was bound 
by her admission that the money was in her 
hands, & consequently was guilty of a devastavit 
to the amount of the £383 6s. 7d. Semble: B. 
was liable for no more than £400 9s. 5d. in respect 
of the goods.—CoopeR v. TAYLOR (1844), 6 
Man. & G. 989; 7 Scott, N. R. 950; 13 L. J. CO. P. 


nae 21. T. 0. S. 348; 8 Jur. 450; 134 BE. R. 


Annotation :—Refd. Jewsbury v. Mummery (1872), L. R. 8 | 


735 


(e) No Assets ultra. 


7633. Form of plea—Must be specific.|—In 
debt against an administratrix, she pleaded a 
debt due to the King, by recognisance, & several 
other recognisances, & that she had fully 
administered, & that she had, etc., no goods & 
chattels of the intestate in her hands to be 
administered, except to the value of the debt 
to the King, & of the recognisances, & averred that 
all the recognisances were yet in force, & that she 
had no goods & chattels of the intestate in her 
hands to be administered, except goods & chattels 
which were not sufficient to satisfy the recog- 
nisances. Pitfs. replied, as to one of the recog- 
nisances, that it was made for security of a less 
sum, & that such sum had been paid & received 
in full satisfaction, & as to another, that it was 
made to secure the performance of certain 
covenants, & that none of them were broken, & 
as to the others that they had been paid by the 
intestate, & that they were kept in force by 
covin, & with intent to defraud pltfs. of their 
debt, & that deft. had in her hands goods & 
chattels, etc. Upon demurrer, judgment was 
given for pltfs., & resolved: (1) Deft.’s plea is 
repugnant in itself in first averring that she had 
goods & chattels, etc., to the value of the recognis- 
ances, & afterwards that she had goods & chattels, 
etc., which were not sufficient to satisfy them ; 
(2) an exor. or administrator ought to plead that 
he has not goods & chattels, except to the value 
of the debts, or if he has not assets to satisfy the 
debts of record, then, that he has not goods & 
chattels, etc., except to the value of a sum 
certain, etc., but not except goods & chattels 
not exceeding or which are not sufficient to 
satisfy the debts; (3) if the plea in bar be 
insufficient in matter, & the writ & declaration 
good, & the replication superiluous, without any 
matter which impugns or destroys the action, 
pltf. shall have judgment.—TRESHAM’S CASE 
(1612), 9 Co. Rep. 108 a; 77 E. R. 891; sub nom. 
BROOKESBY & VAUX v. TRESHAM, 1 Brownl. 51. 


.{nnotations :—As to (1) Refd. Samms v. Mercer (1621), 
Cro. Jac. 626; Gilbert v. Dee (1681), Freem. K. B. 537. 
Gencrally, Mentd. Ballo & Griffith v. Briard (1624), Lat. 
225; Anon. (1706), 1 Com. 150; Prescott v. Levi (1835), 
1 Scott, 726. 
7634. ——— Whether Judgment for just debt.}|— 

Qu. : if a plea of no assets to satisfy the judgments 

pleaded be good, or if it need be averred they 

were for a just debt.—SammMs tv. MERCER (1621), 

Cro. Jac. 626; 79 BE. R. 539. 


7635. All judgments must be pleaded.]— 
Exor. must plead all the judgments in force against 
him.—ATFIELD v. PARKER (1701), 12 Mod. Rep. 
496; Holt, K. B. 310; 88 BE. R. 1472; sub nom. 
PARKER v. ATFIELD, 1 Ld. Raym. 678; 12 Mod. 
Rep. 527; 1 Salk. 311. 

Annotations :—Consd. Pease v. Naylor (1792), 5 Term Rep. 
oO Refd. Bank of England r. Morice (1736), 2 Stra. 
7636. What judgments may be pleaded—Judg- 

ment recovered against executor as administrator— 

Confessed while suit pending.!—An exor. cannot 

avail himself of a judgment which he has confeased 

in an action against him as administrator, pending 

the suit to which he pleads it.—ANoNn. (1585), 

Cro. Eliz. 41; 78 E. R. 806 


7637. 








——.J—An exor. or administrator 
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Sect. Peo ibdiad against representative: Sub-sect. 
» B. (e), 7 = on 


may plead judgment recovered against them as 
inistrator or exor.—SMALPEACE v. SMALPEACE 

(1598), Cro. Eliz. 647; 78 E. R. 886. 

Annotation :—Refd. Parker v. Masters (1669), 1 Sid. 404. 


7638. Judgment against one of several 
representatives.|—A recovery against one adminis- 
trator shall bind all; & may be pleaded with no 
assets ulira to an action for another debt of the 
intestate’s.— FURTHER v. FURTHER (1596), Cro. 
Eliz. 471 ; 78 E. R. 708. 

Annotation :—Refd. Parker v. Masters (1669), 1 Sid. 404. 
7639. .]—PARKER v. MASTERS (1669), 

1 Sid. 404; 82 1. R. 1182, 

7640, -—— Judgment not bona fide.]—In debt 
upon bond against administrators, they pleaded 
several former judgments obtained against them 
in the ct. of Chichester, amounting in the whole 
to £514 Os. 8d. & that they had not goods or chattels 
of the intestate in their hands to be administered 
except to a less value. Pltf. replied that defts. 
had compounded for a less sum, & that the judg- 
ments are kept on foot by covin to defraud him, 
etc. Upon demurrer to this replication judgment 
was given for pltf.—TurNor’s CASE (1610), 8 
Co. Rep. 182 a; 77 E. R. 673. 

Annotations :—Consd. Tresham’s Case (1612), 9 Co. Tee 
108 a. Refd. Read r. Dawson (1676), Freem. K. B. 215; 
FitzPatrick v. Strong (1727), Gilb. Ch. 251. Mentd. 
Norton v. Simmes (1614), Hob. 12; Ley v. Luttrell (1619), 
Palm. 70; Marshall r. Freake (1622), Palm. 287 ; Brock- 
ham’s Case (1628), Litt. 128; Horn v. Barbar (1635), 
Cro. Car. 421; Philips v. Bury (1694), Skin. 447; Arnote 
vt. Breame (1704), 6 Mod. see 244; London (Bp.) o. 
Mercer’s Co. (1731), 2 Barn. K. B. 108. 

7641. Void judgment.|—When an exor. 
pleads a judgment, not merely erroneous, but 
vold, as a recovery in an impossible term, the 

lea is bad.—DRAKE v. RANDALL (1678), Freem. 

. B. 255; 89 E. R. 183; sub nom. RANDAL'S 
CASE, 2 Mod. Rep. 308. 


7642, ——— Judgment recovered since general 
issue pleaded.}—An exor. may plead, puis darrein 
continuance, unreversed judgments in debt on 
simple contracts of testator, recovered against 
the exor. in suits commenced since he pleaded 
the general issue in bar in the principal case.— 
PRINCE v. NICHOLSON (1814), 5 Taunt. 665; 1 
Marsh. 280; 128 E. R. 852; subsequent pro- 
ceedings (1815). 6 Taunt. 45. 

Annotation :—Apld. Lyttleton v. Cross (1824), 3 B. & C. 317, 


7643. In what cases available—Action on judg- 
ment debt—Goods taken on statute.]}—An exor. or 
rator ought to pay a debt due by judg- 
ment, before a debt upon a statute or recognisance 
of an older date; but if the goods are taken on a 
statute, he may plead that he had not aliqua alia 
bona preter.—BEREBLOCK v. READ (1603), Cro. 
Eliz. 734; 78 E. R. 967; sub nom. BrarBLock 
v. READ, Cro. Eliz. 822; eub nom. REDE v. 
BERELOCKE, Yelv. 29; subsequent proceedings, 
~~ ee BEARBLOCK v. READ (1611), 2 Brownl. 
9 e 
Annotations :—Retd. Prinn v. Edwards (1695), 1 Ld. Raym 
47. Mentd. Anon. (1692), ‘ . 48; ; 
v. Kiltee tore (i701), ik Mod. Rep. ee0" $5 Lancashire 
7644. Action on bond—Debt on existin 
statute merchant.]—To an action of debt on bond 
against an exor., if deft. plead, that testator was 

















indebted to pltf. upon a statute merchant Pb 
in force, & no assets ulira, pltf. may reply, t 
the statute was destroyed by fire.—BUCKLY v. 
Howarp (1674), 1 Mod. Rep. 186; 86 E. R. 818 ; 
sub nom. BULKLY v. HOARE, Freem. K. B. 44. 


7645. Effect of plea.]—A plea by an exor. that 
six judgments are recovered against him, each for 
£20, & that he has only £10 assets, is a confession 
of assets beyond the sums recovered 9 | five of 
them.—ASHTON v. SHERMAN (1697), 1 . Raym. 
263; Carth. 429; Comb. 444; Holt, K. B. 308 ; 
12 Mod. Rep. 153; 1 Salk. 298; 91 EF. R. 1072. 
Annotation -—Mentd. Corner v. Shew (1838), 3 M. & W. 350. 

7646. What are assets—Not goods distrained & 
apounerea coe impounded are not assets. 
Debt against an exor., who pleaded he had rtens 
in ses maines, but certain goods, distrained & 
impounded: it was adjudged to be no aasets to 
COATES a sa aNON: (1583), Cro. Eliz. 28; 78 


(f) Release and Satisfaction 

7647. Availability of general release—In action 
for breach of covenant.]—Whether a release of all 
demands on testator’s estate will bar an action 
against exor. for a breach of covenant by testator. 
—MoRRIS v. WILFORD (1678), Freem. K. B. 474; 
2 Lev. 214; 2 Show. 46; T. Jo. 104; 3 Keb. 
814, 840; 89 E. R. 355; sub nom. MORRIS v. 
PuHILpot, 2 Mod. Rep. 108. 

Annotations :—Refd. Topham v. Tollier (1702), 2 Ld. Raym. 
786. Mentd. Solly v. Forbes (1820), 2 Brod. & Bing. 38; 
Squire v. Ford (1851), 9 Hare, 47. 

7648. Availability of release—Of all right to 
personal estate.|—A release of all right to the 
personal estate of an intestate will not discharge 
a debt due from him. Particularly if the release 
imports to be made for settling disputes which had 
arisen between pltf. & deft. concerning the right 
of administration —-TOPHAM v. TOLLIER (1702), 
2 Ld. Raym. 786; 2 Salk. 575; Holt, K. B. 621; 
92 E. R. 25. 

7649. How release pleaded—-Consideration must 
be stated.|—In a plea of a release, the considera- 
tion for which the release was given must be 
stated.—Brooks v. SuTron (1868), L. R. 5 Eq. 
oy. ; 37 L. J. Ch. 3113 18 L. T. 224; 16 W. R. 

70. 

7650. Whether plea of satisfaction available— 
In action of debt on a bond—Personal bond of 
administration substituted.|—-To debt upon bond 
against an administrator, deft. may plead, that 
he gave another bond in his own name in discharge 
of the first bond.—PEoK v. Hitu (1676), 2 Mod. 
Rep. 136; 86 E. R. 986; sub nom. BLYTHE v. 
Hix, 1 Mod. Rep. 221, 225. 

Annotation :—Refd. Weston v. Foster (1836), 3 Scott, 164. 
7651. By payments made to testator in his 

life.|—Exor., charged by his answer, not permitted 

to discharge himself by his affidavit of payments 
to testator in his life. Admission of the receipt 
of sums, which sums he had paid, etc., a good 

discharge.—RIDGEWAY v. DARWIN (1802), 7 

Ves. 404; 32 E.R. 164, LC. 

Satisfaction generally.|}—See Equiry, Vol. XX., 
pp. 149 et seq. 

(g) Lapse of Time. 
i. In General, 


7652. How far laches available—In action for 
legacy.}—In 1783 testator bequeathed the residue 
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of his estate upon trust for his five children equally 
at twenty-one, of whom pltf. was one. In 1799 

Itf. attained twenty-one; in 1800 she married. 

isputes arose as to the amount of her share. 
In 1807 one of the trustees, D., wrote to the husband 
to state that the share of the wife amounted to 
£1,139, ‘‘ which sum I have placed out so as to pay 
you 5 per cent. interest; the principal you can 
have at any time by giving notice. I shall be 
glad to hear from you in respect to this.” The 
husband never answered the letter. In 1829-1830 
plitf. attempted to enter into correspondence with 
D., then the surviving trustee, but D. refused to 
answer her inquiries, stating that he would answer 
the husband only, whom he considered the proper 
person. In May, 1844, D. died, leaving deft. 
his sole exor. In Oct. 1844, the husband, ignorant 
of D.’s decease, addressed him on the subject. 
Deft. opened the letter, &, as soon as he under- 
stood the claim, utterly rejected it. In 1850 deft. 
finished distributing his testator’s estate. In 1855 
pltf.’s husband died, & thereupon she filed a bill 
against deft., as the exor. of the last surviving 
trustee, claiming the £1,139, & interest since 1807, 
as her chose in action, coming to her by survivor- 
ship. ‘There was not the slightest evidence that 
either principal or interest had ever been received : 
ve eld : such a suit, if a suit for a legacy, was 
barred by laches, by analogy to the statute; if a 
bill for enforcing a trust, it ought to be a bill by 
the husband’s representative, as for his fund 
reduced into possession in 1807, & in such case 
ought also to be barred by laches.—FREEMAN v. 
DownpineG (1856), 2 Jur. N.S. 1014. 


ii. Statutes of Limitations. 
See, generally, LIMITATION OF ACTIONS. 


7658. Action not brought within six years of 
accrual of cause of action.|—It is no answer to 
a plea of Stat. Limitations, that, after the cause 
of action accrued, & after the statute had begun 
to run, debtor, within six years, died, & that, by 
reason of litigation as to the right to probate, 
an exor. of his will was not appointed, until after 
the expiration of the six years, & that pltf. sued 
such exor. within a reasonable time after probate 
granted.— RHODES v. SMETHURST (1840), 6 M. & W. 
351; 9L. J. Ex. 330; 4 Jur. 702; 151 EB. R. 447, 
Ex. Ch. 
Annotations :—Distd. 

L. J. Q. B. 439. 

N. 8. 393. 


OF eg til v. Mornington (1858), 27 
Apld. Penny v. Brice (1865), 18 C. 8. 

Refd. Freake v. Crancfeldt (1838), 3 My. & Cr. 
499; Homfray v. Scroope (1849), 13 Q. B. 509 ; man 
v. Tranch (1852), 16 Jur. 1141; Towns v. Mead (1855), 
16 C. B. 1233 Coombs v. Coombs (1886), L. R. 1 P. & D. 
288; Segram tv. Knight (1867), 2 Ch. App. 628; Se 
Benzon, Bower v. Chetwynd, 11914) 2 Ch. 68. 


7654. Action brought in lifetime of deceased— 
Continued against representative within reasonable 
rar A an action by a creditor against 
his debtor, commenced within six years, abates 
by reason of the death of deft. intestate, the 
reasonable time allowed for commencing a fresh 
action against the personal representatives, in 
order to prevent the operation of Stat. Limitations 
dates from the granting of the letters of adminis- 
tration; & the right of pltf. in this respect is not 
affected by delay on the part of the next of kin 
in obtaining administration.—CURLEWIs v. MORN- 
INGTON (RARL) (1858), 27 L. J. Q. B. 439; 32 
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h. Legatee & executor same person enti 


—Whether Statute 
applics.}—When the person liable for 
) mont of a legacy 


& 
to receive it are the same, no 


7137 


L. T. 0. 8. 29; 4 Jur. N.S. 1102; .R, 
ok ; 6 W. R. 682, 


Annotations :—Consd. Sturgis v. Darell (1859), 4 H. & N. 
622. Distd. Penny v. Bri 65), . BON. S. : 
Folld. Swindell v. Balkeloy C1886). Ys 18 5 b. aso" ane 
7655. -|— Where an action on a money 

bond abates by the death of deft. & no personal 

py Br cirri is appointed for twenty years, but 
after that time letters of administration are granted, 

a fresh action may notwithstanding the lapse of time 

be maintained on the bond against the adminis- 

trator, if commenced within a year after his 
appointment, as according to the equitable con- 

struction put upon Civil Procedure Act, 1833 

(c. 42), 8s. 3, adopted by analogy from Stat. 

Limitations, the right of action is not in such case 

barred.— STURGIS v. DARELL (1860), 6 H. & N. 

120; 20 L. J. Ex. 472; 2L. T. 808; 6 Jur. N.S. 

1351; 8 W. R. 653; 158 E. R. 50, Ex. Ch. 

Aen :—Folld. Swindell v. Bulkeley (1886), 18 Q. B. D. 

JU. 











7656. ——.]—Pltf. issued a writ against 
his debtor within six years from the accrual of 
the cause of action. Debtor died before service 
of the writ. An action in respect of the same cause 
of action was commenced against debtor’s exors, 
after the six years had expired, but within twelve 
months from the grant of probate of debtor’s will : 
—Held: the action was not barred by Stat. 
Limitations, & the law in this respect has not been 
altered by the Jud. Acts & rules.—SwWINDELL »v. 
BULKELEY (1886), 18 Q. B. D. 250; 56 L. J. Q. B. 
ay 56 L. T. 38; 35 W. R. 189; 3T. L. R. 183, 


7657. What will take out of statute—Payment 
by one executor.|—Semble: an acknowledgment 
in writing, or payment by one of several exors., 
of a debt due from testator is not sufficient to take 
the case out of the Stat. Limitations as against 
his co-exors., even though made by him in his 
executive capacity.—SCHOLEY v. WALTON (1844), 
12 M. & W. 510; 13 L. J. Ex. 122; 2L.T.0.S. 
331; 8 Jur. 319; 152 E. BR. 1299. 

Annotations :—Consd. Spollan vr. Magan (1851), 18 L. T. 0.8. 

200; Re Macdonald, Dick ». Fraser, {1897} 2 Ch. 181. 
Menid. Callander v. Howard (1850), 10 C. B. 290; Nash 
v. Hodgson (1855), 6 De G. M. & G. 474. 


7658. Creditors suit for administration— 
Where no claim made in suit.|—Semble: the 
existence of a creditor’s suit for the administra- 
tion of the estate of a deceased debtor does not 
prevent the operation of Stat. Limitations against 
a debt, in respect of which no claim is made under 
the decree.— TaTam v. WILLIAMS (1844), 3 Hare, 
347 ; 67 E.R. 415. 

Annotation :—Refd, Knox cr. Gye (1872), L. R. 5 H. L. 656. 


7659. Payment to separate account in 
bank.|—Testator died in 1818. A., his adminis- 
trator, received assets & placed them in a bank, to 
an account: ‘“ A.’s trustee,” & where they still 
remained. A. died in 1853, & to a suit, instituted 
by the administrator de bonis non of the original 
testator against the representatives of A. & the 
bankers, to recover the fund, the representatives 
of A. set up Stat. Limitations, but the bankers 
were willing to pay the amount :—Held: the 
statute was inapplicable, & a decree was made for 

ltf.—Smita v. AcTON (1858), 26 Beav. 210; 7 
W. R. 159; 63 BE. R. 877. 








of Limitations question of limitation can arise. 
NARRONDAS v. NARRONDAS (1907), 
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Sect. 2.—Actions against re 
6,A. & B.3 subd-sect. 7. 


Sunp-sEcr. 6.—EVIDENCE. 
A. In General. 


Admissibility — Admissions by co-executor.|— 
See Evmpence, Vol. XXII., p. 91. 


7660. Onus of proof on representative—Where 
legacy admitted as personal debt—-To show date 
of reoee of money.]—FENTON v. Myers (1843), 
1L. T. 0. S. 312. 

7661. Ne exeat regno—Affidavit must state assets 
of deceased in hands of representative.|—The 
affidavit to ground a writ of ne exeat regno must 
not only state that deft. is equitably indebted in a 
specific sum, but must mention the facts on which 
it arises, etc. 

An affidavit to found such a writ upon must not 
only say that deft. is indebted such a sum, but 
must also mention the facts, on which it arises, 
& on which it is grounded. In this case the bill 
being against an administrator, the affidavit ought 
to swear, or to the best of his knowledge or belief, 
that assets had come to his hands; because the 
demand arises in auter droit: otherwise it would 
be holding one, who would not be held to bail at 
law; & would detain a person here, whom they 
had no right to detain, the demand arising in 
auter droit (LORD HARDWICKE, C.).—ANON. (1752), 
2 Ves. Sen. 480; 28 E. R. 313, L. C. 


7662. Necessity for strict proof—That assets 
purchased by representative purchased with assets 
of deceased.|— Where the inability of an adminis- 
trator to purchase an estate with his own money is 
relied upon as a ground for following that estate as 

art of the intestate’s assets, such inability must. 
shown by evidence of facts from which the 
strongest conclusion can be drawn, & not merely 
or principally by evidence of the opinions of 
witnesses, though such witnesses may have been 
well acquainted with the affairs of the party, 
& their testimony may be corroborated by cir- 
cumstances of suspicion.—WILKINS v. STEVENS 
(1842), 1 Y. & C. Ch. Cas. 431; 6 Jur. 253; 62 


E. R. 957. 


Necessity for corroboration of claims against 
estate.|—See EVIDENCE, Vol. XXII., pp. 492-495, 
Nos. 5214-5234. 
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k. Onus of proof on representative 
—That money paid by wife was gift to 
husband.}—Where the widow of 
deceased claimed from the exor. repay - 
ment of moneys paid by her at her 
husband’s request out of her separate 
La pea on premiums ine on 
policies on his Hfe:-—Held: the onug 
was on the exor. to prove that the 
moneys were a gift to deceased.— 
ELLIOTT v. BUSSELL (1890), 19 O. R. 
413.—CAN. 


n. 
of deft. bein 
disputed, & pit 


Re BELL, DELL v. 
Ch. 397.—CAN. 


who had bee 
ry as wages for work done & 
services rendered as servant & general 
pany of d :—Held: there 
must evidence of the existence of a 
mutual con between pltf, & 
deceased that pitf. had undertaken an 
obligation to render definite services, 
& had rend them, & there must 
also be evidence that deft. had under- 
taken the obligation to pay for the 
Fervices be rendered.— ARY wv. 
SIBLEY (1909), 46 I. L. T. 25.—IR. 


m. Necessity for strict sida am Os 
appointment of representative.}—KELLY 


evidence than if 
the circumstan 


p. Su 
ceedings in 


v. ARDELL (1865), 11 Gr. 579.—CAN. 


—— ——.J]— Where the fact 
administrator is 
tf. has filed an affidavit 
that he is administrator, it is 
necessary to give further evidence of 
the fact, or to produce the Ictters of 
administration, or a copy thereof.—- 
BEuL (1871), 3 Ch. 


0. Further evidence 
continued against 

ere & cause is 
presentatives of a 


discretion will exercise a greater degree 
of indulgence in the recoption of new 


himself. who should have known all 


Cés, 


v. ECCLES (1867), 2 


ob te Court, }—It 
sufficient to show the substance of the 
ministra 


pr Kgs against an tor in 
he Probate Ct., without sett 

the proceedings inomenlvee sue diUS- 
CAN. ry ° . ° (1 an.) 233,—~ 
Q. Judgment as evidence of debt 


ADMINISTRATORS. 


B. On Plea of plene administravit. 


7668. Onus of proof on plaintiff—To show assets 
received by representative.)}—-Upon the plea of 
plene administravit it is necessary to prove that 
effects came into the hands of deft. This is the 
universal practice (LORD ELLENBOROUVGH, (.J.).—~ 
GILES v. Dyson (1815), 1 Stark. 32, N. P. 

Annotation -—Reld. Stearn vr. Mills (1833), 4 B. & Ad. 657. 





7664. —— J—In an action against an 
exor., on plene adminisiravit pleaded, pltf. is 
deft. had goods 


bound to show affirmatively, tha 
of testator in his hands uedoninintered ; & though 
pitf. is entitled to his verdict, & therefore to costs, 
if he can prove any property unadministered, yet 
the measure of pltf.’s damages is not the amount 
of his debt, but so much as he can show to remain 
in the hands of the exor.—JACKSON v. BOWLEY 
, Car. & M. 97, N. P. 


7665. Onus of proof on representative-—-To show 
that ostensible assets not deceased’s—-Crops growing 
on lands of deceased.]—(1) On a plea of plene 
administravit, it was proved, on the part of pltfs., 
that, at the time of the death of the intestate, 
there were crops on his farm, but that there had 
been an auction on the premises about a month 
before, at which these crops were put up for sale : 
—Held: asthe crops remained on the premises at 
the time of the death of the intestate, it lay on 
deft., as administrator, to show that these crops 
had not come to his hands. 

(2) On a plea of plene administrarit, it appeared 
that the intestate, six months before his death, 
had assigned all his effects to trustees for the benefit 
of such of his creditors as should execute the deed 
of assignment. The deed was executed by 
himself & the trustees, but not by any other 
creditor :—Held: the administrator might give 
in evidence advertisements published soon after 
the execution of the deed, stating where the deed 
lay for execution by the creditors, & calling a 
meeting of creditors as to the sale of the effects, 
& also a resolution of that meeting, that the effects 
should be sold, as this evidence went to show that 
that deed was acted upon, & was a bond fide & 
not @ fraudulent. deed.—STroub v. DANDRIDGE 
(1844), 1 Car. & Kin. 445, N. P. 


7666. Admissibility of evidence—Of payment of 
debts—Before action brought.|—Under plene 


due.}—A judgment against an exor. 
upon a debt of d is conclusive 
evidence of tho indebtedness to pltf. 
as against all other creditors of 
deceased .~—Fie AGUE, TRADERS’ 
BANK v. MURRAY (1887), 13 O. H. 727. 
—CAN. 


not 
not 
judgment 


having been obtained against the per- 
sonal representatives of an intestate, 


r.-——.] — A colonial 


— Where action Who died in a British colony leaving 
representative.) — assets in the colony & in Ireland :— 
against the re- Held: ass the exors. dative to 
deceased trustee, have been d 4 appointed, & the 

n deft., the ct. in ita judgment to have been larly 


regu 

obtained according to the law of the 
colony, no privity existed between the 
exors. dative & tho rator in 
Ireland of the personal estate of in- 
testate, & consequently the colonial 
judgment was not against the Irish 
administrator evidence of the debt 
claimed by the judgment creditor, on 
foot of which the ju ent had been 
recovered.——TIGHE v. TiankE (1877), Ll 
I. Rh. Eq. 203.—IR. 


the original deft. 

was alive.—SMALL 

Ch. Ch. 97.—CAN. 
ce — Pro- 


mselves.— He Hun- 
“PART VII. SECT. 2, SUB-SECT. 6.—B. 


7666 §. Admissibility of evidence—O 
payment of debts—Before action brought) 


Part VII.—ActTions BY AND AGAINST REPRESENTATIVE. 


administravit the exor. showing debts paid, must 
show them paid before the commencement of the 
action; but judgment against him shall be de 
bonis testatoris tantum.— ANON. (1587), 1 Dyer, 
82a; 73 E.R. 70. 


7687. - ——.j]—On a airs plene 
administravit, if asseta are proved in deft.’s hands, 
he may give evidence of the payment of other 
debts with those assets, previous to the action 
brought.—-SMEDLEY v. HILL (1776), 2 Wm. BI. 
1105; 96 E. R. 652. 


7668. After action brought.])—Under 
the general plea of plene administravit, deft. 
cannot show payments since action commenced, 
& before notice.—NIGHTINGALE v. LEE (1673), 
Freem. K. B. 110; 89 E. RR. 81; sub nom. 
NITINGALE v. LEIGH, 3 Keb. 171. 


7669. Out of money of representative. 
gray v. SACKVILE (1552), 1 And. 24; 12 
. R, 333. 


7670. By third party./—If that 
administrator, who in truth is but a stranger, 
pay any debts with the goods of testator without 
commandment of the exor., same is not an adminis- 
tration, & the exor. cannot give such matter in 
evidence, to prove his plea of fully administered 
(PERIAM, J.).—Hawkins v. LawsE (1590), 1 
Leon. 154; 74 BE. R. 143. 


7671. —-—- ——— Durante minore zxtate—& pay- 
ment over of residue.]|——On plene administravit deft. 
may give in evidence that he was administrator 
durante minore atatc, & hath paid such debts, 
delivered over the residue.—BROOKING v JENNINGS 
(1674), Freem. K. B. 150; 1 Mod. Rep. 174; 
80 i. R. 109. 

Annotation :-—Mentd. Davis v. Blackwell (1832), 9 Biug. 5. 


7672. & payment over of residue.}— 
Where the exor. has paid all the debts & legacies, 
after the year, from testator’s death expired, 
& paid over the remainder of the estate to the 
residuary legatee, it is good evidence on plene 
administravit. — CHELSEA WATERWORKS Co. v. 

JOWPER (1795), 1 Msp. 275, N. P. 
Annotations :—Retd. Davis v. Blackwell (1832), 9 Bing. 5; 

Norman vt. Buldry (1834), 6 Sim. 621. 


7673. To prove bona fides of assignment for 
benefit of creditors—-Advertisement for creditors. |— 
<“nparmn y, DANDRIDGE, No. 7668, ante. 


7674. Presumption of receipt of assets by repre- 
sentative—From payment of duty.]—(1) In answer 
{o a plea of plene administruvit, proof that 
deceased’s property was sworn under a certain 
sum is primd facie evidence of assets to the amount 
of the smallest sum, that would pay same probate 
duty as the sum sworn to. 


(2) Here is prima facie evidence of assets to the 
amount of £2,000 in the duty paid upon the pro- 



































—In an action a an administrator 
to which he pleads an outstanding 
judgment, & plene administravit preter, 
& pltf. proves assets in deft.’s hands 
more than sufficient to satisfy the 
judgment, deft. will not be allowed to 
ive evidenco of the payment of debts 
efore the recovery of the judgment & ted 
before the receipt of the assets.— pone adminis 
BACKHOUSBE v. PALMER (1828), N. B. 
Dig. 337.—CAN. 


8. —-———~- Of nrobable 
Suture litigation.]—De 
item expenses of adninistration, in 
the notice givon with the plea of plene 


J Vv OL. XXIV. 


expenses of 
fts. “dor the 


administravit offered evidence of the 
pranpble expenses of this & other suits : 

eld: the ovidence was properly 
refused.— MARSHALL 
(1881) 21 N. B. R. 102.—CAN. 

t. Sufficiency of evidence — To 
support pice} 7° support a plea of 

ravil, exors. gave evidence 

hat the only personal estate consisted 
of testator’s share in 
which had not yet been realised, & of 
household furniture epecifically bhe- 
queathed :—Held: as not 
proved.——-MOONEY tv. PLUMMER (1871), 
2 V. R. (uaw) 52.—AUS. 
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O. & P. 180, N. P. 
Annclation :—As to (1) N.F. Mann v. Lang (1835), 3 Ad. & El, 
7675. ——- ——.]—A probate stamp is prima 
facie evidence that the exor. has received assets 
to the amount covered by the stamp.—FOosTER v. 
BLAKELOCK (1826), 5 B. & C. 828; 8 Dow. & 
eA K. B. 48; 4L. J. 0.8. K. B.170; 108 E. R. 
122. 


Annotations :—N.F. Stearn v. Mills (1838), 4B. & Ad. 
657; Mann v. Lang 1835), 3 Ad. & El. 699. Mentd. 
Bramwell v. Penn 1827), 1 Man. & Ry. K. ; 
Innes v. Levi (1835), 1 Hodg. 195; Robins v. Brid )» 
6 Dowl. 140; Ne n v. Chambers (1844), 8 Jur. 244; 
Maybery v. Mansfield (1846), 9 Q. B. 754; Walbank vv. 
Quarterman (1846), 3 C. B. 94; Malle v. 
2 Exch. 608: Brewer v. Jones (1855), 3 C. L. R. 369; 
Miles v. Harris (1862), 12 C. B. N. 8S. 550; Royle v. 
Busby (1880), 6 Q. B. D. 171. 


7676. .]—The inventory exhibited in 
the Ecclesiastical Ct. by an exor. for the purpose 
of obtaining probate is not in general primé jacie 
evidence of his having received assets.—STEARN 
v. MILLS (1833), 4 B. & Ad. 657; 1 Nev. & M. 
K. B. 4386; 110 E. R. 603; sub nom. STEEN v. 
Mitts & Wriaut, 2 L. J. K. B. 106. 

Annotation :-—Consd. Mann v. Lang (1835), 3 Ad. & El. 699, 


7677. —— -.|—Upon issue joined on a 
plea by an exor. of plene administravit, the amount 
of the stamp upon the probate is admissible in 
evidence. It does not of itself furnish primd facie 
evidence of the amount of the effect which have 
come to the exor.’s hands.—-MANN v. LANG (1835), 
3 Ad. & El. 699; 1 Har. & W. 441; 5 Nev. & 
M. K. B. 202; 4L. J. K. B. 210; 111 E. R. 579. 


7678. .|—Payment of probate duty 
is presumptive evidence of an admission, but not 
an absolute admission, of assets to the extent 
covered by the amount of duty paid.—LaZONBY 
v. RAWSON (1854), 4 De G. M. & G. 556 ; 3 Eq. Rep. 
890; 24 L. J. Ch. 482; 24 L. T. O. S. 175; 1 
Jur. N.S. 280; 3W.KR. 34; 43 E.R. 624, L. C. 


Admission of assets by representative.]|—Sub- 
sect. 8, D., post. 


B. 409 
(1837 

















SUB-SECT. 7.—SET-OFF BY REPRESENTATIVE. 
See, gencrally, R. S. C., Ord. 19, r.3; SET-OFF ; 


| PRACTICE. 


For set-off against legatees, see Part IV., Sect. 5, 
sub-sect. 3, ante. 


7679. General rule—Debts must be in same 
right.|—-There can be no set-off, either at law or 
in equity, where either of the debts is a debt in 
auter droit. A. being indebted to B. in a sum of 
£1,000, executed a bond to him for securing that 
amount & interest. B. subsequently died, having 





PART VII. SECT. 2, SUB-SECT. 7. 


_ 1679 i. General rule—Debts must be 
tn sume right.|—Administrator sued for 
intestate’s debt cannot set off debt to 
him as  administrator.—NATIONAL 
RANK OF AUSTRALASIA 0. SWAN (1872), 


7679 il, ——- ——-.}—In an action 
against an exor. on his testator’s 
promise, the plea, was a set-off for 
goods sold & money paid by deft. as 
exor. to pltf. :—Held: bad, as attem 
ing to set of an individual debt 
against a demand due from deft. in his 


vt. ARMSTRONG 


® partnership 


the plea w 
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Sect. 2.—Actions against representative: Sub-sects. 
7&8, A.) 


made his will, & appointed C. & D. his exors. & 
residuary legatees: an appointment of B.’s 
residuary estate being made, the bond is allotted 
to C. as part of his share: C. being the steward of 
A., & having a running account with him, enters 
the bond in that account. C. dies intestate, 
leaving a widow, who takes out administration 
to his estate, & also administration, de bonis non 
to B.; & as such last mentioned administratrix, 
she filed a bill as a eae fe creditor against the 
representatives of A.:—Held: in this suit, the 
representatives of A. could not make a set-off 
against the demand, in respect of sums which 
they alleged to have been omitted, or improperly 
charged in the account of C., but must file a cross 
bill. —GALE v. LUTTRELL (1826), 1 Y. & J. 180; 
148 E. R. 636. 

Annotation :—Consd. Alliance Bank v. Holford (1864): 

16C. B. N.S. 460. 

7680. -.j—(1) S. gave a bond, con- 
ditioned for the payment of money. The obligee 
made C. his extrix. & residuary legatee, & died. 
C. proved the will assented to the bequest & 
died not having fully administered, leaving E. 
extrix. of the extrix. C., in trust for her, E.’s 
own benefit. A sum due on the bond in the first 
testator’s time remained unpaid. C., during her 
lifetime, in consideration of a marriage about to 
take place between her & the father of S., gave a 
bond to a trustee conditioned for payment of a 
sum of money to the use of S., if C. should marry 
& survive her intended husband. She did marry 
& survive him & the money not having been paid 
in her lifetime the trustees’ exor. sued E. the 
extrix. of C., upon that bond :—Held: in this 
action the claim of E. upon S.’s bond could not 
be set off. 

(2) This case must be governed by 2 Geo. 2, 
c. 22, 8. 13, which enacts that. . . . if either party 
sue or be sued as exor. or administrator where there 
are mutual debts between testator or intestate & 
either party, one debt may be set against the 
other. . . . There was no debt due from C. to S., 
before the bond was given to plitf.’s testator as her 
trustee (PARKE, J.).—TUCKER v. TUCKER (1833), 
4B. & Ad. 745; 1 Nev. & M. K. B. 477; 2L. J. 
K. B. 143; 110 E. R. 636. 


Annotations :—As to (2) Refd. Isberg r. Bowden (1853), 8 
Exch. 852; Oulds vw. Harrison (1854), 10 Exch. 572 
Watkins v. Clark (1862), 12 C. B. N.S. 277. 


See, now, Jud. Act, 1873 (c. 66), s. 24 (3). 


7681. J—N. & C. were exors. of a 
will & trustees of the residuary real & personal 
estate of a testator who died in 1859. . & F. 
were tenants for life of the residuary estate in 
equal shares. In Jan. 1873, C. was residing 
abroad, & N., being about also to go abroad, gave 
to P. the solr. of the exors. & trustees, an authority 
on behalf of both trustees to receive the rents of 
the real estate & pay the outgoings. Under this 
authority P. received the rents, & at his death a 
considerable sum was due from him in respect 
thereof. P.’s estate proved insolvent, & the usual 
creditor’s decree was made for administration. 














capacity of exor.—GRACEY v. WILSON c 
(1 44 , 1 U. Cc. R. 237.—CAN. de Gan. 
7679 tii. ———- ——.}—In an action 7 eae 
by heir of deceased insolvent debtor to ver. 
recover a debt contracted with his 


BROowN 
202.—CAN. 


: ——.)—3 
FOLEY (1867), 26 U.C. R. 509.—CAN. 
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Subsequently to the decree F. assigned to N. all 
F.’s interest in the sum due from P. N. was 
indebted to A. & B. as trustees for P. in a sum the 
repayment of which was secured by a mtge. of 
real estate belonging to N., & this sum was paid 
into ct. in the suit to a separate account, under an 
order made without prejudice to any question 
as to set off. N. afterwards presented a petition 
claiming to be entitled to set off the debt due from 
P. against the mtge- debt, & seeking to have the 
amount of the debt due from P. paid out of the 
fund standing to the separate account :—Held: 
(1) as reg F.’s interest there could be no 
set-off, inasmuch as it was not assigned to N. 
until after the decree; (2) the debt due from P. 
being either due to both trustees & exors., or if 
due to N. alone due to him in his character of 
trustee & exor., could not be set off against a debt 
due from him individually.—-MIDDLETON v. POL- 
LOCK, Ex p. NUGEE (1875), L. R. 20 Hq. 29; 44 
L. J. Ch. 584; 33 L. T. 240; 23 W. R. 766. 

Annotation :-—Aa tu (2) Refd. Re Jones, Christmas v. Jones, 

[1897] 2 Ch. 190. 

7682. -] — Deft. was receiver & 
manager of the estate of John Grimes, deceased, 
under an order of Chitty, J., as well as his exor. 
John Grimes had guaranteed a loan made by 
pltf. to Joseph Grimes, in respect of which, in 
default of payment by Joseph Grimes, deft. had 
paid the sum of £550, for which he obtained judg- 
ment against Joseph Grimes. In the course of 
his management of the farms of John Grimes 
deft. bought lambs of Joseph Grimes, for which he 
owed £45, a debt which Joseph Grimes assigned 
to pltf. In an action for the £45 brought by pltf. 
as such assignee the deft. sought, by way of set-off 
& counter-claim, to set up the unsatisfied judgment 
for £550 against Joseph Grimes, the assignor, on 
the ground that he was acting as recciver & manager 
of John Grimes’ estate in buying the lambs, & 
that he was entitled to set off a debt due to him as 
exor. against a debt due from him as receiver in 
respect of same estate :—Held: as between deft. 
& Joscph Grimes, the assignor, the liability in 
respect of the lambs was a purely personal one, 
& deft. was therefore not entitled to set off 
against it a debt due to the estate.—-NELSON v. 
ROBERTS (1893), 69 L. T. 352. 


7683. Representative beneficially entitled—To 
debt claimed to be set off—Balance of banking 
account.|—-F. had an account with the banking 
firm of H., with which bank A. also had an account. 
At the end of 1869, A. died, leaving F. her exor. 
& sole residuary legatee. At the time of A.’s 
death there stood to her account in the bank 
books £600 & this balance was at oncc transferred 
by the bank to the credit of F., in a fresh account 
with him as exor. of the late Mrs. A. Of this sum 
F. drew out about £200 & paid in about £100, 
thus leaving £500 standing to his credit. He 
overdrew his own private account to the extent 
of £300. In July, 1870, the bank stopped payment 
& were declared bkpts. At that time, after 
satisfying the legacies in A.’s will, there would 
have n a surplus of about £1,900 of A.’s estate, 
inclusive of the £500 in the bank, to which F. 
was entitled as residuary legatee. B., as trustee 








& Tarpy cally debtors are extinguished by the 
credits of which they are see pevcell 
creditors is applicable to a case in whic 
persons are reciprocally debtors & 
creditors in a representative character 


}—MorratTrv. 


exors:—Held : a debt due by deceased 7679 vy, ——- —__.} such a9 exors.— STErEAN S ESTATE. ©. 
to deft. could be pleaded in compensa- debts of which two persons aroreclere, | ROR BN ARS (1808) 25 &. CG. 


Part VII.—Actions BY AND AGAINsT REPRESENTATIVE. 


H., bkpt., brought an action against F. for the 
00 the amount of his Suendeaan ¢ rivate account: 
aed: F. could set off the £500 balance of the 
exorship. account, to which he was entitled as 
residuary legatee, against the £800, the amount of 
his overdrawn private account due from him to 
B., inasmuch as there were no equitable interests 
existing at that time of legatees or other third 
arties that could affect the £500 standin in 
8 name as exor. in the eae of the ba 
BAILEY uf FIncH (1871), L. R. 7 Q. B. 34; “41 
L. J. Q. B. 83 ; apr ee 20 W. R. 294. 
Annolation :— ° Willis, Percival, Ex p. Morier 
(1879), 12 Ch. D. agi 


7684. ——- ——— -]/—An exorship. account 
was kept with bankers in the joint names of the 
two exors., who were brother & sister. The 
brother, who was the residuary legatee under the 
will, kept another account of his own with the 
bankers. The bankers filed a liquidation petition, 
& at that time there was a balance standing to the 
credit of the joint account, but the other account 
was overdrawn. Securities had been set apart 
to answer the legacies bequeathed by the rill, 
& testator’s debts & funeral & testamentary 
expenses had been paid. But the exors. were 
eae liable for some rates & taxes & a solr.’s 

ill of costs which had not been paid :—Held: the 
one account could not be set off against the 
other in the liquidation of the bankers. The rules 
of equitable set-off or mutual credit could not 
apply, unless the brother was so much the person 
solely beneficially interested in the balance of the 
joint account that a ct. of equity, without any 
terms or any further inquiry, would have com- 

elled the sister to transfer the account into the 

rother’s name alone.—Re WILLIS, PERCIVAL & 
Co., Ex p. MorRreR (1879), 12 Ch. D. 491; 49 
L. J. Bey. 9; 40 L. T. 792 ; 28 W. R. 235, C. A. 
Annotation :——Consd. Re Hett, Maylor (1894), 10 T. L. R- 





See, also, BANKERS, Vol. III., p. 204, No. 925. | 





7685. ——.]— MIDDLETON v. PoLLOcK, Ex 
p. Nuaue, No. 7881, ante. 


7686. Debt due from plaintiff before death— 
Whether set off—Where cause of action accrued 
after death.|—-A set-off for money due from pltf. 
to testator in his lifetime may be pleaded in answer 
to a declaration on a cause of action, which 
accrued to pltf., from defts., as exors., after the 
death of testator. —BLAKESLEY 0. SMALLWOOD 
eg 8 Q. B. 638; 15 L. J. Q. B. 185; 6 L. T. 


O. 8S. 891; 10 Jur. 470 ; Gans R. 978. 
Annolntiond: :—Conad. Mardall Thellussop (1852), 18 
. B. 857; Mentd. 


Rees v. Wa tt (1855),, i Exoh. 410. 
ead v. Baabford (1851), 5 Exch. 336. 

7687. Debt due from plaintiff after death- 
Whether set off—Where cause of action accrued 
before death.|—An exor. sued, as such, for a 
debt which accrued to pitf. from testator in his 
eit cannot set off a debt, alleged to be equal 

the damages sued for, for money had & received 
we deft.’s use, as exor., & money due on an account 
stated with him, as exor., since the death of 
testator ; the debt sued for & the debt sought to 
be set off not being mutual within 2 Geo. 2, c. 22, 
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gs. 18.—MARDALL v. THELLUSSON (1856), 6 E. & B. 
976; 28 L. T. O.S. 160; 5 W. R. 25; 119 E.R. 
1127 ; 5 sub nom. MARDALL v. SABINE & 'TELLUSSON, 
3 Jur. N.S. 814, Ex. Oh. 

Annotation —Consd. Rees v. Watta (1855), 11 Exch. 410. 


7688. Money given to plaintiff by testator—As 
advancement—Whether set-off allowed) to an 
action against an exor. on a debt due by his 
testator, deft. pleaded Stat. Limitations, &, that 
at the time of the death of testator the pitt. was 
indebted to him in an equal amount, which being 
still due, deft. was willing to set off ae the 

Itf.’.3 claim. To the first of these pleas pitf., 
or replication on equitable grounds, replied that 
the causes of action therein mentioned accrued 
within six years before the death of testator ; 
that he by his will appointed defts. his exors., & 
devised certain freehold estate to them upon trust 
to sell, & also the residue of his personal estate, 
upon trust to call it in, & should, out of the moneys 
to arise from the sale of the real estate & the calling 
in of the personal estate, pay debts & legacies, 
& hold the residue in trust for pitf. & his other 
children in equal shares; averring the sufficiency 
of the moneys thus realised to pay all debts & 
legacies. To the second plea pitf. replied, for 
replication on equitable groun that testator 
devised & bequeathed to him certain freehold 
estate & a certain sum of money, & devised & 
bequeathed certain na roperty real & personal 
to his other children, & declared that the money 
& other effects then already advanced & delivered 
by him to his children should be deemed advance- 
ments, & that they should not be required to 
account for same; averring that the matters of 
set-off were money & effects so advanced, etc. :— 
Held: both these replications were bad. — GULLIVER 
v. GULLIVER erage 1H. & N. 174; 25 1L. J. Ex. 
341; 27 L. T. O. S. 1893 2 Jur. N. S. 1051; 4 
W. R. 653; 156 E. SR. 1165. 

Annotation :—Refd. Bartlett ». Wells (1862), 1 B. & S. 836. 


7689. Set-Off of statute barred debt—How far 
avalilable.]|—The principle that exors. may set 
off & retain a legacy as against a statute barred 
debt due to their testator, has no application where 
debtor is claiming a legal right & not merely 
seeking testator’s bounty; in such a case the 
exors. have no higher right of set-off than their 
testator would have had.—DINGLE v. COPPEN, 
CopPEN v. DINGLE, [1899] I Ch. 726; 68 L. J. Ch. 
337; 79 L. T. 693 ; 47 W. R. 279. 


Annotations :—Mentd. "Powell 0 v. Brodhurst, {1901] 2 Ch. 
160; Re Lloyd, Lioyd v. Lloyd, (1903] 1 Ch. 385. 


SUB-SECT. 8.—JUDGMENTS. 
A. In General. 


7690. Where several executors—Some not ap- 
pearing—Judgment against ail.)|—Debt against 
two exors., one confesses, the other makes default, 
judgment is de bonis testatoris against both. If 
on a fi. fa. upon this a devastavit be returned against 
the detaulter, ¢ the ne. fee fa. & execution de bonis 
poe is him alone.—ANON. (1562), 

Dyer, 210 a; *en SE E. R. 463. 


Judgment for payment in due course 
of Acie 


F f , judgment — Payment distinct affirmative admission of WOOUGKAPIn Lien, iibiel 
orm 0, ve on 0 v. . LTD., 
in due course of ee aascte Sts suiiciont to pay all creditors of ; WwW. WW: R. 347.—CAN. ] 
cdmierion assets.}-—The — the estate, in wu ovent the judgment 
peace ot Jaane Bar irogy page oo ae ney, at his eon have b. igor 7 a executor for 
ra. re res o udgmen r oxors. recovery legacy—-Non-appearance o 
. Miability of deceased, is a j t or to personally or defendant—Order for account.}—In en 
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Sect. 2.—Actions against representative: Sub-sect. | 


8, A., B. (a) & (hb), & C.) 


7691. .J—In debt against three 
exors., if one of them on summons confess the 
action, & judgment be de bonis testatoris Senn all, 
but si non de bonis propriis against him who 
appeared, the others cannot be taken in execution 
on a &ci. fa., although a devastavit be found & two 
nihils returned.—PROCTOR v. CHAMBERLAINE 
(1639), Cro. Car. 564; 79 E. R. 1085. 


7692. —— eid there are several 
exors., & only some of them appear & plead, 
judgment must be against them all ; but execution 
de bonis propriis shall go against him that has 
appeared (per CuR.).—ANON. (1691), 12 Mod. Rep. 
10; 88 E.R. 1131. 


7693. 
No. 7562, ante. 





NS 











——.]—Rous v. ETHERINGTON, 








B. After Plea of plene administravit. 
(a) In General. 


7694. Upon failure of plea—Judgment de bonis 
testatoris.]|— ANON. (1537), No. 7666, ante. 


7695. Where assets found for less than claim— 
Whether judgment for full amount.]—(1) An 
exor. shall only be charged to the amount of the 
assets which come to his hands & not for the 
wrong or devastavit of his companion. 


(2) On assets found judgment shall be for the 
whole debt but.the execution shall be only for the 
assets found.— HARGTHORPE v. MILFORTH (1594), 
Cro. Eliz. 318; 78 E. R. 568. 

Annotations :—.As to (1) Refd. Nation r. Tozer (1834), 4 
Tyr. 561; Champneys tr. Browne (1735), Barnes, 440. 
7696. ——— -|—On assets found judgment 

shall be for the entire debt, but the execution 

shall be only for the assets in hand; & a sci. fa. 
may be had afterwards on the judgment.— 

WATERHOUSE v. WOODSTREET (1597), Cro. Eliz. 

092; 78 BK. R. 835. 

7697. —— -]}—If£ debt be brought against 
an exor., who pleads that he has fully administered ; 
& it is found that he has assets to £40, whereas 
the debt is £60, a judgment shall be given for the 
£60 against deft.; & upon that judgment, if more 
assets come after to the exor.’s hand, pltf. may 
have a sci. fa.—NEWMAN & BABBINGTON’s CASE 
(1610), Godb. 178; 78 E. R. 108. 


7698. -|—PERRYMAN v. WESTWOOD 
(1616), cited in 1 Vent. at p. 95; 86 E. RB. 66. 


7699. .j——On plene administravit, pltf. 
shall have judgment for the entire debt, though 
assets to a less amount be found.—SNAPE v. 
NORGATE (1629), Cro. Car. 167; 79 E. R. 745. 
Annotation :—. F 

ano gn a Curlewis v. Mornington (1858), 27 

7700. ———.J—If an exor. plead plene 
administravit & it is found against him, pltf. shall 
have judgment for the entire debt; execution for 
assets found; & a sci. fu. for the residue.— 
DORCHESTER v. WEBB (1634), Cro. Car. 372.- 
W. Jo. 345; 79 E.R. 924. ° 


Annotations :—Refd. Noell e. Nelson (1670), 2 
Mara v. Quin (1794), 6 Term Kep. 1. BM 























Saund. 226; 
entd. Cage Vv. 


action against an exor. for the ainount 
of a legacy & iuterest when deft. does 
not appear, pitf. is held entitled in the 
first instance (vo an order for an account, 


but not to final Judgment. Pik wv. tha ine 


— 
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7695 i. Where assela found for less 
hether 


amount.}—On plea of ‘plene admin ° 
5 volt, where assets were admitted 


EXECUTORS AND ADMINISTRATORS. 


F : ; ; f *, Philips (1699), 
ee ee does Wangford 9° Wangiord (1704), 14 

Mod. Rep. 38 ; Ford v. Beech (1848), 11 Q. B. 852. 

7701. -]—In a writ of error upon @ 
judgment in O. B. in an action of debt against 
exors., who pleaded fully administered, the 
issue being whether assets or no, it was found 
that they had assets for part only; & judgment 
was given to recover the whole debt.—-GAwDy uv. 
ConeGHaAM (1647), Aleyn, 37; 82 E. R. 903. 


7702. J—Of judgment & execution 
against an exor., upon a plea of plene administravit, 
when assets are found sufficient to pay but part 
of the debt. 


Debt upon an obligation of £20 against an exor. 
who pleaded plene administravii & assets being 
found of £10 pltf. had judgment quod recuperet 
£10, whereas it ought to have been a judgment for 
the whole, & execution only for £10, unless it were 
returned that he had wasted, & then he might 
have had sci. fa. when more assets came to deft.’s 
hands; & it was held to be erroneous.—OXENDAM 
v. Hoppy (1673), Freem. K. B. 351; 89 E. Rh. 
262 ; sub nom. HoBDayY v. OXENDEN, 3 Keb. 23%. 


7703. .]-—— HaRRISON v. BECCLES 
creel: cited in 3 Term Rep. at p. 688; 100 E. Rt. 
oe 




















Annotations :—Consd. Erving v. Peters (1790), 3 Term Rep. 
m. 


685. Folld, Fielden v. Fielden (1822), 1S St. 255. 
Refd. Hooper v. Summersett (1810), Wright. 16. 
7704. .|—JACKSON v. BOWLEy, No. 


7664, ante. 


7705. Where assets found in hands of one 
executor—Judgment against him ny eee 
v. JUCKLEDEN (1639), 1 Roll. Abr. 929. 


7706. -]—On a plea by several exors. 
that they have fully administered if some are 
shown to have assets in their hands, & the others 
not, the latter are entitled to a verdict.— PARSONS 
v. HANCOCK (1829), Mood. & M. 330, N. P. 
Annotation :— Mentd. Stearn v. Mills (1833), 4 B. & Ad. 657, 


7707. ——.]—The general rule is that a 
plea is an entire thing, & bad altogether if dis- 
proved in part ; but to this rule there are exceptions 
which have been long established. Tor instance 
. . +. Where two exors. join in a plea of plene 
administravit, & assets are proved to be in the 
hands of one only (PARKE, B.).—CovusIns v. 
PADDON (1835), 2 Cr. M. & WR. 547; 1 Gale, 305 ; 
5 Tyr. 5385; 5L. J. Ex. 49; 150 E. R. 234. 
Annotations :—Mentd. Broomfield v. Smith (1838),1 M.& W. 

542; Dickon v. Noule (1836), 1 M. & W. 556; Goldamid 

vt. Raphael (1836), 3 Scott, 385; Gregory v. Hartno)] 

(1836), 1 M. & W. 183; Hayselden v. Staff (1836), 5 

Ad. & El. 153; Jones v. Nanney (1836), Tyr. & Gr. 634; 
. Marsh (1837), Will. Woll. & Dav. 343; Fischor 
v. Aldi (1838), 7 L. J. Ex. 229; EKastmure v. Laws (1839), 
7 Sco ; Kilner r. Bailey (1839), 5 M. & W. 382; 
Tack v. Tuck (1839), 5M. & W. 109; Falcon vr. Benn 
(1841), 2Q. B. 314; Turner v. Diaper (1841), 2 Man. & G. 
241; Lord v. Ferrand (1844), 13 L. J. Ex. 111; Ford 
v. Beech (1846), 11 Q. B. 842; Rodgers r. Maw (1846), 
183; Roche v. Chanr e (1 1)» 16 L. J. Ex. 249; 
Wilkinson vr. Kirby (1854), 15 C. B. 430; Parr rv, Jowell 
oe 16 C. B. 684; Tonge v. Chadwick (1856), 2 Jur. 

. 8. 232; Traherne v. Gardner (1857), 8 KH. & LB. 161. 


7708. Plea of plene administravit preeter— 
Judgment for amount admitted.}—LOCKYER v. 
CowakD (1770), 3 Wils. 52; 95 E. R. 028. 

















amount less than the claim :—d/eld : 
nt should be only for the value 
he assets proved, & not for the 
amount of the dobt.—Fianer v. 
for full a euEean (1853), 10 U. C. R. 617.— 


to an 
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(b) Judgment quando acciderint. 

7708. May be taken immediately.])—On plene 
administravit pleaded by an exor., pltf. may 
immediately take judgment of assets qua 
acciderint.—SHIPLEY’S Oasm (1611), 8 Co. Rep. 
184a; 77K. R. 677. 

Annotations :—Co Dorch é 5 : 
"3723 3 Erving ecto Teen Se Ton Gn. Obs. Bolla: 
poll, os Neon, (Arenbp.) (10 Hob 87s peboreey 
y. Stanhop (1674), freem, Ke Be dboe 17! + Osberston 
7710. 1—On plene administravit by an 

exor., pltf. may immediately take judgment of 

assets quando acciderint. <A misericordia entered 
against exors. for their delay, because it was not 
said in the record that they came the first day.— 

NOELL v. NELSON (1670), 2 Wms. Saund. 214; 

2 Keb. 671; 1 Lev. 286; 1 Sid. 448; 1 Vent. 94; 

85 E. R. 1011, H. L. 


Annotations :—Consd. Erving v. Peters (1790), 3 Term Rep. 
685; Mara v. Quin (1794), 6 Term Rep. 1; Smith v. 
‘ateham (1848), 2 Exch. 205. Refd. Brickhead v. York 
(Archbp.) (1617), Hob. 197. Mentd. Philips ». Bury 
(1694), Skin. 447; Reeves v. Ward (1835), 2 Bing. N.C. 
235. 


7711. .}—An extrix. pleaded the general 
issue, & plene administravil, & afterwards moved 
for judgment as in case of a nonsuit. The ct. 
discharged that rule upon a peremptory under- 
taking to try the first issue, & allowed pltf. to 
withdraw his replication to the second plea, & 
take judgment of assets quando, etc.—LUCAS v. 
JENNER (1833), 1 Cr. & M. 597; 2 Dowl. 64; 3 
Tyr. 564; 149 BE. R. 538. 


7712. Where assets found for part—Judgment 
quando for residue.|—PERRYMAN vv. WEST- 
ween (1616), cited in 1 Vent. at p. 95; 86 E. R. 


7713. ———- ——--.]—HARRISON v. BECCLES 
en cited in 3 Term Rep. at p. 688; 100 E. R. 
805. 








Annolations :—Consd. Erving v. Peters (1790), 3 Term Rep- 
685; Hooper v. Summersett (1810), Wight. 16. Apld- 
Fielden v. Ficlden (1822), 1 Sim. & St. 255. 


7714. What assets covered by judgment—Real 
estate.|—-In case of judgment recovered against an 
heir, who has a reversion in fee, which is only 
assets cum acciderit ; ct. will not decree a sale of 
the reversion, but the creditor must wait till it 
falls.—FORTREY v. FORTREY (1690), 2 Vern. 134 ; 
1 Eq. Cas. Abr. 275; 23 EH. R. 604. 


7715. .]}—A lessor covenanted with 
his lessee for quiet enjoyment of the demised 
premises, & afterwards devised his real estate, 
subject to & charged with the payment of his 
debts. After the death of the lessor, the lessee 
was evicted, & brought his action of covenant 
against the exors. of the lessor, who pleaded plene 
administravit ; whereupon the lessee took out 
judgment of assets, quando, etc., & procured the 
damages to be assessed upon a writ of inquiry. 
He then filed his bill against the devisees of the 
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77121. Where assets found for part— 
Judgment quando for residue.}—The 
practice in force before Judicature 
a under which pltf. issue on 


on an exor.’s plea of plene 934.—CAN, 


administravit, could not have judgment 1714 ti, —— 
ce oueels dementiad Seger longer Fer ie bes 

s now proper ve . Judgme 
of aanote’ quando, if ‘his debt be 72 © P» 71.—CAN. 
established & such a judgment be 0. Effect of 
desired.——MOKIBBON ¥. FEEGAN (1893), admission 


21 A. R. 87.—CAN. 


77141. What assets covered by judg- 
Real estate. }—On an issue of plene 
administravit real estate of an intestate ju 
unsold is not asseta in the hands of his 
administrator for payment of debts.— 
CRAWFORD v. WILLOX (1850), 1 All. 





Judgment quando—As 
tnsuffictency 
of assets.}—-A Judgment a assets quando 
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lessor, for satisfaction of the damages & costs out 
of the real estate of the lessor devised by his will :— 
Held: although damages recovered in an action 
of covenant brought respect of breaches of 
covenant happening after the death of testator, 
were not a debt within 3 Will. & Mar., c. 14, yet 
they were a debt payable out of the real estate of 
testator, under the charge of debts thereon created 
by his will.—Morse v. TUCKER (1846), 5 Hare, 
79; 15 L. J. Ch. 162; 6 L. T. O. S. 389; 1€ 
Jur. 173; 67 E. R. 835. 

Annotations :—Reld. Re St 


9 a] 


. George’s Steam Packet Co. 
Hamer’s Devisees’ Case (1852), er ai - M. & G. 366 


Varlo v. Faden (1859), 1 DeG. F. 
See, now, Land Transfer Act, 1897 (c. 65) 


s. 1 (4); Administration of Estates Act, 192f 
(c. 23), 8. 3. 
7716. Assets received before judgment. |— 





TAYLOR v. HoLMan & Rosins (1764), Bull. N. P 
5th ed. 169. 
Annotation :-—Expld. & Distd. Smith v. Tateham (1848), ‘ 

Exch. 205. 

7717. Assets received since issue of writ.]— 
The judgment of assets quando acciderint embrace: 
not only the assets received by the exor. after tha 
judgment is signed, but also such assets as cam: 
into or ought to be in his hands between th 
issuing of the writ, or the plea, & the judgment 
in the due course of administration. To an actio 
of assumpsit against deft. as exor., deft. pleade 
plene administravit preter £10, which was no 
sufficient to satisfy a specialty debt. Pitf. repliec 
that after the commencement of the suit, & afte 
plea pleaded, certain goods of deceased had com 
into the exors.’ hands, in value above the sum o 
£10, wherewith deft. ought to have satisfied th 
causes of action mentioned in the declaration :— 
Held: bad, as unnecessary & unprecedented; é 
the proper course was to take the ordinary judg 
ment of assets quando acciderint.—SMITH 1 
TATEHAM (1848), 2 Exch. 205; 5 Dow. & L. 732 
_ L. J. Ex. 198; 111]. T. O. 8.128; 154 E. R 

66. 
Annotations :—Refd. Ellis v. Watt (1849), 13 J. P. 748 

Mentd. Newington v. Levi (1871), 19 W. nt. 473. 

7718. For what amount judgment taken—Deb: 
& costs.|;—In assumpsit against an exor. li 
pleaded a retainer & plene administravit prater 
& pltf., admitting the truth of the pleas, tool 
judgment of assets quando acciderint :—Held 
he was entitled to enter it up for the debt & 
costs. —Cox v. Peacock (1835), 1 Hodg. 272; : 
Scott, 125. 


C. Personal Liability of Representative. 


7719. Whether representative personally Hable— 
Plea of release to executor.|—ANON. (1564), Dal 
70; 123 E. R. 281. 


7720. .|—Judgment against an exor 
on a covenant by testator, shall be de boni 
testatoris, although the breach was wilfully mad: 











acciderint, or of assets in futuro, is t 
be construed as an admission by th 

ent creditor that the administre 
tor had not, when the action was com 
menced, assets to satisfy the claim.— 
Re SMITH, CANADIAN GUARANTY TRUS 
{1924) 4 DL. I 
. 81 CAN 


Co. v. DELISLE, 
1288; 3 W. W. R 


. }+—-CoNSOLIDATED 


BANK OF CANADA ¥. CAMERON (1878), 
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Sect. 2.—Actions against representative: Sub-sect. 
8,C. & D.; sub-sect. 9, A.) 


by the exor. If an exor. plead a release to himself, 
& it be found against him, judgment shall be 
de bonis propriis si non, etc.—BRIDGMAN v. LIGHT- 
FooT (1628), Cro. Jac. 671; 79 E. R. 581; sub 
mom. BRIDGMAN’S CASE, Jenk. 320. 

Annotation :—Refd. Hooper v. Summersett (1810), Wight. 16. 


7721. Plea of release to testator.])—-ANON. 
(1564), Dal. 70; 123 E. R. 281. 


7722. Plea of previous judgment—Ob- 
tained by fraud.]— BRASEBRIDGE v. BASKERVILE 
(1587), 1 And. 150; 123 E. R. 402. 


7728. -]—To a plea of unsatisfied 
judgments by an exor., pitf. may reply fraud as to 
one, without answering the rest. Judgment for 

Itf. is de bonis testatoris.—ENT v. WITHERS (1678), 
Pacer. K. B. 467; 3 Keb. 825; 2 Lev. 209; 1 
Vent. 321; 89 E. R. 349; sub nom. WITHERS v. 
ENT, 3 Keb. 797. 


Annotations :—Reld. Davenport r. Calne (1687), Comb. 47; 
Berwick r. Andrews (1703), 2 Ld. Raym. 971. Mentd. 
Gould r. Gapper (1804), 1 Smith, K. B. 528. 


7724. Action on covenant broken by 
executors.|— Judgment against exors. for covenant 
broken by them, shall be de bonis testatoris.— 
CASTILION v. SmiTH (1620), Hut. 35; Hob. 283; 
123 E. R. 1082. 





























7725. ——.]—BRIDGMAN v. LIGHTFOOT, 
No. 7720, ante. 
7726. -]—An action of covenant was 


brought against the exor. & the breach assigned 
for default of reparation committed in the time 
of the exor., & damages were assessed. The 
question was moved whether the judgment should 
be de bonis propriis, or de bonis testatoris. n 
view of precedents, it was adjudged that it should 
be de bonis testatoris, for this is testator’s covenant, 
& obliged the exor. as representing him, & there- 
fore he ought to be sued by that name.—CoLLIns 
v. THOROUGHGOOD (1631), Het. 171; Hob. 188; 
124 E. R. 429. 


7727. ——— Plea of ne unques executor.]—An 
exor. shall never be charged de bonis propriis, 
but where he falsely pleads ne unques son executor. 
—BvLt v. WHEELER (1622), Cro. Jac. 647; 79 
E. R. 559. 

Annotations :-—Folld. Brid . Lightfoot . Cro. Jac. 

671. - Hooper v. ‘Sami sraatt (810), W ne 18 

7728. Defendant charged as executor— 


Though personally liable.|-BUcKLEY v. PirK, No. 
71621, ante. 


7729. 
judgment go 








When judgment by default.]—If 
by default against an exor., it can 


addressed to P. as exor., 


& the 
ju 


ent was not expressed to be 
st him as exor., it did not make 
the judgment against him rsonally, 


& decree to waininister ausete: 
will not be restrained by injunction 
from proceeding at law to make the 
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only be de bonis testatoris ; but if against the heir, 
it may be de bonis propriis.—KINASTON v. CLARK 
(1741), 2 Atk. 204; 26 E. R. 526. 


Annotations :-—Refd. Galton v. Hancock (1743), 2 Atk. 
427: Re Lacey, Howard v. htfoot, {1907} 1 Ch. 330. 
Mentd. Tyndale v. Warre (1821), Jac. 212. 


7730. ——— Judgment on account stated with 
executor.|—In an action ag an. istrator, 
on promises of the intestate, an insimul 
computassent with the administrator, as such, 
of money due from the intestate, does not make 
him personally liable.-—SEGAR v. ATKINSON (1789), 
1 Hy. Bl. 102; 126 E. R. 62. 


nnotations :-—Consd. Powell v. Graham (1817), 1 Moore, 
C. P. 305. Befd. Thompson v. Stent (1808), 1 Taunt. 322. 


D. Effect of Judgment as Admission of Assets. 


7731. Judgment suffered by default.|—Judg- 
ment against an administrator by confession or 
default pendente lite, is an admission of assets, & 
he is estopped to say the contrary on a devastavit 
returned.—Rock v. Laytron (1700), 1 Com. 87; 
1 Ld. Raym. 589; 1 Salk. 310; 92 E. R. 973. 

lid. Ramsden v. Jackson (1737), 1 Atk. 
; Erving v. Peters (1790), 3 Term Rep. 685 ; Leonard 
v. Simpson (1835), 2 Bing. N.C. 176; Ite Higgins’s Trusts 

1861), 2 Giff. 562. arr v. Newman BHA 4 

‘erm Rep. 621; Hooper v. Summersett (1810), Wight. 16. 

7732. ———.]—If an exor. suffer judgment to go 
by default, it is an admission of assets.—TREM. 
v. EDWARDS (1704), 6 Mod. Rep. 308; 87 E. R. 
1047. 


7733. ——.]—-If an exor. or administrator 
confesses judgment, or suffers it to go against him 
by default, he thereby admits assets in his hands, & 
is estopped to say the contrary, in an action on 
such judgment suggesting a devastavit.—SKELTON 
v. HAWLING (1749), 1 Wils. 258; 95 E. R. 605. 
Annotations :—Refd. Hope v. Bagune (1802), 3 East, 2; 

Hooper r. Summersett (1810), Wight. 16. 

7734. -]—In debt upon a judgment by 
default, against deft. as exor., the production of 
the judgment & of a teslatum fi. fa. upon which the 
sheriff had returned nulla bona testatoris, & a lev 
of costs de bonis propriis :—Held: unanswered, 
sufficient evidence of a devastavit.—LEONARD v. 
Simpson (1835), 2 Bing. N. C. 176; 1 Hodg. 251 ; 
2 Scott, 335; 4L. J.C. P. 302; 1382 E. R. 69. 
Annotation :—Refad. Lee v. Park (1836), 1 Keen, 714. 


7735. ———_.]—Petitioners obtained judgment 
by default in an action of debt against H., the 
exor. of a testator. Another creditor obtained 
a judgment, which was registered subsequently, 
against H. in respect of one of his own proper 
debts. Part of the former debt had been satisfied 
under a fi. fa. out of the goods & chattels of H. :— 
Held: the default of H. in the former action was an 





by the plead could not be rebutted 
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judgment war recovered there were 
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a creditor 
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7781 ili, ———.] — BROWN 9. 
(1921) 3 W. W. It. 665.—OCAN, 


[1923} 3 W. W. R. 168.—OAN, . 


Fox, 
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admission of assets, &, as against the lands of H., 
etitioners were entitled to priority.— Re HIGGINS’8 
RUSTS (1861), 2 Giff. 562; 30 L. J. Ch. 405; 3 

L. T. 803; 7 Jur. N.S. 403; 66 E. R. 236. 


71786. -]—Deft. by failing to appear in the 
original action, must be taken to have admitted 
that she had in her hands sufficient property of 
deceased to meet pltf.’3 claim. She was now 
estopped from denying the truth of that admission. 
It must be taken that she had in her hands sufficient 
to satisfy pltf.’s claim, & she had failed to satisfy 
it. In these circumstances she became personally 
liable to pltf. (BIGHAM, J.).—THomMPsON & Sons 
v. CLARKE (1901), 17 T. L. R. 455. 


7737. Plene administravit not pleaded.|—If an 
exor. pleads non est factum to a bond, & not plene 
administravit likewise, he cannot after verdict 
take advantage of what might have been pleaded 
to the action. The plea of non est factum only is 
an admission of assets, & held the same as in a 
case of a judgment by default against an exor.— 
RAMSDEN v. JACKSON (1737), 1 Atk. 292; 26 
E. R. 187, L. C. 3 sub nom. RICHARDSON v. JACK- 
SON, West temp. Hard. 237. 

Annotations :—Folld. Erving °. Peters (1790), 3 Term Rep. 
685. Refd. yewabary v. Mummery (1872), L. R.8 C. P. 
56; Humphries vr. Humphrier, (1910) 1 Kk. B. 796. 
7738. .J—If an exor. plead, to an action 

on bond, payment, & omit to plead plene adminis- 

travit, & a verdict be given against him on such 
plea; it operates as an admission of assets in an 

action founded on that judgment, suggesting a 

devastavit.— ERVING v. PETERS (1790), 3 Term 

Rep. 685; 100 E. R. 803. 

aa ae :—Folld. Jte Higgins'’s Trusts (1861), 2 Giff: 
v 


: - Hooper r. Summersett (1810), Wight. 16; 
Leonard v. Simpson (1835), 2 Bing. N. C. 176. 


7739. -]—If deft. exor. plead to the action, 
& do not plead plene administravit, the judgment 
against him is evidence of a devasiavit; & if, 
after the production of such judgment upon a 
scire fiert inquiry, the sheriff returns nulla bona 
testatoris, the ct. will quash the return, & award 
& new scire fiert inquiry.—PALMER v. WALLER 
(1836), 1 M. & W. 689; 5 Dowl. 172; 2 Gale, 
105; Tyr. & Gr. 1014; 5 L. J. Ex. 246; 150 
E. R. 611. 

Annotation : —Refd. Lee tr. Park (1836), 1 Keen, 714. 


7740. ——.]—FPrior to the decree for adminis- 
tration of an insolvent estate, a simple contract 
creditor obtained a common law judgment de 
bonis testatoris against the extrix. The extrix., 
who was also a simple contract creditor, did not 
plead plene administravit or set up her right of 
retainer in the common law action :—Held: the 
judgment was conclusive that the extrix. had 
assets to satisfy it, & she could not retain against 











17871. Plene administravit not pleaded.} 
-—If an administrator deft. has not 
plese plene administravit he must 

taken as admitting assets to satisfy 


unques executor.)—Exors. are Hable 
to costs on a nonsuit in an action where 
ne unques exor. is pleaded 

e B. Rn. (Chip.) 76.— 
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the judgment creditor in the administration action. 
—Re MARVIN, CRAWTER v. MARVIN, [1905] 2 Ch. 
490; 74 L. J. Ch. 699; 93 L. T. 599; 54 W. KR. 
74; 21 T. L. R. 765. 


7741. Plene administravit pleaded—Judgment for 
plaintiff.|—An administrator, sued in the manor 
ct. for a debt due from the intestate, pleaded, no 
assets; replication, that he had assets: issue 
thereon, & verdict for pltf. Judgment was entered 
up, execution issued, & nulla bona returned. 
Pitf. declared in debt, setting forth these pro- 
ceedings, & alleging that deft. had, at the time 
of the recovery, assets to be administered, & had 
eloigned & wasted them. Plea that, at the time 
of the recovery, deft. had fully administered, etc., 
without this, that he eloigned or wasted, etc. 
Issue thereon :—Held: deft. could not prove 
that all assets which had come to his hands at the 
time of the former recovery had been duly 
administered ; & pltf. might take this objection, 
without having replied the former recovery as an 
estoppel.— DAWSON v. GREGORY (1845), 7 Q. B. 
756; 14 L. J. Q. B. 286; 51L. T. O. S. 241; 9 
Jur. 688; 115 E. R. 673. 


7742. Plene administravit prester pleaded.}— 
CooPER v. TaYLOR, No. 7632, ante. 


7743. Effect of cognovit.|—-An exor. gives a 
creditor of testator, who is suing him at law, a 
cognovit, with stay of execution: this is not an 
admission of assets.—STIRLING v. (1826), 4 
L. J. O. S. Ch. 223. 





SUB-SECT. 9.—CostTs. 
A. In General. 


7744. Personal lability of representative—On 
devastavit.|—-Where exor. shall pay costs. An 
exor. brought error of a judgment after a devastavit, 
& the ct. held he ought to pay costs on affirmance. 
—CASWELL v. NORMAN (1734), 2 Stra. 977; 2 
Barn. K. B. 450; Cunn. 38; 93 E. R. 979. 


77145. —— Refusing to join with co-executor as 
plaintiff—Made a defendant.]|—Where an exor. 
institutes a suit properly, & a co-exor. refusing to 
join in it is made deft. this co-exor. will not be 
allowed his costs.—COLLYER v. DUDLEY (1823), 
Turn. & R. 421; 2L. J. 0. S. Ch. 15; 37 E. R. 
1163. 


Annotation :-—Mentd. Sellar v. Griffin (1863), 33 L. J. Ch. 6. 


1746. ——— Costs of parties unnecessarily added 
as defendants—At request of representatives.]}— 
A party against whom a decree to account had 
been made, died; & a bill was filed against his 


BOUGH (1864), 10 Gr. 433.—CAN. 


m.———~- -——.]— Exors. may be 


-—MITOHELL deprived of their ooata where they have 


v. LONG (1827), 1 improper! managed the affairs of the 
the ju ent.—LANG&TAFF v. LANG- QAN. patate: thiongh not guilty of any wilful 
BTaFF, (1920) 2 W. W. R. 418; 13 k. —— On action for account.}—- Misconduct.— NEDY ¢. NGLE 
Sask, L. R. 285.—OAN. In a suit against an oe Ea anaccount (1879), 27 Gr. 305.—CAN. 

the ct., in the spec ro C88, ne «aac, Sees RE Ty m 

peel nmareiiid Agee 9. A. chargod the oxor. with the goats of the by hs misconduct in the management 
» Person ability of representa- suit, ireo e account to en uses 5 f 

tive —General rule, The proper form with annual reats.—ERSKINE v. CaMp- ro Bg dr rep ta See cant 


of a judgment against an exor, is that 
pitf. recover debt & costa out of the 1 
assota of testator if deft. have so much, : 
but, if not, the cost out of deft.’s own 
property oe ». Hanp (1919 


I 





noneuti—Plea of ne prior to 


BELL (1850), 1 Gr. 570.—CAN. 


mproper 
exors. had improperly dealt with a 
ortion of the funds of th 


) allo one of their number to 
LR, 8735 48 D. L. R. 384; 16 3 ee 


the ot. refused their costs 
ecree,- ASHBOUGH v, 


the fact of the suit having been brought 
the assets would have been dissipated, 
the ct. will not, as a general rule, 
allow such cxor. his costs out of the 
estate, although no loss has been 
sustained.—SIMPson v. HoRNE (1880), 
28 Gr. 1.—OAN, 


conduct. -—Whoere 


o. -]—An administrator 
cannot be deprived of costa except for 
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Sect. 2.—Actions against representative: Sub-scct. 
9, A., B. & C. . sub-sect. 10, A.j 


representatives to continue the accounts. The 
representatives submitted by their answer, whether 
certain legatees were not necessary parties. Those 
legatees, having been made parties by amendment 
stated by their answer, that their legacies had 
been paid. The bill was dismissed as against 
them, with costs, to be paid by the pltf., who was 
to have them over against the representatives.— 
TREVELYAN v. CHARTER (1837), 6 L. J. Ch. 274. 

7747. .|—By a lease some print-works & 
certain articles, matters, & things on the premises 
were demised, with power to the tenant to replace 
any of the articles, matters, & things when worn 
out, & to add new ones & additional ones, & to 
add improvements on the premises, & it was 
covenanted that at the end of the term a valuation 
of the articles, matters & things, & of the improve- 
ments, should be made, & if they exceeded a certain 
sum the landlord should pay the tenant the 
difference. In an action by the tenant against 
the exor. of the landlord to recover the excess :— 
Held: as this was a covenant relating to chattels 
it did not run with the reversion, & the exor. was 
only liable on it in his representative character ; 
& as it appeared on the record that he was exor., 
the judgment should be that pitf. do recover the 
debt & costs de bonis testatoris, if deft. have so 
much; & if not, then as to the costs, de bonis 
propriis.—GORTON v. GREGORY (1862), 3 B. & S. 
90; 6L. T. 656; 122 E. R. 33; sub nom. GARTON 
v. GREGORY, 31 L. J. Q. B. 302; sub nom. 
GREGORY v. GoRTON, 10 W. R. 713, Ex. Ch.3; e2)- 
sequent proceedings, sub non. COWARD v. GREGORY 
(1866), L. R. 2 C. P. 153, 

7748. ——— Unnecessary defence.|—A. filed her 
bill for payment of a particular legacy given her 
by the will of B., & also for payment to her as one 
of the next of kin of B., of one-third part of B.’s 
residuary personal estate, against the three exors. 
of B., & the husbands of two of them, who were 
married women, & who were two of B.’s next of 
kin. The defts., by their answer, disputed the 
legitimacy of A., although she was described in 
testator’s will as his grand-daughter. On a 
reference directed, A.’s legitimacy was proved :-— 
Held: pitf. was entitled to have her costs, relating 
to the inquiry into her legitimacy, paid personally 
acer -~GREEN v. CHALLENOR (1840), 9 L. J. Ch. 


_TT49. ——.}—A_ casket containing 
diamonds was sent to pltf.’s father, accompanied 
by a letter to the effect that the diamonds were 
to be considered as heirlooms in the family, & 
were to be left to the eldest son & heir, after the 
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death of his mother, as long as the family should 
continue. On the death of pltf.’s mother, who 
survived her husband, one of her exors., the other 
having renounced, refused to deliver up the 
diamonds to pltf., the heir, & raised the question 
as to their forming part of the asscts of the mother : 
—Held: the diamonds formed no part of the 
assets of the mother, but belonged to the family 
as heirlooms, & ordered that the exor. who raised 
the question should pay the costs.—SEALE v. 
HAYNE (1863), 3 New Rep. 189; 9 L. T. 570; 9 
Jur. N.S. 1338 ; 12 W. R. 230. 

Bic ada :—Mentd. Shelley rv. Shelley (1868), 37 L. J. Ch. 

Ji. 


B. On Plea of plene administravit. 


7750. Plea pleaded solely—Action discontinued 
—Representative not entitled to costs.|—-A legatee 
brought a suit for his legacy. The exor. admitted 
the legacy, but pleaded plene administravil, & 
exhibited an inventory & account. The legates 

roceeded no further, & the exor. was dismissed, 

ut without costs.—RUMSEY v. T1zaRD (1754), 1 
Lee, 537; 161 E. R. 198. 

7751. Judgment of assets quando— Whether 
costs given out of assets quando.|—BATT v. 
DESCHAMPS (1783), 2 Tidd’s Practice 9th ed. 980. 
Annotation :—Refd. Cox r. Peacock (1835), 1 Hodg. 272. 

7752. -]—On a judgment of assets 
quando acciderint, upon a plea by an exor. of a 
judgment outstanding, & plene administravit, 
pltf. is entitled to costs de bonis testatoris.—D&r 
TASTET v. ANDRADE (1817), 1 Chit. 629, n. 

7753. Plea joined with other pleas—Joinder of 
issue on all pleas—Representative successful on 
plene administravit—Whether entitled to general 
costs of action.}—Where an exor. pleads the 
general issue & plene administravit, & the former 
pes is found against him, & the latter for him, 

e is entitled to the postea.—Cockson v. DRINK- 
WATER (1783), 3 Doug. K. B. 2393; 99 E. R. 633. 

7754, —-—. ~———.]—The exor. having 
pleaded non assumpsit as well as plene adminis- 
travit, & plene administravit preter, etc., & thereby 
forced plt£. to go to trial; pltf. obtaining a verdict 
on the non assumpsit, & being entitled to judgment 
of assets quando acciderint, is entitled to the general 
costs of the trial, though the issue of plene adminis- 
travit was found for deft.—HINDSLEY v. RUSSELL 
(1810), 12 East, 232; 104 E. R. 90. 


Annotations :—Reld. Marshall r. Wilder (1829), 4 Man. & 
IKty. K. B. 607; Squire v. Arnison (1881), 48 J. P. 743. 


j—Upon the x 
of non assumpsit & plene administravit, pitf. 
joined issue, & omitted to pray judgment of assets 
quando. The first issue being found for pltf., 
& the second for deft., deft. is entitled to the 




















misconduct.—McGREGOR v. MCGREGOR against his estate :—Held - en 
(1889), 7 N. Z. L. R. 538.—N.Z. the ct. ootisldered pltf. alien - ; McN AUGHTON (1865), Mi ee iy ae 
p. Judgment in default of Paid his demand, the exor. in the CAN. 

an action to enforce a mtge. by fore- in having resisted payment without : ae ae ee 
closure is brought against the exora the sanction of the ct., & was entitled Lestir, (1866), 12 Gr. 537.—CAN. 
of a deceased mtgor., & an order for © be paid his costse.—Garirrrm vy. C6 ———— ———— ~——.] —~ HUTCHINSON 
payment of the mtge. debt ia asked PATERSON (1873), 20 Gr. 615.—CAN. t. SARGENT (1870), 17 Gr. 8.—OAN. 

nst the exors., & judgment is v EEN ] —~ RoseBaTcH 


agai 
entered for default of appearance, only 
the additional costa occasioned by tho 
latter claim should be taxed against 
the exors. personally.—-MILzs v. BROWN 
(1893), 15 P. R. 375.—CAN. 

the estate 


Rides Plirrpapid bay ie eeisti 

— ng yinr 

claim.}—-Where a father for seve 
rted his 

claim inst the husband d 

lifetimes & after death inde oman 


trattan ani 


Fr. ———.] — McK ELLAR 
PRANGLEY (1878), 25 Gr. 545.—GAN. 
or See eg Ras ° 
1960), 11 Be CR ee SA oeuane 
t. When repr paid 
by plaintiy — Charge im: Pe 
C Not ust ined} Where itt 
Sani ence which was not auutatncd 


in evidence, he was ordered to ay all 
costs other than of an ordinary adminis 


AaMRrieuws 


v. PARRY (1879), 27 Gr, 193.—CAN, 


PART VII. SECT. 2, SUB-SECT. 9.—B. 


0. Plea pleaded solely— Judament 
against aaseta ndo.J—Where an 
extrix. successfully raises the dofence of 
oe administrarit on a motion for 
udgment, such extrix. is entitled to 
costa of the motion & action 
pitt. ; but pitt. is entitled to judgment 

inst asseta quando for his debt, with 
t costs of action & motion, also 
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postea & general costs.—Hoaa v. 
4 Taunt. 185; 128 E. R. 280. 


7756. —— ——— ——.]—Assumpsit on a 
promissory note drawn by A., testator of deft., 

ayable to pitf. B. Pleas, non assumpsit, Stat. 

imitations, & lene administravit. The first 
two issues were found for pltfs.: the last for defts, 
The prothonotary gave pitf. costs on the whole & 
the postea ; to the defts. he gave costs on the third 
plea only. _ On a motion that the prothonotary 
review his taxation: —Held: deft. having 
established an absolute bar, was entitled to the 
postea & the Apa costs; & the prothonotary 
must review his taxation.— Racca v. WELLS (1817), 
8 Taunt. 129; 129 EB. R. 332. 


7787, —— ——- ——— —-—.]--Where an extrix. 
pleaded, non assumpsit, ne unques extrix., & 
plene administravit ; & issues on the first pleas were 
found for pltf., & on the last for deft. :—Held : the 
last plea, being a complete answer to the action, 
deft. was entitled to the general costs of the trial. — 
ae v. BETHEL (1818), 1 B. & Ald. 254; 106 


Annotation ‘—Consd. Marshall v. Willder (1829), 9 B. & C. 


GRAHAM (1811), 





T7158, —— ——- -——— ~——.]—-(1) Where an 
exor. pleads non assumpsit by his testator, & 
also plene administravit, & pltf. takes issue upon 
both pleas, & the issue upon non assumpsit is 
found for pltf., & that upon plene administravit for 
the exor., the latter is entitled to his general costs 
in the cause, upon the rule that there is one plea 
which answers the action. 

(2) But where to such pleas pltf. takes issue 
ps ei the plea non assumpsit, & admits the truth 
of the plea of plene administravit, taking judgment 
of assets quando acciderint, & the issue upon the 
plea of non assumpsit is found for pltf., he is 
entitled to the general costs against the exor., 
upon the principle, that he forced pltf. on to trial, 
by a plea which he could not support.— MARSHALL 
v, WILLDER (1829), 9 B. & C. 655; 4 Man. & Ry. 
K. B. 607; 7L. J. 0.8. K. B. 325; 109 E. R. 245. 


-—An exor. who 
pleads non assumpsit & plene administravit, is 
entitled to the general costs of the cause, if he 
succeeds on the latter plea.—IGGULDEN rt. ''ERSON 
(1834), 2 Dowl. 277; 4 Tyr. 309. 


7760. ——— Plene administravit admitted—Plain- 
tiff entitled to general costs of action.}|—-MARSHALL 
v. WILLDER, No. 7758, ante. 








C. On Plea of plene administravit preter. 


7761. Plea joined with other pleas—Issue joined 
on all pleas—Representative successful on plene 
administravit preeter—Liability for costs.|}—In an 
action for breach of warranty by a testator the 
exor. pleaded non assumpsit, plene administravit, 
& plene administravit preter a sum of £183 19s. 
The jury found for pltf. on the first two issues & 
for deft. on the third, & reduced the amount of 
pitf.’s claim from £2,700 to £575 :—Held: the 
general costs of the action must be de bonis 
testatoris et si non de bonis propriis except on the 
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plea of plene administravit prater, the costs of 
which issue pltf. would have to pay.—SqUIRE . 
ARNISON (1884), Cab. & El. 365; 48 J. P. 758; 
1T. L. R. 67. 


Sun-sect. 10.—EXECUTION. 
A. In General. 


Execution generally.]|—See HxECUTION, 
XXI., pp. 407 et seq. 


7762. Form of writ—Must follow terms of judg- 
ment.]—A sci. fa. on a judgment must pursue the 
terms of the judgment. Therefore where an exor. 
pleads plene administravit & pltf. does not take 
issue on it, but takes a judgment of assets quando 
acciderint, the sci. fa. on that judgment must only 
pray exccution of such assets as have come to the 
exor.’s hands since the former judgment; & if 
it pray execution of assets generally, without 
confining it to that time, it cannot be supported. 
But if the exor. receive assets between the time of 
pitf.’s suing out the writ in the first action & the 
judgment, the ct. will permit pltf. to amend his 
judgment as to the time, by making it a judgment 
as of that term when he could, at the soonest, have 
entered it up, unless deft. can show that in point 
of fact some injustice will be done by it in the 
particular case.—MARA v. QUIN (1794), 6 Term 
Rep. 1; 101 E. RB. 403. 


Annotations :—Consd. Smith r. Tateham (1848), 2 Exch. 
205. Refd. Jewesbury v. Mummery (1872), 42 L. J.C. VP. 
> 


9 


e 
whe 


Vol. 


7763. Garnishee proceedings—Decree in ad- 
ministration suit.]|—Where, before an administra- 
tion decree, the creditor of a deceased person had 
obtained judgment against deceased’s extrix. ; & 
a@ garnishee order nisi against a debtor to the 
estate, the ct., after decree, refused to restrain 
proceedings on the garnishee order.—FOWLER v. 
ROBERTS (1860), 2 Giff. 226; 8 W. R. 492; 66 
E. RB. 95. 


7764, —__- —-.]—A judgment debtor who is 
an exor. or administrator is within the garnishee 
clauses of C. L. P. Act, 1854 (c. 125) 3 &, therefore, 
a debt due to such judgment debtor, in his repre- 
sentative capacity, may be attached by a judg- 
ment creditor of the exor. in same right.— BURTON 
tv. ROBERTS (1860), 6 H. & N. 933; 29 L. J. Ex. 
484; 158 E. R. 39. 


7765. -|—(1) A judgment creditor 
obtained a garnishee order nisi under C. L. P. Act, 
1854 (c. 125), against the exors. of P., a debtor of 
the judgment debtor. At that time P.’s estate 
was being administered in the Ct. of Ch., & after 
the service of the garnishee order the exors. paid 
the personal estate in their hands into ct., & a 
sufficient sum to answer P.’s debt to the judgment 
debtor was carried to the separate account of the 
judgment debtor in the suit. The judgment 
debtor afterwards filed a petition for liquidation, 
& obtained an injunction restraining the Judgment 
creditor from proceeding with his garnishee order. 
The trustee in the liquidation then applied in the 
suit for payment to him of the sum standing to 








against asseta ndo.— MILLAR & Co. Issue joined on all pleas—Representative ceeded upon the plea of payment & 

v. KEANE (1889), 34 L. It. Ir. 49.—IR. successful on plene admintstravit preter deft. aucceeded upon tho other plea :— 

{, —— ——— ORILE v. TREACY aK ility for costs.}—~-To an action Held: pitf. was entitled to the general 

(1896) 21. R. 267 —-J]R ° » upon ocovonant & in debt t an costs of tho action & deft. to the costa 

pee ee nate MR Maco Soteitlt cdRnen ee ent" 

id % men ie 6 W. 0 iJ Bu _— e am oa 

PART VU. SECT. 2, SUB-SECT. 9.—C.  dcclaration outstanding judgments &  NELL (1880), 3 Man. L. R. 629, -CAN. 
77614. Plea foined with other pleas— plene administrarit preter, Pitt. suc- 
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Sect. 2.—Actions against representative: Sub-sect. 
10, A., B. (a) & (b), C. & D. (a) & (0).] 


the separate account of the judgment debtor :— 
Held: there was no debt owing to the judgment 
debtor in the hands of the exors. of P. at the time 
when they were served with the garnishee order, 
within C. L. P. Act, 1854 (c. 125), ss. 61, 62, & 
consequently the judgment creditor had no charge 
on the fund in ct. 

(2) If a garnishee order is made against the 
exors. of a debtor of the judgment debtor, it ought 
to appear on the face of it that they are sought to 
be charged as exors.— STEVENS v. PHELIPS (1875), 
10 Ch. App. 417; 44 L. J. Ch. 689; 23 W. R. 
716, L. JJ. 


Annotations :-— Generally, Mentd. Re London Cottou Mills 
I Brander (1876), 25 W. R. 109; Re Watt, Ex p. 


Co., Re 

Joselyne (1878), § Ch. D. 327. 

7766. Where no judgment obtained.]— 
Creditors of testator in an action for administra- 
tion of the real & personal estate of testator moved 
for an injunction to restrain the devisees of real 
estate of testator from dealing with a fund in ct., 
which was paid into ct. in a partition action 
between the devisees, & represented rents & 
profits of real estate of testator :—Held: the fund 
could not be attached by the creditors until a 
judgment in the creditors’ action had been 
obtained.— Re Moon, Hoitmes v. HOLMEs, [1907] 
2 Ch. 304; 76 L. J. Ch. 635; 97 L. T. 748; 51 
Sol. Jo. 552. 

Annotation :—Consd. Re Welch, Mitchell v. Willders, [1916] 

1 Ch. 375. 


-.]—See EXEcUTION, Vol. XXI., pp. 617 
et seq. 

7767. Sequestration—Failure to pay money 
ordered.J—Writ of sequestration issued against 
the property of a personal representative, who was 
in default for non-compliance with an order for 
payment of money, without attachment of his 
person.—SykEs v. Dyson (1870), L. R. 9 Eq. 
228; 39 L. J. Ch. 288; 21 L. T. 696. 


7768. Equitable execution—Not granted in ab- 
sence of personal representative.)—S. being en- 
titled to a freehold subject to a mtge., a judgment 
creditor shortly before the death of S. applied 
for a receiver by way of equitable execution. The 
application was adjourned, & in the meantime S. 
died intestate. Two days after his death an order 
for a receiver was made without reviving the 
action or bringing the heir-at-law before the ct. :— 
Held: the order was ineffectual, having been 
made after the death of 8. & in the absence of any 
person to represent his estate. 

_ What is commonly called equitable execution 
is not in fact execution, but equitable relief, which 
is granted because there is a hindrance in the way 
of execution at law, & it is subject to the ordinary 
rule that equitable relief can be granted only 
when proper parties are before the ct. Assuming, 
therefore, that execution at law can be issued 
against the estate of a deceased person without 
any leave of the ct. (as to which quere) a receiver 





PART VII. SECT. 2, SUB-SECT. 10.- 
B. (a). in de 


al Execution issued on ex 
order.jJ—Orders should not be made 
ex p. allowing issue of execution against 
poses of testator or intestate in the 
ands of an exor. or administrator.— 
Re ONTARIO T BQHUMER 


tors. -— 


oOo TRUSTS CoRPN. & 
(1894), 26 oO. R. 191.—CAN. 


h, Priority of registered execu- 


ge pd Bd ah tara Nag executions existing 
past re uedims naa al Sabha ayer 
ecution in a s ro after 

parte debtor's ae aint his administra. f 
RCHANTS BANK OF CANADA egal 

®. AMUNDBSEN, Re AMUNDSEN KSTATE 
& MERCHANTS BANK OF CANADA, 


k. Execution against legal .-., 
sentative of legal representative.| 


EXECUTORS AND ADMINISTRATORS. 


by way of equitable execution cannot be appointed 
of the estate in the absence of the persons on whom 
the estate has devolved.—Re SHEPHARD, ATKINS 
v. SHEPHARD (1889), 43 Ch. D. 181; 59 L. J. Ch. 
a I. T. 387; 88 W. R. 188; OT. L. R. 55, 


Annotations :-~Refd. Blackman r. Fysh, [1892] 3 Ch. 209; 
Duke v. Davis, {1893} 2 Q. B. 260; Stewart v. Rhodes, 
f1900) 1 Ch. $86. Mentd. Holmes v. Mill 

. B. 551; Re Potts, Ke Pp. 

atris v. Beauchamp, [1894] 
Sussex & Genern! Land Soc. (1 
Goudie, Er_p. Official Neceiver, ue } eat El 
Croshaw v. Lyndhurst Ship Co. {i 97) 2 Ch. A ages] 
rT. eron, . e Ps om e > 
1K. B. 760; R.v. Seite (1908) 2 K. B. 121; Morgan v. 
Hart, (1914) 2 K. 8B. 183. 

J—See Execution, Vol. XXI., pp. 864 





et seq. 


B. For Debits of Deceased. 
(a) Judgment recovered in Deceased’s Lifetime. 


Rated generally, EXECUTION, Vol. XXI., pp. 407 
et seq. 

7769. Execution awarded before death of testa- 
tor— Whether binding on goods in hands of repre- 
sentative.|—A. recovered in debt, & had execution 
against B. Deft. B. died, & the sheriff levied the 
money upon the exors. of B. This was nought, 
for the writ was fi. fa. de bonis & catallis B., which 
cannot be after his death (per CuR.).—-THOROUGH- 
Goop’s CASE (1598), Noy, 73; 74 EB. R. 1041. 
Annotations :—Refd. Clork v. Withers (1704), 2 Ld. Raym. 

1 ; Giles v. Grover (1832), 9 Bing. 128; Elis ». 

Griffith (1846), 16 M. & W. 106. 

7170. ——- —-—.]—If deft. die after execution 
awarded, & before it is served, yet the teste of the 
writ binds the goods in the hands of his administra- 
tor.—FARRER v. BRooks (1674), 1 Mod. Rep. 188 ; 
86 E. R. 819. 


7771. —-~ ——.|—Fi. fa. delivered to the 
sheriff after deft.’s death but tested before is well 
enough.—SPRINGER v. SOMMERVILLE (1729), Bunb. 
271; 145 E. R. 8670. 


T7172, —— .|—With respect to a fi. fa. 
the law is perfectly clear. . . . That writ directs 
the sheriff to seize the goods & chattels of deft. ; 
& whatever goods & chattels he had at the time 
of the teste of the writ, or which may have come 
to his possession before the return of it, may be 
seized in the hands of his exors., except so far as 
Stat. Frauds may have effected an alteration in 
favour of purchasers (PARKE, B.).—ELLIS v. 
GRIFFITH (1846), 4 Dow. & L. 279; 16M. & W. 
106; 16L. J. Ex. 66; 8L. T. O. S. 166; 10 Jur. 
1014; 153 BE. R. 1118. 


7773, ——- ———.]—-RANKEN t. HARWOOD, RAN- 
KEN v. BOULTON, No. $314, post. 
7774 Execution awarded against representa- 


tives— Only binding on goods of testator.| — 
te HASBEL (1627), Litt. 53; 124 K. R. 133. 


7778. No power to obtain charging order—Until 
Judgment obtained against representative.]— Under 





The judgment-debtor under a simple 
money-decree died beforo execution 
was taken out against him. Execution 
of the decree was sought against his 
representative, in 
it was found that certain of the assets 
of deceased ju nt-debtor had come; 
but before anything th 


Part VII.—ActTions By AND AGAINST REPRESENTATIVE. 


Judgments Act, 1888 (c. 110), s. 14, there is no 
power after the death of a judgment debtor to 
make a charging order against his exor. in respect 
of a judgment debt of deceased, unless in some way 
judgment has been first obtained against the 
exor. Qu.: whether such a judgment can be 
obtained under the present practice. An order 
obtained by a judgment creditor after the death 
of the judgment debtor gave him liberty to issuc 
execution against debtor's exor., & ordered that, 
unless sufficient cause were shown to the contrary, 
the interest of debtor in a sum of consols should 
stand charged with the amount of the judgment. 
Before the order was made absolute, judgment 
was pronounced for the administration of debtor’s 
estate :—Held: the order could not be treated as 
charging the interest of the exor., &, having regard 
to the judgment for administration, the ct. ought 
not to correct the form of the order; therefore, 
the order was bad.—Stewanrt v. RHODES, [1900] 
1 Ch. 386; 69 L. J. Ch. 174; 82 L. T. 337; 48 
W. R. 354; 16T. L. R 203; 44 Sol. Jo. 259, C. A. 


(b) Judgment recovered against Representative. 
7776. After plene administravit pleaded—Execu- 


tion for assets found.|—-ITARGTHORPE v. MILFORTH, 
No. 7695, ante. 











T7717. -]|—WATERHOUSE v. Woop- 
STREET, No. 7696, ante. 

1778. -——.]— DORCHESTER v. WEBB, No. 
7700, ante. 


7779. ——- ——-.]—OXENDAM v. Hogppy, No. 
7702, ante. 


C. For Private Debts of Representative. 


See EXECUTION, Vol. XXI., pp. 505, 506, Nos. 
791-802. 


D. Personal Liability of Representative. 
(a) In General. 


7780. Necessity for proof of devastavit.]—If 
nulla bona be returned to a fi. fa. de bonis testatoris, 
& a devastavit be suggested on the roll, a writ of 
inquiry shall be directed to the sheriff, & if b 
inquisition the devastavit be found & returned, 
there shall be a sci. fa. quare executionem non de 
bonis propriis, to which, upon scire feci returned, 
the exor. may appear & traverse the inquisition ; 
but if he make default, or it be found against him, 
or two nihils be returned instead of scire feci, the 
judgment shall be de bonis propriis ; but although 
he neglect to appear & traverse the devastavit 
returned, he may be relieved on audita ela.— 
MOouUNSON (LORD) v. BourRN (1639), Cro. Car. 527 ; 
W. Jo. 417; 79 BH. R. 1056. 
ma aia :—Refd. Rock r. Layton (1700). 1 Ld. Raym. 

7781. Necessity for second action suggesting 
devastavit.]}— Where judgment is obtained against 
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an exor. in an action on the bond of his testator, 
execution cannot be issued in the first instance 
against the goods of the exor., although he has 
been guilty of a devastavit, & has no goods of 
testator in his hands, but an action must first be 
brought suggesting a devastavit.—WARD v. THOMAS 
(1833), 2 Dow]. 87; 1 Cr. & M. 5382; 2L. J. Ex. 
217; 149 E. R. 610. 


7782. Necessity for previous writ de bonis testa- 
toris—é& return of devastavit.]—Pltfs., as holders, 
sued deft. E. H., jointly with another person, upon 
a bill of exchange accepted by her deceased 
husband in his lifetime & the writ of summons, 
which was directed to her as ‘‘ E. H., extrix., etc., 
of H., deceased,’ & was indorsed according to the 
Bills of Exchange Act, 1855 (c. 67), was served 
upon her on June 26. On July 10 following 
judgment for want of appearance was signed by 
pitfs. against her, describing her as ‘ extrix. 
etc.,”” & on the same day a writ of ca. sa. was 
issued thereon, directing the sheriff to ‘ take 
E. H., extrix., etc., of H., deceased, etc., to satisfy 
the sum which pltfs. lately recovered against 
E. H., extrix., etc.,’> whereupon she was taken & 
kept in prison for three or four days, when, on 
payment of debt & costs, etc., she was released. 
A rule nisi having been obtained to set aside the 
writ of ca. sa. on the ground that the judgment 
was against the deft. as extrix. & that no writ of 
fi. fa. de bonis testatoris had been issued, & no 
return of ‘‘ devastavit ’’ been made by the sheriff : 
—Held: discharging the rule, whatever may 
have been the form of the judgment it was im- 
possible that an execution issued against deft., 
in her character of extrix., without a previous 
writ de bonis testatoris, & a return of devastavit, 
could be supported, & it was not a case in which, 
in the exercise of their discretion the ct. ought 
to impose any terms at all upon deft., who had 
suffered a considerable wrong at the hands of 
pltfs They also declined to amend the proceedings. 
—McSTEPHENS v. HARTLEY (1869), 20 L. T. 225. 


7783. Judgment by default against one of several 
executors— Whether personal execution limited to 
executor in default.]|— ANON. (1562), No. 7690, ante. 














7784. .]—PROcCTOR v. CHAMBERLAINE, 
No. 7691, ante. 
7785. - -]—ANON. (1691), No. 7692, ante. 


Effect of judgment as admission of assets.]— 
Sce Sub-sect 8, D., ante. 


(b) Liability to Attachment. 

See, generally, CONTEMPT OF CoURT, Vol. XVI., 
pp. 6 e¢ seq. 

7786. Not liable for attachment—Non-perform- 
ance of undertaking entered into by deceased.|— 
No attachment against an administrator for not 
performing a rule of ct. entered into by the 


tive of the legal representative to tho 
extent of any assetea of the original 
judgment-debtor which might have 
come into her possession.—JAFRI 
Broa v. Sarna Brer (1900), I. L. KR. 
23 All. 867.—IND. 


PART ViI. el 7 aac 10.— 
1. General rule.}—~Land which be- 
longed to testator cannot bo taken in 
execution on a judgment recovered 
bis exor. for a debt due by 

(1828), 1 N. B. R. (Chip.) 90.—CAN. 
m. Return of nulla bona—Judg- 


ment for recovery de bonis testatoris.) 
—A ju ent against an oxor. to 
recover bonis testaioris will warrant 
an execution against testator’s lands, 
on the return of nulla bona.—Dor d. 
JRSSUP v. BARTLET (1834), 3 Q. S. 206. 


sale }- 

been sold by a sheriff under a A. fa. 

aren a ju t inst an exor. or 
ministrator, the heir-at-law is en- 

titled to recover the surplus from the 

shoriff.— RUGGLES v. BEIKIE (1834), 3 

O. 8. 376.—CAN. 


0. Judgment against one of several 


executors.}—Lands may be sold on & 
hy ent against one of several exors. 
the same manner as if it had been 
against all.—Dor d. SMITH v. SHUTER 

(1838), 5 oO. Ss. 655.--CAN. 
pleaded.] 


. After neu executor 
—KicDape d. O’CONNOR v. DAFOE 
(1858), 15 U. C. R. 386.—CAN. 


PART VII. gad a agate 10.— 


q. Not lable for atiachment—Non- 


yment of sum awarded arbitra- 
or ~ Where exors. pnd, Mes to 
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Sect. 2.— Actions against representative: Sub-sect. 
10, D. (b). Part VIII. Sect. 1: Sub-sects. 
1,2,83&4. Sect. 2; Sub-sect. 1.] 


intestate—NEWTON v. WALKER (1741), Willes, | 


315; 125 E. R. 1191. 


7787. ——— Failure to pay costs.]—An order on 
@ person as administrator to pay costs is equivalent 
to an order to pay out of deceased’s estate, &, if 
the assets have been properly exhausted, no 
attachment will be granted for disobedience to 
such order. Semble: an administrator might be 
guilty of such misconduct as to make him per- 
sonally liable for costs, but mere delay in taking 
out administration is not such misconduct.— 
WILLIAMS v. Davies, In the Goods of WILLIAMS 
(1864), 3 Sw. & Tr. 437; 4 New Rep. 301; 33 
L. J. P. M.& A. 127; 10 L. T. 583; 28 J. P. 664. 


7788. ——— Non-payment of debt—Debtors Act, 


EXECUTORS AND ADMINISTRATORS. 


1869 (c. 62), s. 4.)—Re WoopwarRpD, WooDWARD 
v. WooDWARD (1886), 30 Sol. Jo. 753. 
Sirsa ae at Re Bourne, Davey v. Bourne, [1906] 


7789. —-— —— ——.]—Where a creditor has 
obtained in an administration action an order 
against the exor. for personal payment of his 
certified debt, & he is the only creditor of testator’s 
estate, the fiduciary relation which originally 
existed between the exor. & the creditor is at an 
end; & the creditor is not entitled to put in force 
against the exor. the punitive jurisdiction reserved 
to the ct. under above Act, by issuing a writ of 
attachment, or to obtain an order for payment 
into ct. of money in the exor.’s hands, for the 
purpose of founding that jurisdiction.—Re THOMAS, 
Sutton, CARDEN & Co., Lrn. v. THomas, [1912] 2 
Ch. 348; 81 L. J. Ch. 603; 106 L. T. 996; 56 
Sol. Jo. 571, C. A. 


Part ViII]—Administration by Court. 


Sect. 1.—JURISDICTION. 
SUB-SECT. 1.—OF CHANCERY DIVISION. 


See, now, Jud. Act, 1873 (c. 66), s. 34 (3); 
Supreme Court of Judicature (Consolidation) Act, 
1925 (c. 49), s. 56 (1). 


7790. General rule.]|—The granting administra- 
tion is in the Ecclesiastical Ct., but the distribution 
does more properly belong to this ct. [Ct. of Ch.] 
(TREVOR, M.R.).—SHUTE v. SHUTE (1700), 2 Eq. 
Cas. Abr. 157; Prec. Ch. 111; 22 E. R. 135. 
Annotation :—Mentd. Mundy v. Mundy (1793), 2 Ves. 122. 


7791. Estate of deeeased insolvent.] — The 
jurisdiction of this ct. [the Ct. of Ch.] to administer 
the estate of a deceased insolvent is not taken 
away by Judgments Act, 1838 (c. 110). Demurrer 
to a bill by the creditors’ assignee of a deceased 
insolvent for the administration of his subse- 
quently-acquired assets, overruled. 

The official assignee not a necessary party to 
such a bill.—GaLsworTHY v. DURRANT (1860), 
2 De G. F. & J. 466; 30 L. J. Ch. 402; 3 L. T. 
427; 7 Jur. N. 8.113; 9 W. R. 290; 45 E. R. 


702, L. C. 

ances Refd. Re Smith, Green vr. Smith (1883), 24 

See Sect. 7, post. 

7792, Estate of deceased lunatic.]—The Ct. of 
Ch., in _the exercise of its ordinary equitable 
jurisdiction, can entertain a suit against a com- 
mittee of & lunatic’s estate, asking for an account 
of his dealings therewith during the period of his 
committee-ship. Where, therefore, persons claim- 
ing under the will of a deceased lunatic, made 
prior to his lunacy, instituted a suit against the 
committee of his estate, whom he had appointed 
as his exor., alleging fraudulent dealings on the 

art of the committee with the estate of the 
unatic during his committee-ship, & praying for 
the usual administration decree, & for an account 
of his dealings with the lunatic’s estate during 
such committee-ship, a demurrer by the com- 


maven ase 


the arbitrators 


mittee to so much of the bill as asked for the 
account as last mentioned, upon the ground that 
the Ct. of Ch. had not jurisdiction to take such 
account, & that it should be taken in lunacy, was 
overruled.—_ScAMMELL v. LiGut (18602), 4 Giff. 
127; 1 New Rep. 83; 32 L. J. Ch. 53; 77, T. 
aie S Jur. N.S. 1122; 11 W. R. 83; 66 KF. R. 
618. 


Sus-seEcr. 2.—Or Country Court. 


In general.|—See County Courts, Vol. XIII, 
p. 473, Nos. 223-228; Bankruprcy, Vol. IV., 
p. 5038, No. 4538. 

Transfer to Chancery Division—Amount exceed- 
ing jurisdiction. |—-See County Courts, Vol. XIIT., 
p. 495, Nos. 448-454. 


SUB-SECT. 3.— FOREIGN DOMICIL AND ASSETS. 


See, generally, CONFLICT OF Laws, Vol. XI., pp. 
300 et seq. 


7793. Discretion of court—-Though more impor- 
tant questions to be decided in foreign suit.]-—— 
This ct. [the Ct. of Ch.] may properly entertain a 
suit instituted to carry into execution the trusts 
of a will made in the Scottish form, & for adminis- 
tration of the real & personal estate of a testator 
who had, up to the time of his death, resided 
partly in England, though not domiciled there, & 
died possessed of personal estate in England, the 
bulk of his property being real & heritable propery 
in Scotland, though it appeared that the more 
important questions arising in the suit would be 
determined in the Scottish cts., & this ct. might 
adopt any proceedings in the Scottish cts. This 
ct. would entertain such a suit, if only to clear the 
estate of debts :—Held: this aria was one 
which could not properly be raised on a motion 


sum, 


Part VII[.—ADMINISTRATION BY CoURT. 


to discharge an order for service of a copy of the 
bill on defts. abroad, defts. not having appeared, 
& the motion was refused.—MEIKLAN v. CAMPBELL 
(1857), oy Beav. 100; 28 L. T. O. S. 351; 538 


In what cases granted.}|—See ConFLicr oF Laws, 
Vol. aL; pp- 815, 386, Os. 64, 627-634. 


By what law governed.|—See ConrFLIcT OF 
LAWS, Vol. XI., pp. 386, 387, Nos. 635-637. 


Restraint of foreign proceedings.|——Sec 
FLICT OF Laws, Vol. 
1365. 


Con- 
I., pp. 480-484, Nos. 1335-— 


SuB-sEcT. 4.—CouRTS OF DOMINIONS AND 


DEPENDENCIES. 
See cases infra. 


Secr. 2.—PARTIES. 
SuB-sSECT. 1.—WH0O MAY COMMENCE PROCEEDINGS, 


See, generally, PRacTICE; R. 8S. C., Ord. 16, 
rr. 33, 34, 35, 38. 


7794. Only persons having sufficient interest — 
Persons neither creditors nor legatees.|—Bill to 
discover a personal estate & will; defts. demur, 
for that pltfs. are neither creditors nor legatees, & 
that defts. have proved the will, & if not duly 
proved pltfs. have a remedy in the Spiritual Ct. 


The demurrer will be allowed (per CuR.).— 
BLONDELL v. PANNETT (1673), Cas. temp. Finch, 
88; 23 E. R. 47. 


PART VIII. SECT. 1, SUB-SECT. 4. 


r. Prohate Court—Remoral of execu- 
tors.) — Where a bill was filed by 
devisees against exors. of their 
testator’s will, alleging the inability 
of the exors. to attend to the trusts of 
the will on account of bodily infirmities, 
& praying fur the appointment of a 
trusteo or trustees in their stead, the 


parties.) 
9 Gr. 279.—CAN. 


to the surrogate judge to scttle the 
amount of compensation or com- 
mission to be allowed to an adminis- 
trator or exor., but having possession 
of the subject matter of litigation will 
tinally din pore of the rights of all 

CLENNAN t. HEWARD (1362), 
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7795. ——— Contingent Iinterest.|—Testator de- 
vised certain estates by name, together with his 
farming stock & furniture, to his beloved wife to 
sell, to discharge all his creditors ; & he constituted 
his wife & T. his exors., whom he appointed to sell 
& dispose of all his estates & chattels, in such 
manner as they should jointly agree upon, or not 
to sell if it seemed most advisable to keep them, or 
in any way they should think proper, so that every 
creditor had his money, & if sold, all overplus 
to his wife, towards her support & her family. 
Upon demurrer :—Held: testator’s children had 
such an interest in the devised estates as enabled 
them to sustain a bill against the widow & her 
co-exor., impeaching a sale on the ground of fraud, 
& praying an account of the rents & profite.— 
Woops v. Woops (1836), 1 My. & Cr. 401; Don- 
nelly, 61; 40 E. R. 429, L. C. 

Annotations :—Mentd. Gilbert v. Bennett (1839), 10 Sim. 
371; Crockett v. Crockett (1842), 1 Hare, 451; poneon 
v. Green (1842), 11 L. J. Ch. 312; Raikes v. Ward (1842), 
1 Hare, 445; Longmore v. Kicum (1843), 2 Y. & C. Ch. 
Cas. 363 ; Thorp v. Owen (1843), 2 Hare, 607 ; Crockett v. 
Crockett (1848), 2 Ph. 553; Parkinson’s Trust (1851), 1 
Sim. N. S. 242; Webb v. Wools (1852), 2 Sim. N. S. 267; 


Greene v. Greene (1869), 17 W. Ik. 487 ; Lambe v. Eames 
(1871), 6 Ch. App. 597. 


7796. -]—The contingent interest of a 
testator’s widow under an ultimate limitation of 
personalty, in the event of the death of all his 
children under twenty-one, to those who would 
then be entitled, under Statute of Distributions, 
1671 (c. 10), is sufficient to make her a proper 
party, as co-pltf. with the children, in a suit for 
administration of the estate.—ROBERTS v. ROBERTS 
(1848), 2 Ph. 5384; 17L. J. Ch. 174; 11L.T. 0.8, 
285; 12 Jur. 148; 41 E. R. 1050, L. C. 
Annotations :—Consd. Greenwood v. Roberts (1851), 15 

Beav. 92; Davis v. Angel] (1862), 31 Beav. 223. btd. 

Clowes v. Hilliard (1876), 4 Ch. D. 413. . He Parsons, 


Stocklcy v. Parsons (1890), 45 Ch. D. 51. entd. A.-G. rv. 
Monro 71848) 2 De G. & yim. 125. mee a Oe 








immovable properties situate outside 
the jurisdiction in cases where it can 
act tn personam either to compel the 
owner to give effect to legal obligations 
into which he has entered or to a trust 
reposed in him.—NISTARINI Dassi v. 
Nunbo LALL Boss (1899), I. L. R. 26 
Calc. 891; 3C. W. N. 670.—IND, 





ct. dismissed the bill, on the ground 
that the jurisdiction to interfero in 
such a case belongs to the probate & 
surrogate cts., & not the Ct. of Ch.— 
CORRIGAL tv. HENRY (1851), 2 Gr. 310. 


8. To distribute unidevised 
portion of spiepady Anne Ct. of Probate 
har the samo jurisdiction over any 
undevised portion of an estate usc 
it has whero there is an intestacy ax 
to the whole estate.—Re MCDONALD'S 
ate (1853), 2. N. 8. KR. (James) 123. 





t. To acitle accounts.) The 
Cit. of Probate has all the power of the 
Ct. of Ch. to enable it to settle the 
aecoitnts of un estate.—-te MCDONALD'S 
EstarkK (1855), 2 N. S. Lt. (James) 
312.-——CAN. 





a. Tv issue licence to sell 
land for payment of bey nee a 
potition to the Probato Ct. for a iconce 
to sell land for payment of debts con- 
tains the statements required by tho 
Act, & due notice hay been given to 
the parties interested, the ct. has 
urisdiction over the matter.—DoK d. 

OWEN v. ROBERTSON (1861), 5 All. 
131.—-CAN. 


b. -—— To award remuneration to 
an executor.J—Theo ct. will not refer it 





c. Local masters — Service out of 
jurisdiction. }—The jurisdiction of local 
masters in administration suits is not 
Interfcred with by O. J. Act, r. 422. 
In such mattors there is power to 
direct’ service to be made out of the 
jurisdiction.—Re ALLAN, POCOCK v. 


d. J'o consolidate mvotions.}— 
An application to consolidate two 
motions for tration & partition 

endi before a local master should 

e made to him, & not to a judge in 
chambers. — LAMBIER vv. LAMBIER 
(1883), 9 P. lt. 422.—CAN. 


eo. High Court— Application to 
remove cause—Discretion of judge.}— 
Upon an application under Surrogate 
Cts. Act, 8. 34, to remove a cause from 
a surrogate ct. into the High Ct., the 
importance of the case & its nature are 
not to be tried on counter-affidavits ; it 
is enough if it appears from the nature 
of the contest & the magnitude of tho 
estate that the higher ct. should be 
the forum of trial. Much is left to the 
discretion of the High Ct. judge as to 
the disposal of each application.—~ 
dte REITH v. REITH (1908), 16 O. L. R. 
168 > Ml oO. W. Rh. 883.—CAN. 








f. Where immovable pro- 
perty out of jurisdiction.]—The ct. 
assumes jurisdiction in regard = to 


g- To set aside deeds obtained 
by fraud of executor.}—Where the 
primary object of & suit instituted on 
the original side of the High Ct. was 
the administration of the estate of a 
deceased testator resident within its 
A hse Saar ports og exer: being 
a en ere e act 
tel the High! Gee ing — 
eld: (2) . its ordir 
i opel jurisdiction has a right t> 
order administration of such an estate 
& as ancillary to such an order to set 
aside deeds obtained by the fraud of 
oe pce eapelreen 7 EUARI BOsE v. 
RIMATI ISTARINI Dasst (1905 
C. W. N. 96.—IND. es 


h. Court of Sessions & Court of 
Chancery.}—An exor. uss oued. the 
jurisdiction of the Ct. of Session in the 
administration of an estate regarding 
the apportionment of rents upon a 
Scotch estate as between heir & exor., 
& a balance of accounting arising upon 
West Indian property § which had 
belonged to deceased. The estate had 
been put under an administration suit 
in Ch., which was still in dependence : 
—Held: both cts. had jurisdiction to 
try the questions, but the forum 
conveniens, as regarded the matter of 
apportionment was the Ct. of Session. 
— TIN vt. STOPFORD-BLAIR’s ExE- 
CUTORS (1879), 7 lt. (Ct. of Seas.) 329 ; 
17 Se. L. h. 208.—SCOT, 
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7797. ——.J—Testator by his will made in 
1854 divided the residue of his estate into fifteen 
parts, which he distributed among his nephews & 
nieces. One of the fifteen parte he disposed of in 
the following words: ‘In trust for my ne hew, 
J., in case he should marry my niece K., during 
his life subject to the proviso hereinafter contained, 
& from after his decease, in trust for the eldest or 
only child, if any, of the said J., who shall be living 
at his decease, & the heirs, exors. & administrators 
of such eldest or only child; but in case the said 
J. shall not marry my said niece, then I do direct 
that bequest to the said J. shall not take effect, 
but that such share shall fall into & become part 
of my general residuary estate for the benefit of 
the other legatees named in this my will.’’ Shortly 
after the date of the will, & in the lifetime of 
testator, J. married, but not the lady mentioned 
in the will. There was some evidence to show that 
testator assented to the marriage. On bill filed 
by infant son of J. :—Held: pltf. had no sufficient 
interest to entitle him to file a bill to have the 
share ascertained & secured. 


An existing interest, whether it be present or 
vested, or whether it be contingent, however 
future & remote it may be, if it be a present in- 
terest the party representing it has a right to 
file a bill to have the share secured ; but the mere 
expectation of a future event happening, which 
may give interest, gives no such right.—DAvIs v. 
ANGEL (1862), 4 De G. F. & J. 524; 31 L. J. Ch. 
613; 6 L. T. 880; 8 Jur. N.S. 1024; 10 W. R. 
722; 45 E.R. 1287, L. C. 

i . Bright v. Tyndall (1876), 4 Ch. D. 
olla. Cone v. Willard (1876), 4 Oh, D. 3. Distd. 

Peacock v. Colling (1885), 54 L. J. Ch. 743. Refd. Re 

Parsons, Stockley v. Parsons (1899), 45 Ch. D. 51 

Allicard v. Walker, [1896] 2 Ch. 369; Re Taylor, Atkinson 

v. Lord (1909), 81 L. T. 812; Re Mudge, [1914] 1 Ch. 

115. Mentd. Re Sheppard’s Trusts (1862), 31 L. J. Ch. 

788; Powell v. Rawle (1874), 22 W. R. 629. 


7798. .]—Testator gave his estate to 
such of his three grandchildren, S., M., & E., as 
should survive their father & attain twenty-five, 
but in case two only of them should die in the 
lifetime of their father or under twenty-five, & the 
amount to which the surviving grandchild would 
then become entitled should exceed £10,000, then 
the excess should go to the person or persons, 
exclusive of the surviving grandchild, who, under. 
Statute of Distributions, 1671 (c. 10), would 
immediately on the decease of the survivor of the 
other two grandchildren, be entitled to testator’s 
personal estate if he had then died intestate. 
S. & E. died under twenty-five, E. being the sur- 
vivor of the two, & at her death M. was the sole 
next of kin of testator, supposing him to have 
died at that time :—Held: the persons who at 
the death of E. would have been the next of kin 
of testator if M. also had then been dead, were 
entitled to file a bill for the administration of his 
estate. WHITE v. SPRINGETT (1869), 4 Ch. App. 
300; 38 L. J. Ch. 388; 20 L. T. 502; 17 W. R. 
336, L. JJ. 

ions :—Retd. Ite Taylor, Taylor 1. 5 
ae $39, Mentd. Clarke vo, Hayne (i8aey anon’ 32 
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1804 i. Personal Be pibederaeaiedh _ 
Since Administration of Justice Act, an 
exor. or administrator isa not entitled to 
come to the ct. for the purcoee of 
administering the estate of deceased, 
even where the personal assets are 











ministering e -) 
tore or cestuia que 


insufficient for the eatisfaction of the 
debts.— HIPMAN, WALLACE v.SuHIp- | ct., 
MAN (1876), 24 Gr. 177.—CAN. 


k. ——~ Difficulty experienced in ad- 
—~ Trustees 


stand in a different peelticn from credi- 
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7799. ——- ——.]—A fund was bequeathed to 
trustees upon trust to pay the income to a legatee, 
with power in certain events to advance to him 
so much of the corpus as the trustees should think 

roper, with remainder to his issue, but if he should 

ie without issue upon trust to divide the fund or 
so much thereof as should not have been advanced 
to the legatee, among his surviving brothers & 
sisters :—Held: a sister had such an interest in 
the fund as entitled her during the life of the 
legatee to bring an action to administer the trust. 
—PEACOCK v. COLLING (1885), 54 L. J. Ch. 743 ; 
53 L. T. 620; 33 W. R. 528, C. A. 


7800. ——- ——..]—Re AsuTon (1900), 44 Sol. 
Jo. 429. 


7801. ——— Present or vested interest.])—-DAvIs v. 
ANGEL, No. 7797, ante. 


7802. ——— Not mere expectation—Of happening 
of future event.]—Davis v. ANGEL, No. 7797, ante. 


7803. ——.]—(1) Bequest on the death 
of testator’s daughters without issue to the persons 
who would be entitled under Statute of Distribu- 
tions, 1671 (c. 10), if testator had then died 
intestate. Administration action brought in the 
lifetime of the daughters, & before they had had 
any issue, by persons who would then be next of 
kin if the daughters were dead without issue. On 
demurrer :—Held; pltfs. had only an expectation 
& not an interest, & were not entitled to maintain 
the action. 


(2) Pltf. can only be added under R. S. C., 1875, 
Ord. 16, r. 2, where there has been a bond fide 
mistake.—CLOWES v. HILLIARD (1876), 4 Ch. D. 
413; 46L. J. Ch. 271; 25 W. R. 224. 


Annotations :-—As to (1) Consd. Peacock v. Colling (1885), 54 
L. J. Ch. 743; Re Parsons, Stockley v. Parsons sae 45 
Ch. D. 51. Befd. F 7 Ch. D. 





. 51, ussell v. Dow (1884), 
237; Molyneux v. Fietcher, [1898] 1 Q. B. 648; Re Mudge 


(1913), 83 L. J. Ch. 343. Refd. Duckett rv. 


Gover (1877), 25 W. R. 455. 

7804. Personal representative.|—Testator gave 
the residue of his real & personal estate to five 
persons in equal shares, & appointed three of the 
five his exors. All three exors. proved the will. 
One of the exors. then filed a bill for administra- 
tion & partition against another of the exors., not 
making the third exor. a party. On this bill an 
administration decree was made, & the third exor. 
& the other residuary legatees were served with 
the decree. The third exor. refused to come in 
under the decree & account, & the other residuary 
legatees appealed from the decree on the ground 
that the decree could not be properly made in the 
absence of the third exor. The ct. considered 
there was great difficulty in making a decree against 
& person, who ought to be an accounting party, 
in his absence, & pltf.’s counsel, at the suggestion 
of the ct., consented to have the decree quashed, 
with liberty to amend the bill by err the third 
exor. a8 a deft.—LatTcH v. LATCH (1875), 10 Ch. 
App. 464; 44 L. J. Ch. 445; 23 W. R. 686, L. JJ. 


7805. Appointee of fund.]—Re NEwBERY, ALL- 
CROFT v. FARNAN, No. 7976, post. 


7806. Annuitant—Annuity not in arrear—Ac- 
counts insufficient.|—An annuity was by will 


to have the estate administered in the 
& Petts yothont experienoing 
some diffi r. carrying ou tS) 
Dill for oe fing Con eg 

a ose, — LE e 

& exors. | Grover (1869), 16 Gr. 399--—CAN. 


1. Infant — By nezt friend.) — An 


As to (2) 


a8 to the right 
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charged a the general residue of testator’s 
estate. The annuity was not in arrear, but 
accounts, though asked for, had not been supplied 
until after the issue of the writ, & were still 
insufficient :—Held: the annuitant was entitled 
to administration.—WoOLLASTON v. WOLLASTON 
(1877), 7 Ch. D. 68; 47 L. J. Ch. 117; 26 W. R. 


717; sub nom. WoOOLASTON v. WOOLASTON, 87 
L. T. 631. 
7807. era ar Jud. Act, 1875 (ce. 77), s. 10.)— 





Testator covenanted to pay to trustees during the 
life of D. an annuity of £500 for the benefit of her 
& her children. After testator’s death the 
trustees issued an originating summons for the 
administration of his estate on the ground that it 
was insufficient to provide for the payment of the 
annuity in full. o payment of the annuity was 
at the time in arrear:—Held: although above 
sect. gave a right to an annuitant to prove in 
administration proceedings for the capital value 
of an annuity, yet it conferred no right upon the 
annuitant to obtain an order for administration so 
long as the annuity was punctually paid, although 
the estate might be insolvent, & the summons must 
therefore be dismissed.—Re HARGREAVES, DICKs 
v. HARE (1890), 44 Ch. D. 236; 59 L. J. Ch. 375; 
62 L. T. 819; 6 T. L. R. 264, C. A. 

Annotations :—Consd. te Beeman, Fowler vr. James, [1896] 
1 Ch. 48. Refd. He Blow, St. Bartholomew’s Hospital v. 
Cambden, [1914] 1 Ch. 233. Mentd. Ite Hall, Hope v. 
Hall, (1918) 1 Ch. 562. 

7808. Legatee—Or assignee thereof.] — A party 
entitled to, or taking by assignment a legacy, or a 
share of a residuary estate, may institute a suit 
for the administration of such estate at any time 
before the complete administration of the assets, 
or before such legacy or residuary share is with- 
drawn from its position as assets unadministered, 
& constituted a trust fund applicable to the 
specific trusts of the will. 


Semble: where the right is unnecessarily 
exercised, the ct. may make the decree without 
costs. —CAFE v. Brent (1845), 5 Hare, 24; 67 
E. R. 812. 

Annotations :—Mentd. Morgan ». Morgan (1851), 14 Beav. 
72; Se Nicholson, Eade v. Nicholson, {1909) 2 Ch. 111. 
7809. -J|—On a bill filed by a pecuniary 

legatee against the exors. of a will for payment of 

a legacy, it appearing that the residuary legatee 

had already filed a bill against the exors. & 

legatees for administration of the trusts of the 
will, which suit had been ordered to stand over for 

a year, & it appearing to be a question whether 

pltf.’s legacy was primarily charged on a par- 

ticular real estate of testator, to which real estate 
the residuary legatee was entitled as heir or 
devisee of testator, & it being admitted that there 
was sufficient personal estate to pay all debts & 
legacies :—Held: the exors. raising the question, 
the residuary i a was @ necessary party in the 
legatee’s suit.— DE ZicHy (COUNTESS) v. LONSDALE 
(EARL) (1845), 5 L. T. O. S. 328; @ Jur. 785. 


7810. ——— Payment of legacy into court—Suit 





infant, moving by his next friend, can 
properly make an application for an 
administration order.—He HILL, 10 
GC. L. T Occ. N. 87.—CAN. 


m,——— —.J—An adminisxtra- 
tion of an estate in which infants were 
interested was made on the mere 
suggestion of their next friend that it 
would bo for their benefit, without 
going into the merits of the case between 
pitt. & tho exor,— Re WI1a0Nn, LLOYD 


of testator 


logatee hi 
(1880), 28 


n. Legatee—Or his personal repre- 
sentative.|-—-An order may be obtained 
under the general o 
administration of the personal estate 
by the personal repre- 
sentative of a legatee as well as by the 
meself.—SimMPson v. HORNE 
Qr s 1.—CAN. 


o. Widow of intestale.}—The widow 
of an intestate entitled, under Intes- 
tates’ Kstates Act, 1890, to a charge 
for £500 upon his real & personal 
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dismissed.]|—A bill was filed by a  legatee 
against the exors. of a testator for the payment of 
his legacy. Upon the exors. paying into ct. the 
amount of the legacy, together with the costs of 
the suit to pltf., the bill was ordered to be dis- 
missed against all the exors. except one, who was 
the representative of an incumbrancer of the 
legacy, & between whom & plitf. a question of 
account was raised in the suit.— SAWYER v. MILLs 
(1849), 1 Mac. & G. 390; 1H. & Tw. 569; 19 
L. J. Ch. 242; 15 L. T. O. S. 293; 13 Jur. 1061 ; 
41 E. R. 1316. 


7811. —— Of residue.]|—-Care v. BENT, No. 
7808, ante. 
7812, Residue unascertained.]—A 








residuary legatee has a right to institute a suit 
where the estate is considerable, & it is uncertain 
whether there will be a residue or not.—Re 
SIMMOND’S EsTaTEe, MORGAN v. MIDDLEMISS (1866), 
as reported in 14 W. R. 414. 


Annotations :—Mentd. Re Serelcke, Ziegler v. Nicol, [1906] 
ao 301; Re Yates, Singleton v. Povah (1922), 128 L. T. 


SUB-SECT. 2.—WHO ARE NECESSARY PARTIES. 
A. In General. 


a generally, PRACTICE; R. S. C., Ord. 16, 
r. 


7813. All persons interested——Suit against execu- 
tors.|—ATWOOD v. HAWKINS (1673), Cas. temp. 
Finch, 113; 23 E. R. 62. 

Anniston :—Montd. East India Co. v. Coles (1783), 3 Swan. 


7814. ——. By co-executor.|—One of three 
exors. & trustees filed a claim to have testator’s 
real & personal estate administered, making his 
co-exors. alone, not including any person bene- 
ficially interested, parties :—Held: the suit was 
defective.—LEsLIE v. Smit (1851), 5 De G. & Sm. 
oo Is L. T. O. S. 119; 15 Jur. 1120; 64 E.R. 


7815. ——— Suit by residuary legatee.|—-SHERriIT 
v. BriRcH (1791), 3 Bro. C. C. 229; 29 E. R. 505. 


7816. -——.]—~The strict rule, that all per- 
sons, materially interested, must be parties, dis- 
pensed with, where it is impracticable, or very 
inconvenient ; as in the case of a very numerous 
assocn. in a joint concern ; in effect a partnership. 

Generally, a residuary legatee must bring before 
the ct. all persons, interested in the residue. 
Exception, where not necessary or convenient.— 
COCKBURN v. THOMPSON (1809), 16 Ves. 321; 33 
E. R. 1005, L. C. 
Annotations :—Refd. L 








ong v. Yonge (1830), 2 Sim. 369; 
Willats v. Busby ee » 5 Beav. 193; Wilson v. Ntaahope 
1846), 2 Coll. 629; dford v. Ellis, [1901] A. C. PS 

arkt v. Knight 8.8. Co., Sale & Frasarv. Knight S.S. Co., 


estate, has a sufficient interest in the 
real estate to entitle her to maintain 
an action for its administration.— 
M‘FERRAN v. M‘FERERAN, [1897] 1 
Is R. 66.— IR. 


era for the 
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. Attorney-General — Where 
heoueet declared void.}—The feecarte- 
to a bill to 


necessary deft. filed 
administer 1 estate, & declare a 
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Sect. 2.—Parlies: Sub-sect. 2, A. & B. (a).] | 


1737), West fomp- Hara ae; ‘Wallworth p. Holt (1841), 
: . 619; Deeks v. Stanhope Vier 14 Sim. 57; 
Powell v. Wright (1844), 7 Beav. 444; Soott v. Scott, 

(1912) P. 241. 

7817. Alleged creditor of estate—Debt satisfied 
improvidently—Suit against executors.)—(1) A 
person having a claim against a testator’s estate 
prevailed upon the exors. to hand over to him 
part of testator’s assets under circumstances from 
which he must have known that in so doing the 
exors. were acting hastily, improvidently, & 
against their duty as exors. :—Held: such person 
was a proper party to a suit instituted by a legatee 
against the exors. for the administration of the 
estate, although the bill contained no charge of 
collusion or insolvency. 

(2) A person appointed by will receiver of 
testator’s real estates with a salary is a proper 
party to a suit for the administration of those 
estates.—CONSETT v. BELL (1842), 1 Y. & C. Ch. 
Cas. 569; 11 L. J. Ch. 401; 6 Jur. 869; 62 
E. BR. 1020. 

Annotations :—As to (1) Refd, Stainton r. Carron Co. (1854), 


18 Beav. 146. Generally, Mentd. Finden v. Stephens 
(1846), 1 Coop. ia al 318; Alexander r. Brame 


(1855), 25 L. T. 0. S 


7818. Receiver appointed by will—Of testator’s 
realty.|— CONSETT v. BELL, No. 7817, ante. 


7819. Devisees of realty—Sult by residuary 
legatee—Of realty & personalty.]—Testator, by 
his will, having given several pecuniary legacies, 
devised two estates, L. & D., to his children, as 
tenants in common in fee, & made his wife resi- 
duary legatee of all his real & personal estates, 
& appointed K. & B. his exors. ‘Testator died in 
July, 1841, leaving his wife, then enceinte, & four 
children him surviving. The other child was born 
in Nov. following. The wife filed her bill against 
the two exors., K. & B. & also against testator’s 
five children, all of them infants, praying for an 
account of the personal property of testator, & an 
account of the rents & produce of his real estates 
devised to plitf., & also for an account of the 
rents, profits, & produce of the two estates L. & D., 
which had been mixed by K. & B. with the per- 
sonal estate of testator, & the rents & protits of 
the real estate devised to pltf., & the same secured ; 
& in the meantime, that the whole of the moneys 
might be secured by the direction of the ct., for 
the benefit of plt£. & the children of testator. To 
this bill defts., K. & B. having demurred, for 
multifariousness & for want of equity. Demurrer 
overruled. 

There is certainly av equity. . . . The children 
ought to be made parties. ... The accounts 
cannot be taken without the children. ... A l 
demurrer ought not to be filed without good 
grounds to support it (per Cur.).—SANDERS ». 
KELSEY (1846), 7 L. T. O. S. 506; 10 Jur. 833. 


7820. Claimant to property used by deceased— 
As executor of another—Administration of de- 
art 


legacy for religious purposes void.— necessary 


LONG v. WILMOTTE (1863), 2 Ch. Ch. 


a party. 
O*IRKILLY (1863), 14 Gr. 646.—CAN. 
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ceased’s estate.|—BARKER v. ROGERS, ROGERS v. 
Rogers, No. 8216, post. 


7821. Bankrupt beneficiary—Prior to vesting of 
property—Under bankruptcy.|—In a suit for the 
administration of a testator’s estate, A., in whom 
certain leaseholds were vested, was made a party. 
A. became bkpt., & an official assignee was 
appointed. Before the creditors’ assignee was 
appointed A. put in a plea, alleging his bk ‘F — 
Held : the plea could not be supported, kpt. 
was a necessary party prior to the creditors 
assignee having been appointed & having elected 
to take the leaseholds ; until that time there could 
be no final vesting of the property.—TURNER v. 
NICHOLLS (1849), 16 Sim. 665; 18 L. J. Ch. 278 ; 
13 Jur. 293; 60 E. R. 994. 


7822. Title of plaintiff beneficiary doubtful— 
Persons disputing title Jone yon in an 
administration action, the title of pitf. as a 
beneficiary was doubtful, & the trustee of the will 
was the sole deft., the ct., on the application of the 
trustee, ordered that the person interested in 
disputing pltf.’s claim should be made a deft.— 
Day v. RADCLIFFE (1876), 24 W. R. 844. 


B. Personal Representatives. 
(a) In General. 


See R. S. C., Ord. 16, rr. 8, 46. 

7823. General rule—Should be made a party., — 
Bill to discover the estate, etc. Deft. demurs, for 
that the administrator of him, of whose estate a 
discovery is sought, is not made a party, & pleads 
Stat. Limitations. 

Demurrer & plea both allowed (per Cur.).— 
RUMNEY v. MEAD (1677), Cas. femp. Finch, 303 ; 
23 E.R. 166. 


7824, -—— ~——.: —Pltf. did not make exors. 
or administrators parties; therefore ordered to 
amend his bill.—A.-G. v. TWISDEN (1678), Cas. 
temp. Finch, 336; 23 16. R. 184, L. C. 


7825. .i—(1) No suit for the adminis- 
tration of an estate can be sustained unless a 
personal representative of testator or intestate, 
properly constituted in this country, be made a 
party to it. 

(2) Where a demurrer is allowed for want of 
arties, it is not of course to give leave to amend 
y adding parties, but it is discretionary with the 

ct., & depends on the probability of making the 
suit effective.—TYLER v. BELL (1837), 2 My. & Cr. 
$9; Donnelly, 190; 6 L. J. Ch. 169; 40 E.R. 








tad | dl 
578, 
Annotations :-—As to (1) Consd. Silver v. Stein (1852), 21 

L. J. Ch. 312. Refd. Bond v. Graham ate 1 Hare, 
482; Carmichael v. Carmichael (1846), 0 L. fT. O. 8S. 17; 
Hervey v. Fitzpatrick (1854), Kay, 421; Vanquelin v. 
Louard (1863), 15 C. B. N. S. 341. 4a to (2) . Kay 
v. Wall (1845), 9 Jur. 128. Generally, . Creasor vr. 
Hobingon (1851), 14 Beav. 589. Mentd. Sinith vr. Smith 
(1856), 21 Beav. 385. 


7828 iv. ——.}—No legal pro- 
can be instituted against an 
estate, or for the recovery of, or laying 





—ZIMMERMAN Ut. 


87.—CAN. 
7823 ii. ——- ——.}~A motion for an assets 

PART VIII. SECT. 2, SUB-SECT. 2, administration order was refused with Setats ot dotntie the axon, ‘of 
B. (a). costs on the ground that no personal such an estate as a party to the sult.— 
7823 i. General rule—Should be made cote é peach e fcoee ric & FITZGERALD v. GREEN (1910), E. D. L. 

a party.) — Where the will had not been f li. 183.—CAN. reK (PTH), 6 299.8, AF. 
proved, a bill filed for an account against ae : . Neceasity for re- 
persous said to be in possession of the 7823 fii. ——- —-—.}— MCDOUGALL t. grant.}—The legal crsonal 
eased intestate 


assets, was disinissed on the ground 
that the personal representative was 


GAGNON (1906), 4 W. L. Ro 425 : 
Man. L. R. 332.-CA es 


representative of a dec 
ecessary 


N. isan party to a sult for the 
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7826. -——.]—(1) A fund was alleged to 
have been carried in an administration suit, ‘‘ to a 
separate account, intituled the general account.’’ 
In another suit, to give effect to the assignment 
of a share of the fund :—Held: the legal personal 
representative of testator was a necessary party. 


(2) The ultimate limitation of a legacy was to a 
arty’s ‘‘ personal representatives or next of 
Kin ” :—Held: both classes must be made parties 
to a suit affecting the fund.— SALMON v. ANDERSON 


(1846), 9 Beav. 445; 50 E. R. 415. 


7827. ———.]—A claim filed for the adminis- 
tration of personal estate dismissed with costs, on 
the grounds that there was no personal representa- 
tive of testator before the ct., & that the claim 
erroneously stated that deft. was the exor. of the 
extrix. of testator, & sought relief against him in 
that capacity.—BOULDING v. BOULDING (1852), 16 
Jur. 1154; 1 W. WR. 49. 


7828. —--- ——.]—The ct. will not, under 
Court of Chancery Procedure Act, 1852 (c. 86), 
dispense with the personal representative of a 
trustee, where such personal representative has 
necessarily active dutics to perform in the execu- 
tion of the trust.— FOWLER v. BAYLDON (1853), 9 
Hare, App. L. p. lxxviii; 68 EK. R. 802. 

Annotation :-—Retd. Curtius ve. Caledonian Fire & Life Insce. 

(1881), 51 L. J. Ch. 80. 


7829. ——-..J|—A legacy was bequeathed 
with a direction that it should be paid as soon 
as conveniently might be after testator’s death, 
which took place in 1822. An annuity charged 
by the will on the real estate terminated in 1856. 
In 18538, the legatee filed a bill, insisting that the 
legacy was charged on the real estate, & ought to 
be paid out of a fund arising from it, & sct apart to 
answer the annuity. The bill made the trustees 
of this fund parties, but no personal representative 
of testator. It was not proved that the personal 
estate was exhausted :—Held: whether the real 
estate was charged or not with the legacy, the 
personal estate was primarily liable, & the bill was 
too late, & was defective for want of parties, & 
leave to amend at the hearing was refused. — 
Brigut v. LARCHER (No. 2) (1859), 4 De G. & J. 
8608; 28 L. J. Ch. 837; 33 L. T. O.S. 354; 5 Jur. 
N.S. 1233; 7 W. R. 658; 45 E.R. 236, L. JS. 


(nnotations :—Mentd. Bright v. Legerton (No. 1) (1860), 29 
Beav. 60; Zée Rowe, Jacobs v. Hind (1889), 58 L. J. Ch. 
703. 


7830. .]— The legal personal representa- 
Live of a testator is a necessary party to a suit for 
1e administration of his real & personal estate ; 
_ if he is not made a party, no decree can be made 
Fan such a suit, even although an exor. de son tort & 
F the trustees of the real estate are before the ct.— 
RoOwsELL v. MORRIS (1873), L. R. 17 Eq. 203; 43 
L. J. Ch. 97; 29 L. T. 446; 22 W. R. 67. 


: tations :—Consd. Re Lovett, Ambler ». Lindsay (1876), 
E Annotation 198. Refd. Nokes v. Gandy (1874), 13 L. J. ch. 
276. 
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—Above Act has not altered the former practice 
of the Ch. Ct., which required that for the purpose 
of general administration of an intestate’s estate a 
general administrator must be before the ct. 
Where, therefore, A. commenced a suit to 
administer an intestate’s estate, claiming to be the 
sole next of kin of intestate & alleging that in- 
testate’s estate had been improperly distributed 
amongst his illegitimate children :—Held: an 
administrator ad litem appointed by the Probate 
Div. for the purpose of being made a party to the 
suit to substantiate the proceedings therein, did 
not sufficiently represent intestate’s estate for the 
purposes of the suit.—DOWDESWELL v. DOWDEs- 
WELL (1878), 9 Ch. D. 294; 48 L. J. Ch. 23; 38 
L. T. 828; 27 W. R. 241, C. A. 


7832. .]—Where an originating sum- 
mons was taken out against an alleged administra- 
trix, for an account & administration, & it subse- 
quently transpired that deft. was not the 
administratrix & that there was, in fact, no exor. 
or administrator of the estate, but that deft. had 
intermeddled, leave was refused to amend the 
summons & describe deft. as administratrix de son 
tort, because an administrator de son tort is not 
liable to account until it has been proved that he 
has intermeddled, & this can only be done in an 
action & cannot be done on an originating sum- 
mons, it not. being a matter falling within R. 8S. C., 
Ord. 55, at all.—Re CHALMERS, CHALMERS v, 
CHALMERS (1921), 65 Sol. Jo. 475. 


7833. Representatives of particular character— 
Sufficiency of—Administrator at litem.|——WILLIs v. 
HuRLOCK (1822), 1 Coop. temp. Cott. 367; 47 


E. R. 899. 
7834. .—A bill was filed by a 
residuary legatee, against A. & B., the administra- 
tors of deceased’s effects, for an account of the 
assets received by them. A. died without having 
appeared to the bill: & C. obtained letters of 
administration of his goods, limited for the purpose 
only to attend, supply, substantiate & contirm 
the proceedings in the suit, until a final decree 
should be made & executed; & C. was brought 
before the ct., by a supplemental bill :—Held: 
owing to the limited nature of those letters of 
administration, an account of A.’s receipts could 
not be taken, but a general administrator to A. 
must be brought before the ct.—CLOUGH v. DIXON 
(1841), 10 Sim. 564; 59 E. R. 7343; sub nom. 
CLOUGH v. Bonn, 11 L. J. Ch. 52; 6 Jur. 49. 


Annotation :-—Refd. Faulkner v. Daniel (1843), 3 Hare, 199. 


7835. .]—The ct. will not decree 
a@ general account & administration of assets, in 
a suit in which deceased is represented by an 
administrator ad litem merely.—CROFTr v. WATER- 
TON, WATERTON v. CROFT (1844), 13 Sim. 653 ;_ 60 
BK. RR. 254, 
Annotation :—Dbdtd. Davis v. Chanter (1818), 2 Ph. 545. 
































7881. —— —— Effect of Jud. Act, 1873 (c. 66).| 


xdministration of his personal estate, 
k& no decree can be made in such a 
guit in Ireland against a party who 

id obtained a grant of letters of 
wministration in England, which has 
10t been youu er F ent even 

ough such party is resident In Ireland. 

SERN EY ». Murrpuy, [1919] 1 

it. 16.—IR. 

1838 i. Representatives of particular 
yaracter — Sufficiency of — Adminis- 
rator ad litem.}—The ct. may proceed 
vithout any personal representative 


J.-—- VOL. XXIV. 


7836. —— 


of deceased where none has been 
appointed, or may appoint some 
person to represent the estate for the 
purpose of the suit. This does not 
apply to cases where parties have a 
beneficial or substantial interest, but 
only to cases of mere formal parties. — 
SHERWOOD »v. EREELAND (1857), 6 
Gr. 305.—CAN. 


cation for the appointment of a neanati 
to represent the estate of deceased 
was refused where it was considered 





Suit against executor of 


that deceased could not be said to 
he interested in the matters in question 
in the suit, or that the personal repre- 
sentative, if appointed, would be 
merely a formal party.—LEONARD v. 
CLYDESDALE (1874), 6 P. RR. 142.—CAN. 


r. Administratrix de 
bonis non—Married woman.j—Where 
pitf., a married woman, who was an 
unpaid legatee, obtained letters of 
administration de bonis non, & filed a 
bill against the administrator to have 
the estate administered in Kquity, & 
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Sect. 2.—Parties: Sub-sect. 2, B. (a).] 


testator’s executor.}—A. devised his real & per- 
sonal estate, charged with the payment of his 
debts, to B., whom he appointed his exor., & B. 
devised them to C., whom he appointed his exor., 
upon trust for the payment of his own & A.’s 
debts. After the death of A. & B. a bill was filed 
on behalf of the creditors of A. against C. & D., 
charging that, by collusion between C. & D., the 
latter had fraudulently obtained large sums of 
money arising from the real & personal estate 
of A., & praying that the transactions between 
C. & D. might be set aside, & for the due adminis- 
tration of A.’s estate. There were also some 
charges of misapplication of A.’s assets by B., & 
the bill prayed that B.'s estate might be charged 
with the losses occasioned thereby. To this bill, 
D. having refused probate of B.’s will, a person was 
made a deft. who had obtained a grant of letters 
of administration of B.'s estate, authorising him 
to attend, supply, substantiate & confirm the 
proceedings which had been already had, or which 
might be had in the suit, until a final decree should 
be had :—Held: B.s estate was sulliciently 
represented in the suit by this administrator.— 
ELLICE rv. GOODSON (1845), 2 Coll. 4; 63 E. BR. 
610. 


dnnolations :-—Refd. Robiuson rv. Bell (1847), 11 Jur. 1019; 
Dowdeswell cr. Dowdeswell (1878), 9 Ch. D. 294. Mentd, 
Re Toleman, Westwood r. Booker, (1897] 1 Ch. 866. 


7837. ——- -~— -—-—~.'—The ct. will direct a 
party to appear in a suit & represent the estate of 
a deceased deft.. who had died intestate, though 
no letters of administration had been granted.— 
Evy (DEAN & CHAPTER) vt. EpwWarRpDs (1853), 22 
L. J. Ch. 6803 17 Jur. 219. 

Annolation :—Reld. Edwards c. Batley (1851), 2 Eq. Rep. 

‘ . 


_— 


7838, -——- —-— —-.-—DUOWDESWELL v. Dow- 
DESWELL, No. 7331, ante. 


7839. ——— Executor de son tort.) —:A bill 
by a creditor to administer the estate of a testator 
alleged that testator by his will gave to his wife, 

the use for her life of half his estate, & 
appointed her guardian of his children; that 
administration with the will annexed had been 
granted to deft.. who was ° the only legal personal 
representative & also heir of the undisposed of 
moveables & immoveables,” & that she had 
received & entered into possession of all the real 
& personal estate of deceased. Plea, that deft. 
was not, nor had ever been, administratrix with 
will annexed or legal personal representative of 
deceased : —Held: if deft. was not administratrix, 
she was extrix. de son tort, & the bill could’ be 
sustained.— RAYNER v. KOEHLER (1872), L. Jt. 
14 Eq. 262; 41 L. J. Ch. 697; 27 L. T. 506; 20 
W. RB. 859. 


Annotations :—Dbtd. Cary rv. Wills (1872), 12 L. 7.0 : 
hehe AA ey eh iM “e ae 17 Bq. yg, Folid. Gace’ 

? ® e og. 534. ‘ '@ 
Ambler v. Lindsay (1876), 3 Ch. D, bee OLOEY: 











7840. ——-.}- To a bill filed by a 
legatee for general administration against deft. 
who, it was stated, had proved the will, & had 


possessed himself of the assets & made vari 
payments, it was pleaded in bar to the whole bill 
that he had not proved the will, & was not the legal 


an account taken, & pitf. did not 
her husband 8 party to the oi alah 


b making itf.’s husband a co-pit#, 
AISH v, Nt UGENT (1896), 1 N. Bia. 


| he has received, will lie against him as exor. 


7839 |. —— —— Erecutor de aon torl 
In a suit for the admin ; 
the assete, it is not mane ey Seas 


EXECUTORS AND ADMINISTRATORS. 


personal representative of deceased :—Held: the 
lea was a good one, & must be allowed, & without 
iberty to amend.—Cary v. Hiiis (1872), L. R. 
15 Eq. 79; 42 L. J. Ch. 100; 28 L. T. 63 21 
W. R. 166. . 


Annotations :-—Consd. Coote r. Whittington (1878), L. R. 
af Eq. 534. 


2 
. Rowsoll v. Morris (1873), L. RR. 17 Eq. 


7841. .|}—Where a_ person 
possesses himself of the assets of a testator or 
of an intestate without having administered, a bill 
for an account, to the cxtent of the specific assets 
de son 
tort, though there is no legal personal representa- 
tive.—CoorTE v. WHITTINGTON (1873), L. R. 16 
Kq. 5384; 42 L. J. Ch. 846; 29 L. T. 206; 21 
W. R. 837. 


Annotations :—Dbtd. Rowsnecll r. Morris 
20. Consd. Re Lovett, Ambler v. Lindsay (1876), 3 Ch. D. 











1873), I. R. 17 Eq. 














198. Refd. Nokes r. Gandy (1874), 43 L. J. Ch, 276. 

7842. -}—RowskE.LL v. Morris, 
No. 7830, ante. 

7843. ——- ——.j) - Re CHALMERS, CHAL- 


MERS v. CHALMERS, No. 7832, ante. 


7844. Must be constituted in this country - Will 
of testator proved abroad.|—Testator resident in 
India & having all his property there, bequeathed 
his residuary estate to L., but if she should die 
before him, then to her children. L. died before 
testator & the exor., who was also resident in 
India, proved the will there & remitted the residue 
to his agent in England, with directions to pay it 
to L.orherchildren. A suit having been instituted 
by the children, who were infants, against the 
exor. & his agents to have the residue secured :-— 
Held: administration to testator ought to have 
been taken out in this country & administrator 
made a party to the suit.—LoWAN rv. FAIRLIE 
(1825), 2 Sim. & St. 284; 3 1. J. 0. S. Ch. 152 5 
oF KE. R. 3953 on appeal (1835), 1 My. & Cr. 
ou, 

Annotations :—Refid. A.-G. rv. Dimond (1831), 1 Cr. & J. 
396; Pylerr. Bell (1837), 2 My. & Cr. 89; Bond rp, Grabam 
(1342), 6 Jur. 620; Hervey cr. Fitzpatrick (1854), 2 7 
Rep. 444. Mentd. Re Ewin (1830), 1 Cr. & J. 151; 
Bruce (1832), 2 (Cr. & J. 436; A.-G. 9. Forbes (1834), 2 
CL & Fin. 48: A.-G. ©. Hope (1834), 4 Tyr. 878; Coambe 
vr. Trist (L835), 1 My. & Cr. 69; Armold ec. Arnold (1837), 
Donnelly, 252; Charitable Donations Comps. cv. Devereux 
(1842), 13 Sim. 145 Thomson ec. Advocate General (1845), 
12 CL. & Fin. 1; A.-G. ¢. Napler (1851), 20 L. J. Ex. 173. 


7845. -. --- -- —.;~ To a suit in respect of an 
unadministered part of a testator's estate, which 
has been remitted from India, & remains in the 
hands of an exor. residing in England, but who was 
only constituted exor. of testator in India, against 
such exor. a personal representative constituted 
in England is a necessary party.—Bonp v. GRAHAM 
(1842), 1 Hare, 482; 11 L. J. Ch. 300; 6 Jur. 620 ; 
66 E.R. 1121. 


7846. Where personal representative bankrupt— 
Whether assignees should be banc ~DPitf. in an 
aiminiastration suit is not compellable to make the 
representatives or asaignecs of a deceased or bkpt. 
exor. of testator, whose csatate is sought to be 
administered, parties to the suit.—MAsTERS v. 
BARNES (1843), 2 Y. & C. Ch. Cas. 616; 18 L. J. 
ao ; 2L.T. 0.8. 206; 7 Jur. 1167; 63 EB. BR. 


an exor. de aon lort alone before uu. 
ct. The legal nal representative 
taust be a y.—Suman ¢. Mayen 
(1835), 1 Jo. Kx. Ie. 440.— IR, 


Part VIIJ.—ADMINISTRATION BY COURT. 


7847. —-— -—-—.|—-In a suit for the administra- 
tion of assets, by residuary legatees against the 
exors., one of whom had become bkpt. after suit 
commenced :—Held: the assignees of such bkpt. 
exor. were necessary parties, they having to 
account for sums received by bkpt.—LEWIN v. 
ALLEN (1860), 2 L. T. 799; 8 W. R. 603. 


7848. Personal representatives as beneficiaries. | 
—SALMON v. ANDERSON, No. 7826, ante. 


7849. Estate of testator the residuary estate of 
prior testator—Dealings between the several repre- 
sentatives—Representatives of prior testator to be 
joined as parties.]|—-The residuary estate of one 
testator having devolved upon another, it is proper 
to join the exors. of the first testator in a suit to 
administer the estate of the second, & to take the 
accounts of both estates in one suit. 


Where the residuary cstate of one testator 
devolves upon another testator, the exors. of the 
first: testator may well be joined in a suit for the 
administration of the estate of the second testator, 
in all cases in which there have been such dealings 
between the two sets of exors. as would prevent 
the rights of the parties suing from being fully 
& fairly worked out, if the suit for the administra- 
tion of the estate of the first testator were brought 
by the exors. of the second (TURNER, V.-C.).— 
Young v. Hopces (1852), 10 are, 158; 68 BK. BR. 
$80. 


7850. Deceased possessing no_ interest.|—-(1) 
Testator, after giving the income of his residuary 
real & personal estate to A. for life & after her 
decease to B., for life, directed his trustees then 
to sell his estates, & divide the proceeds amongst 
“the following persons, or their heirs, for ever: the 
rrandchildren of D., & the grandchildren of K.’s ”’ :— 
feld: the ct., being satisfied that neither the heirs- 
at-law nor the personal representatives of the 
deceased grandchildren had any reasonable ground 
of claim, it was not necessary to make theim parties 
to the suit. 

(2) A distinction between suits by creditors & 
suits by legatees is that, in suits by creditors, 
where one sues on behalf of others, the law gives a 
power to the trustees to deal with the estate, 
which it does not give in the case of legatees. - - 
Doopy v. Hiagains (1852), 9 Hare, App. I. xxxii; 
1W. RR. 30; 68 bb. R. W74. 


Annotations :-—enerally, Mentd. Low v. Smith (1856), 25 
L. J. Ch. 503; Watters v. Jones (1860), 2 L. T. 205; 
Pigott r. Pigott (1863), 2 New Rep. 14: Re Vreston’s 
Trusts (1863), 1 New Rep. 470; Neilson ¢. Monro (1879), 
41 L. T. 209; Keay v. Boulton (1883), 25 Ch. D. 212; 

He Stannard, Stannard v. Burt (1883), 52 L. J. Ch. 345. 


7851. Appointment by court—Where no other 
representative.|—A suit was instituted against a 
person who was extrix. & legatee for life of residue 
under a will, by the person entitled in remainder. 
for the administration of testator’s estate. 
Pending the suit the extrix. died. The title 
deeds of leascholds, zane part of testator's pro- 
perty, were then in the hands of her solr., who 
claimed a lien upon them for his costs of the suit. 
Pitf. revived the suit against the administrator 
de bonis non of testator, & obtained the common 
administration decree. A bill was then filed in the 
name of the administrator a ae the solr. for the 
delivery up of the deeds. It was alleged on the 
part of pitf. that the extrix. was a debtor to the 
estate but had died insolvent :—Held: until it 
was shown, which could not be done in the absence 
of her personal representative, that the extrix. 
was indebted to the estate, she, & through her the 
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solr., had a lien upon the deeds for the costs of the 
suit, as costs incurred by a trustee in the execution 
of a trust. 


Semble: the ct., under the above circumstances, 
there being no personal representative of the 
extrix., would appoint a person to represent her 
estate for the purpose of these procecdings.— 
TURNER v. LeTTs (1855), 7 De G. M. & G. 243; 
3 Eq. Rep. 846; 24 1. J. Ch. 638; 25 L. T. O. 8. 
154; 1 Jur. N.S. 1057; 3 W. R. 494; 44 E. R. 
95, L. JJ. 

Annotations :—Mentd. Belaney rv. Ffrench (1873), 8 Ch. App. 


919,n.; Re Austin, fr p. Yalden (1876), 4 Ch. D. 12 
ite Dee Estates, Wright vt. Dee Estates, [1911] 2 Ch. 85. 


—.|—See, further, Part II., Sect. 12, sub-sect. 
10, ante. 


Only executors proving will.}|—Sce Nous. 7864, 
7865, post. 


7852. When dispensed with—Representative not 
known.]-—No good cause of demurrer that an exor. 
is not a party, when pitf. alleges in his bill, he knows 
not who is exor., & prays deft. may discover him.— 
ae v. COVERT (1682), 1 Vern. 95; 23 E. R. 
337, L. C. 


7853. ——— Suit against consignee of legacy 
moneys—Legacies specifically appropriated.|— A 
clear ascertained fund was remitted from abroad 
by an exor. to a person in England, to distribute 
between the legatees. The ct. determined the 
rights of the legatees, without having a legal 
personal representative before the ct., the consignee 
being a party to the suit.—ARTHUR v. HtuGiHeEs 
(1841), 4 Beav. 506; 49 E.R. 435. 


7854. Under Chancery Procedure Act, 
1852 (c. 86), s. 44.)—-Above sect. does not apply 
to the case where the estate to which it is desired 
to appoint a representative is the estate being 
administered by the ct.—SILVER v. STEIN (1852), 
1 Drew. 2953; 61 E. BR. 465. 

.f{nnotations :—Consd. Maclean & Maclean r. Dawson (1859) 
I sw. & Tr. 425. Refd. Ashmall r. Wood (1855), 4 W. BR. 
60; James ct. Aster (1856), 27 L. T. O. 8S. 33; Maclean 
t. Dawsou (No. 1) (1859), 27 Beay. 21; Curtis c. Caledonian 
Fire & Life Insce. (1881), 30 W. R. 125. 











7855. —-—.]—FOWLER v. BAYLpoN, No, 
7828, ante. 
7856. -~——.j-—A bill of foreclosure was 


filed by a sub-mtgee.; the mtgee. had died, & 
his representative was not known :—Held: the 
ct. could not, under above scct., direct the suit to 
proceed in the absence of a representative of the 
mtgee., against whose estate a decree was asked.— 
Bruiron vr. Bircu (1853), 1 Eq. Rep. 136; 22 
L. J. Ch. 911; sub nom. Brurron rv. HUGHEs, 21 
L. T. O. S. 123. 


Annvlations :—Distd. Band v. Randle (1854), 23 L. T. 0. S. 
; 1 eee Canine v. Caledonian Fire & Life Lnsce. (1881), 


See, now, R.S. C., Ord. 16, r. 46. 


7857. ——— Appointment of receiver—In creditor’s 
action.J—-The ct., in a creditor's administration 
action, there being real estate of an intestate but 
no personal estate, will appoint a receiver of rents 
& protits of the real estate where no legal personal 
representative is before the ct., & all possible 
efforts have been made to Sage the appointment 
of such representative.—He DAWSON, CLARKE v. 
Dawson (1906), 75 L. J. Ch. 201; 94 L. T. 130; 
50 Sol. Jo. 223. 

See, further, Part Il., Sect. 12, sub-sect. 10, D., 
ante. 
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2.—Parties: Sub-sect. 2, B. (b) & (c).] 
(b) Where More than One Representative. 


7858. General rule—All properly made parties.] 
—A person cannot bring a bill in equity for an 
account against one co-exor. only, cither as & 
creditor or as residuary legatee.—ScURRY  ?. 
MorsE (1724), 9 Mod. Rep. 89; 2 Eq. Cas. Abr. 
168; 88 EK. R. 333. 


7859. —— J—A. is made an extrix. 3. she 
being an infant administration durante minore 
ciate is committed to B. A. afterwards comes of 
age. B. dies, & C. becomes his representative ; 
on a bill brought against A. for an account of the 
personal estate of her testator, C. must be made a 
deft. In bills of this sort all persons who have 

ossessed themselves of testator's estate ought to 
e made defts.—G.uass vt. OXENHAM (1710), Barn. 
Ch. 332; 2 Atk. 121; 27 EB. R. 667. 
Anneatton :—Refd. Holland vr. Prior (1831), 1 My. & K. 


7860. ——- Though every trustee of 
part of the personal estate is not to be called to 
account by a particular pecuniary legatee, but only 
by the exor. or administrator, & though such 
trustee who receives the trust money, & thereby 
becomes a debtor, is not to be considered & 
chargeable as exor., merely because he is so named 
in a will, yet where he is made a co-exor., & docs 
not renounce. whilst he receives the trust money, 
he is properly made a deft. to a suit for a general 
account, & is accountable therein for his receipts: 
& this, the more especially, since his being named 
exor. is a release of the debt at law.—Moork vr. 
MoorReE (1755), 2 Ves. Sen. 596; 28 E. R. 350, 


Annotations :—Mentd. Doe d. Wightwick r. Truby (1771), 
2 Win. BI. 911; Goold r. White (1854), Kay, 683. 











o| 


7861. ——— -——.|— HAMP vt. ROBINSON (1865), 
3 De G. J. & Sm. 97; 46 E.R. 574. 





7862. -/—(1) In an action commenced 
in the High C(t. in 1905, & transferred to the 
county ct., against one of two exors. of a testator, 
who died in 1897, in respect of claims accruing due 
in 1903 & 1904 upon a guarantee given by testator. 
plitfs. alleged a devastarit to have been committed 
by deft., in wrongfully handing over assets of 
testator to a beneficiary under the will in 1898, 
more than six years before the commencement 
of the action, without making any provision for 
future liability under the guarantee. The county 
ct. judge having given judgment for pltfs., 
adjudging that deft. had committed a derastavit, 
& ordered execution against deft. de bonis propriis: 

-Held: the claim in respect of the devastavit was 
barred by Stat. Limitations, & therefore the order 
for execution de bonis propriis was wrong. 


(2) In this action pltfs. cannot obtain adminis- 
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7864 i. Only those proving will.J]—An 
exor. who has not proved is not 4 
necessary party to a suit for adminis- 


A residuars 


_ 


DRUMMOND & CLEMENT 54), 
oe L. C. It. 103.- CAN. (1851), 4 


Neressity far proof of.) - 
devisece filed a bill against 
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tration. 
L 2 


waaomn 24h.n0 nb 


They have not brought the other oxor. 

ae mney. be he has received 
assets which are available, & the estate, if it were 
worked out, may be a sufficient to satisfy 
pitfs.’ claim (BUCKLEY, L.J.).—LAcons v. WaR- 
MOLL, [1907] 2 K. B. 350; 76 L. J. K. B. 914; 97 
L. T. 379; 23 T. L. R. 405, C. A. 


annotations :—.As8 to (1) Refd, Re Croyden, Hincks v. Roberts 
(1011) 55 Sol. Jo. 632: He Blow, bt. Bartholomew's 
ospital v. Cambdon, [1914] 1 Ch. 233; He Richardson, 
Pole v. Pattendon, [1919] 2 Cb. 50. Aa to (2) . Re 
ON be Bartholmew's Hospital vr. Cainbden, [1914) 1 
Cc . ¢ e 
7868. Disclaimer & renunciation by one executor 
—Possession of assets afterwards obtained——As 
agent of former co-executor—Not proper party.|—- 
If one of two persons named trustees & exors. 
disclaims & renounces, & afterwards possesses 
himself of assets as the agent of the other, who has 
accepted the trust & proved the will, he does not 
thereby become accountable as a trustee & exor., 
& ought not to be made a party to a suit for the 
administration of the estate.—DovE v. EVERARD 
3 & M. 231; Tamil. 376; 30 BE. &. 
Sv. 
Annotations >-—Conasd. Bartlett r. Wood (1860), 2 1. T. 144, 
Mentd. A.-G. v. Chestertield (1854), 18 Beav. 596. 


7864. Only those proving will.j- If a deft. dies, 
having appointed two or more exors. & all of them 
do not prove the will, it: is suflicient. for pltfs. to 
revive the suit: against those who prove.—STRICK- 
LAND tv. STRICKLAND (1842), 12 Sim. 463; 11 
L. J. Ch. 197; 59 FR. 1210. 

-innolation :- Menta. Viekers ce. Bell, Bell vr. Vickers (1863), 


YI 


ae . 


7865. —--—- .§ —An allegation that A., B., & C. 
were named exors., & that A. & B. proved the will 
& are the personal representatives of testator, may 
be proved by the production of the probate; &, 
in the absence of any denial of that fact by the 
answers, or any averment that C. also proved, C. 
is not @ necessary party to the suit..—Dyson v, 
Morris (1842), 1 Hare, 4135 11 L. J. Ch. 241; 
6 Jur. 207; 66 I. R. 1004. 

Annotations: --Refd. Vickers r. Bell, Bell v. Vickers (1863), 
IL. T. 600, Mentd. Crawford r. Fisher (1842), | Hare, 
136; Holland vr. Baker (1843). $ Hare, 68; Jones v. 
Howells (1843), 2 Harv, 342; Lewis c. Hinton (1844), 2 
LT. O. S. 4565 Parker vr. Carter (1845), 4 Hare, 400; 
Wilson c. Short (1848), 6 Hare, $66; Wilkinson cr. Fowkes 
(iso), 9 Hare, 193: Stanford, Spalding & Boston 
Banking Co, cr. Hall (1862), 8 Jur. N.S. 420, 

7866. Suit by one executor-- -All co-executors to 

be made defendants.) — Latcn v. Latrcu, No. 7804, 

ante, 


7867. One executor resident abroad.; —- Pitf. 
brought an action against S., resident in this 
country, & B., resident at P., abroad, the two exors. 
of the will of a testatrix & also against other 
members of her family who were resident in this 
country. Testatrix had died possessed, as pltf, 


LANE t. YOUNG (1870), 1Y Gr. 100,.— 
CAN. 





.—— -J-- Testator devised 
his real estate to two persons as his 


tration of testator's assets.— DREDGE 
oon (1879), 5 V. L. R. 266.— 


8. Diaclainer & renunciation by 
me AL as abs iadeed & of co-exrecutor 
to sue.}—in an action } two exors, 
under a will, one of them filed disavowal 
of the proceedings in his name :— 
feld: not competent for one of the 
joint cxors. to bring an action without 
the consent of the other, &, should 
he do go, he must do so in his own name 
alone.—CLEMENT tv. GEER, PETTIS »v, 


one of three cxors. & trustees, to have 
the trusts in the will carried out; 
alleging that the other two persons 
humed as cxors. & trustees had 
renounced probate, & had never acted 
in the trousts, Deft.'s residence wus 
unknown to pitf., & service had been 
effected by advertisement, the bill 
was taken against, him pro confesso, 
& there was no evidence other than 
Kuch admission of deft., us to the other 
parties having renounced or refused to 
act. The ct. refused to make any 
decree in the absence of the co-exors.— 


exors., but only one of them proved the 
will, An appin., be a@ person claiming 
to be a l tec & creditor, for an 
administration order was dlsn | 
the exor. who had proved the will 
having alone been served with notice, 
& it not being shown that the other 
exor. had renounced or disclaimed, —- 
Re Perres, McKINLEY t. BKADLK 
(1874), OW. Lt. 157.— CAN, 


7867 i. One executor resident abroad. | 
- Where on an application for an ad- 
ministration order it appeared thattwo 


exors. had proved the will, but only 
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alleged, of certain asscts in this country & also at 
P., the latter forming part, as pltf. alleged, of the 
estate of his late wife, who had died intestate at 
P. Deft., B., was sued in his personal capacity as 
well as being one of the exors. of testatrix. Pltf. 
claimed administration of the estate of testatrix ; 
an inquiry what assets belonging to the estate of 
his late wife, were received by testatrix during her 
lifetime or by defts. or any of them; an account of 
their dealings with any assets which they or any 
of them had taken possession of; & an order for 
transfer & delivery up of any of the asscts that 
remained or payment of damages for any of which 
had been converted by defts. or any of them. 
Deft., B., was therefore, sued as one of a number 
joint & several tortfeasors :—Held: deft., B., was 
a necessary & proper party to the action as framed, 
& therefore he was rightly served with the writ 
out of the jurisdiction. —Re Beck, ATTIA v. SEED 
(1918), 87 L. J. Ch. 335; 118 L. TT. 6293 34 
T. L. R. 286, C. A. 

A enetatiun j-—Mentd. Payne ¢. British Time Recorder Co., 


(¢) Death of Personal Representative. 


7868. Joinder of representative of deceased.!— 
GLass 7. OXENHAM, No. 7850, ante. 


7869. - .|—The exor. or administrator of a 
deceased cexor. or administrator stated to have 
received monies in that character, although 
sometimes treated as a mere debtor to the estate 
of the original testator or intestate, is properly 
made a deft., together with the continuing exor. 
or new administrator of such testator or intestate, 
in a suit for the administration of his assets.-— 
JTIOLLAND v. PRIOR (1834), 1 My. & K. 237; Coop. 
temp. Brough. 426; 47 E.R, 152, 1. C. 

-{nnotativns :—Refd. Sreemutty Soorjeemoney Dossee tv. 
Denobundos Mullick (1857), 6 Moo, Ind. App. 526: Be 
Lovett, Ambler v. Lindsay (1876), 3 Ch. D. 198: Re 
Blow, St. Bartbolomew’s Hospital tr. Cambden, [1914] 
1 Ch. 2353. 

7870. —— General representative--Not repre- 
rt al ad litem.|—CLoUGH v. Dixon, No. 7831, 
ante. 


7871. .|—Testator died, having appointed 
two exors., one of whom died before answer, 
having possessed assets & proved the surviving 
exor. answered bill of revivor & supplement :— 
Held: the personal representative of the deceased 
exor., Who had possessed assets, must be before 
the ct.-—BRYDGES v. BRANFIL (1842), as reported 
in ll L. J. Ch, 219. 


7872. ——- Not compellable.| —- MASTERS 
BARNES, No. 7816, ante. 


General account asked.]——A_ bill 
sought to charge the survivor of two exors. with a 
Joss occasioned by a breach of trust committed by 
both, & also asked a general account of testator's 
estate :—Held: the representatives of the deceased 
exor. were necessary parties to the suit; sects, if 
no general account had been prayed.—Hiaas v, 
PENN (1845), 14 L. J. Ch. 326. 


7874. .]|—Testator appointed three persons 
his exors., who proved the will. One of them died, 


v 





one had been served with notice of 
the application, the other being out 
of the jurisdiction, an order was refused 
until the absent exor. should be 
served.—Re FREERORN, FREEKRBORN 1. 


b. Where representatire an infant 


tration proceedir 


Pos 


A ppenra nce by guardian. }—Adminis- 
oO 


infant co-exor. without. observing the 
usual practice of servin 
guardian, were held to 
N, MASSEY v. CROOKSHANKS 
475.—CAN. i 
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& a bill was filed by the residuary legatees of 
testator against the survivors, alleging that the 
exors. had committed a breach of trust, & praying 
that the two survivors might be held liable, & for 
the administration of testator’s estate. One of 
them by his answer submitted, that the representa- 


tives of the deceased exor. ought to be made 
parties to the suit:—Held: notwithstanding 


Ord. 32 of Aug. 1841, the representatives of the 
deceased exor. ought to be parties to the suit.— 
HALL v. AUSTIN (1846), 2 Coll. 570; 15 1. J. Ch. 
384; 7L. T. O. S. 279; 10 Jur. 452; 63 KB. R. 
865. 
Annotation :—Refd. Coppard v. Allen (1864), 2 De G. J. & 

Sm. 173. 

7875. .|—Where testator had devised & 
at irate his property to his wife for life or 
widowhood, with remainders over to other parties, 
after her death or second marriage, & appointed 
two persons his joint exors., but some of the 
parties entitled in remainder, & also the next of 
kin, as well as one of the exors., had died, & no 
personal representatives of any of the deceased 
persons were before the ct., the remaining exor. 
being sole deft. on a suit for the administration 
of testator’s estate, & maintenance for the infant 
pitfs.:—Held: notwithstanding 15 & 16 Vict. 
c. $6, the sole surviving exor. did not sufficiently 
represent the interests of all parties under the will, 
but the representatives of the deceased remainder- 
men, & the other exor. must be before the ct.— 
JIEADDEN v. EMMmotr (1853), 22 L. 'T. O. S. 106. 


7876. -—_— Representation of original testator— 
Must be averred.|—BovuLDING v7. BOULDING, No. 
7827, ante. . 


7877. Where representative dispensed with— 
No representative appointed-—No assets.|——-Where 
there was neither representative nor assets of an 
exor., who had died indebted to the estate, for the 
administration of which the suit was brought, an 
objection for the want of such a representative 
Was overruled._-MILES v. LLAWKINS (1826), L 
Coop. temp. Cott. 466; 47 FE. R. 898; sub nom. 
HAWKINS tv. Mites, 4 L. J. O. S. Ch. 139. 


7878. —-—~ Estate of deceased representative in 
England-—Estate administered by deceased in India. 
—A., one of the exors. of the will of B., who die 
in India, proved the will, & possessed testator’s 
assets in India. The widow & extrix. of A. proved 
her husband's will, & possessed his assets in India, 
& having afterwards come to Kngland, she was 
made a party to a suit for the administration of 
B.’s estate :—Held: it was not necessary that an 
administrator of A.’s estate in England should be 
also & party to this suit.—ANDERSON v. CAUNTER 
(1833), 2 My. & K. 763; 39 BE. R. 1136. 

«Annotation :—Consd. Tyler v. Bell (1837), 2 My. & Cr. 89, 


7879. —-— No general account asked.}—Hiaas 
v. PENN, No. 7873, ante. 


7880. Incapacitated persons interested in 
estate— Saving of expense.|—-WHITTINGTON  v. 
Goopine (1852), 10 Hare, App. I. xxix; 68 
K. R. 1130. 


7881. ———- Surviving executor co-executor of 
deceased— Heir of deceased party to suit.|—-Testator 
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directed his two sons, who were also his exors., 
to carry on his trade with his general personal 
estate, for the benefit of themselves & the widow 
& sisters, which the sons did accordingly. One of 
the sons died intestate. A bill was then filed for 
an account against the surviving son, who con- 
tinued to carry on the trade; but no letters of 
administration being taken out to the son who had 
died, there was no personal representative before 
the ct. His eldest son & heir-at-law was, however, 
a party :—Held : his legal personal representative 
was not a necessary party to the suit.— GODDARD 
v. ILASLAM (1855), 1 Jur. N.S. 251; 3 W. R. 357. 


7882. ——— No allegations as to rendering 
accounts — By deceased executor.|—When all the 
exors. under a will act, & one dies, in a suit to 
administer the estate, in the absence of allegations 
of rendering any account by the deceased exor., 
or of receipt. of assets by any of the exors., common 
decree ordered without the representative of the 
deceased exor.—MONTGOMERY tv. FLOYD (1868), 
18 1. T. 847. 


C. Heir-at-Law. 


See R. S. C., Ord. 18, rr. 32 (a) (b), 35. 


7883. Whether necessary party——Estate of realty 
in India—Liable for payment of debts.|—(1) A 
person, in satisfaction of a previous debt due from 
him, gave his creditor a bill of exchange, & before 
the bill arrived at maturity went to India, whence 
he never returned. As soon as _ circumstances 
would permit after his death in India, his will 
was proved by his exors. in England, & within six 
years after his death a creditor’s bill was filed 
against the exors.:—Held: pltf. was not barred 
by Stat. Limitations. 

Qu.: whether, when a debtor dies abroad & 
the cause of action or suit has not accrued in his 
lifetime, a suit may not be instituted for the 
administration of his effects at any time within six 
years after probate of his will. 


(2) Real estate in India being made by statute 
personal assets for the payment of the debts of 
a deceased debtor, if is unnecessary to make 
debtor’s heir-at-law a party to a suit instituted 
for the administration of the assets.—STorRY v. 
Fry (1842), 1 Y. & C. Ch. Cas. 603; 11 L. J. Ch. 
373; 6 Jur. 1029; 62 E.R. 1035. 
ge ee Mentd. ‘owns v. Mead (1855), 16 


7884, ——— Administration of realty—-& per- 
sonalty.|—In a suit by persons interested under 
the will of a testator, to administer his real & 
personal estate, it is not necessary to make the 
heir-at-law a party, or to prove the will.— 
Marnkiorr v. Manniotr (1846), 15 L. J. Ch. 422. 


7885. -—— Not where possessing no interest.|— 
Doopy v. Iliaatns, No. 7850, ante. 


D. Next of Kin. 
See R.S. C., Ord. 16, rr. 32 (a) (b), 33. 


7886. Next of kin at specific period —At death of 
iife tenant—All living at time of suit.|— Where 
ea a Ss a ee 
any portion of the assets. J 
for the administration of the peng 
a demurrer ore tenus that. the repre- 
sentatives of auch decoased exors. 


should he parties, was overruled. 
WERsTkEr v. Leys (1881), 28 Gr. 471.- 
CAN. the personal 
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d. Whether necessary party — Where 
m realty.) —In a suit to administer 
the estate of testator, the heir-at- 
law ought to be a party. But where 

representati 
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property is bequeathed to A. for life, & after his 
decease to such persons as shall then be testator’s 
next of kin; upon a bill filed for the protection of 
the property, the next of kin of testator living at 
the time of filing the bill must be made parties 
to the suit.—WARDELL v. CLAXTON (1842), 1 
Y. & (C. Ch. Cas. 265; 62 EK. HR. 883; sub nom. 
WARDLE v. HARGREAVES, 11 L. J. Ch. 126; 6 
Jur. 478. 

Annotation :—Consd. Fowler r. James (1848), 1 Coop. temp. 

Cott. 290. 


7887. ——— ———- Suit during life of life tenant— 
Presumptive next of kin.]—Where property is 
settled in trust, in remainder, for the persons who 
should be the next of kin of the tenant for life at 
her death the presumptive next of kin are not 
necessary parties to a suit instituted for the 
execution of the trusts during the lifetime of the 
tenant, for life-—FowLer v. JAMES (1847), 1 Ph. 
803; 1 Coop. temp. Cott. 290; 16 L. J. Ch. 266 ; 
41 E. RB. 838, L. C. 

Annotations :—Refd. Roberts v. Roberts (1848), 2 De G. & 

Sm. 29. Mentd. l’aul v. Paul (1880), 43 L. I. 239. 


7888. —--— Specific period in dispute—All pos- 
sible next of kin.]—If, in an administration suit 
instituted by the next of kin of a testator at his 
death, the question is whether testator, by the 
words ‘ my next of kin,”’ meant his next of kin at 
his death or at a future period, not only the exor., 
but also the person or persons who may, by 
possibility, be the next of kin at that period, ought 
1o be made defts.-—URQUHART v. URQUHART (1844), 
13 Sim. 613; 8 Jur. 161; 60 BE. R. 239. 

Annotations :—Mentd. Nicholson rt. Wilson (1845), 9 Jur. 
389; Seifferth v. Badham (1846), 9 Beav. 370; Wharton 
v. Barker (1858), 4 K. & J. 483; Lee r. Lee (1860), | 
Drew. & Sm. 85. 

7889. Next of kin generally —To be made parties.]} 
—SALMON v. ANDERSON, No. 7826, ante. 


7890. -—— Bequest to heirs after specific 
period—Probable failure of heirs.| —'Testator gave 
his real estate to trustees upon trust to lay out the 
rents during twenty-one years from his death, in 
the purchase of freehold or copyhold lands, & to 
convey them at the end of that term to the person 
then answering the description of testator s heir. 
The personal estate was bequeathed to the same 
trustees to lay out in land for the same purpose. 
In a suit instituted shortly after testator’s death, 
by a person claiming to be the heir-at-law, for the 
administration of testator's estate :—Held: the 
next of kin were necessary parties, as in the event 
of there being no heir of testator living at the end 
of the twenty-one years, they would have an 
interest.— Rina v. JARMAN (1851), 17 1. 'T. O. S, 
$73; 15 Jur. 942. 


7891. When dispensed with—Service of 
notice of decree.|—-A bill was filed by the heir-at- 
law of a testator, who was also a legatee under the 
will, against the exors. & trustees, praying for 
execution of the trusts, for a declaration of the 
rights of pitf. & ‘‘ all other parties ”’ in the real & 
personal estate ; for the usual accounts, & for the 
administration of the estate. The only defts. 
to the bill were the trustees & cxors., & an infant 
devisee. The bill alleged that various questions 
arose as to the rights of the parties & of testator’s 


bill against the devisee, alleging that 
no lands had descended, & the answer 
was silent, & no objection was raised 
at the hearing, the ct. in the cir- 
cunistances e a decree in the 
absence of the heir.—TIrvaANy 1. 
TIFFANY (1863), 9 Gr. 158.— CAN. 








ve filed a 
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heir-at-law & next of kin; that it was believed 
that two persons mentioned by name _ were 
testator’s next of kin, & that it was intended to 
serve these two persons with notice of any decree 
which might be made in the suit. They were not, 
however, made defts. Demurrer, on the ground 
that it appeared from pltf.’s own showing that the 
next of kin of testator in the bill named were 
necessary parties, but yet that they were not made 
parties, nor any person or persons representing 
& common interest with the next of kin, overruled 
with costs.—SNEpP v. SNepP (1858), 30 L. T. O. S. 
348; 4 Jur. N.S. 202; 6 W. R. 355. 


7892. Representatives appearance—One on be- 
half of himself & others.|-—-The bill alleged that 
plitfs. represented one of four next of kin of an 
intestate, & prayed the usual administration 
accounts against the administrator, & the appor- 
tionment of one-fourth of the residue & its payment 
to pltfs. Pltfs. served the three other next of 
kin with copies of the bill, under the 23d Order of 
Aug., 1841. Deft., the administrator, claimed to 
be allowed for certain payments out of intestate’s 
estate, as having been made with the sanction of 
one of such three next of kin. The ct. disallowed 
an objection by the administrator at the hearing 
that the three next of kin who had been served with 
copies of the bill, but did not appear, were necessary 
parties, & made a decree in their absence.— 
KNIGHT v. CAWTHRON (1847), 1 De G. & Sm. 714; 
17 L. J. Ch. 103; 10 L. T. O. S. 303; 12 Jur. 33 ; 
63 E.R. 1263. 


7893. Next of kin of living person—Unascer- 
tained class.|—-The circumstances were such that 
it was impossible to make her next of kin [of the 
wife] parties, because she being alive, her next of 
kin under the Statutes of Distribution were 
necessarily an unascertained class (CHITTY, J.).— 
FUSSELL v. DOWDING (1884), 27 Ch. D. 2373; 53 
L. J. Ch. 924; 51 L. T. 332 5 32 W. R. 790. 


KE. Legatees. 
See R. S. C., Ord. 16, r. 34. 


7894. Legacy charged on realty—All legatees 
must be parties—Suit by legatees.]|—-Every legatee 
whose legacy is charged on real estate ought to be 
before the ct.—MoORSE v. SADLER (1787), 1 Cox, 
Kq. Cas. 352; 29 E. R. 1199. 


7895. —--- ——-.]—-Testator by his will 
bequeathed certain legacies, charging them 
generally on his real estate, but he did not appoint 
any trustees competent to sell & give discharges. 
To a bill filed by two of the legatees, it was objected 
at the hearing, that the other legatees were not 
before the ct.:— Held: notwithstanding Ords. 
30, 40, of Aug. 1841, they were necessary parties.— 
STRICKLAND v. STRICKLAND (1812), 6 Jur. 550. 


7896. Pecuniary legacies—Legatees not neces- 
sary parties—Suit to recover legacies.|——-Devise of 
a legacy of £100 apiece to three children, & the 
residue of his estate equally to be divided amongst 
them ; two had received their legacies, & the third 
exhibited a bill for her legacy, to which deft. 
demurred, for that the other two were not made 
parties. 


The demurrer as to the legacy will be overruled, 





but it will be allowed as to the share of the residuary 
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part (per Cur.).—DUNSTALL v. RABETT (1676), Cas. 
temp. Finch, 243; 23 E. R. 133. 





7897. ‘| ORSE v. SADLER 
(1787), 1 Cox, Eq. Cas. 352; 29 EB. R. 1199. 


7898. —— Suit by residuary legatees.|— 
A eae to whom a legacy or an annuity is given, 
to be paid out of the residue after the death of the 
legatee for life of such residue, is not a necessary 
party to a suit for administration of the estate, 
brought by legatees of aliquot shares of the ultimate 
residue.—Fisk v. NORTON (1843), 2 Hare, 381; 
67 BE. R. 156. 


7899. ——— Legatees not proper parties—Suit for 
administration.|—It is perfectly settled, as a 
general rule, that a pecuniary legatee is not a 
necessary or proper party to a bill for an account 
of the personal estate. It is the duty of the exors. 
to protect the estate against improper demands. 
But where a question directly occurred between the 
residuary legatee & a pecuniary legatee, which it 
was found impossible to determine in a general 
administration suit, & a suit was afterwards 
instituted by the residuary legatee against the 
pecuniary legatee & the exor. to determine it, a 
demurrer by the pecuniary legatee, on the ground 
that he had improperly been made a party, was, 
under the special circumstances, overruled.— 
HERTFORD (MARQUIS) v. DE ZicHt (Count & 
CouNTESS) (1845), 9 Beav. 11; 15 L. J. Ch. 58; 
6L. T. O.S. 97; 50 E. R. 246. 


7900. ——.]—-Where a pecuniary 
legacy is given a legatee in such terms as to leave 
the construction of the will in this respect doubtful, 
it is irregular to make the legatee a party to a suit 
for the administration of the estate of testator.— 
CRACKENTHORP v. JOUNING (1849), 19 L. J. Ch. 
133; 15 L. T.O.S. 21; 14 Jur. 360. 


7901. Legacy in common—Co-legatees not neces- 
sary parties.|—-Where a legacy is given to A. & B., 
in equal moieties a bill will lie by A. for his moiety, 
without making B. a party to the suit.—HUGHSON 
v. COOKSON (1839), 3 Y. & C. Ex. 578; 8 L. J. Ex. 
Eq. 68; 160 E. R. 832. 


7902. Exceptions to master’s report—Taken by 
some legatees—Others must be joined.|—In a suit 
to administer the estate of a testatrix, who had 
made bequests to a great number of legatees, a 
reference was directed to the master to take 
accounts which would involve accounts of all the 
legacies. The master made a report as to a few 
only of the legatees, reserving the consideration of 
the bequests made to the others till afterwards, so 
that the decision upon the legacies contained in the 
report might govern him in his judgment upon the 
others, which were mostly in the same situation. 
Exceptions having been taken to the report by the 
legatees whose legacies were reported upon, the 
ct., at the hearing upon the exceptions, declined, 
in the absence of the other legatees, to make a 
final order which should be binding upon the 
exceptants.—LEE v. PAIN (1844), 4 Hare, 201; 
8 Jur. 705; 67 E. R. 619; subsequent proceedings 
(1845), 4 Hare, 251. 


Annotations ——Mentd. Bourne v. Hartley, Bourne r. Mahon 
(1854), 2 Eq. Rep. 910; Benham v. Newell (1855), 24 L. J. 
Ch. 424; Palmer v. Newell (1855), 20 Beav. 32; Pritchard 
©. Norris W555), 25 L. T. O. S. 60; Thurnall v. Rayner 
oe) 4 W. R. 404; Cruse v. Howell (1858), 4 Drew. 

15; Johnstone v, Harrowby (1859), 7 W. R. 610; Tatham 














e. General rule.J—Legatecs are not necessary partics deft. in an administration suit.—FIARRISON v. SHaw (1866), 


2 Ch. Ch. 44.—CAN, 
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¢. Drummond (1864), 10 Jur. N.S. 557 3 Wilson 1. O'Leary 


A > Whiten W 1873), L. Kh. 
(1872), 7 Ch. App. 448; Whyte vr. Whyte (10). fy. 
17 Eq. 50; Dimond r. Bostock (1875), aes SE i hactie 


Smith’s T :(d878), 9Ch. DLT SJ 
eee aL ‘nani jl nf Re Stephenson, Donaldson tr. 
Bamber, [1897] 1 Ch. 75; Ia the Goods of Hubbock ea 
91T. L. R. 333; Re Whiston, Whiston ev. Woolley (1923), 


93 L. J. Ch. 113. 


7903. Bequest of legacy equal to share of other 
igealecd—orher legatees must be joined.|—Testator 
covenanted to bequeath to one of his sons a sum 
which would make that son’s share equal to the 
share of any of the younger children. The son 
filed his bill’ for an account. against the exors. :— 
Held : the other children of testator were necessary 
parties.— HILL v. HL (1848), 12 Jur. 972. 


7904. Legatee of moiety—Suit by owner of other 
moiety.|—HvuGuHson v. Cookson, No. 7901, ante. 


7905. —— .]—Bequest in trust to invest 
& pay the interest of a mvicty to A., & afterwards 
to her children, & the other moiety to B., & after- 
wards to her children. The interest on a moiety 
of £1,000 invested on mtge. was paid to <A. for 
thirty years. On her death, the mtge. was got 
in :—Held: <A.’s children could maintain a suit 
for their moiety, without making B. & her children 
parties.— HARES v. STRINGER (1852), 15 Beav. 206 ; 
51 E. R. 516. 


7906. Legacy assigned — Assignee necessary 
party—Suit by legatee to recover.|— The assignee of 
a legatee is a necessary party to a suit brought by 
the legatee for the recovery of the legacy, where 
the assignment took place before the institution of 
the suit.—CAMPBELL v. DICKENS (1840), 4 Y. & C. 
Ex. 17; 160 EF. R. 901. 





F’. Residuary Legatees and Devisees., 
See R.S. C., Ord. 16, rr. 33, 35. 


7907. Suit against executor — By legatee.}— 
In a bill against the exor., either by creditors or 
legatees, it is not necessary to make the residuary 
legatee a party.—LAWSON v. BARKER (1783), 1 
Bro. (. C. 303 ; 28 ik. RR. 1147. 


7908. —-— —-—J—De Zrcny (COUNTESS) 1. 
LONSDALE (EARL), No. 7809, ante. 
7909. --—_ By grantor of annuity—-Claiming 


consideration therefor.;—Brown v. DOWTHWAITE 
(1816), 1 Madd. 446; 56 E.R. 164. 


7910. - —— By annuitant./—Testator gave & 
devised all his real & personal estate to trustees, 
who were also his exors., upon trust to sell & 
convert his real estate & such of his personal 
estate as was not money or invested in the funds, 
& out of the proceeds to pay his debts, etc., & a 
legacy of £1,000 ; & upon trust to invest the residue 
in the funds, & out of the dividends to arise from 
the investment of such residue to pay certain 
annuities ; & subject to such trusts, he bequeathed 
the residue of his trust estate to certain ersons. 
One of the annuitants filed her bill against the 
trustees, not making the other annuitants or the 
residuary legatees parties, & praying that the 


PART VIII. SECT. 2, SUB-SECT. 2.—F, 


79071. Suit against executor — 
legatee.]—Where a will supported ey 
the exor. had been condemned & 
no case of fraud, neglect, or collusion 
had been made out against the exor. 
in the conduct of the former canse, the 


ct. refused to permit the matter to be 
re-opened by a new ruit on behalf of 
the residuary Jegatee though a minor.— 
a v. Brapy (1843), Milw. 582.— 


f. To enforce provisions o 
will.)- Where land was devised f 
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estates should be sold, & a sufficient investment 
made to secure her annuities :—J/eld: the other 
annuitants & the persons interested in the residue 
were necessary parties, the bill praying that the 
whole estate might: be sold.—MILLER v. HuppLE- 
STONE (1843), 15 Sim. 467; 1 1. T. O. 8S. 226; 
7 Jur. 504; 601. RR. 181. 
Annotations -—Conad. Jennings tr. Paterson (1851), 15 Beav. 
98, Mentd. Ward v. Bassett (1846), 5 Hare, 179. 
7911. Suit by same residuary devisees or legatees 
— Remainder to be made parties.} - LUNSTALL v. 
RaBEtTT, No. 7896, ante. 


7912, —-——- .}—Suerrit rv. Biren (1791), 3 
Bro. ¢. C. 229; 29 Is. R. 505. 











7913. —— -}— Parsons v. NEVILLE (1791), 
3 Bro. C. C. 365; 20 E.R. 586, LC. 

7914. —-— -}—- COCKBURN t. THOMPSON, 
No. 7816, ante. 

7915. —-——- ——.]—Some of the residuary 


legatees under a will may file a claim against the 
exors., Without. inaking the other residuary legatees 
yarties, but the others ought to be summoned 
efore the master.—WaATSON v. YOUNG (1850), 1 
Sim. N.S. 114; 15 Jur. 162; 61 1. RR. 45. 


7916. ~}---The administrator of .A. 
entitled to a moiety of a definite sum, appropriated 
in respect of two thirteenth shares of a residuc, & 
also entitled to a tenth part of the other moiety, 
tiled a claim against the exor. for payment :— 
Held: the persons entitled to the other shares 
were necessary parties.— WOODFORD v. WOODFORD 
(1851), 17 L. T. O. S, 250. 








G. Appointees, Annuitants, and Remaindermen, 


7917. Appointees—Where part only of fund 
appropriated.|/—(1) Under the will of her husband 
a woman had a general power of appointment over 
a sum of £20,000 consols, which was to be raised 
& invested out of the husband’s personal estate, 
& in aid thereof out of his realty. Upon the 
husband's death a suit was instituted against the 
wife as his extrix. & against the devisees in trust 
of his real estate, who had power to sign receipts, 
for the administration of his real & personal 
estate. Pending the suit the wife died having by 
her will appointed to various persons the £20,000 
consols part. only of which, by reason of the 
deficiency in the husband’s personalty had been 
appropriated & invested. Upon a bill filed against 
the wife’s exors. to revive the administration 
suit :—Held: as to that part of the appointed 
fund which was invested & appropriated, supposing 
the object of the suit to be to make it. contributory 
to the husband's assets, the appointees were 
necessary parties, but, as to the remainder of the 
fund they were not necessary parties. 


(2) Where appointees are numerous, they may 
be represented as decfts. to a suit by some on 
behalf of the rest.—MILBANK v. COLLIER (1844), 
1 Coll. 237, 63 E. R. 400; sub nom. MILLBANK v. 
COLLIER, 3 L. T. O. S. 200. 


7918. Remaindermen — Representatives where 
deceased.|--IIHEADDEN v. Emmott, No. 7875, ante. 


equal moteties to A. & B., charged with 
the support of C., & U. parted with 
hia land without fulfilling the obligation 
resting upon him :—Held: A. was a 
necessary party to an action to enforce 
the provisions of the will.-- Smrrn r. 

BEATON (1892), 25 N.8. RL (13 1. & G.) 
in 60.--CAN. 
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7919. 
against an cxor., pitf., as administrator of M. 
deceased, who was tenant for life under testator’s 
will, claimed a declaration that a sum of money, 
which deft. had raised for payment of debts by 
mtge. of part of testator’s estate, & had subse- 
quently paid off out of income received by him 
during M.’s life, was payable out of the corpus of 
the mortgaged estate. Pltf. also claimed repay- 
ment of the money, an account, &, if & so far as 
necessary, administration of the trusts of the will. 
The defence was that deft. had acted on what he 
believed to be the true construction of the will, 
& that the question at issue was one of construction 
which affected the estate of M. & the devisees in 
remainder, & ought not to be decided in the absence 
of the latter. On preliminary objection :—-Held : 
the remaindermen were not necessary partics.— 
pea BEMMENT v. BALLS (1878), 47 L. J. Ch. 


7920. Co-annuitants—Suit by one annuitant.|- - 
MILLER @ FLU DDLESTONE, No. 7910, ante. 





SUB-SECT, 3.—REPRESENTATIVE PARTIES, 
R. 8. C., Ord. 16, rr. 9, 32 (a) (b). 


7921. General rule.|-—Persons interested in an 
estate the subject. of an administration action to 
which they had not been made parties, & whose 
rights or interests may be affected by an order 
directing accounts & inquiries, are not. bound by 
the proceedings under that order—at any rate 
where they ought to be served—unless they are 
served with notice of the order, or an order has 
been made appointing a member of their class to 
represent them in the action. 

When the absent parties are numerous, & have 
the same interest, Ord. 16, r. 9, seems to apply ; 
& if one of them is sued as a deft. an order should 
be obtained in the form “it appearing that the 
residuary legatees,’’ or whatever the class may be, 
“are numerous, & that A. is one of such class, 
order that A. do defend in the cause,” or matter, 
“on behalf or for the benefit of all persons so 
interested > (KAY, J.).--MAay v. NEWTON (18387), 
34 Ch. D. 3173 56 TJ. Ch. 313; 56 L. T. 140; 
35 W. R. 803. 


7922. Appointment a matter of convenience.|— 
Where a class of persons entitled is numerous, it: is 
a question of convenienee whether the ct. will 
require them all to be made parties. One of a 
numerous class of residuary legatees permitted to 
sue on behalf, ete., in the absence of the greater 
portion of them.—HARVEY v. Harvey (L841), 4 
Beav. 215; 49 H.R. 38215 subsequent proceedings 
(1842), 5 Beav. 134. 


7923. What amounts to inconvenience— 
Class interested twenty in number.|—Twenty 
creditors, interested in a real estate, are not so 
large a number that the ct. will, on the ground of 
inconvenience alone, allow a few of them to 
represent the others, & dispense with such others 
as parties in a suit to recover the estate against the 
whole body of creditors.—HARRISON v. STEWARD- 
SON (1843), 2 Hare, 5380; 11L. T. O. S. 3113 67 
E. R. 219. 


Apacer :—Mentd. Courage ». Wardell (1845), 9 Jur, 


7924, ——— --—— -|—Bill by four of the 
next of kin of an intestate, for the administration 








Suit against executor.]—In an action | 
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of his estate, on behalf of themselves & all others 
the next of kin. The bill alleged that the next of 
kin were very numerous, but no evidence of that 
fact was adduced. Upon an affidavit, under 13 & 
14 Vict. c. 35, that the next of kin were upwards 
of twenty in number, the ct. made the usual 
administration decree. 

I think that, before making the decree, there 
ought to be some evidence of the number of the 
next of kin. This evidence may be supplied by 
affidavit (KNiagnt Bruce, V.-C.).—SMITH  v. 
LEATHART (1851), 20 L. J. Ch. 202. 


7925. Evidence of number of class——Affidavit.|— 
SmiITit v. LEATHART, No. 7924, ante. 


7926. Appointee.|—MILBANK v. COLLIER, No. 
7917, ante. 


7927. Next of kin.| 
7892, ante. 


7928. Form of order for.! —May v1. NEWTON, No. 
7921, ante, 





KNIGHT v. CAWTHRON, No. 


SUB-SECT. 4.—PARTIES OUT OF JURISDICTION. 
See, generally, PRACTICE; R.S. C., Ord. 11. 


7929. Whether dispensed with.|—RoGERS 
LINTON (1725), Bunb. 200; 145 E. R. 647. 
Annotation :—Refd. Willats rv. Busby (1842), 5 Beav. 193. 


7930. Foreign trustees & cestuis que trust 
—Not unless special difficulty or inconvenience.|— 
(1) Testator directed his debts to be paid, & 
appointed exors. in England & other cxors. in 
Italy, directing the English exors. to transmit the 
residue to the Italian exors., & bequeathing such 
residue amongst. classes of persons alleged to reside 
in Italy :—Held: the sum to be paid over, being 
the residue after payment of debts, the Italian 
exors. must be regarded as simply trustees of that 
fund, & not as exors. holding it charged with 
debts, &, therefore, inquiries must be directed to 
ascertain the persons beneficially entitled to the 
fund under the bequest. 


(2) Where a trust fund is to be administered 
under the direction of the ct., the general rule re- 
quiring the cestuis que trustto be parties is applicable 
to foreign trustees & cestuis que trust, residing out 
of the jurisdiction, unless a special case of difficulty 
or inconvenience in the application of the rule 
be shown.—WEATHERBY v. ST. Groraio (1843), 
2 Hare, 624; 12 L. J. Ch. 412; 1L. T. O.S. 167 ; 
7 Jur. 717; 67 E.R. 257. 


7931. —— —-— Representative residing 
in Ireland.|—Upon the death of an accounting 
party in an action, the ct. may, upon an ex p. 
application under R. S. C., 1875, Ord. 50, r. 4, make 
an order that the action be continued between 
the continuing parties & the cxor. of the will of 
the deceased party, notwithstanding that such 
exor. is resident in & has proved the will in Ireland. 
For the purposes of making such an order, the ct. 
will require an affidavit. showing the circumstances 
under which the order is applied for.— JAMESON v. 
MARSHALL (1882), 46 L. T. 480. 


7932. Party sued as executor & joint tort- 
feasor.|—Re Breck, ATTIA v. SEED, No. 7867, ante. 


Service out of jurisdiction.]-—Sce Sect. 4, sub- 
sect. 4, B., posi. 


v. 
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Sect. 2.—Parties: Sub-secta. 5, 6 & 7.) 
SuB-sEcT. 5.—MISJOINDER OF PARTIES. 
See R. 8S. C., Ord. 16, rr. 11, 12. 


7988. Misjoinder of co-plaintifis—Creditor & 
administrator—Against party holding some assets.| 
—A., a creditor, & B., the administrator, with the 
will annexed of a testator, cannot join as co-pltfs. 
in a bill against C., who holds part of testator's 
asscts. If in a suit in which A., a creditor, & B.. 
an administrator, are made co-pltfs., B. dies, after 
a decree for the administration of the personal 
estate, B.’s personal representatives ought, in the 
further prosecution of the suit, to be made parties 
in respect of B.'s possession of assets ; but as they 
are accounting parties in respect of such possession, 
they must. be made defts., & not co-pltfs.—BARNES 
v. LEVER (1823), 1 L. J. O. S. Ch. 165. 


7934. Mortgagee of testator’s estate— Mortgagee 
in possession.|— Devisees & legatees filed a bill 
against the trustees & exors. of the will & a mtgee. 
in possession of part of the estates, alleging that. 
the trustees & exors., colluding with the mtgee., 
refused to make him account for the rents which he 
had received or to redeem the mtge., & praying for 
an account of testator’s assets, & that the mtge. 
might be redeemed. A demurrer by the mtgee. 
for multifariousness was allowed. 

I am of opinion that this bill is multifarious, 
because it seeks something to be done with which 
the mtgee. has no concern, & it would be a grievous 
hardship upon hin if he were to be kept. before the 
ct. until the various objects to which this bill 
relates had been accomplished (SHADWELL, V.-C.). 
— PEARSE v. HEwitTtT (1835), 7 Sim. 471; 7L. J. 

Ch. 286; 58 E. R. 918, 

Annotations :—Refd. Lund r. Blanshard (1844), 4 Hare, 9; 

Jerdcin v. Bright (1861), 2 John. & H. 325. 

7935. Having exercised power of sale.|— 
Pitf. in an administration action in the county ct. 
sought to add as co-deft. a person who, having 
been mtgee. of certain real property of deceased, 
had exercised his power of sale. The county ct. 
judge had refused to make the order, on the ground 
that, as mtgee. so selling, hc was only in the position 
of a debtor to the estate :—-Held : pltf. was entitled 
to a rule nisi for a mandamus to compel the county 
ct. judge to add such party.—GoopwIn v. LLoyp 
(1885),2 T. L. R. 188, D.C. 


7936. Next of kin— Having no _ interest.|—- 
Testator, by his will, gave an annuity to his wife 
A., & gave all the residue of his real & personal 
property to his son B.; but directed that, in the 
event of the death of B. under twenty-five, his real 
& personal property should go to his own right heirs, 
exors., & administrators. 8., who was an infant, 
was testator’s heir-at-law, & B. & A. would have 
been entitled to his personal property under the 
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Statutes of Distribution, if he had died intestate. 
A bill was filed by BH. against A., & against C., D., 
& E., who were the persons who would have been 
entitled to testator’s real & personal property, if 
he had died intestate & without issuc, for the 
administration of his estate :—Held: (1) the ct. 
would, at the hearing of the cause, decide the 
question whether C., D., & E. ought to remain 
parties to the suit; & (2) from want of interest, 
they ought not so to remain, & the bill would be 
dismissed against them accordingly.— WILKINSON 
v. GARRETT (1846), 2 Coll. 6483; 15 L. J. Ch. 416; 
7L. T. O.S. 488; 10 Jur. 560; 63 BE. HR. 898. 


7937. Debtor to estate—Except in cases of 
collusion or fraud—Or partnership.|—The general 
rule of the ct. in administration suits is, that a 
creditor or legatee cannot make a debtor to the 
estate under administration a co-deft. with those 
who represent the estate, unicss there has been 
collusion between the personal representative, 
bound to get in the estate & administer it, & the 
debtor to that estate, or where deceased was 
partner with others, & the estate could not be 
ascertained without. partnership accounts.— 
BuRROWEs v. GORE (1858), 6 H. L. Cas. 907; 32 
L. T. O. S. 213 4 Jur. N.S. 1245; 6 W. BR. 609 ; 
10 KE. R. 1551, U. L. 

Annotations :—-Mentd. Mutlow v. Bigg (1874), I. R. 18 Eq. 
246; He Plumptre’s Marriage Settimt., Underhill v. 
Plumptre, [1910] 1 Ch. 609; se Turner, Klaftenberger r. 
Groombridge, [1917] 1 Ch, 422; JZte Jordison, Raine v. 
Jordison, [1922} 1 Ch. 440. 

7938. Pecuniary legatees.|-- HERTFORD (MAR- 
Quis) v. DE ZIcHI (CoUNT & COUNTESS), No. 7899, 


ante. 


7939. 
7000, ante. 


.]-—CRACKENTHORP vt. JOUNING, No. 





Sup-sectT. 6.— ADDING PAaRtTiEs. 


See, generally, PRACTICE; HR. S. C., Ord. 16, 
rr. 2, 11, 13. 


7940. Within discretion of court— Order to add 
not of course.|-—TYLER v. BELL, No. 7825, ante. 


7941. After replication.|—-Liberty given, after 
replication, to amend bill, without withdrawing 
replication, by changing one of defts., who was the 
administrator, which was, in effect, adding a 
party.—ANDREE v. —-— (1792), 2 Dick. 768; 
21 K. R. 469, LC. 


7942. Pendente lite —Mortgagees added.}— Where 
parties to an administration suit have, pendente 
lite, mortgaged their shares, the mtgees. may be 
made parties to the suit by a supplemental order 
under 15 & 16 Vict. c. 86, 8. 52.—BRANDON v, 
BRANDON (1863), 3 New Rep. 287; 9 L. T. 570. 


PART VIII. SECT. 2, SUB-SECT. 5. 


7987 i. Debtor to estate—Ercept in 
cases of collusion or fraud—Or partner- 
ship.|—Although the general rule is 
that in an administration suit a debtor 
to the estate is not a proper party in 
the absence of collusion or insolvency, 
it is not limited to these cases, but 
epalles equally when the creditor has 
obtained property from an exor. 
acting hastily, improvidently, or con- 
trary to his duty, which is known to 
such creditor.—BANK OF TORONTO ?, 
BEAVER & TORONTO MutTuAL FIRE 
PCL BANCE Co. (1878), 26 Gr. 102.— 


1937 ii, —--- —— ——-—~, J]— Persons 


who have possessed themselves of the 
property of deceased, or ure debtors 
of the estate generally, cannot be 
made parties to a suit againest the 
exor., yet this rule {x relaxed jn the 
case of surviving partners of deceased, 
whom it is allowed to make parties 
with the exor. in order that pltf. may 
ere ane posount of its airy 
entire.—-HURN vo. BURN (188 
8 O. R. 237.—CAN. ae 


7937 til, ——- ——-~ ——_.]}—Paiuirs 
ioe (1844), 6 I. Eq. R. 509.— 


. Infants—On uppeal by executors 
—~in same tnterest.) —W here exors. have 
appealed, infants in the same interest 


need not appear, & will not. be allowed 
costa if they do.—McLAREN v. COOMBS 
(1867), 2 Ch. Ch. 124.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 6. 


h. Within diseretion of court — To 
prevent further litigation.}—Where a 
determination of the proper construc- 
tion of a will is necessary to entitle 
pitf. to succeed, {t is not an improper 
exercise of discretion to require the 
atid | legatec, or his representative. 
to be added as a party, 80 as to prevent 
an adjudication being had as to his 
rights under the will behind his back, & 
to have the question decided in one 


Part VIII.—ADMINISTRATION BY COURT. 


7943. Pending decree Peers —Pirr v. 
BREWSTER (1721), 1 Dick. 37; 21 BK. R. 181. 
Annotation :—Reld, White v. Hall (1830), 1 Russ. & M. 332. 


7944. After decree — Mortgagee of share of 
legatee.|—After decree for administration of 
testator's estate had been made at the suit of a 
mtgee. of the share of one of the residuary legatees, 
the same regsiduary legatee made another mtge. of 
his share by a deed in which pltf. concurred & by 
which it was agreed that the two incumbrances 
should rank pari passu. An order on further 
consideration was then made without laying the 
new incumbrance before the ct.:—Held: he 
might be brought before the ct. by supplemental 
order under Tenancy Procedure Act, 1852 (c. 86), 
s. 52, without a supplemental bill.—FREEMAN v. 
PENNINGTON (1861), 3 De G. F. & J. 295; 31 L. J. 
Ch. 216; 5 L. T. 514; 10 W. R. 184; 45 E.R. 
892, L. JJ. 


7945. —---— Executor— Proving will after decree.] 
HALDANE v. IcKFoRD, No. 7583, ante. 
7946. —-— —— —----.]— After a decree made 





in an administration suit, in which one exor. was 
deft., another exor. returned from abroad & proved 
the will:—Held: he might be made a deft. by 
supplemental order.—GUTHRIE v. WALROUD (1874), 
3U L. T. 377; 22 W. R. 723. 


7947. -———- ——— ---—-.]---Re Dracup, FI&eLp v. 
Dracue (1892), 36 Sol. Jo. 327. 


7948. Adding plaintiff under R. S. C., Ord. 16, 
r. 2-—Only where bona fide mistake.| —CLOWEs v. 
HILLARD, No. 7803, ante. 


SuB-secr, 7.—EFFEcT OF DEATH! OR CHANGE OF 
PARTIES. 


See, generally, PRACTICE; R.S.C., Ord. 17. 


7949. Death of plaintiff—Co-plaintiff—Being 
administrator — Representatives joined as _ de- 
fendants.|.-BARNES v. LEVER, No. 7933, ante. 


7950. —- - ---— No legal representative —- Order 
to revive or dismiss.|-—On the death of one of 
several co-pltfs. it was ordered that the survivors 
Should revive within a limited time, or that the 
bill should be dismissed, notwithstanding there 
was no legal personal representative, it being their 
duty to obtain administration.—-SANER v. DEAVEN 
(1852), 16 Beav. 30; 51 KE. R. 687. 


7951. -——— Tenant for life-—-Devolution of pro- 
perty to one of defendants—Suit continued at his 
instance.|—-A tenant for life in an administration 
suit was sole pltf., & after decree, died. The title 
to the property thereupon devolved upon one of 
defts., an infant. On motion by such infant to 
revive the suit on his behalf, the common order 
to revive was made without bill being filed.— 
IRVING v. PEARSON (1868), 18 L. T. 283. 

Annotation :—Folld. Auston rv. Gilman (1872), 26 L. T. 129. 


7952. Heir-at-law—Revivor by co-heirs— 
Being infants.|—-Where proceedings had been taken 
in a suit which was abated by the death of a 
party :—Held: there was no jurisdiction to make 





action.—-CLIFTON v. CRAWFORD (1899), 
18 RP. Rh, 316.—CAN. 

k. Individual creditora—In eauit by 
repreacniative body.j—In an adminis- 
tration suit it is extremely undesirable 


cumMir & Co 


that individual creditors should be 
added as parties unjess they show some 
very strong reason.—Vassong: TRI- 
. © ESMAILBHAI SHIVJI 
(1909), ii L. R. 34 Bam. 420.—IND. 
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an order against infant heirs to revive & trust they 
should be bound by the proceedings.—CaPrs v. 
CAPPs (1868), 4 Ch. App. 1. 
notations :— . Auster v. Hai 1869), 4 Ch. : 
marti Distd. pee . Tehoterord 11860), 17 woe: 
900: Grunwell ». Garner (1869), 39 L. J. Ch. 77; Haldane 
v. KEokford {1879} W . 80. . Griffin v. Morgan 
(1868), 19 L. 1. 714; Scott v. Duncombe (1870), 39 L. J. 
Ch. 644; Peter v. Thomas-Peter (1884), 26 Ch. D. 181. 
7953. Revivor by party served with decree— 
Taking benefit thereunder.|—A person served with 
notice of decree who elects to take a benefit under 


it is entitled to the usual order of revivor.—AUSTEN 
GILMAN (1872), 26 L. T. 129; 20 W. R. 361, 
61. 





7954. Death of defendant—Suit continued against 
representatives—Only such as_ prove will.|— 
STRICKLAND v. STRICKLAND, No. 7864, ante. 


7955. & other original defendants.)— 
Deft. having died before appearing to the bill, his 
representative was brought before the ct. by means 
of a bill to which none of defts. in the first suit 
were made parties. Upon an objection as to 
parties :—Held: all defts. in the first suit ought 
to have been made parties in the second suit.— 
FosTer v. Foster (1849), 16 Sim. 637; 18 L. J. 
th. 356; 13 Jur. 399; GO E. R. 1021. 


7956. —--—— ——— Representative residing In 
lreland.|—-JAMESON v. MARSHALL, No. 7931, anie. 


7957. —— Insolvent & intestate—No repre- 
sentative obtainable.|—Where one of two trustees 
sought to be fixed with a breach of trust, in an 
administration suit, died insolvent & intestate, 
& no personal representative could be obtained to 
his estate, the ct., under 15 & 16 Vict. c. 86, s. 44, 
ordered the cause to proceed in the absence of any 
personal representative of such deceased trustee.— 
Banp v. RANDLE (1854), 2 Eq. Rep. 439; 23 











1 G& T.0.8.21; 2 W. R. 331. 


Apncalion :—Folld. Moore r. Morris (1871), L. Tt. 13 Eq. 


7958. Change of interest of party—Defendant 
made plaintiff—Inheritor of property of deceased 
plaintiff.|—IRVING v. PEARSON, No. 7951, ante. 


7959. —— Plaintiff made defendant— Becoming 
trustee on attainment of majority.|— Where a testa 
tor appointed his two infant sons trustees on their 
attaining the age of twenty-one, & an administra- 
tion action was commenced on the elder son 
attaining twenty-one, in which the infant. son was 
made a pltf. & the elder son deft. ; on the younger 
son attaining twenty-one, & becoming a trustee, 
& thus changing his interest. & liability, the ct., 
on an ex p. application under R.S. C., Ord. 17, r. 4, 
made him a co-deft.—Re GooLD, GOooLpD 7. GOOLD 
(1884), 51 L. T. 417. 


7960. Birth of children—After institution of 
suit—Bound by supplemental order.|—-Where, after 
an administration suit had been instituted, a child 
was born who took an interest in the property :— 
Held: there was jurisdiction to make an order 
under 15 & 16 Vict. c. 86, s. 52, bringing the child 
before the ct. & directing that he should be bound 
by the previous proceedings in the suit.—EGRE- 
MONT v. THOMPSON (1809), 4 Ch. App. 448; 17 
W. R. 900, L. C. 


Annotation :—Apld. Askow v. Rooth (1875), 44 L. J. Ch. 200. 


PART VIII. SECT. 2, SUB-SECT. 7. 
1. Change of interest of party-—By 
assignment yendente lite— Discretion 
of court.j—Where o party to an 
udministration suit assigne his interest 
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Sect. 2.—Parties: Sub-sect. 7. Sect. 3: 


7961. ——— After decree made—Jurisdiction of 
court to bind by supplemental order.)--Jn an 
administration suit a decree was made & a copy 
served upon testator’s married daughter, her 
husband, & two infant children, who were not 
parties to the suit. After further proceedings 
had been taken it was discovered that the daughter 
had, previously to some of these proceedings, given 
birth to two other children :—Held :_ there was no 
jurisdiction to make a supplemental order under 
15 & 16 Vict. c. 86, s. 52, to bring these children 
before the ct. & bind them by the proceedings.— 
AUSTER v. HAINES (1869), 4 Ch. App. 445 3 38 
L. J. Ch. 385; 20 L. T. 152; 17 W. R. 900, L. C. 
Annotationa :—Distd. Egremont v. Thompson (1869), 4 Ch. 

S 2 70), L. R. Oo Eq. 

Gus’ ‘Distd. Hatdane o. Kektont, [1879] WN. 80.” Ret. 

Peter vr. Thomas-Peter (1884), 26 Ch. D. 181. 


7962. .}—Upon the birth of a 
child who is a necessary party as one of a class 
entitled, the usual supplemental order may be 
obtained after decree.—GRUNWELL tv. GARNER 
(1869), L. R. 8 Eq. 355; 39 L. J. Ch. 77; 20 
L. T. 693. 

AnneaiOn :—Overd. Scott r. Duncombe (1870), L. 1. 9 Ea. 














79638. -----—- —-—- —-—-.]—_After a decree had 
been made in an administration suit an infant was 
born, who soon after his birth became interested 
in possession in the estates, but was overlooked in 
the subsequent proceedings. A sale having been 
made & approved, upon investigation of the title 
the omission was discovered :—Held: it was not 
necessary to revive the suit, but a supplemental 
order was made that the proceedings should be of 
the same force & effect. as if the infant had been 
made a party immediately after his birth. 
WALKER v. WALKER (1870), L. R. & Eq. 663; 22 
L. T. 201. 

Auneeion :—Refd. Scott r. Duncombe (1870), 39 L. J. Ch. 





7964. —-—— -—— -———_.'—-After decree in an 
administration suit children were born who were 
interested in the estate to be administered. Subse- 
quently to their birth, two orders were made in the 
suit without the children being brought before the 
ct.:—Held: the proceedings which had taken 
place since the children’s birth could not. be made 
binding upon them by a supplemental order.- - 
Scorr v. DUNCOMBE (1870), L. R. 9 Eg. 665 5° 39 
J. Js Ch. t44 : 22 J.. 1. 540, 


7965. —-— -—— -—-—.| —After the deeree was 
made in an administration suit the number of a 
class interested in the residue of the estate of 
testatrix was increased by the birth of a child of 
one of the tenants for life. Some proceedings 
were taken in the suit after his birth :—Held: 
the infant could not be bound by the proceedings 
by means of the common order to revive, but a 
supplemental bill must. be filed.—AsKEW v. Root 
ee 441. J. Ch. 200; 317. T. $19, L. GC. & 


pendente lite, it is always at the dis- | 
cretion of the ct. to require the assignee | =m 
be made a party. he ct. is less ' --- ~ 
Nkely to require the assignee of deft. 
to be made a party than the assignee of 
pitt. who being dominus litis makes 


When 


PART VIII. SECT. 3, SUB-SECT. 1. 
action necessary — Va 
validity of an award cannot be tried 
on motion for an administration order, 
but a bill must be fled, 
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Sect. 3.—WHAT MATTERS MAY BE 
DETERMINED OR DEALT WITH. 


SUB-SECT. L—ByYy ACTION, 


7966. Not goodwill of solicitor’s business.| -— 
SpicEk v. JAMES (1830), Collyer’s Law of Partner- 
ship, 2nd. ed. p. 104. 


1967. Not questions between estates of residuary 
legatee, tenant for life & tenant in tail--Form of 
sult.| -A suit was instituted in the Cé. of Ch. in 
Ireland, by the trustees of A.’s will, for carrying the 
trusts thereof into execution, & for administration 
of his estate; & B., one of defts. thereto, & who 
was entitled to the residue of A.’s estate, having 
died before decree, bills of revivor & supplement 
& amendment were filed by pltfs. in the original 
suit, against B.'s personal representatives & against 
all the parties interested under his will in his real 
& personal estates ; & a decree was made directing 
accounts to be taken of the personal estates, debts 
& legacies, of A. & of B. respectively. By a subse- 
quent decree, certain unpaid legacies of B., & the 
interest on them, were declared, in the event. of 
his personal estate being found insufficient, to be 
charged on his real estates; the principal not to 
be raised until after the death of C., the tenant for 
life thereof under B.’s will, but the interest to be 
paid out. of the rents & profits during C.'s life, 
On a question subsequently arising between C. 
& J). the tenant in tail of the real estates after C.'s 
life estate. whether a fund in ct., part of B.'s 
personal estate, should be applied exclusively in 
payment of arrears of interest on the legacies, or 
ratably in payment of the legacies & of the interest ; 
the ct. made orders directing the fund to be applied 
exclusively in payment of the arrears of interest ; 
& refused to direct an inquiry as to how much of 
the fund in ct. was principal, & how much aceumu- 
lated interest :—Held: any question as to the 
application of B.'s personal estate could not be 
regularly adjudicated in this form of suit, between 
co-defts. C. & D.; & the orders appealed from 
were affirmed, with a variation & declaration that 
they should be without prejudice to any question 
between (. & TD. as to the manner in which the 
principal & interest of the legacies should be paid. 
~-Coore v. TRENCH (1842), 9 CL & Fin. Ti; 6 
Jur. 59135 8 i. RR. 345, Hed. 
alnnotation :-—Refd. Shore rv. Shore (1857), 4 Drew. 219. 


7968. Not to raise money on mortgage for 
repairs--By infant Debts Recovery Act, 1839 
(c. 47).; ~In a creditor’s suit the et. has no juris- 
diction, under above Act, or 2 & 3 Viet. ec. 60, to 
extend the sum to be raised by way of intye. by 
an infant for payment of the debts of his ancestor 
or devisor, so as to include money required for 
repairs, even where such repairs are necessary in 
order to obtain an advance on mtge., & where a 
mtge. is much more beneficial for the infant than 
a sale would be.—HILL v. Maurice (1847), 1 De 
GQ. &Sm. 2143; 160. 7. Ch. 2803; 01. 0. O.S. 71 
11 Jur. 795; 63 E.R. 10388. 


7969. Enforcement of voluntary assignment by 
testator —Covenant for further assurance. |~—The ct.., 


ELLotr (1860), 1 Ch. Ch. $20.—CAN. 


n. ——-—.}—An administration order 
was refused where the grounds on 
which it was claimed were properly the 
subject for a bill.— CAMERON — v, 
MacDonaLp, Re MACDONALD (1866), 
2 Ch. Ch. 29.-— CAN. 


Administration of 


more 


o.- -- real 
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in the administration of assets, enforced against 
the estate voluntary assignments, made by testator, 
of annuities, mtge. debts & policies of assurance, 
of which assignments no notice had been given in 
his lifetime to the mtgors. or grantors, such 
assignments containing covenants for further 
assurance by testator, his exors. & administrators. 

aes v. BARNARD (1850), 8 Hare, 310; 68 E.R. 

Annotations :~—-Mentd. Voyle v. Hughes (1854), 2 Sm. & G. 
18; He Cavendish, Browne's Settlut. Trusts, Horner v. 
Rawle (1916), 64 Sol. Jo. 27. 

7970. Disputed claim by creditor.|-—25 & 26 Vict. 
c. 42, renders it obligatory on the Ct. of Ch. to 
decide all questions of law or fact on the determina- 
tion of which the title of any party to relief or 
remedy in equity depends. 

In an administration suit, where it is sought to 
prove an alleged debt, the existence or amount of 
which is disputed, the ct. will try the question, & 
will not as heretofore require claimant to establish 
the alleged debt by action at law.— Re Hoovrr’s 
EsTraTrEe, BAYLIS v. WATKINS (1862), 3 De G. J. & 
Sin. 3483; 1 New Rep. 115; 32 L. J. Ch. 555° 7 
L. 'T. 8435 8 Jur. N.S. 1165; 11 W. R. 1303 46 
k. RR. 670, L. IJ. 

Annotations ;: —Expld. Curlewis v. Carter (1863), 33 LT. J. Ch. 
370. Mentd. fe M‘'Veagh, M'Veagh cv. Croall (1863), 32 
L. J. Ch. 521. 

7971. Sale of heirlooms.) —The ct. cannot order 
a sale of heirlooms, for the convenience or 
advantage of the persons taking the estate with 
which they devolve. 

But where in an administration suit a strong 
case was made for the sale of heirlooms settled by 
the will, liberty was given to take proceedings for 
obtaining a private Act, & to apply in the suit as 
to the costs of such proceedings if they should prove 
unsuccessful, —IVEyncourtr vu. GREGORY (1876), 
3 Ch. D. 635 3 25 W. RR. 6. 

Annotation: Refd. ite Ltivett-Carnac’s Will (1885), 30 
Ch. DL. 156. 


7972. Transfer of business to limited company — 
Not authorised by testator.|— ‘T'estator who died in 
1879, by his will gave an annuity to his wife, & 
legacies of considerahle amount to trustees for the 
benefit of his seven daughters & their husbands, 
& children, & he bequeathed one moicty of his 
share of the businesses carried on by him in 
partnership with his two eldest sons to trustees 
upon trust for his youngest son, & he devised & 
bequeathed the residue of his real & personal 
estate to his two eldest sons in equal moieties, & 
he authorised his trustees to postpone the realisa- 
tion of his estate & to carry on & manage any trades 
or businesses in which he might be engaged at his 
death, for so long as they should think fit. Testa- 
tor, at the time of his death, carried on business in 
partnership with his two eldest sons, in various 
mining & colliery properties & ironworks. Actions 
had been commenced for the administration of 
his estate, & it was stated that testator's share 
in the partnership businesses could not be realised 
without considerable loss, & if realised at once 
would not he sufficient to pay all the legacies 
bequeathed in full. Application was made for 
the sanction of the ct. to a seheme whereby a 
limited co. was to be formed to take over the 
businesses in which testator was a partner, & to 
consist in the first instance of persons interested 


estate.} —An administration of the 
real estate may only be had in a very 
special case, should be sought by 


action & not summary application.— 
Re ARMOUR, MoorKE vt. ARMOUR (1884), 
10 PRP, R, 4418.—CAN, 
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in testator’s estate, to whom it was proposed to 
allot debentures, preference & ordinary shares, 
in lieu of their several interests in testator’s estate :. 
—Held: the ct. had no jurisdiction to sanction such 
a scheme, which was in no way authorised by 
testator’s will.—e CRAWSHAY, DENNIS v. CRAW- 
SHAY (1888), 60 L. T. 357; 5 T. L. R. 144. 


Annotations :—Folld. Re Morrison, Morrison v. Morrison> 
{1901} 1 Ch. 701. Consd. Re Tollemacho, [1903) 1 Ch: 
as Refd. I?e New, Re Leavers, Re Morley, [1901] 2 Ch. 
5¢ s 





7973. -—-—.]|——The ct. has no jurisdiction 
to sanction an agreement by which exors. 
trustees propose to concur in converting into a 
limited co. a business in which their testator was 
partner where, by the terms of the agreement, 
testator’s share in the business will be exchanged 
for shares & debentures which the exors. & trustees 
are not authorised by the will to hold.—Re 
MORRISON, MORRISON v. Morrgison, [1901] 1 Ch. 
701; 70 L. J. Ch. 309; 84 L. T. 383; 49 W. R. 
4413; 17'T. L. R. 330; 45 Sol. Jo. 3443 8 Mans. 
210. 


4nnotations :-—Consd. Jie Tollemache, [190: 


3] 1 
Refd. ite New, Ie Leavers, Re Morley, (19015 2 


SuUB-SECT. 2.—By SUMMONS. 
A. Under Chancery ee Amendment Act, 1852, 
8. 20. 

7974. Discretion of court-—Married woman— 
Husband not a party.|-—Where a married woman & 
pecuniary legatee took out a summons in chambers 
for administration of testator’s real & personal 
estate, the summons being afterwards confined to 
the personalty, & the husband was not served or 
made a party to the summons, & the evidence that 
he was cither dead or out of the jurisdiction was 
insufficient, the summons was dismissed as being, 
under the circumstances of the case, an incon- 
venient mode of administration.—LESITER v. 
C'AMM (L866), 14 L. TT. 07. 


71975. Estate of married woman—Under power 
in deed.!—The Master of the Rolls or a Vice- 
Chancellor has jurisdiction under sect. 45 of the 
above Act. to make an order in chambers upon 
summons to administer the effects bequeathed by 
a married woman under a power contained in a 
deed.--SEWEUL v. ASHLEY (1853), 3 De G. M. & 
Gi. 033; 43 E.R. 365; sub vom. ASHLEY v. SEWELL 
10 llare, App. Ixvi; 22 L. J. Ch. 659; 21 L. T. 
O.S. 30; 17 Jur. 269; 1 W. R. 260, L. JJ. 
ORS TG Wen, ‘Sta. \Bolld Re Berkeley's Estate, 

Berkeley v. Mason (1875), L. R. 19 Eq. 167. 

7976. Under power in will.|—Although on 
the authority of Sewell v. Ashley, No. 7975, ante, 
the ct. has jurisdiction to make an order on 
summons to administer the effects of a marricd 
woman bequeathing her property, under a power 
contained in a deed, it has no jurisdiction to make 
such order in the case of a married woman be- 
queathing property under a power contained in a 
will, at the instance of an appointee. 

The party, who was claiming under the exercise 
of a power, was neither creditor, specific, pecuniary 
nor residuary legatee, nor next of kin, except in 
so far as being an appointee by will she could be 











Pp. Preservation of asseta & account.) 
ron vu. DEANE (1845), 8 I. Eq. R. 39. 
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Sect. 3—What matters may be determined or dealt 
with: Sub-sect. 2, A. & B.| 


talled a legatee (KinpERsLey, V.-C.).—Ke NEW- 
BERY, ALLCROFT v. FARNAN (1862), 10 W. R. 378, 

7977. —— ——-.]—A married woman, having 
under a will an absolute power over a fund, made 
a will whereby she appointed it specifically to 
trustees upon trust for A. for life, with remainders 
over; & made a residuary gift to the same trustees 
upon certain trusts. One only of the trustees 
proved the will :—Held: the ct. had jurisdiction 
under sect. 45 of the above Act, to make an order 
upon summons by A. for administration of the 
estate of the married woman. Under the above 
sect., the only person to be served with the sum- 
mons is the exor. or administrator of deceased ; 
but the ct. has power to direct service of the order 
upon other persons with the like effect as when 
service of a decree is directed under sect. 42.— 
Re BERKELEY's Estate, BERKELEY v. MASON 
(1875), L. R. 19 Eq. 407; 44 L. J. Ch. 5545 23 
W. R. 687. 

7978. Questions of construction.’ -Practice of the 
ct. in granting or refusing the common administra- 
tion decree, upon summons, in cases involving 
complicated questions. 

Testator gave his estate to pitfs., his exors., in 
trust for his son for life, remainder to his daughter- 
in-law for life, remainder to their children. The 
son eficcted a compromise with an annuitant under 
the will, by means of part of testator’s assets 
advanced by‘ plitfs. He died leaving his widow 
his extrix. & universal legatee. A decree was made 
to administer the first testator’s estate, wherein 
the exors. were disallowed both the money 
advanced for the compromise & the annuity which 
was the subject of it. They filed a second bill 
against the widow & children to have the rights of 
the parties under the compromise settled, & to 
determine other questions arising between them 
&theson. A demurrer for multifariousness & want 

of equity was overruled. 

When there is a demurrer for multifariousness 
on the record, deft. may demur ore tenus for want 
of equity. 

It would be a sufficient cause [against a 
summons] to state that there are complicated 
questions, involving the rights of various parties, 
arising from the dealings & transactions which 
the exors. had during the lifetime of the tenant 
for life (ROMILLY, M.R.).—Rump v. GREENHILL 
(1854), 20 Beay. 519; 24 L. J. Ch. 90; 24 L. T. 
Car 124; 1 Jur. N.S. 123; 3.W.R.51; 52 E.R. 

_ 1979. —-—.|—Proceedings for the administra- 
tion of testator’s Galata woe commenced by 
summons before a judge in chambers under the 
above Act, a decree pronounced, & accounts taken 
under it, & a question was then raised as to the 
construction of testator’s will, involving the rights 
of parties :—Held: where a question of construc- 
tion is a simple one, the judge in chambers may 
pronounce a decree upon the rights of the partics, 
without directing a bill to be previously filed.— 
WEST v. LAING (1855), 3 Drew. 331; 26 L. T. O. 8. 
66; 4W.R.1; 61 E. R. 929. 


———.J|-~Where the representative of an 
extrix. upon being called upon to account offers 
a round sum, but in effect refuses a detailed 


PART VII. SECT. 3, SUB-SECT. 2.—B. 


7986 i. General rule.}—In matters of Lei ore 


right to have such 


difficulty & im ortanc 
Ps oe ce it is desirable 


ADMINISTRATORS. 


account, & there is a question of construction, a 
person taking an interest under the will is justified 
in filing a bill [for administration] & it is not a 
case coming within the above Act & pltf, is entitled 
to his costs.—SMITH v. SPILSBURY (1860), 1 Drew. 
& Sm. 151; 8 W. R. 506; 62 E. R. 335. 

7981. Setting aside release.|—An order was made 
against an exor., in chambers, for taking the 
accounts, under the above Act. The exor. 
insisted on o release :—Held: there being no 
jurisdiction to set aside the release on summons, 
the order was irregular.—ACA8STER t. ANDERSON 
(1855), 19 Beav. 161; 24 L. J. Ch. 437; 24 LT. 
O.S. 249; 3.W.R. 156; 52 BE. BR. 310. 

Compare Nos. 7999, 8000, post. 

7982. Charge of breach of trust.|—-The only 
administration decree which can be obtained upon 
summons in chambers under sect. 45 of the above 
Act is the usual decree to make an exor. or 
administrator account for the personal cstate which 
he may have received. The ct. cannot in any 
stage of a suit. engraft upon such a decree, whether 
made upon bill, or upon claim, of upon summons 
in chambers, a decree to make an exor. or adminis- 
trator account for what he might, without his wilful 
neglect or default, have received : a decree of this 
nature being totally different in its principle from 
the usual decree.—PARTINGTON ot. REYNOLDS 
(1858), 4 Drew. 253; 27 L. J. Ch. 5055 31 0. PB. 
O.S.7; 4 Jur. N.S. 200; 6 W. BR. 3885 62 BK. 
98. 

Annotation -—Reld. Re Stevens, Cooke r. Stevens, [1897] 

1 Ch, 422. 

7983. }—In an administration suit, com- 
menced by summons, the chief clerk certified that 
testatrix had contracted to sell a house & furniture 
for a certain sum; that the exors. had completed 
the contract by assignment, but had included in 
such assignment another house without any 
additional consideration. An attempt was made, 
on the cause coming on for further consideration 
to charge the exors. with a breach of trust in respect 
of the latter house :-—Held : this could not be done 
upon an administration summons, though an 
inquiry might be had, if desired.— Re DELEVANTE’S 
ESTATE, DELEVANTE v. CHILD (1860), 1 L. T. S07 ; 
6 Jur. N.S. 118. 

Compare Nos. 7995, 7996, post. 

7984. Sale of real estate.|—The ct. has juris- 
diction, under sect. 47 of the above Act, to make an 
order on summons for the administration & sale 
of testator’s real estate, where the will only gives 
the exors. a power to sell such estate, & to give 
receipts, without vesting the estate in them b 
devise.—COLMAN v. TURNER (1870), L. R. 10 Eq. 
230; 39 L. J. Ch. 776; 18 W. R. 9633 sub nom. 
COLEMAN v. TURNER, 22 L. T. 836. 

7985. Claim against Crown.|—-Where three suits 
were instituted for the administration of the estate 
of an intestate & the Crown who claimed the 
prety was deft. in all, two of them being by 
vil], & one by summons :—-Held: such suit could 
be properly instituted against the Crown by sum- 
mons, & a decree was made in all three suits.— 
Ponini v. GRAY, LANE v. GRAY, PRANDO t. GRAY 
(1873), 22 W. RK. 255. 





; B. By Oryinating Summons. 


See R.S. C., Ord. 55, rr. 3, 4. 
7986. General rule.|—The ct. has jurisdiction to 
determine upon an originating summons under 


summarily in the Supreme Ct. by 
s should have the originating summons.— De B 
questions dealt with (1912),11 E. L. R. 578.—OAN. on 


Part VIII.—ApMINISTRATION By CouRT. 


R. S. C., Ord. 55, r. 3, such questions only as the 
ct. could have determined in an administration 
action before the order came into existence. 


In this case ... the question is one between 
the trustees of the will of a legal devisee of real 
estate of a testatrix, & the trustees of a resettlement 
made by another person claiming as legal devisee 
in remainder of the estate, & is not a question which 
would formerly have been determined in an action 
for the administration of testatrix’s estate. The 
trustees of C.’s will are, in short, taking out a 
summons which has nothing to do with any question 
arising upon an administration of their estate or 
trust, & I think therefore that Ord. 55, r. 3, does not 
apply to this case, & that I have no power to deter- 
mine the question raised upon an originating sum- 
mons (NoRTH, J.).—Re CARLYON, CARLYON v. 
CARLYON (1886), 56 L. J. Ch. 219; 56 L. T. 151; 
35 W. BR. 155. 

Annotdion :-—Refd. Re Davies, Davies v. Davics (1888), 38 

Ch, D. 210. 


7987. Questions of fact in dispute.]— A summons 
is not the proper way of trying a question of debt 
where the dispute turns on questions of fact, but 
where there is no dispute of fact the validity of the 
debt can be decided just as well on a summons 
as in an action (LINDLEY, L.J.).—e POWERS, 
LINDSELL v. PHILLIPS (1885), 30 Ch. D. 2913; 53 
L. I. 647, C. A. 

Annotations :—Folld. Nutter vr. Holland, [1894] 3 Ch. 408. 

Mentd. Ze Frisby, Allison cv. Frisby (1889), 43 Ch. D. 106. 


7988. .|—It is clear that there are facts in 
dispute, & if so this procedure is not the proper 
way to deal with the matter. I agree with what 

’ Lindley said in Re Powers, Lindsell v. Phillips, 

No. 7987, ante, ‘‘a summons is not the proper 

way of trying a disputed debt where the dispute 

turns on a question of fact’’ (LopEs, IL.J.).— 

NUTTER v. HOLLAND, [1894] 3 Ch. 408; 63 L. J. 

Ch. 932; 711. T. 508; 43 W. R. 183 38 Sol. Jo. 

707; 7H. 491, C. A. 

Annotations :—Mentd. Crompton & KEvan’s Union Bank r. 
Burton, {1895} 2 Ch. 711; Pullinger v. Barnato, Barnato- 
Pullinger Pool (1896), 12 T. L. BR. 280. 

7989. Questions between parties claiming under 
will —& adverse claimant.]|—Re CARLYON, CARL- 
YON v. CARLYON, No. 7986, ante. 


7990. —--- —-—.]—The ct. has no jurisdiction 
on originating summons, under R. 8S. C., Ord. 55, 
r. 3, to decide a question between persons claiming 
under a will & a person claiming adversely to the 
will, & it makes no difference that the latter person 
submits to be bound by the order made on the 
summons.—Jte BRIDGE, FRANKS v. WORTH (1887), 
50 L. J. Ch. 779; 56 L. T. 726; 35 W. R. 663. 


7991. ——-— -.|—A trader by his marriage 
settlement covenanted that if at any time during 
the marriage he should become possessed or 
entitled by devise, bequest, purchase, or otherwise, 
of or to any property, real or personal, he would 
assign it to the trustees of the settlement. After- 
wards he effected certain life & accident policies, 
one of which contained a clause against assignment. 











7986 il. .)— Where reasonable 
doubt exists, the exor. can take out an 
originating summons for the purpose 
of obtain a judicial determination 
as to the proper construction of the will. 
—GIRROIR v. SYMONDS (1920), 53 
D. L. R. 644 ; 54 N, Ss. R. 49.—-CAN. 

1087 I. ee of fact in dispute.) 
—Application by exors. to obtain the 
direction of the ot. whether certain 
claims were preferred claims, & an 





direction. 


o 
questions of fac 


order made, to which the representa- 
tives of the trust creditors & the non- 
trust itors consented, giving leave 
for the issue of an originat 
for the purpose of obtainin, 
The non-tru 
entered an unconditional appearance, 
but on the hearing objecte 
matter could not be disposed of on 
ears 


ons, ere being 
to be tried :—Held: 
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The question of the right to the policy moneys, 
as between the exors. of the covenantor & the 
trustees of the settlement, was raised upon a 
petition in the Palatine Ct., a proceeding analogous 
to the originating summons under Wt. 8. C., Ord. 55, 
r. 3, in the High Ot. 


Qu.: whether a question between trustees & 
exors. & adverse claimants can be raised on such 
proceeding.—Re TuRCAN (1888), 40 Ch. ID. 5; 
58 L. J. Ch. 101; 59 L. T. 712; 37 W. BR. 70, 
C. A. 

Annotations :-—Distd. Re Royle, Royle v. Hayes (1889), 43 

Ch. D. 18. Mentd. Re Bendy, Wallis v. Bendy, [1895] 

1 Ch. 109; Churston v. Buller (1897), 77 L. T. 45; Laurie 


) 
v. West Hartlepool Steamship Thirds Indemnity Assocn. 


& David (1899), 15 T. L. R. 486; Re Reis, kx p. Clough, 
11904) 2 K. B. 769. 


7992. .|—Testator directed his trustees 
to allow his wife to carry on his farming business 
during widowhood, & to pay to her during widow- 
hood the income of his residuary estate. Four 
years after his death one of his exors. took out an 
originating summons under R. 8. C., Ord. 55, r. 3, 
against the other exor. & the widow, asking whether 
a sum of £171, which testator had handed to his 
widow shortly before his death, & which stood in 
her name at a bank, belonged to her or to his 
estate, & whether she was bound to render to the 
exors. any account of the farming business. The 
widow objected to the jurisdiction as to the £171, 
but the judge overruled the objection, & made 
an order declaring the sum to be part of testator’s 
estate :-—Held: there was no jurisdiction on 
originating summons to decide adversely to the 
widow that the sum belonged to testator's estate, 
this not being a matter which could be decided in 
an administration suit—Re Royur, Royie v. 
HAYES (1889), 43 Ch. D. 18; 59 L. J. Ch. 1; 61 
L. T. 512; 38 W. R. 17, C. A. 

Annan :—Refd. He Staples, Owen v. Owen, [1916] 1 








7993. Questions between legal devisees.]|— 
(1) Upon an originating summons under R. S. C., 
Ord. 55, r. 3, there is jurisdiction to determine 
such questions only as before the existence of that 
rule could have been determined under a judgment 
for the administration of an estate or execution 
of a trust. Consequently, there is no jurisdiction 
upon an originating summons to decide a question 
arising between lIcgal beneficial devisees under a 
will. (2) An objection to the jurisdiction upon an 
originating summons having been taken by defts. 
for the first time after the hearing of the summons 
had been adjourned into ct. :—Held : the objection 
ought to have been taken in chambers, &, though 
the objection was good, & the summons must be 
dismissed with costs, defts. could not be allowed 
the costs of the adjournment into ct.—Re Davis, 
DAVIES v. DAVIES (1888), 38 Ch. D. 210; 571. J. 
Ch. 759; 58 L. T. 312; 36 W. R. 587. 

Annotations :—Apprvd. Re Royle, Royle v. Hayes (1889), 

43 Ch. D. 18. fd. Re Staples, Owen v. Owen, [1916] 

1 Ch. 322. 

7994. Questions as to equitable limitations.)— 
H. devised real estate unto & to the use of trustees 





having consented to the order & 
having entered unconditional 
appear summons, the 


summons representative of the non-trust creditors 
he corre was not entitled to raise objection, 
creditors 


since mately, & question of law was 
involved.— fe CALDWELL Estarr, 
WESTERN TRUST Co. v. WAH SING & 
Wau Sina & Moose Jaw SECURITIES 
Lrp., (1921) 1 W. W. R. 272: 14 
Sask. L. R. 41; 56 D. L. R, 584.—CAN, 


that the 
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Scct. 8.—Whalt matters may be determined or dealt 
with: Sub-sect. 2, B. Sect. 4: Sub-sects. 1, 2, 
3,4 &5, A. & B.] 


in fee upon trust to pay the rents to her sister M. 
for life, then to M.’s children successively for their 
lives & after the death of M., & her children to her 
sister E. for life, & then to E.’s children successively 
for their lives, & after the deaths of M. & EH. & 
all their children to hold the property on such 
trusts as the longest liver of M., I. & their children 
should by deed or will appoint & in default of 
appointment upon trust for the heir of testatrix. 
M. & E. survived testatrix. The longest liver of 
M., E., & their children left a will by which she 
purported to appoint the property. The heir-at- 
Jaw of H. claimed the property as undisposed of. 
The trustees of the will of H. took out an originating 
summons to have it decided to whom they ought 
to convey the property :—Held: the case was 
within R. S. C., Ord. 55, r. 3, & could be tried on 
originating summons.—/te HARGREAVES, MIDGLEY 
v. TATLEY (1889), 43 Ch. D. 401; 59 LL. J. Ch. 
3814; 62 L. T. 473; 38 W. R. 470, C. A. 

Annotations :—Refd. He Parsons, Stockley r. Parsons (1890), 


45 Ch. D. 51. Mentd. Jte Ashforth, Sibley v. Ashforth, 
Air babe 1 Ch. 535; Re Fane, Fane v. Fane, [1913] 1 Ch. 
404. 


7995. Charge of breach of trust.|-—If an origi- 
nating summons had been brought asking me to 
charge [the trustees] with breaches of trust, the 
first thing I should have done would have been to 
dismiss it (KEKEWICK, J.).—Re WEALL, ANDREWS 
v. WEALL (1889), as reported in 37 W. R. 779. 
.tnnotations :—Mentd. Nutter v. Holland (1894), 7 R. 491; 

Re Shilson, Coode, (1904) 1 Ch. 837; Re Allsop, Whittaker 

v. Bamford, [1914] 1 Ch. 1. 

7996. -]—It would not be competent for an 
applt. on an originating summons to ask for or 
obtain otherwise than by consent an order founded 
on breach of trust or inquiries pointing to wilful 
default (LORD MACNAGHTEN).—DOWSE v. GORTON, 
fI891JA.C.190; 60L.5.0h.745; 641.7. 800; 40 

W.R.17, H. 1.3 varying S.C. sub nom. Re Gorton, 
DOowSsE tv. GORTON (1889), 40 Ch. D. 536, (. A. 
ainnotations :-—Refd. Nutter vr. Holland (1894), 71 L. T. 508. 

Mentd. Ate Bach, Walker v. Bach, Lloyds Bank v. Bach, 

{1892} W.N. 108; Re Owen, Frisby, Dyke vt. Owen (1892), 

66 L. T. 718; Re Brooke, Brooke r. Brooke, [1894] 2 Ch. 

600; Re Kidd, Kidd v. Kidd (1894), 142 W. R. 571: Te 

Millard (1894), 2 Mans. 56; Fe Raybould, Raybould r. 

Turner, {1900} 1 Ch. 199; Jennings v. Mather, (1901) 

1 K. B. 108: Re Frith, Newton v. Rolfe, [1902] 1 Ch. 

342; Fe Newland, Bush v. Summers, [1904] W. N. 181; 

Watling r. Lewis, [1911] 1 Ch. 414; Re Salimen, Salmen rv. 

Bernstein (1912), 107 L. T. 108 ; Re East London County 

& Westminster Banking Co. rv. East (1914), ILI L. T. 101; 
Re Oxley, Hornby vr. Oxley, [1914] 1 Ch. 604 ; Re Keynolds, 
Er p. White, [1915] 2 K. B. 186. 


Compare Nos. 7982, 7983, ante. 


7997. Accounts on the footing of wilful default.] 
—Accounts & inquiries on the footing of wilful 
default cannot be directed in proceedings by 
originating summons notwithstanding that the 
parties to be charged with such default are pltfs. 
submitting to account (KEKEWICH, J.).—Re 
LLENGLER, FROWDE v. HENGLER, [1893] W. N. 37. 


7998. Administration of assets already dis- 
tributed.|-—This being in effect not a case of simple 








EXECUTORS AND ADMINISTRATORS. 


administration but a proceeding for obtaining 
repayment after the cxors. had divided the assets, 
is improperly made by originating summons, & 
the case must go into the general paper (Kay, J.). 
e€ WARREN, WEADON v. READING, [1884] W. N. 


112 


7999. Setting aside release.|—'‘I'wo legatees hav- 
ing alleged that they had been induced to exccute 
a release, indemnifying the exors. of testator’s 
estate, without having had independent advice :— 
Held: they were entitled to take out an originating 
summons under R. S. C., Ord. 55, r. 3, to have 
the release set aside, the question of the validity of 
the release being one arising in the administration 
of the estate, & affecting the rights of the legatees 
within the meaning of that order.—Re GARNETT, 
GANDY v. MACAULAY (1884), 50 L. T. 1723; 32 
W. R. 4743 on appeal (1885), 31 Ch. D. 1, C. A. 
Annotations :-—Mentd. Mason v. Mason (1886), 2 T. L. KR. 

266; Ae Farman, Farinan rv. Smith (1887), 57 L. J. Ch. 
637; Wildish v. Fowler (1888), 5 T. L. RR. 113. 

8000. .|—This was an originating summons 
taken out by two beneficiaries asking that trustees 
might be ordered to deliver an account notwith- 
standing a release. The objection was taken that 
pitfs. should have brought an action to set aside 
the release, as the case was not one to be heard 
on affidavit evidence :-— Held : the case was not one 
to be tried on originating summons, but a writ 
should issue.—Re ELLIs, KELSON v. ELLIS (1888), 
59 L. 'T. 924; 37 W. BR. 91. 


Compare No. 7981, ante. 





SECT. 4.—PRACTICE. 
SUB-sECT. 1.--IN GENERAL. 

8001. Defence in forma pauperis-- Husband & 
wife.|--Iiusband & wife allowed to defend an 
administration suit. in forma pauperis where the 
wife was sole extrix., & separately interested in the 
estate.— EVERSON v. MATTHEW (1855), 3 W. R. 159. 

Sce, now, RS. C., Ord. 16. 

8002. Setting aside judgment-——Appeal.|- Where 
an administration summons is heard & determined 
by the judge personally, pltf. cannot file a bill 
for the same object in another branch of the ct. 
of co-ordinate jurisdiction ; but if he is dissatistied 
he must resort to the appellate tribunal.— 
THOMPSON v. THOMPSON (1863), 8 L. T. 490; 11 
W. RR. 797. 


SuB-sEct. 2.—HowW PROCEEDINGS 
COMMENCED. 
8003. How summons intituled.|—Eyre v. Cox, 
No. 8366, post. 


8004. Objection to matters being dealt with by 
summons—Time for taking.| - te DAViks, DAVIES 
v. DAvits, No. 7993, ante. 


By action.|--- Sec Sect. 3, sub-sect. 1, ante. 
By summons.]—See Sect. 3, sub-sect. 2, ante. 





7998 i. Charge of breach of trust.— 
An exor. having retained £1,000, 
claimed as a donatio mortis causa, & 
the estate being insufficient tu pay in 
full the legacies bequeathed, a legatee 
Whose legacy abated, applied on 
summons for adininistration :— J/eld : 
the question whether the sum _ re- 
tain by the exor. formed part of 
testator’s assets should not be tried 


by administration sUMMONSs.— NKILAN 
vo AMEE: (1891), 20 L. LR. Ir. 14.— 


@. Where no erecutor appointed.)|- 
Where there §s no exer. or CX Press 
trustee under the will creating a trust, 
the ct. will not decree administration 
of the trust property upon an origina- 
ting summons.— CONNELL vt, DUNNE & 


NUGENT (1913), 17 I. L. T. 136.—IR. 


PART VIII. SECT. 4, SUB-SECT, 2. 


_& Motion ~ Necessity Ge produc: 
lion of lettera of adminiatration,J—In 
moving for an administration order 
the letters of administration shonld be 
ala IBRAKL (1869), 2 Ch. Ch. 


Part VILI.—ADMINISTRATION .By CouRT. 


Sus-sect. 3.—TimMe FoR COMMENCING 
PROCEEDINGS. 


8005. Within year of death.|—-The ct. may order 
administration of an estate before the expiration 
of a year from the death of testator.—Re TENNANT, 
PROSSER v. Mossor (1881), 29 W. R. 439. 


8006. Law of Property Amendment Act, 1860 
(c. 38),8. 18—Effect of as bar to suit.]|—The opera- 
tion of the above Act is retrospective, so that the 
limitation of twenty years ‘‘ next after a present 
right to receive the same shall have accrued ”’ 
thereby imposed upon claims to recover personal 
estate of ‘‘ any person dying intestate, possessed 
by the legal personal representative of such 
intestate,” is not confined to the case of persons 
dying intestate after Dec. 31, 1860, the time fixed 
by the sect. for commencement of the operation 
of the enactment. Accordingly a claim by next 
of kin for general administration of the estate of 
an intestate who died in 1848 was barred at the 
end of twenty-one years from that date; & leave 
to revive an administration suit relating to the 
same estate in which no proceeding had been 
taken since the decree in 1855 was refused. But 
with respect to assets of the intestate not received 
by the administrator until 1870, more than twenty 
years after the death, & within twenty years before 
the issue of the writ, the claim of the next of kin 
to administration, limited to such assets was not 
barred ; there being no “ present right toreceive’”’ 
on the part of the next of kin until the assets had 
been actually recovered by the administrator. Part 
payment by the administrator out of a particular 
asset which has so fallen in will not revive the 
right to sue for general administration which 
was at the time of payment barred by statute.— 
Re JOHNSON, SLY v. BLAKE (1885), 29 Ch. D. 964 ; 
52 L. T. 682 ; 33 W. R. 502. 

Annotations :—-Refd. Re Owen, (1894) 3 Ch. 220; Re Lac 
cal Fund 


ys 
Royal General Theatri Assocn. v. Kydd, (1899] 
2 Ch. 149; Re Richardson, Pole v. Pattenden, {1919) 


2 Ch. 50 
See, also, LIMITATION OF ACTIONS. 


Effect of statutes of limitations in creditors’ 
actions.]|—Sce Sect. 6, sub-sect. 6, post. 


Sus-sEecr. 4.—-AFFIDAVIT IN SUPPORT. 


8007. Need not be made by plaintiff.})—Re 
MUNDELL, FENTON v. CUMBERLEGE (1883), 52 
L. J. Ch. 756; 48 L. T. 776. 


SUB-SECT. 5.—SERVICE. 


A. On Whom. 
8008. Of summons—On sole proving executor. |— 


Re BERKELEY’S Estate, BERKELEY v. MASON, 
No. 7977, ante. 
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B. Service out of the Jurisdiction. 
See, generally, PRACTICE. 
See, now, R. 8S. C., Ord. 11, rr. 1, 2, 8 a. 


8009. Old practice—Effect of Ord. 11, r.1.]|—The 
old practice as to service out of the jurisdiction 
is no longer in force. No leave to serve a deft. 
out of the jurisdiction can be given except in 
the cases specified in R. S. C., Ord. 11, r. 1 
Re EAGER, EAGER v. JOHNSTONE (1882), 22 Ch. D. 
86; 52 L. J. Ch. 56; 47 L. T. 685; 31 W. R. 
33, C. A. 


Annotations :—Reld. Spelice v. Bristol Steam Navigation 
og . 06 


Ba wes nae Q. B. ; Field v. Bennett (1886), 56 
Q ° 


a. J. Q. B. ; Fe Cliff, Kdwards v. Brown, |1895] 2 
ot 21; Deutsche National Bank v. Paul, [1898] 1 : 
8010. ——— Jurisdiction of Court.] — All the 
parties to a writ except pltf. are domiciled 
Scotsmen & the mass of the property is in Scotland 
but pltf. takes a security on the faith of some 
property in England from a Scotsman temporarily 
resident here, such property being vested in 
exors. by virtue of an English probate. An order 
is made for service of the copy of the bill upon 
deft. in Scotland. A motion to discharge such 
order refused with costs. The ct. has a discretion 
both in granting & discharging an order for service 
of a copy of the bitl upon defts. out of the juris- 
diction.-—Cook v. Woop (1859), 7 W. R. 424. 


8011. ——— In what cases granted——Concurrent 
proceedings in Scotland.]-—Where Scottish exors. 
had under an English probate possessed themselves 
of English assets of a Scottish testatrix, & removed. 
the greater part of them into Scotland, in which 
country a suit was pending for administration of 
those assets & of Scottish property comprised 
in the will :—Held: the existence of such a suit 
was not sufficient ground for refusing leave to 
serve the exors. who were out of the jurisdiction 
with a bill filed in the Ct. of Ch. of England for the 
administration of testatrix’s estate.—INNES v. 
MITCHELL (1857), 1 De G. & J. 423; 26 L. J. Ch. 
719; 29 L. T. O. 8S. 273; 3 Jur. N. S. 991; 5 
W.R. 748; 44 E. R. 787, L. JS. 


Annotations :—Apld. Cook v. Wood (1859), 7 W. R. 424. 
Refd. Cookney v. Andertun (1862), 7 L. T. 491. 








8012. Assets mainly in Scotland.|— 
MEIKLAN v. CAMPBELL, No. 7798, ante. 
8018. ——— Estate partly stocks or shares in 


public company.]—A creditor filed a bill for the 
administration of his deceased debtor's estate ; 
but the bill did not state specifically of what the 
estate consisted. Deft., the extrix., had not 
proved the will, but had gone abroad. An order 
was made for serving her with process out of the 
jurisdiction ; after which she entered a conditional 
appearance, & moved to discharge the order 
for service as irregular. Pitf., in opposition to 
the motion, filed an affidavit to show that testator’s 
property consisted of (inter alia) shares in a public 








PART VIII. SECT. 4, SUB-SECT. 3. 8005 iii. -}—Thect. will not grant { thereof by his will, devolved upon & 
8005 1. Within year of death.}—An & creditor an order for ~ | became vested in deft. exors., upon 
order for the administration of an | tion of his debtor g estate, within twelve | trust to pay the debts & legacies, & 


eatate of a deceased. pen was refused 
on the ground that twelve months had 
not elapsed from the death of the 
d » no apecial circumstances 
being shown.—GRANT v. GRANT (1882), 
9 P, R, 211.—OAN. 


8005 ii. .}—An action for ad- 
ministration can be brought against | -——-D 
the exors. before the expiration of oné 
year allowed to creditors to put in their 
gine TOmNaREND v. BROWN (1880), 

2N:8. R, (10 R. & GQ.) 482.—OAN, 


J —~——VOL. xXX1V. 





months after debtor's 
his firat showing some fal grounds 
nting it, as that the exor. 

mproperly, or a reasonable fear of 


a devasiavil.— BARRETT 

(1907), 3 E. L. R, 89.—CAN. 

s. Effect of Statute of Limiiationa. 
ig ter f r f } 


of testator, 
tration of her father’s oatate, 
contended that, as testato 
to Mar. 4, 1891, all his real & personal 
estate, notwithstanding the disposition 


eath, without | that in such a case the Statute of 
Limitations did not apply :—Held: 
this contention was wrong & action 
waa th costs.— McKINLEY 
v. GRAMAM (1912), 21 O. W. R. 223; 
3 oO. W. N. 645 > D. L. R. 916.— CAN, 


might 
® HARPER 


PART VIII. SECT. 4, SUB-SECT. 5.—B, 
t. In what cases granted.}—The ct. 
Gut of the jurtedintion ie cake Ree 
n ) ‘0: 
administration of assets. which connise 
R 
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co. :—Held : a motion to discharge an order for 

service of process on & aparey out of the juris- 

diction requires no affidavit to support it. 

Although the bill did not show that testator’s 

property conprised shares in a public co., still, as 

the fact of their existence was made _apparent 

in the suit, & they were clearly within 4 & 5 

Will. 4, c. 82, the service effected upon deft. out 

of the jurisdiction was perfectly regular.— 

NATIONAL INSURANCE & INVESTMENT ASSOCN. 

(OFFICIAL MANAGER) v. CarsTarrs (1863), 2 

New Rep. 348; 8L. T. 717; 9 Jur. N.S. 955; 11 

W. R. 866. 

Annotations :—Refd. Foley v. Maillardet 
700; Pike v. Dickinson (1873), 21 W. R. 
8014. R.S.C., Ord. 11, r. 1—Property in England 

& Scotland—Convenience of administration.|— 

Testator, domiciled & resident in Scotland, made 

a will in Scottish form, appointing six exors. & 

trustees, two of whom were resident in England, & 

a third occasionally resided there. The whole 

estate was in Scotland, with the exception of a 

comparatively small amount of personalty. The 

trustees duly proved the will in Scotland, & 
constituted themselves personal representatives 
in England. An infant legatee brought an 
administration suit, by his next friend, in the Ch. 

Div. of the High Ct. of Justice in England. The 

trustees appeared, & as no action had been com- 

menced in Scotland for administration there, a 

decree was made in the ordinary form for the 

administration of the whole estate. The present 
action was afterwards commenced in the Scottish 
ct. for the sequestration of the estate, & the 
appointment of a judicial factor :—Held: (1) the 

Scottish ct. had not exclusive jurisdiction in the 

matter, & could not prohibit the trustees from 

accounting to the English ct. in accordance with 
the decree made in the English suit; (2) the 

Scottish ct. had jurisdiction to sequestrate the 

estate in Scotland, & to appoint a judicial factor, 

an undertaking being given that pltf. in the English 
suit should be at liberty to become a party to the 

Scottish administration.—_Ewina v. ORR EWING 

(1885), 10 App. Cas. 453; 53 L. T. 826; 17. L. R. 

645, H. L. 

Annotations :—As to (1) Refd. Re Trufort, Trafford v. 
Blanc (1887), 36 Ch. D. 600; Ie De Penny, De Penny rt. 

Christie, [1891] 2 Ch. 63; Logan v. Bank of Scotland 
(No. 2), [1906] 1 K. B. 141; Egbert v. Short, {1907} 2 Ch. 
205; te Bonnefoi, Surrey v. Perrin, (1912] PB. 233. 
Generally, Mentd. MacIver v. Burns, [1895] 2 Ch. 630; 
Sudeley v. A.-G. (1896), 66 L. J. Q. B. 21. 

8015. — Executors outside jurisdiction.]-— 
Testator died, domiciled in Jersey, leaving a widow 
& two infant children. By his will he gave the 
whole of his personal property subject to a certain 
annuity to his wife, to his children. He died 
possessed of £13,000 of English consols, & also 
of certain property in Jersey. The principal 
part of the latter consisted of a share in the pro- 
perty of a certain partnership, which had since 
his death become insolvent. His widow & two 
others were his extrix. & exors. A gentleman 
resident in Jersey was shortly after testator’s 
death appointed ‘‘ tuteur”’ of the infant children 
in accordance with the law of Jersey. The widow 


(1864), 9 L. T. 
862. 





partly of jland or stock.—FInLay v, 
ARTON, FINLAY v. WESTENKA (1867), 
1 I. R. eq. 61.—IR. 

a. ~~, } ee NEWLAND v. 
(1868), 2 I. R, Eq. 277.— IR. 

b. ———.]) — Stewart v. Srewarr 


ARTHUR 0. Foreigner 


(1907), 4] I. lL. T. 162.—IR., 
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-sects. 6 , married again, & with the two chijdren came to 


reside in England. An action was commenced 
in the Oh. Div. by the infant children for adminis- 
tration of testator’s real & personal estate, & for 
the appointment of guardians. Leave was given 
for service of the writ out of the jurisdiction on the 
‘‘tuteur ’’ & exors. in Jersey, but after service, & 
before appearance, they moved to discharge the 
order, on the ground that the proceedings were 
wrongly instituted in this country :—Held: 
inasmuch as pltfs. were resident in Eng! nd & the 
bulk of the property was in England, there was no 
reason why the action should not be brought 
are LANE, LANE v. ROBIN (1886), 55 L. T. 


8016. One executor within jurisdiction.|— 
Where testatrix resided & was domiciled in 
Ireland, & died in Ireland, & her will was made & 
proved in Ireland, & she appointed three exors., 
two residing in Ireland & one residing & domiciled 
in England, & the exors. sold some consols & 
invested the proceeds in the purchase of some Irish 
land, a beneficiary brought an action against the 
English exor. in England, claiming that the 
investment was improper, & the exors. were 
liable to replace the money. Leave having been 
given to serve the writ on the two exors. in 
Ireland :—Held: it was a matter of discretion for 
the judge, & the action having been properly 
brought against a man within the jurisdiction, 
the case fell within the above Ord., r. 1 (c), & 
the motion must be _ refused.—HARVEY 1. 
DOUGHERTY (1887), 56 L. T.. 322. 

Annotation :—Reld. McCheane v. Gyles, [1902] 1 Ch. 287. 


8017. ———__ Service outside jurisdiction of 
Palatine Court—By order of Court of Appeal- 
Court of Chancery of Lancaster Act, 1854 (c. 82), 
a ta JOHNSON (No. 2) (1892), 36 Sol. Jo. 


8018. ——— Order made upon originating 
summons.|—The ct. has no power under HR. S. C., 
Ord. 11, & Ord. 16, r. 40, to give leave to serve 
out of the jurisdiction notice of an order for 
administration made upon originating summons. 
In such a case the person having the conduct of 
the proceedings can, without leave, give to the 
person interested who is out of the jurisdiction 
notice in writing of the making of the order, & 
that, if he does not appear & object, the administra- 
tion will be proceeded with in his absence: & 
then, if he does not appear, the ct. can, upon proof 
of the service of such notice, proceed under the 
order in his absence.—-Re CLIFF, EDWARDS v. 
Brown, [1895] 2 Ch. 21 ;- 64 L. J. Ch. 423; 72 
L. T. 440; 43 W. R. 486; 11 T. L. R. 312; 39 
Sol. Jo. 362; 13 R. 425, C. A. 


Deutsche National Bank v. Pa 
Doulton v. Madras Corpn., [1920 





Annotations :—Retd. 
{1588) 1 Ch. 283; 
.N. 91. 


8019. ——— Testator domiciled in England.|— 
Service having been effected in Scotland under 
C. 0. R., 1889, Ord. 51, r. 23, on deft. in an adminis- 
tration action the action was transferred to the 
High Ct. on the ground that the value of the 
estate exceeded the limit of the jurisdiction of the 
county ct. Deft. answered Pring. baer Seay in the 
county ct. but objected to the order for service 


v. M‘Lavan- 


M‘LAUGHLIN, ROULSTON 
L. R, Tr. 613.-—IR, 


LIN (1890), 25 
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both in the county ct. & the High Ct. :—Held; 
though the order for service weld have been 
valid if the action had remained in the county 

-, after the transfer, the question depended upon 
R. 8. 0., Ord. 11, rr. 1 (d), & 2, & deft. ought to 
have an opportunity of filing evidence as to the 
domicil of testator & as to whether there was 
adequate concurrent jurisdiction in Scotland.— 
Woop v. MIDDLETON, [1897] 1 Ch. 151; 66 I. J. 
oh 149; 75 L. T. 480; 45 W. R. 184; 41 Sol. Jo. 


SuB-sECT. 6.—TRANSFER OF PROCEEDINGS. 
See, generally, Practice ; BR: 8S. C., Ord. 49, r. 5. 


8020. Of what proceedings—Action against 
executor—Charging devastavit.|—Re Timms, No. 
8075, post. 


8021. —— Qua executor only.|—A judge 
of the Ch. Div. in whose ct. an administration action 
is pending can order the transfer to himself of such 
actions only, brought in other divisions against 
the exor. of the person’ whose estate is being 
administered, as are brought against him qua 
exor.—OHAPMAN v. MASON (1879), 40 L. T. 678. 


8022. ——- ———_ ——.]|—Re Pimm, MALKIN v. 
Pimm, Stewarp v. SHarre (No. 2) (1916), 60 
Sol. Jo. 527, U. A. 


8023. ——— Judgment before administration 
order——Judgment not signed.]—A creditor who has 
obtained a judgment against the exor. of his 
deceased debtor before a decree is made for the 
administration of the debtor's estate has priority 
over other creditors, & that priority is unaffected 
by 32 & 33 Vict. c. 46. But where A., a creditor, 
had obtained in an action in the Exch. Div. an 
order nisi to sign judgment against the extrix. of 
his debtor, & before judgment had been signed 
another creditor obtained in the Ch. Div. a decree 
for the administration of deceased debtor’s estate, 
A. was held to have no priority, & the action in the 
Exch. Div. was transferred to the Ch. Div., & 
proceedings therein stayed upon motion, made for 
that purpose.—Re Srusss’ Estate, HANSON v, 
Stupss (1878), 8 Oh. D. 154; 47 L. J. Oh. 671; 
26 W. R. 736. 

Annotations :—Refd. Crowder v. Stewart (1880), 16 Ch. D, 
368 ; He Jones, Calver v, Laxton (1885), 31 Ch. D. 440. 
8024. In nature of administration 

suit.|—Where an action was brought against the 

surviving partner & the exor. of a deceased 
partner of a firm of builders, & the surviving 
artner had absconded, the judge at Nisi Prius 
ansferred the action to the Ch. Div., as being, 
in substance, an administration suit.—BANKART 
v. Happon (1876), 2 Char. Pr. Cas. 106. 


8025. ——~ Action by executor—Administration 
order obtained by defendant—-On counterclaim.]— 
On an application by deft. in an action to sign 
judgment according to the terms of the defence 
& the counterclaim, the master had referred the 
matter to the judge as he could not transfer to the 
Oh. Div. of the ct. which he thought was the course 
that should ‘ba taken. The action was brought 
on a bill of exchange by the exors.; deft. claimed 
an administration order as next of kin. Order 
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for administration of intestate estate & transfer 
to the Ch. Div.— ANON. (1876), Bitt. Prac. Cas. 85. 


8026. ——— Action to wind up partnership—By 
surviving eee ma action was brought & a 
decree made in the Ch. Div. for administration 
of the personal estate of A., & for an inquiry 
whether his moiety of certain real estate had 
become aasets of his partnership business carried 
on with B. B., the surviving partner, brought 
an action for winding up the partnership in 
another branch of the Oh. Div.:—Held: B.’s 
action ought to be transferred to the judge before 
whom the action for administration was pending. 


8027. Arbitration award—Made rule of 
court.|—A local board of health served a notice 
to repair a road on a testator, &, as the notice was 
not complied with, repaired the road themselves. 
After his death demand was made by the board on 
the tenant for life under his will & the exor., as 
statutory owners, for payment of the apportioned 
part of the expenses of the repairs. The statutory 
owners disputed the assessment & denied their 
liability. The matter went to arbitration, which 
the owners neglected to attend; & the award was 
subsequently made a rule of ct. in the Q. B. Div. 
& the costs taxed. Demands were made on the 
tenant for life & the exors. for payment of the 
amount found due under the award & the taxed 
costs. Testator’s estate was being administered 
in the Ch. Div. On a motion by the exors. to 
transfer all the proceedings to the Ch. Div. & 
restrain the board from taking any steps to enforce 
the award :—Held: the ct. had jurisdiction under 
R. S. C., Ord. 51, r. 2A, to transfer all the pro- 
ceedings.—WEST v. DOWNMAN (1879), 39 L. T. 
gs ; 27 W. R. 355; on appeal, 27 W. R. 697, 





8028. Application for—How made—Ex parte.]}— 
FIELD v. FIELD, (1877] W. N. 98. 
Annotation :—Refd. Re Landore, Siemens Steel Co. (1879), 


40 L. T. 35. 

8029. ——- ———- ——~.] —-WHITAKER v. ROBIN- 
SON, [1877] W. N. 201. 
Anscenlcs i Reid. Re Landore, Siemens Steel Co, (1879), 


g030. ——— ——— ———.|—Fre SHARPE, Scott v. 
SHARPE, [1884] W. N. 28. 

See, now, R. 8. C., Ord. 49, r. 5. 

8031. Order of transfer—Not to be made in 
administration order.]|—An order for the transfer 
to the judge before whom an administration action 
is pending of actions against the exors. should not 
be made by the order for administration.—Re 
POOLE, POOLE v. POOLE (1886), 55 L. T. 56. 


8032. To what court—From one judge in 
Chancery—-To other judge in Chancery.|— Re 
Primm, MALKIN v. Pimm, STEWARD v. SHARPE 
(No. 2) (1916), 60 Sol. Jo. 527, C. A. 


—— Court of bankruptcy.|—See BANKRUPTCY, 
Vol. V., p. 1017, Nos. 8304-8306. 


SuB-sEcT. 7.—CONSOLIDATION OF PROCEEDINGS. 
See, generally, PRacTICE; R.S. C., Ord. 49, r. 8. 


80383. General ge Bain ct. does not allow the 
estate of a testator be torn into pieces by a 


wills of I. & T., & the estate of I, had 
claims th 


upon the estate of T., & the 
exors. of I. were the sdministrators 
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Sect. 4.—Practice: Sub-sects. 7 & 8, A. & B.(a).] , unfitness on the part of either pitf., the ct. made 


multiplicity of decrees, but it makes one decree, 
& provides for the rights of all the persons who, 
when the accounts shall have been taken, shall be 
found to have an interest in the estate of testator. 
. . - It proceeds in one suit for the administration 
of the whole estate (SELWYN, L.J.).—FLOCKTON 
v. BUNNING (1868), 8 Ch. App. 323, n., L. JJ. 


8034. What actions consolidated—Actions by 
creditors.|—-Three creditors who were within the 
terms of a trust created by a will for the peynee 
of debts, bring a bill to carry the trusts of the will 
into execution; the rest of the creditors brought 
a second bill for the same purpose, & obtained an 
order that both bills might be referred to a master 
to certify which would be most for the creditors’ 
benefit. The ct. discharged the order, being of 
opinion, it has never been reduced to general rule, 
that one bill should be depending only where a 
number of creditors are concerned.— ANON. (1747), 
8 Atk. 602; 26 E. R. 1147. 


8035. ——— ——— Against separate estates of joint 
debtors.|—A., B., C. & D. were co-partners. A. & B. 
died, & soon afterwards C. & D. became bkpt. 
M., who was a creditor of the firm at the deaths of 
A. & B. & at the bkpcy., filed a bill, on behalf of 
himself & all the other creditors of A. & B., against 
the exors. (who, however, had not proved), & 
devisees of both A. & B. & the assignees of the 
bkpts., for the purpose of having the real & personal 
assets of both A. & B. applied in payment of their 
joint & separate debts :—Held : the administration 
of the two estates might be comprised in one suit, 
& therefore a demurrer for multifariousness was 
overruled. An objection, however, made ore 
tenus, that no properly constituted personal repre- 
sentatives of A. & B. were parties, was allowed ; 
but the ct. did not give pltf. the costs of the 
demurrer on the record, but merely allowed the 
demurrer ore tenus without costs.—BROWN v. 
Douaias (1840), 11 Sim. 283; 10 L. J. Ch. 14; 
4 Jur. 1200; 59 E. R. 883. 
sah ripcad :—Refd. Brown v. Weatherby (1841), 10 L. J. Ch. 


8036. Separate suits for administration.|]— 
Where there were two suits for administration, 
«& a motion for a receiver in each suit came upon 
the same day, the receiver was appointed in both 
suits, & the ct. gave the carriage of the order to 
pltfs. by whom the first notice of motion for the 
receiver had been given._-HART v. TULK (1849), 6 
Hare, 611; 67 E. R. 1306. 

Annotation :—Mentd. Newton v. Chorlton (1853), 10 Hare, 

App. I, xxxi. 

8037. ——— By executor & residuary legatee.] 
we v. ARCHER, ARCHER v. KELK, No. 8047, 

8038. ——. .|-—If several suits are institu 
for the sdimiaisteation of a testator’s state they 
may be amalgamated in one decree, & the conduct 
of the cause will be given to a residuary legatee 
or other person having an interest in the residue 
in preference to a creditor.—PENNY v. FRANCIS. 
WoopHATCH v. FRANCIS (1860), 30 L. J. Ch. 188. 
7 Jur. N.S. 248; 9 W. R. 8. : 


8039. —— -|—Two suits for the adminia- 
tration of one estate being instituted withncaee 
days of each other, & there being no evidence of 
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a decree in both suits, leaving the question as to 
which should have the control of the proceedings to 
be decided with reference to the manner in which 
each party should conduct the inquiries in 
chambers. 


As an ordinary rule, in thé case of two suits 
with the same object, pltf. in the first suit has the 
conduct of the proceedings.—NOWALL v. Pascor, 
THOMPSON v. PASCOE (1862), 31 L. J. Ch. 456 ; 
sub nom. NORVALL v. PASCOE, THOMPSON ¥v. PASCOR, 
10 W. R. 338. 


8040. ———.]—HOskKINS ¥. 
GIBBON v. CAMPBELL, No. 8086, post. 


8041. ——.]j—Where three actions had 
been commenced for the administration of the 
same estate, the ct., notwithstanding the general 
rule that pitf. in the first action is entitled to the 
conduct of the proceedings, ordered the three 
actions to be consolidated, & gave the conduct 
of the future proceedings in the consolidated causes 
to plitf. in the second action, on the ground that 
the parties thereto were the persons chiefly 
interested, by whom the costs would have to be 
borne, &, consequently, to whose advantage it 
would be to keep down the expenses.— Re PRIME’S 
EstTaTE (1883), 48 L. T. 208. 


Conduct of consolidated action—To whom given.} 
—See Sub-sect. 9, B. (a), post. 


CAMPBELL, 








Sus-sEctT. 8.—STAY OF PROCEEDINGS. 
A. Where more than one Action Pending. 
See, now, R. S. C., Ord. 49, r. 8. 


8042. Suits other than for administration—Suit 
by legatees—Plaintiff in administration to apply 
for stay——Incidence of costs if no application made.] 
—Where pending an administration suit a suit is 
instituted by legatees praying no further relief 
than might be had in the administration suit, the 
parties to the administration suit ought to apply 
to have the proceedings in the legatees’ suit 
stayed ; otherwise the costs of the latter suit may 
be dealt with as costs in the former.—THERREY 
v. HENDERSON, COSGRAVE v. HENDERSON (1842), 
1 Y. & C. Ch. Cas. 481; 2 Coop. temp. Cott. 313 ; 
6 Jur. 386; 62 E. R. 980. 


8043. —— Suit by mortgagee—Against plaintiff 
in administration.|—C., being exor. of L., mort- 
gaged certain hereditaments which had formed 
part of the estate of deceased. Pitf., who became 
mtgee., afterwards sued to recover possession of 
them from her lessees on the ground of a forfeiture 
for non-payment of rent. C. obtained leave to 
defend the action as landlord. <A suit had been 
instituted by C. in the Ch. Div. to administer 
the estate of L., & an inquiry had been directed as 
to the mtge. An order was obtained by OC, 
staying the proceedings in the action for the 
recovery of the hereditaments until the proceedings 
in the Ch. Div. should have concluded :—Hel 
the order was bad, & must be set aside.—CROWLE 
v. RUSSELL (1878), 4 C. P D. 186; 48 L. J. Q. B. 
18 ; 89 L. T. $20 3 27 W. R. 84, C, A. 


8044. ——— Suit by creditor—Rellef sought morc 
eomprehensive.|—Demurrer of another cause 


roceedings were consolidated estate of T.—Re ADAMS, ADAMS 0 
.._. those under ‘ 
obtained for the mdindulaeetion at the 


MUIRHEAD (1875), 6 P. BR. 283.~ CAN 
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depending overruled, the cause depending bein 
such as would not be effective, & the present b 
making new parties.—Law v. RicBy (1792), 
4 Bro. C. C. 60; 29 E. R. 7793 subsequent pro- 
ceedings, nom. RIGBY v. MACNAMARA, LAW v. 
Riasy (1795), 2 Cox, Eq. Cas. 415, L. 0, 


8045. ———- ——— Against executor—Administra- 
tion order before judgment obtained.] — Re 
STUBBS’ ESTATE, HANSON v. STUBBS, No. 8023, ante. 


8046. —-_—- ——— ——— As executor & assignee.|— 
Re Pimm, MALKIN v. Primm, STEWARD v. SHARPE 
(No. 2) (1916), 60 Sol. Jo. 527, C. A. 


8047. Concurrent administration suits — Ry 
executor & residuary legatee nerregay ly a by 
executor stayed.|—The tenant for life of the 
real & personal estate of a testator, who was also 
extrix. of the will, with a power of appointing part 
of the personal estate, filed a claim for the adminis- 
tration of the real & personal estate The residuary 
devisee & legatee subsequently filed a claim for 
administration of both estates. The first claim 
was first set down for hearing, but both having 
come on to be heard together :—Held : one decree 
should be made in both suits; but the residuary 
devisee & legatee should have the carriage of it, 
as having the greatest interest, though the tenant 
for life had priority both in filing the claim & 
setting it down for hearing. 


Where there are two suits for administration, 
one by the exor., & the other by the residuary 
legatee, & the two suits come on to be heard 
together, the proceedings in the suit by the exor. 
are stayed. ... This practice is a wholesome one 
inasmuch as the residuary legatee has the greatest 
interest in duly carrying on the suit in such a 
manner as to cause no unnecessary expense (per 
CurR.).—KELK v. ARCHER, ARCHER v. KELK 
(1852), 19 L. T. O. S. 252 ; 16 Jur. 605. 

Annotation :—Refd. Ie Prime’s Estate (1883), 48 L. IT. 208. 


8048. Court to be informed of first suit— 
On application to institute second.|—HaRRis v. 
LicutTroor, Harris v. HARRIS, No. 8099, post. 


8049. -——- On behalf of infants—By stranger & 
by father respectively—Suit by stranger stayed.] 
Two suits were instituted on behalf of infants 
against trustees for administration, the first by 
a stranger to the infants, & the second by their 
father as next friend. The second bill stated 
that the object of the first was to stave off inquiries 
from a defaulting trustee, & prayed relief against 
him in respect of the breaches of trust, & it was 
charged in affidavits & not denied that the next 
friend in the first suit was falsely described & was 
a friend of the defaulting trustee. The ct. ordered 
the first suit to be stayed.—VintTUE v. MILLER 
(1871), 19 W. R. 406. 


8050. Administration in county court—Pro- 
ceedings in High Court—In respect of claims provable 
in administration—-No power to stay.)/—Sinco 
Jud. Act, 1873 (c. 66), a county ct. before which an 
administration action is pending has no power to 
stay proceedings in the High Ct. in respect of 
claims provable in the ministration suit.— 
CoBBOLD v. PRYKE (1879), 4 Ex. D. 315; 49 
L. J. Q. B. 8; 28 W. R. 259, D. C. 
aes : een Re Barnett, Er p. Reynolds (1885), 15 

8051. Administration in foreign court—Ireland— 
Stay of cross action in England refused—Pro- 
ceedings not vexatious.|}—An action having been 
coramenced in the Irish ct. by an exor. of a 
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testator who died in Ireland, claiming as against 
persons interested under a voluntary settlement, 
made by testator, that certain property was not 
included in it, but was part of his residuary estate, 
& asking for administration of that estate, defts. 
to the action commenced a cross action in the 
English ct. for a declaration that the property in 
question had been effectually brought into the 
settlement :—Held: the action in England was 
not vexatious or oppressive, & ought not therefore 
to be stayed until after the trial of the Irish 
action.— CARTER v. HUNGERFORD (1915), 59 
Sol. Jo. 428, C. A. 

Annotation :—Refd. Cohen v. Rothfield, [1919] 1 K. B. 410. 


.|—See Conriicr or Laws, Vol. XI., pp. 
482-484, Nos. 1353~1356, 1362-1366. 


Revocation of grant of administration.|—See 
serge eee Vol. XXIII., Part II., Sect. 16, sub- 
sect. 4, B. 


See, generally, PRACTICE. 





B. Where Administration Decree oblained. 
(a) In General. 
See, now, R. S. C., Ord. 49, r. 5. 


8052. Proceedings stayed—Although no proceed- 
ings taken under decree.|—-There being a decree for 
pevment of debts, etc., on the suit of the trustees, 

hough the parties have not proceeded under that 
decree, a creditor restrained by injunction [by 
bill filed for the purpose], from B iasleose en J at law 
against the exor.—Brooks v. REYNOLDS (1782), 
ae C. C. 183; 2 Dick. 603; 28 E. R. 1071, 


Annotations :—Mentd. Perry v. Phelips (1804), 10 Ves. 34; 
arrett (1857), 





Lee v. Park (1836), 1 Keen, 714; Waller v. 
24 Beav. 413. 
8053. -|—There being two suits to take 


exors.’ accounts, the prosecution of the first suit 
was, under the circumstances, stayed, & the 
prosecution of the decree in the second suit was 
yen to pltf. in the first suit.—HAWKES v. 

ARRETT, WILLIAMS v. BARRETT (1820), 5 Madd. 
17; 56 EB. R. 800. 


8054. ——.|—-PoTt Vv. GALLINI, No. 8079, 


8055. -]— Where a decree had been obtained 
in Chancery for the general administration of a 
testator’s assets, a bill previously filed in this 
ct. [of Exchequer] by an annuitant under the 
will against the exors. was dismissed; & as the 
annuitant’s bill had been filed with undue haste, 
she was not allowed the costs of the application 
to stay proceedings, although she was allowed her 
costs up to the time of notice of the decree.— 
HAYWARD v. CONSTABLE (1836), 2 Y. & C. Ex. 43; 
160 E. R. 304. 


8056. Decree made but not drawn up.|— 
Where a decree had been pronounced, though not 
drawn up, in the Ct. of Ch. for the general adimini 8 
tration of a testator’s assets, a bill filed in this ct. 
by an annuitant under the will against the exors. 








was dismissed.—MOooRE v. Prior (1836), 2 Y. & CO. 
oe ce 6L. J. Ex. Eq. 74; 1 Jur. 512; 160 


a eeniation :—Refd. Thwaites v. Forman (1846), 7 L. T. 0. 8. 


8057. Decree giving required relief.|—After 
a decree in a creditors’ suit, the ci. will stop a 
creditor from proceeding in another suit for 
the recovery of a demand against the estate of 
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Sect. 4.—Practice: Sub-sect. 8, B. (a).] 


testator, if the object can be obtained in the first 
suit; but secus if the creditor would be unable to 
obtain relief in the first suit. ; 

A suit was instituted against the representatives 
of testator, in respect of a breach of trust ; & a 
decree was afterwards made in a creditors’ suit, 
against the same representatives, & an account of 
the debts, etc., was directed to_be taken. Pitf. 
in the first suit established his claim so far as he 
could in the second suit, & afterwards brought 
on the first suit for hearing ; there then appearing 
to be a deficiency of assets, he waived further 
relief, & took the securities on which the trust 
fund had been improperly invested :—Held: pltf. 
in the first suit was entitled to his costs of the first 
suit out of the assets in the second.—COSTERTON 
v. COSTERTON, CLARKE v. WENN (1838), 2 Keen, 
174; 7L.J. Ch. 302; 48 EB. R. 828. 


8058. ——- -——-.]—-MENZIEs v. CONNoR, No. 
9013, post. 


8059. ——— ———.|—-When an order, under a 
summons to administer an estate, will effect all 
that can be directed by a decree in a prior suit 
instituted by bill or claim for the administration 
of the same estate, the ct. will, on motion, stay 
the proceedings in the prior suit on payment of 
pltf.’3 costs.—RITCHIE v. HUMBERSTONE (1853), 
22 L. J. Ch. 1006; 17 Jur. 756. 


8060. ———.]—-Suits were instituted for the 
same matter in the Palatine Ct. & this ct., & a 
decree made in the former. The ct. refused to 
stay the proceedings here, as the suits partly 
involved lands locally situate out of the juris- 
diction of the Palatine Ct. 


There can be question, but that if the two cts. 
have co-extensive jurisdiction & the two suits 
are so constituted that all that is required in one 
may be obtained under the decree in the other, 
this ct. will stay the proceedings in the suit in 
which no decree has been pronounced & will allow 
the other to proceed (RomILLY, M.R.).—WYNNE 
v. HUGHES (1859), 26 Beay. 377; 28 I. J. Ch. 
283; 32 L. T. O. 8. 329; 5 Jur. N. S. 165; 7 
W.R.197; 53 E. R. 913; on appeal, 28 L. J. Ch. 
485, L. JJ. 

Annotations :—Refd. Re Yates, %. 3 

Johneons (M878 e 38 1. riigaids Ze A co's nate 

> .T. 3 Ite , 
Spinning Co. (1878), 8 Ch. D. 150. i cae ist 

8061. ——.J—A bill was filed b rsons 
interested as residuary legatees ander a will 
against the exors. & the other persons having 
interests, praying the usual accounts & the 
administration of the estate. The exors. put in 
their answer, not, however, setting out the accounts 
which the bill asked. Afterwards, under an 
arrangement to which all parties consented, the 
exors. verified their accounts by affidavit, & the 
sums thereby appearing to be in their hands were 
paid into ct. in he cause. Two of defts. then filed 
a second bill against the exors. & against all the 
other parties to the former suit, & thereby, in 
addition to the relief prayed by the first bill, 
sought to charge the exors. personally, on the 
ground of fraud & breach of trust. In May, 1835, 
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a, decree by consent was made in the firat suit, by 
which all the accounts & inguiries usual in an 
administration suit were directed. Pitfs. in the 
second suit afterwards brought on their suit to a 
hearing, but wholly abandoned the case of alleged 
fraud & breach of trust; & a decree was made 
dismissing their bill, but directing that their costa, 
up to the date of the decree in the first suit, should 
ae pod & paid out of the fund in ct. in the first 
suit. 

Upon appeal, this decree was varied by directing 
that so much of the second bill, as sought to charge 
the exors. personally, be dismissed, with coste, & 
that pltfs. pay to all defts. so much of the costs of 
the rest of the suit as had arisen since the decree 
in the first suit, and that the residue of the costs 
of all parties be taxed. with a declaration that the 
same ought to be pe out of the estate ; any of the 
parties to be at liberty to apply in the first suit 
relative thereto, & all proceedings in the second 
suit to be stayed. 

The decree involved so much of principle, 
especially with reference to the dealing with the 
fund in the first cause, for the purposes of costs in 
the second, as to render the one an exception 
to the ordinary rule which prohibits appeals merely 
on the question of costs.—TAYLOR v. SOUTHGATE 
(1839), 4 My. & Cr. 203; 8 L. J. Ch. 187; 3 Jur. 
214; 41 E.R. 80, L. C. 

ions : ‘ .Pu 847), 16 L. J. Ch. 
a Reta oe ae te ry ie Bradford & 

Farish (1883), 48 L. T. 765. 

8062. —To an action by a creditor to 
recover a debt due upon bond against the heir- 
at-law of an intestate, deft. pleaded that he had 
no lands by descent other than those mentioned 
in his plea, to which pltf. replied that deft. had 
other lands, whereupon issue was joined. Three 
weeks previously to the time fixed for the trial 
of the action, a decree in a creditors’ suit for the 
administration of the intestate’s estate was 
obtained, & on the same day notice of the decree 
was served upon plitf.’s solicitor, who refused to 
stay the proceedings in the action. A few days 
before the trial took place, the deft. moved for an 
injunction to stay the trial, which motion was 
refused :—Held: on appeal, the injunction ought 
to have been granted. In the meantime, the trial 
having been had, & a verdict given for pltf., 
injunction granted to stay execution, upon pay- 
ment of pltf.’s costs up to the time when he had 
notice of the decree.—RovusE v. JONES (1844), 
1 Ph. 462; 41 E. R. 708; sub nom. Roose v. 
Jones, 14 L. J. Ch. 4; 41. T. O. 8. 12948; 8 
Jur. 1035, L. 0. 


8063. ———.]—-BURNETTI v. BURNETT, No. 8324, 
post. 


8064. —-—— Unless special grounds against stay.] 
—~Where a decree has been obtained for the 
general administration of a testator's estate, the 
ct. will not allow a creditor to continue a suit 
instituted by him, unless he can show some special 
grounds for so doing. The creditor, having notice 
of the decree, will not generally be allowed his 
costs of proceedings taken subsequent to such 
notice, but the ct. will not make him pay the coste 
of other parties.—PoORTARLINGTON (EARL) v. 





PART VIII. SECT. 4, ‘ .8.— that on administration action by a the estate, unless a fair consideration. 
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80841. P administration order had been granted, referee.—BRowN +. MoDonatp, 25 
- Proceedings stayed— Unless was opposed on the ground of incon. C. L. T. 131.—OAN. . 
Oy tee ee ine Hau A motion venionoe to pltf. & generally as to the 
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Damen, Lewis v. Dammr (1847), 2 Ph. 262; 16 
L. J. Oh. 370; 11 Jur. 443; 41 EB. BR. 943, L. O. 


8065. -|—The answer of the extrix. in 
a legatee’s suit contained no accounts, & the decree 
did_not direct an account of real estate. A 
creditor proceeding at law, after notice of the 
decree, restrained, on motion, without being 
allowed his costs of the application.—Busu v. 
WINDEY (1849), 13 Jur. 273. 


8066. -|—A _ creditor's suit against a 
personal representative for the administration of 
a testator’s estate proceeded to replication, when 
a decree was obtained, in another creditor’s suit, 
against the same personal representative for the 
same object. After deft. had given pltf. in the 
first suit notice of the decree, pltf. threatened 
to proceed; & thereupon deft., upon a notice of 
motion, entitled only in the former cause, asked 
that the proceedings might be stayed. The ct. 
made an order in both suits, anting the 
injunction, & giving the restrained pltf. liberty to 
tax his costs of the first suit & on the motion, & 
to go in & prove his debt & such costs in the second 
suit, but declined to direct that the costs should 
be paid out of the first assets.—LADBROKE v. 
i (1819), 3 De G. & Sm. 291; 64 EK. K. 








8067. ——— Inquiries in administration suit- 
Unnecessary in suit stayed.|—A creditors’ suit 
stayed, on the pep osanen of the exors., after a 
decree in a suit by residuary legatees for the 
administration of the same estate, notwithstand- 
ing there might be inquiries directed in the 
legatees’ suit, which would not have been necessary 
in the creditors’ suit; it being competent to the 
master to make a separate report, & thereby 
prevent the payment of the creditors from being 
delayed by the business of the ultimate administra- 
tion of the estate.—GoLDER v. GOLDER, LUCAS v. 
GOLDER (1851), 9 Hare, 276; 22 L. J. Ch. 154; 
68 K. It. 507. 


8068. -]—The ct. constantly, in cases of 
this description, gives the conduct of the cause to 
the person who has first instituted the suit.... 
Pltf.-in the second suit cannot derive to himself 
priority by means of a proceeding instituted after 
the other party has got priority, & where, if he 
gots priority, it is by the consent of the party, 
who is bound to exercise his duty, equally towards 
both. . . . I think this order is quite of course. 
There is a party administrator & devisce in trust 
for the payment of debts, I take for granted, among 
other things, who is sued by two parties. I have 
always thought it was according to the usual course 
of the ct. in those causes to give to the party who 
has the first suit the conduct of the cause which has 
been secondly instituted. I think, therefore, the 
right order to be made in this case is to stay the 
proceedings in the first cause (Wheelhouse v. 
Calvert), direct the costs of that suit to be taxed 
& paid by deft. (he to be allowed them out of the 
estate), & to give pltf. in the first cause the con- 
duct of the second suit (TURNER, L.J.).—WHHEL- 
HOUSE v. CALVERT (1858), 41 L.J.Oh.105,n.,L. JJ. 


8069. |—Two concurrent administration 
suits were instituted by creditors of a testator 


July 22, 1886, L. obtained a money- the usual ad 
decree against C. On Nov. 5, 1886, C. 

3 & P gies aad belo to the 
estate of O. were attached on Jan. 8 & 
12, 1887. On Dec. 21, 1886, S. filed attac 
@ suit to in 


e estate of 
deceased, & on Jan. 90, 1387, obtained 








or © 
favour of the 


miuistra . 
May 5, 1887, S. applied for an order 
staying all p taken by L. 
against the estate of C.:—Held: the 
hment did not cn any ape 
upon, properties 
attaching creditor as 
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against his exor. The exor. | pag off pltf. in the 
first suit, & obtained an order to stay all pro- 
ceedings in it. A third suit was instituted by 
another creditor against the exor. The pltf. in 
the second suit then obtained an order, giving hi 

the carriage of the order to stay proceedings in the 
first. It was afterwards ordered that the third 
suit be transferred from the Vice-Chancellor’s 
ct., in which it was commenced, to the ct. of the 
Master of the Rolls. Pltf. in the second suit 
moved to stay all proceedings in the third :-— 
Held: the order moved for must be made, & 
the pltf. in the third suit must pay the costs of 
that motion, & of the order for the transfer of 
his suit.—SALTER v. TILDESLEY, TILDESLEY v. 
TILDESLEY (1865), 11 L. T. 759; 13 W. R. 376. 


8070. ——— Suits on behalf of infants.|—T wo suits 
had bcen instituted on behalf of infants for the 
same purpose, & a decree had been obtained in 
the second. Upon motion to stay the first suit, 
the ct. ordered it to be stayed giving liberty 
to the next friend in the first to apply for the 
conduct of the second. 


I shall direct the costs of the first suit to be costs 
in the second, & give the next friend in the first 
suit liberty to go in & ask to be allowed the conduct 
of the second suit (ROMILLY, M.R.).—KENYON v. 
KENYON (1866), 35 Beav. 300; 55 E. R. 911. 


8071. .J}—Where an action was brought by 
an equitable mtgee., seeking in view of a deficiency 
administration of the estate on behalf of all the 
creditors & another creditor also brought an 
action secking administration, pltf. in the second 
action got a decree for the usual accounts & 
inquiries & then the ct. at the instance of deft. in 
both actions stayed all proceedings in the first 
action & gave the pltf. in the first action, as being 
the pltf. mainly interested, the conduct of the 
decree in the second action.—WILLYAMS v. 
MATTHEWS, MATTHEWS v. MATTHEWS (1876), 45 
L. J. Ch. 711; 34 L.T. 718; 2 Char. Pr. Cas. 149. 


8072. ——— Not where sufficiency of assets not in 
dispute—Suit by legatee.|—T'wo decrees had been 
made for the administration of the estate of B., 
deceased, one in a creditors’ suit, & the other in a 
legatee’s suit. A motion, by pltf. in the former, to 
stay the prosecution of the decree in the latter, so 
far as it directed an account of deceased’s estate 
& of his debts, was refused, there being no 
suggestion of a deficiency of assets.—PL 





UNKETT v. 
LEWIS, EVELYN v. Lewis (1840), 11 Sim. 379; 59 
E. R. 919. 


073. —— ——,|—It is no objection to 
the hearing of a suit for a pecuniary legacy in 
which assets are admitted that a decree for the 
administration of the estate of testator has been 
made at the suit of the residuary legatee; qu.: 
whether the ct. would direct the accounts of the 
same estate to be taken in both suits.—SUISSE v. 
LowTHER (LORD) (1848), 2 Hare, 424; 7 Jur. 367; 


67 E. R. 175. 

Annotations :-—-Mentd. Gloucester Corpn. v. Wood (1844), 14 
L. J. Ch. 122; Lee v. Pain (1845), 4 Hare, 201; Bourne v. 
Hartley, Bourne v. Mahon (1854), 2 Eq. Rep. 910 ; Wilson 
v. O'Leary (1871), 40 L. J. Ch. 709. 


8074. ——- ——— Whether accounts taken in 


against other creditors, & the order 
anon for ought to be Re 
U. 





tion decree. On 


CHUNDER Law vv. Rvussick Lau 
ere (1888), I. L. R, 15 Calc. 203,.— 
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Sect. 4.—Practice: Sub-sect. 8, B. (a), (b) & (ce), & 
Ge sub-sect. 9, A.j 


pier suits.) —SuIssE v. LowTHER (LORD), No. 8073, 
ante. 


8075. ——- Not action against executor for 
devastavit.|-On a summons by an exor. under 
R. 8. C., Ord. 51, r. 2a, for the transfer from the 
Exch. to the Ch. Div. of an action by a creditor 
of the estate against the exor. personally, which 
alleged that the exor. had committed a devastavit, 
but which had been commenced after an order 
had been made for the administration of testatrix’s 
estate ; & for a stay of proceedings in such action 
after it had been transferred :—Held: the exor. 
was entitled to a transfer of the action; but the 
ct. refused to stay the proceedings on the ground 
that an exor. cannot escape liability by reason of an 
administration order having been made.—Re 
Eats sheae) 47 L. J. Ch. 831; 38 L. T. 679; 26 


8076. Decree in Palatine Court—Whether pro- 
ceedings in High Court stayed—Subject matter 
partly in Palatine jurisdiction.]|—WyNNEv. LLUGHEs, 
No. 8060, ante. 


8077. -——.]—Re WILLIAMS, JONES v. 
Jones, [1882] W. N. 6. 


4 


ae -i—See, further, Courrs, Vol. XVL., 
p- 196, Nos. 1009-1014. 
Proceedings in foreign court—Decree therein— 


Stay of proceedings in England.|—See CoNnFLicr 
or Laws, Vol. XI., p. 480, No. 1330. 


——_ Decree in England—Stay of proceedings 
abroad.|—See Conruicr or Laws, Vol. XI, 
pp. 483-484, Nos. 1862-1365. 


Subsequent revocation of grant of administration.} 
—Sce Exxcutors, Vol. XXIII., Part II., Sect. 1, 
sub-sect. 4, B. 


Sec, generally, PRACTICE. 








(6) Other Proceedings secking more Comprehensive 
Relief. 


8078. No stay.]|—GweEvers vy. DANBY (EARL 
(1688), 3 Rep. Ch. 216; 21 EB. R. 771. 


8079. | —(1) After a decree for the adminis- 
tration of assets in an amicable suit, a creditor 
having filed a bill praying for the usual accounts, 
which had been directed by the former decree, & 
also to have the assets marshalled, which was not 
prayed for or decreed in the first suit, the ct. made 
a second decree, directing the usual accounts & 

he assets to be marshalled, with liberty to the 


master to use the accounts taken under the former 
decree. 


(2) If the second suit had been merely for the 
same objects as the first, the decree in the first suit 
betta have been a bar to it, & the ct., on motion 
: ee aewers des have ordered all proceedings 

b) ea.— OTT . ; ‘ i 
& Sb. 200s e at hoe v. GALLINI (1823), 1 Sim. 


ast ee Bae (2) Befd 9. Connor (1851), 18 


8080. -]—To a creditor’s bill, defts. pleaded 
a decree obtained, by other creditors in a priot 
overruled: the decree being less 


to pltfs. than the y might obtain in their 


own suit.—Pic 2 
122; 58 E.R. 263, HONTER (1881), 5 Sim. 


Annotation ‘~—Refd. Menzies v. Connor (1851), 18 L. T. O. 8. 








8081. ——.]—-CosTERTON v. COSTERTON, CLARK® 
v. WENN, No. 8057, ante. 


8082. ——.]— Where a decree for the administra- 
tion of a ‘testator’s estate was obtained in a 
creditors’ suit, which decree did not bind testatax’s 
real estate, the ct. refused to prevent a second suit, 
for the administration of the estate of the same 
testator, from being prosecuted.— JONES v. COOKE 
(1841), 11 L. J. Ch. 15. 


8083. .]|—Where two suits are instituted for 
the administration of the same cstate, & on a 
decree being obtained in one of them, an applica- 
tion is made to stay proccedings in the other; the 
question always is, whether the latter suit asks 
anything more than can be obtained in the former. 
—RIGBY v. STRANGWAYS (1846), 2 Ph. 175; 10 
Jur. 998; 41 E. R. 908, L. C. 


Annotation :-—Refd. Whittington v. Edwards (1858), 32 
L. T. O. 8. 187. 





_ SmrrH v. Guy, BRUNWIN tv. Guy, 
No. 8125, post. 


8085. |—A bill was filed by a specialty 
creditor for the admnistration of an intestate’s 
estate, praying also accounts relative to the 
carrying on of intestate’s business by his adminis- 
tratrix. Soon after, a purely creditor’s suit was 
instituted by another party & a decree obtained. 
The ct. refused to stay the proceedings in the first 
suit, holding that it embraced an object not 
provided for by the decree in the second suit.— 
UNDERWOOD v. JEE, SMITH v. JEE (1849), 1 Mac. 
& G. 276; 1H. & Tw. 379; 19 L. J. Ch. 171; 14 
L. T. O. 8.123; 41 E. R. 1271, L. C.; subsequent 
proceedings (1850), 15 Jur. 99. 


8086. }—Where there are two suits for 
administration of the same estate, & a decree has 
been taken in one only, but the relicf which can be 
obtained in that one is not so comprehensive as 
that which can be had in the other, the second suit 
will not be stayed, but both suits will be consoli- 
dated on such terms as the ct. shall think just.— 
HOskKINS v. CAMPBELL, GIBBON v. CAMPBELL 
(1864), 2 Hem. & M. 43; 12 W. lt. 546; 71 E.R. 
375 ; sub nom. CAMPBELL v. HOSKINS, GIBSON v. 
CAMPBELL, 10 L. T. 93. 


8087. .J—FPitf. who files a bill for the 
administration of a tcestator’s estate, charging the 
trustees & cxors. with breaches of trust, may bring 
his suit to a hearing notwithstanding that the 
ordinary administration decree has been obtained 
in a suit alee instituted, to which pltf. is 
not a party. If a second decree is made, both 
decrees ought to be prosecuted in the same branch 
of the ct. Where a first suit is stayed by reason of 
a decree in a second suit, pltf. in the first suit will 
ordinarily have the carriage of the decree.—. 
ZAMBACO v. CASSAVETTI (1871), L. R. 11 Eq. 439 ; 


24 L. T. 770. 

Annotations :-—Consd. Dow bigein v. Trotter, Trotter v. 
Trottor (1872), 20 W. . 794. td. Thomson t.S. K. hty., 
5. EB. Ry. vo. Thomson (1882), 30 W. KR. 537. 


8088. Partial stay——_As to matters common to both 
actions.]|—A creditor's bill was filed, which also 
prayed other relief. Soon after a purely creditor's 
suit was instituted by another party, & a decree 
obtained therein within seven days. The ct. 
stayed the first suit so far only as it prayed an 
administration of the asseta.—-DRYDEN v. Foster, 
DANSON v. Foster (1848), 6 Beav. 146; 12 L. J. 
Ch. 189; 49 E.R. 781. 


8089. Stay on terms— Undertaking to incorporate 











Part VIIJ.—ADMINISTRATION BY COURT. 


in decree— Relief prayed by stayed suit.|—The com- 
mon tration decree having been ein a 
suit by one of the next of kin, a second suit was 
instituted six months after, by another next of 
kin, praying additional relief. The ct. stayed the 
second suit, on deft. in the first undertaking not to 
object to any additions to the decree which the 
judge in chambers might think reasonable. 

I will stay all further proceedings in the second 
suit, & make the costs of that suit costs in the 
the trust (ROMILLY, M.R.).—GWwyEr v. PETERSON, 
PETERSON v. PETERSON (1858), 26 Beav. 83; 53 
E. R. 828. 

A 


Matthews v. Palmer, Pritchard v. 


nnotation :—Folld. 
Palmer (1863), 11 W. R. 610. 
8090. ——— ——.]— Where two suits are 
instituted for the administration of the same estate, 
& a decree is made in one for ordinary administra- 
tion, but in the other suit the prayer extends to 
other matters, the ct. will stay proceedings in the 
suit in which no decree has been made, on the 
undertaking of all parties in the other suit to 
introduce into their decree the extra matter prayed 
by that bill.— MATTHEWS v. PALMER, PRITCHARD v. 
PALMER (1863), 11 W. lh. 610. 


8091. ——— .|—A judgment creditor of 
deft. brought an action in the ct. of the County 
Palatine of Lancaster to obtain a declaration that he 
had a charge upon certain lands of deft. comprised 
in a certain deed of settlement, & to carry into 
effect the trusts of the settlement. He obtained 
judgment for a declaration of his charge, & for 
administration, inquiries & a receiver. After- 
wards one of the beneficiaries under the settlement 
brought an action in the High Ct. to carry into 
effect the trusts of the scttlement, & charging the 
trustees with a breach of trust. Judgment was 
obtained & inquiries directed, including one as to 
the breach of trust :—Held: pltf. in the Palatine 
action was not a stranger to the action in the Lligh 
Ct., & was entitled to the conduct of that action ; 
& he undertaking to add the inquiry as to the breach 
of trust to the inquiry in the Palatine action, the 
Ct. stayed all proceedings in the action in the High 
Ct.—TOWNSEND v. TOWNSEND (1883), 23 Ch. D. 
100; 48 L. T. 694; 31 W. R. 735, C. A. 











(c) Decree Unfairly obtained. 
See, generally, PRACTICE. 


8092. General rule.|—The rule, that when two 
suits are instituted for the administration of the 
same estate that shall be prosecuted in which the 
earlier decree has been obtained, does not apply 
where it has not been obtained fairly; & the ct. 
held this to have been the case, where, on the same 
day of which notice had been given to an exor. to 
sf ro to an administration summons, he appeared 
oO own accord at an earlier hour in the chambers 
of another judge, & consented to a decree on a 
summons then & not previously applied for by 
another pltf.—HaRRIs v. GANDY, WILLS v. GANDY 
(1859), 1 De G. F. & J. 18; 29 L. J. Ch. 88; 8 
W. RK. 382; 45 BE. R. 268, L. C. & L. JJ. 


8098. Decree obtained for purpose of staying 
concurrent action.|—Harris v. GANDY, WILLS v. 
GANDY, No. 8092, ante. 


8004. —— Special directions as to proceeds of 
sale.}—-Where a decree had been made in acreditor’s 
suit to take the usual accounts of an intestate’s 
estate a short time after the bill filed, &, as alleged, 
with a view to prevent another creditor who had 
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also filed his bill for the same purpose, the ct., on 
an application to stay the croc ee in the 
second suit, will give special ctions that that 
part of the real estate which it was alleged the 
administratrix was about to dispose of should be 
sold in the usual way, & the proceeds brought into 
ct. to abide further ctions with reference to the 
debt due to the second creditor.—LANKESTER v. 
Woop, CROssMAN v. Wood (1866), 14 L. T. 512. 


8095. Collusive proceeding by friendly creditor.] 
—A trader in the city of London against whom 
roceedings in bkpcy. were pending, died insolvent 
Balors adjudication, leaving all his property to his 
wife appointing her his extrix. A creditor 
immediately filed his bill for a receiver until a 
ersonal representative should be constituted. 
The wife proved the will before a receiver had been 
appointed, & the creditor thereupon amended his 
bill, praying administration of the estate & a 
receiver. On the day on which the amended bill 
was served, a bill for administration was filed by 
another creditor in the Mayor’s Ct., a decree taken 
by consent for administration, & a receiver 
appointed. The creditor in that suit was a friend 
of testator, who had just before testator’s death 
supported a proposal made by him for a composi- 
tion with his creditors. Part of the assets was out 
of the jurisdiction of the Mayor’s Ct. :—Held: 
although the ct. will not generally interfere with 
the proceedings of another ct. which has power 
to do complete justice, yet, in the peculiar circum- 
stances of the case, it was right to appoint a receiver 
in the Chancery suit.—NOTHARD v. PROCTOR 
(1875), 1 Ch. D. 4; 451. J. Ch. 302; 33 L. T. 709 ; 
24 W. R. 34, C. A. 
Annotation :—Mentd. Vickers v. Stevens & La Conception 
Gold Mining Co. (1881), 44 L. T. 679. 


C. Costs. 
Sce Sect. 8, sub-sect. 7, post. 


SUB-SECT. ¥.—CONDUCT OF THE ACTION. 
A. In General. 


8096. Within discretion of court—No appeal 
entertained.|—The conduct of a suit is a matter 
entirely within the discretion of the judge in whose 
ct. the suit has been instituted, and the Ct. of 
Appeal will not entertain an appeal on such a 
matter.—DOWBIGGIN v. TROTTER, TROTTER Vv. 
Ha ta (1872), 27 L. T. 731, 20 W. R. 1024, 

Jd. 


8097. - —— By what circumstances court guided 
—Action by creditors.|— Where two creditors’ suits 
have been instituted for the administration of the 
same estate, the question who is to have the 
conduct of the proceedings is purely a matter for 
the discretion of the judge, to be exercised in 
chambers; & in exercising his discretion, the 
judge will have regard to whether the creditor, 
who has first obtained a decree, has conducted 
his suit with perfect fairness, & to the nature & 
amount of his interest in the estate. 

A creditor took out a summons to administer 
the estate of a testator. The summons was 
dismissed by the chief clerk, as the will had not 
then been proved, but adjourned to be heard before 
the judge in chambers. After the will had been 
ade another creditor filed a bill for the adminis- 
ation of the same estate, & obtained the usual 
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decree. While the second suit was pending, pltf. 
in the summons, who had had no notice of the 
institution of the second suit, abandoned his 
adjourned summons, & took out a second summons 
for the administration of the estate. An order 
was then made, at chambers, staying all pro- 
ceedings in the second summons, & giving pltf. 
in the summons the conduct of the second suit 
Pitf. in the suit now moved tw discharge this 
order :—Held: as pltf. in the summons was the 
first in point of time, was the larger creditor, & 
had had no notice of the second suit, he must have 
the conduct of the proceedings.—HARVEY v. 
COXWELL, WILSON v. COXWELL (1875), 32 L. T. 
Ow. 

8098. ——— Interest of plaintiff seeking 
conduct.]-—-The gencral rule that where two actions 
have been commenced for the administration of the 
same estate the conduct of the proceedings will bc 
given to pltf. in the first action, although the decree 
in the second has been obtained first, applies to 
actions commenced in the Palatine Ct. of Lancaster, 
as well as to those commenced in the High Ct. of 
Justice. In considering whether the rule ought to 
be applied, the ct. will have regard to the special 
circumstances, & will take into account the 
amount of the interest of pltf. in the first action, 
& his object in bringing his action. Where 
pitf., being a stranger to the family, had bought up 
the reversionary interests of some of the residuary 
legatees :—Held: not a sufficient reason for not 
giving him the conduct of the proceedings, although 
his purchase of some of the shares was disputed on 
the ground of inadequacy of consideration & undue 
influence.—Re SwiRE, MELLOR rv. SWIRE (1882), 
21 Ch. D. 647; 46 L. 'T. 487; 30 W. R. 525, C. A. 
Annotations :-—Distd. Re Ross, Wingfield v. Blair, [1907] 1 

a oe Mentd. /’e Connolly, Wood vc. Connolly, [1911] 


8099. Suits on behalf of infants—Preferential 

claim of mother of infants—Against mgre remote 
relatives.|—(1) Upon the question as to which of 
two administration suits, relating to the same 
estate, should proceed, the ct. will prefer the mother 
of infants, as next friend, although in humble life, 
supposing she is respectable, & direct her suit to 
proceed, although a decree has been made in the 
other suit. The appointment of a next friend is 
quite distinct from that of a guardian, the latter 
relating to the education, whereas the former only 
applies to the property. 
_ (2) Where a second administration suit is 
instituted, the fact of there being already another 
bill filed with the same object should be stated to 
the ct., upon the gencral principle, that in all 
ex p. applications taken as unopposed nothing 
should be kept back.—Harris v. LIGHTFOOT, 
Harris v. Harris (1861), 10 W. BR. 31. 





B. To Whom given. 
(4) On Consolidation of Actions. 


8100. Party first in time.|.——Harr v. T 
bie Ga : T v. TULK, No, 


8101. ——-.]—-NowatL v. Pascor, THOMPSON v. 
PAscoEg, No. 8039, ante. 7 


8102. ——.|~--Re Primn’s 
ante, 


8103. Party most interested in keeping down costs 


Estate, No. 8041, 


EXECUTORS AND ADMINISTRATORS. 


—Residuary legatee.|—KELK v. ARCHER, ARCHER 
v. KELK, No. 8047, ante. 


8104. ——. ste ge ot v. FrRANcIs, WooD- 
HATCH v. FRANCIS, No. 8038, ante. 

8105. ——-.]—Re Prime’s Estate, No. 8041, 
ante. 


(0) Where First Suit Stayed on Decree obtained in 
Subsequent Suit. 
8106. Plaintiff in first suit.|—Hawxkes v. BAR- 
RETT, WILLIAMS v. BARRETT, No. 8053, ante. 








8107. .|-—WHEELHOUSE v. CALVERT, No. 
8068, arte. 

8108. -|—Two suits were instituted to 
administer the same estate. Pltf. in the first suit, 


was not a party to the second. A decree having 
been obtained in the second suit, the proccedings 
in the first suit were stayed. The conduct of the 
cause was given to ptf. in the first suit.—BELCHER 
v. BELCHER (1865), 2 Drew. & Sm. 444 ; 6 New Rep. 
314; 12 L. T. 792; 13 W. R. 913; 62 E.R. 689. 


8109. ——.]—KENYON v. KENYON, No. 8070, 
ante. 


8110. ——-.] 
ane. 

8111. ——.]—Wu..yYAms v. MATrurws, MAtT- 
THEWS v. MatTruews, No. 8071, ante. 


8112. ———- Unless in special circumstances.|-— 
Re Swine, MELLOR v. SWIRE, No. 8098, ante. 


8113. Second suit improperly instituted.|— 
Two suits were instituted in the name of infan 
against an cxtrix., for administration ; the second 
suit being instituted in collusion with the extrix. ; 
a decree was made by consent in the second suit 
so as to defeat the first suit. The ct. gave the 
conduct of the decree to the next friend in the first 
suit.— Frost v. WARD (1864), 2 De G. J. & Sm. 70 ; 
3 New Rep. 348; 9 L. T. 668; 12 W. R. 2853; 46 
E. R. 301, L. JJ. 

Annotation :—Consd. Harvey v. Coxwell, Wilson v. Coxwell 

(1875), 32 L. T. 52. 

8114. Unfair advantage obtained by second 
suit.|—A creditor took out a summons for the 
administration of testator’s personal estate only, 
which was insufficient. On the day following the 
hearing of the summons, another creditor, 
appearing by the solrs., who appeared for defts. to 
the summons, filed a bill for the administration of 
the personal estate, which bill he afterwards 
amended by making the heir-at-law a party, & 
praying for administration of both the real & 

rsonal estate, which together were sufficient. 

n the suit the same solrs. appeared for all parties. 
A decree having been obtained in the suit, the first 
creditor applied for leave to have the conduct of 
the cause :—Held: pltf. in the suit could not 
retain the advantage which had been unfairly 
obtained by him, & pltf. in the summons must 
have the conduct of the cause.— RHopEs v. BARRET, 
ast i SINGLETON (1871), L. R. 12 Eq. 479; 24 
L. T. 654; 19 W. R. 8713; sub nom. Ruopus v. 
BARRET, SINGLETON v. BARRET, 41 L. J. Ch. 103. 

8115. ——— First sult commenced in Palatine 
Court—-Decree in High Court.]—/’e SwIRE, MELLOR 
v. SwIRK, No. 8098, ante. 

8116. -—— --—— -|}—-TOWNSEND v. Town- 
SEND, No. 8091, ante. 

8117, ——— Not if relief sought imperfect.)-——A 


ZAMBACO U. CASSAVE?TTI, Nu. $087, 
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creditor issued a writ for the administration of the 
Ssapvedney estate of S., & subsequently obtained leave 
amend. his writ so as to include the real estate. 
Before any further steps were taken the exors. of 
S. filed a writ & obtained a full administration 
decree, & then applied for the stay of proceedings 
in the creditor’s action :—Held: -the creditor’s 
action must be stayed, & pltf. in the exors.’ action 
was entitled to the conduct of the administration. 
—HRe Smitu’s EstTarE, McMurRRAY v. MATHEW, 
MATHEW v. MATHEW (1876), 33 L. T. 804. 


8118. ——— Not if suit improperly instituted— 
Action by joint creditor—Administration of estate 
of deceased partner only.]—A creditor of a partner- 
ship firm brought an administration action against 
the exor. of a deceased partner. Afterwards a 
separate creditor of the same partner brought an 
adeaint istration action against the exor. & obtained 
judgment. On an application by pltf. in the first 
action for the conduct of the proceedings in the 
second action :—Held: a joint creditor of a firm 
could not maintain a simple action for the adminis- 
tration of the estate of a deceased partner, & the 
first action was not properly constituted. The 
application of pltf. was consequently refused.— 
Re McRaz, Forster v. DAVIS, NORDEN v. MCRAE 
(1883), 25 Ch. D. 16; 53 L. J. Ch. 1132; 49 L. T. 
544; 32 W. R. 304, CO. A. 


8119. ——— Not if claim bona fide disputed.|—The 
general rule that where there are concurrent 
actions for administration the conduct of pro- 
ceedings under an order made in either action will 
be given to plitf. in the action first commenced 
does not apply where that pltf. is a creditor whose 
claim is bond fide disputed.—Re Ross, WING- 
FIELD v. Buiatr, [1907] 1 Ch. 482; 76 L. J. Ch. 
302; 06 L. T. 814. 


C. Loss of Right to Conduct. 
See, generally, PRACTICE. 


8120. Delay—Conduct transferred to creditor.|— 
BowrEN v. WesB (1794), 2 Fowler’s Hxchequer 
Practice 178. 


8121. From next of kin.]|—In case of 
unreasonable delay in prosecuting a decree in a 
suit by next of kin against an administratrix, the 
ct. will give leave to a creditor to prosecute a decree 
which has been so neglected.—Sims v. RIDGE 
(1817), 3 Mer. 458; 36 E. R. 176, L. C. 
arcs der tea :—Consd. Alvanley v. Kinnaird (1843), 13 L. J. 

ve 











8122. ——.]—Leave to prosecute a suit, 
ven to a creditor, a decree made some years 
fore, not having been prosecuted.—POWELL v. 
WALLWORTH (1817), 2 Madd. 183; 56 E. R. 302. 


8128. -—— ———.]—-Leave given to a creditor to 
prosecute a suit. 

As he (the creditor] must abide by this suit, it 
is surely reasonable that he should be at liberty 
to prosecute it when the proper parties for that 

urpose are guilty of delay (LeAcH, V.-C.).— 
Fuse NG v. Prior (1820), 5 Madd. 428; 56 E. R. 


$124. Want of diligence—Bulk of assets in ' 


Ireland—Where another action proceeding.]—The 
assets, excepting a small part not realised, were 
situated in Treland, where another creditors’ suit 
for the administration of the same estate, was being 


fF actively prosecuted :—Held: pltf., in a creditors’ 
Wes : 


country, was bound to proceed with 
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roper diligence; & not having done so, the 
pondaat of the cause was given to another creditor 
appl ing for the same, who had proved his debt 
a ter the decree.—DRISWELL v. KING (1839), 8 
. J. Oh. 158. 


8125. Irregularity in decree—Collusion sug- 
gested.|—(1) The ct. will not, on the ground of 
irregularity in a decree in a creditor’s suit, take 
the conduct of the suit from pltf. & give it to 
another creditor, though collusion be suggested. 

(2) Where there are two creditors’ suits the second 
suit seeking more extensive relief than the first, 
the ct. will not, at the instance of pltf. in the first, 
stay proceedings in the second suit.—SMITH v. 
Guy, BRuNwIN v. Guy (1846), 2 Ph. 159; 2 Coop. 
aed Cott. 289; 8 L. T. 0. S. 289; 41 E. R. 902, 


8126. Bankruptcy of plaintiff.]}—Order, in the 
nature of a supplemental decree, for a creditor who 
had proved his debt to carry on a creditor’s suit, 
where the original plft. had been bkpt.—ENGLIsH 
v. HAYMAN (1853), 9 Hare, App. II, Ixxxviil; 
68 KE. R. 808. 


8127. Conduct of sale under decree---Plaintiff a 
stranger to family—& to property.]|—Where a sale 
has been decreed in one of two concurrent suits, 
the fact of the party to whom has been given the 
conduct of the cause being an entire stranger to the 
family & to the property, is a sufficient reason for 
taking away from him the conduct of the sale, 
& giving it to the trustee & testamentary guardian 
of the infants.—Re Garmeson’s ESTATE, GAR- 
MESON v. SHARROD, GARMESON v. SHARKOD (1872), 
21 W. KR. 98. 


8128. Effect of loss of conduct—Papers in 
possession of former plaintiffi—Right of new 
plaintifi—To inspection & copies.|—-The prosecu- 
tion of a decree in a creditors’ suit having been 
taken from the pltf. & committed to another 
creditor, pltf.’s solr. was ordered to allow that other 
creditor’s solr. to inspect & take copies of all the 
perets in the cause, in his possession.— BENNETT v. 

AXTER (1840), 10 Sim. 417; 9 L. J. Ch. 187; 
4 Jur. 50; 59 E. R. 676. 


Annotations :—Consd. Simmonds v. G.E. Ry. (1868), 3 Ch. 
App, 797; Ite Hawkes, Ackerman v. Lockhart, (1898) 2 


8129. ——— Former plaintiff deprived of costs— 
Subsequent to removal—Attendance at chambers. 
—Pltf., deprived of the conduct of an administra- 
tion suit, who attended the taking of the accounts 
in chambers :—Held: not entitled to his costs.— 
ARMSTRONG v. ARMSTRONG (1871), L. R. 12 Eq. 
614; 25L. T. 199; 19 W.R. 971. 

Annotations :—Folld. Joseph v. Goode, Joseph v. Goode, 
Fisher v, Goode (1875), 23 W. R. 225. Mentd. Re Watson, 
Turner v. Watson, [1896] 1 Ch. 925; Re Sewell, White v. 
Sewell, [1909] 1 Ch. 806. 

8130. ——- ——- ——_ ——_.]—_JOSEPH v. GOODE, 
J res v. Goong, Fisuer v. Goopog, No. 8900, 
post. 

81381. ——- -———- Except hearing on further 
consideration—Application for costs already due.]— 
JOSEPH v. GOODE, JOSEPH v. GOODE, FISHER v. 
GoopkE, No. 8900, post. 


Sus-szct 10.—PRooF oF WILL. 


8182. Whether proof of will necessary.|- 
Marnriorr v. MaRRroTtT, No. 7884, ante. 
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8138. .]—In a claim for administration of an 
estate, the probate or letters of administration 
must be produced.— BEAUMONT v. JAMES (1850), 
16 L. T. O. S. 259; 15 Jur. 714. 


8134. ——.]—The administration of devised 
realty in this ct. does not generally depend upon 
probate of the will ; & therefore a plea by a devisee 
of real estate, who was also an exor. of the will, 
that he had not proved, & could not prove, the 
will, was ordered to stand for an answer.—TEM- 
PEST v. CAMOYS (LORD) (1866), 35 Beav. 201; 14 
L. T.8; 14 W. HK. 326; 55 E. R. 872. 


Sect. 5 





SUB-SECT. 11.—INTERROGATORIES. 


See Discovery, Vol. XVIII., pp. 200, 214. 
Nos. 1482-1484, 1614-1616. 


Secr. 5.—JUDGMENT OR ORDER FOR 
ADMINISTRATION. 


SuB-SECT. 1.—WHEN GRANTED. 
Sce RR. S. C., Ord. 55, r. 10. 


8135. Discretion of court—When excluded.}|— 
(1) A party interested in the estate of a deceased 
person, even though that party be an infant, is 
not entitled, as a matter of course, to an adminis- 
tration judgment at the expense of the estate. 
Having regard to R. S. C., 1883, Ord. 55, r. 10, a 
party interested is only entitled to an administra- 
tion judgment where there are questions which 
cannot be properly determined except by an 
administration action ; but the ct. has power under 
that rule to order a limited administration only, 
that is, to direct particular accounts & inquiries, if 
it sees that the questions can thus be properly 
determined, the object of the rule being to prevent 
general administration except in cases of necessity ; 
& the ct., in the exercise of its discretion as to costs 
under Ord. 55, r. 1, will order pltf.; if an infant, 
then the next friend, to pay the costs of any 
unnecessary or improper administration pro- 
ceedings. 

Care must be taken not to give countenance to 
the notion that by seeking pital infant plitf. who 
may be a residuary legatee, or intereste perhaps 
in @ very small portion of the estate, an administra- 
tion judgment may be obtained at the expense of 
the estate, as a matter of course as it used to be 
obtained. That state of things is gone, & gone 
for ever: it was one of the greatest scandals of the 
profession. It was struck at, & most effectively 


SN ne ee i 
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PART VIII. SECT. 5, SUB-SECT. 1. gs. No 
t 


a ae by creditor—No personal 
— Non-appearance parti 
interested in Pralty he Where in wr 
creditor’s suit to administer the estate 
of a deceased debtor to whose estate 
ration ad litem had been taken, 


evidence 
granted to widow.}—Notice of motion 
for an order to administer tho estate of 
deceased intestate, havi 
on his widow as admi 
application was refused 
rp evidence that letters of administra- 
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by means of Ord. 55, & especially by Ord. 65 as to 
costs, since, subject to a reservation made by the 
latter rule with regard to the right of exors. & 
trustees & mtgees. as to costs, the costs of adminis- 
tration actions whether instituted by next friends 
of infants, or by any one else, are in the discretion 
of the ct., & being in the discretion of the ct., the 
ct will deal with them in a proper manner 
(LINDLEY, L.J.). 


(2) Where real estate is devised to trustees in 
trust for sale with a discretionary power to post- 
pone the sale, the ct. will not interfere with a 

ond fide exercise of their discretion as to the time 
& mode of sale.—Re BLAKE, JONES v. BLAKE 
(1885), 29 Ch. D. 913; 54 L. J. Ch. 880; 53 L. T. 
302; 33 W. R. 886. C. A. 


Annotations :—As to (1) Refd. I2?e Pugh, Lewis v. Pritchard 
(1888), 57 L. 'T’. 858; te Richardson, Pole v. Pattenden, 
{1920} 1 Ch. 423. 


81386. ——— ——— Testator’s direction that adminis- 
tration by court be obtained—Effect of.|—A 
direction by testator that his exors. shall take 
proceedings to have his estate administered by the 
ct. does not deprive the ct. of its discretion to 
refuse to make an order for administration ; but 
weight ought to be given to such a direction in 
considering whether the order shall be made. 
Where such a direction had been given, an order 
was made in chambers, on the application of one 
of the exors. more than a year r the death of 
testator, declaring that the estate ought to be 
administered by the ct., & directing an inquiry 
of what the estate then consisted. Defts., the 
other exor. & a party beneficially interested, moved 
to discharge this order, on the ground that an 
order for administration was unnecessary, & 
would cause great & useless expense. The judge 
refused to discharge the order, & his decision was 
affirmed by the Ct. of Appeal, who expressed their 
approval of the limited form in which the order 
was made.—RHe STOCKEN, JONES v. HAWKINS 
ee oe Ch. D. 319; 57 L. J. Ch. 746; 59 L. T. 


81387. ——— Matters influencing—-Smalliness of 
estate.|_Itc JENNINGS, STOCK v. JENNINGS (1884), 
28 Sol. Jo. 477. 


8138. Duplication of shear 
A mtgee. of shares of the proceeds of the residuary 
real & personal estate of testator, who died in 
1872, brought an action in 1884 for the administra- 
tion of the estate, alleging et oan eae by one 
of the trustees of moneys raised by mtge. of parts 
of the real estate & advances to the same trustee 
of parts of testator’s estate on og table mtge. 
Pitf. applied under R. S. C., Ord. 15, r.1, for the 
common accounts & inquiries in an administration 
suit & also for inquiries as to mtges. of the real 
estate & as to advances to the trustee :—Held: 
Ord. 15, r. 1, must be read in connection with 
Ord. 55, r. 10, which makes it not obligatory on the 








of administration tration—Proof of right of ocel (el p }— 
On an appl cation by a creditor for an 
administra 


i 
tion order, only a certified 


been served copy of the will, show deft. to be 
trix, the exor., was prod :—Held: prima 
there being facie evidence of appct. having 


a right 
to administration of the estate must be 


the bill all that there were no tion been granted to her.—ite furnished & the motion was refused. 
rsonal assets, & the parties interested MARSHALL, FOWLER 7. MARSHALL —Re CLARKE (1866), 2 Ch. Ch. 57.— 
n the real estate suffered the bill (1859), 1 Ch. Ch. 20.—CAN. CAN. 


to be taken against them 
& did not appear at the earing, the 
ct. made the usual decree, without 


requiring a general administration to 
be first obtained. % euOn 
2 °Gr. 119 GAN, ey *: DEY (1851), 


h. Delay— Necessit or service oO 
notice on all parties. }--1 ATER, 


k. Ltight of creditora to adminis- 


1. Discretion of court-——- More than 
year since testutor's death.)-—-On an 
application by a legatee for an order 
for uistration of testator’s estate, 
the ct. has a discretion to graut or 
refuse the order although more than 
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ct. to order a general administration, & the Vice- 
Chancellor was right in refusing the common 
accounts & inquiries in a case where, having regard 
to the period elapsed since testator’s death, it was 
uncertain whether a general administration order 
would be found at the hearing to be desirable & 
where if Pe at the hearing established a case of 
breach of trust, accounts & inquiries would have 
to be directed, going over in part the same ground 
as the common accounts & inquiries.—Re GylHoNn, 
ALLEN v. TAYLOR (1885), 29 Ch. D. 834; 54 1L. J. 
Ch. 945; 53 L. T. 539; 33 W. R. 620, C. A, 


8139. —-— Where infant beneficiaries con- 
cerned.]—-Infants were entitled under a will to 
legacies amounting together to £35,000, & they 
were also together entitled in remainder, subject 
to the life interests therein of four persons, to 
seven-elevenths of the residuary estate. An 
originating summons was taken out under R. 8. C., 

Ord. 55, r. 4, by one of the tenants for life & the 
infants, "asking or the administration of testator’s 
estate. The summons was supported by one of 
the trustees, but was opposed by the other trustees 
& all the beneficiaries other than pltfs. :—-Held: 
notwithstanding the discretion given to the ct. by 
Rk. S. ©., Ord. 55, r. 10, the infants were entitled to 
an order for administration, but the ct. had power 
to direct only such accounts & inquiries to be taken 
& made as were absolutely necessary for their 
protection.—Re WILSON, ALEXANDER v. CALDER 
(1885), 28 Ch. D. 457; 54 1. J. Ch. 487; 33 W. BR. 


579. 
Annotation :—Consd. Re Blake, Pughe-Jones v. Blake (1885)> 
53 L. T. 302. 
To make order provisional—Requiring leave 
for proceeding under order.}-—Sce R. S. C., Ord. 
55, I. 104A. 


8140. Partial administration—Power to order.}— 
Case of a decree for the purpose of carrying into 
effect an arrangement as to a part of the estate of 
testator, without administering the estate or 
executing the trusts of the will generally.— 
PRENTICE ¥. PRENTICE (1853), 10 Hare, App. I, 
xxii; 68 E.R. tit 


8141. 





ck, JONES v. BLAKE, 


8142. Assets in England & Scotland—Probate 
obtained in England—Whether decree limited 
to assets in England—tTestator domiciled in 
Scotland.|—Where the Probate Div. of the High 
Ct. of Justice has granted a general probate of the 
will of testator domiciled in Scotland, the Ch. Div. 
will make the ordinary decree for the administra- 
tion of the personal estate of testator without 
limiting it to the English assets, & notwithstanding 
the opposition of a majority of the exors.—Re 
MAXWELL, STIRLING-MAXWELL v. CARTWRIGHT 
(1879), 11 Ch. D. 522; 48 L. J. Ch. 562; 40 L T. 
669; 27 W. R. 850, CG. A. 

anctallina —Co Ewing v. Orr E ; 

2 rT ae Rett ine 2. Ore Ewing Tisebh co kre. “Ee: 


a year has passed since the death of 


matter in Pesan has Ryan (1900), 
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$143. Right of creditors to administration—Of 
assets employed in trade—UOnder direction in will.) 
—Testator directed his exors. to continue his 
business, & authorised them to ap ly the capital 
employed therein in carrying on the business, & 
fo employ therein any money, part of his general 
estate. 


A. on behalf of himself & other trade creditors 
filed a bill for administration of the personal estate 
on the ground that the exors. had carried on the 
business which had since testator’s death become 
indebted to him & others on trade debts. The 
exors. had not employed in the business any part 
of the estate beyond that which testator employed 
therein at his death. They ee assets to pay 
all trade debts :—Held: ought to have 
proceeded against the exors. i action at law, & 
had no right to administration.—OWEN v. DELA- 
MERE (1872), L. R. 15 Eq. 184; 42 L. J. Ch. 232 ; 
27 L. T. 647; 21 W. R. 218. 


Annotations :—Consi. Fairland v. Percy (1875), L 


P. & D. 217; Re Johnson, Shearman v. Robinson aksoy 
15 Ch. D5 548, Refd. Strickland v. Symons (1883), aa 


See, further, Part V., ante. 


SuB-SEcT. 2.—ForM AND AMENDMENT. 
See JUDGMENTS. 


SuB-SECtT. 3.—PROCEEDINGS UNDER. 
A. In General. 


8144. Service of decree—When & on whom 
necessary—Discretion of judge.|—-Where a decree 
is made in an administration suit the judge in 
chambers will dispense with service of it on such 
parties as he considers properly may be omitted 
to be served, & will there direct service on such 
as he thinks it proper should be served.—D&E 
BALINHARD v. BULLOCK (1852), 9 ot App. I, 
xiii; 20 L. T. O. 8S. 189; 68 E.R. 762. 


8145. Whether notice sufficient 
instead.|—LEE v. STURROCK, [1876] W. N. 226. 


8146. Application to vary decree—To whom 
made.|—An application on the part of a resp., who 
does not challenge any part of a decree, to vary it as 
to the administration of the estate, should be made 
to the Ct. of Ch., not to the House of Lords.— 
YATES v. UNIVERSITY CoLLEGE, LONDON (1875), 
L. R. 7 H. L. 4388; 45 L. J. Ch. 187; 32 L. T. 
vite 23 W. R. 408, Pag L. 

notation :—-Mentd. ae -Taylor v. University of 
A Wales (1908), 24 T. fe R. 716 


Compare No. 7921, ante, ‘Nos. 8295, 8297, post. 
8147. Appeal against decree—Containing declara- 


tion as to future rights—Whether sufficient ground 
for appeal.)—Testator gave after the death of his 








ductegenerally impressed the ct. oa 


testator ; & when the exors. are doing 32 0. R. 224.—CA he was likely, in the disco. of his 
poet eel at Ne 88 +e breaigetap — ba Th Se of an ad- duty as exor., to der own 
Se poly Sagara freer O*Gonwon ministration deores dae question or ite ag creditor more than the 


vo. FAHEY Re 0 12 Man. L. R. 325.— 
OAN. 


—~ Witow intestate entitled 
fo to fu und—Only in abc sace }- 
er for administration refused where 
the widow of intestate was clearly 
entitled to a fund which wae the only 


rocedure which Hea in the 
ie ct. M AOFARLANE v. BROWN, (1919) 
4 LL. R. 318.—N.Z. 


0. Kzecutor-creditor lUkel: 


interests of the other creditors, an 
order was made for the administration 
of the estate in the Supreme Ct.— 
POWER v. MUNRO (1913), ti ten L. R. 
508.—CAN, 


Entire aasets claimed by widow.) 
_. vo. Freeey (1900), 36 I. L. T 


tion of 
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wife, a legacy to his son E. for life, & after his death 
to his children, & if he died without issue it was to 
be divided among testator’s ‘‘ surviving children.” 
Six other legacies were given in a similar way. 

the seven children survived testator. A suit for 
administration was instituted to which all were 
parties. In 1836 an order on further consideration 
was made, at which time six of the children were 
living, & it was declared, that on the death of the 
widow, E. would become entitled to the interest 
on the legacy for life, that on his death it would be 
divisible among his children then living, but if he 
died without leaving issue, then among the 
children of testator who were living at testator’s 
decease. Testator’s widow died in 1838 & KE. died 
in 1881 without ever having had a child. At this 
time one child only of testator was living & he 
applied for leave to appeal against the order of 
1836, on the ground that it was irregular in making 
a prospective declaration as to future rights :— 
Held: leave to appeal ought not to be granted, the 
fact that a declaration was made as to future rights 
being no sufficient reason for giving such leave in 
a case where all parties who could in any event be 
interested were before the ct. & adult when the 
declaration was made.—CuURTIS v. SHEFFIELD 
(1882), 21 Ch. D. 13 51 L. J. Ch. 535; 46 L. T. 
177; 30 W. R. 581, C. A. 


Annotations :—Goped. Re Staples, Owen v. Owen, [1916] 
1 Ch. 322. d. Fussell v. Dow (1884), 27 Ch. D. 
237: He Freme’s Contract, [1895] 2 Ch. 256. Mentd. 
Peareth vr. Marriott (1882), 22 Ch. D. 182. 


See, generally, PRACTICE; JUDGMENTS. 


8148. Delay in prosecution of decree—Effect of 
—On right to have conduct of cause.|—Where 
great delay has occurred in the prosecution of a 
decree for the administration of assets, a creditor 
may apply to have the conduct of the cause, 
though it has become abated by the death of a 
deft.—Cook v. Bouron (1828), 5 Russ. 282; 38 
EB. R. 103838, L. C. 








8149. —_—— -}—INGLIS v. BROMLEY 
(1844), 4 L. T. O. S. 153. 
8150. -}--Where the prosecu- 











tion of an administration suit had been neglected 
for several years the conduct of it was given to 
parties who had been proved to be creditors, until 
further order.-—-BEALE v. SyMonpDs (1850), 2 
H. & Tw. 371; 47 &. R. 1727, L. OC. 


8151. —— -]—Where a decree was 
made in an administration suit, directing the usual 
accounts & inquiries, & pltf. took no steps to 
prosecute the decree:—Held: deft. was not 
entitled to move to dismiss for want of prosecution, 
but ought to apply to obtain the conduct of the 
cause.—SIMONS v. BAGNELL (1870), 19 W. R. 217. 


8152. Who entitled to attend—Person not a 
party— Having interest in residue.] — Person 
interested, but not a party to the suit permitted 











e ee v. TUCKER (1844), 2 L. T. O. 8S. 
8153. Creditor—After claim established. — 





Where a decree has been made in a creditor’s sui 

for administration, leave to attend the proceedings 
will not be given to a creditor until his claim has 
been admitted.—LacEy v. H1nL, LENEY v. HILL, 
ee ZOETE v. Hin (1870), 23 L. T. 582; 19 W. RB. 


of Judge.|—An order had 
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been made in a creditor’s action for accounts & 
inquiries & the administration of the estate of 8. 
A creditor whose debt had been admitted for 
£10,000 applied for leave to attend the proceedings 
at his own expense, or that he might at his own 
expense be supplied by defts.’ solrs. with a copy 
of the list of claims lodged in the action & copies 
of affidavits relating thereto & defts. might be 
directed to give him notice of all proceedings to 
be taken under the order in reference to c 8 
against the estate :—Held: there was no power 
under the rules to give leave; this was a matter 
for the discretion of the ct. under the general 
power of the judge to manage the business in his 
own c bers ; general leave to attend the pro- 
ceedings would impede the progress of business in 
chambers & ought not to be given; appct. might, 
if he desired to do so, make a further application 
for leave to contest any | ae agers! claim; & he 
ought to be supplied by defts. with copies of the 
affidavits & the list of claims at his own expense.— 
Re SCHWABACHER, STERN v. SCHWABACHER, [1907] 
1 Ch. 719; 76 L. J. Ch. 399; 96 L. T. 564; 51 
Sol. Jo. 326. 


On claim against estate.|—See R. 8S. C., 
Ord. 16, r. 47. 


8155. Pending against representative—At time 
decree made—Appropriation of assets for purposes 
of claim.]|—-There were two suits brought against 
the representatives of testator, one a creditors’ 
suit, & the other for a breach of trust. The 
accounts were taken in the first suit, & the debts, 
ete., ascertained, but the assets were insufficient 
to pay the debts in full, if pltf. in the second suit 
succeeded. The second cause not having been 
heard, the ct. ordered a part of the assets to be set 
apart to answer the claims of pltf. in the second 
suit with the costs, & the residue was apportioned 
& paid to the creditors in the first suit.—ILLING- 
WORTH v. NELSON, SWAN v. NELSON (1830), 2 
Keen, 776,n.; 71. J. Ch. 163; 48 E. R. 829. 
Annotation Ore Lads Costerton v. Costerton, Clarke v. 

Wenn (1838), . J. Ch. 302, 

8156. Representation of next of kin—By the 
representative—Sufficiency of.]|—-An order made in 
one suit giving liberty to prove in another suit for 
an amount to be certified by the chief ct., & a 
certificate made in pursuance of such order, are 
not alone sufficient to establish the debt in the 
other suit. 

When a fund has been brought into court in 
an administration suit, the next of kin are properly 
represented after decree by the perso repre- 
sentative until the fund has been distributed. 

When a decree has been made against an 
exor., & the estate of deceased exor., to make 
good a breach of trust, payment by the surviving 
exor. of the whole amount due is a complete 
discharge of deceased exor.’s estate, & it is not 
competent for ct. to enforce payment against de- 
ceased exor.’s estate in order to establish con- 
tribution.— MICKLETHWAIT v. WINSTANLEY (1864), 
5 New Rep. 204; 34 L. J. Ch. 281; 11 L. T. 582; 
13 W. R. 210, L. JJ. 


8157. Authorisation of lease—On counsel’s certi- 

ficate—Without referring back to master.]—In an 

inistration suit, the ct. upon the certificate 

of counsel, will authorise a lease without a reference 

back to the master to settle it.—Day v. Ororr 
(1851), 14 Beav. 219; 51 HB. R. 270. 


8158. Admitting life tenant into possession—-Of 
settled ‘land & heirlooms—-Whether security. 
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uired.|-—It is not now the practice, upon an 
order on further consideration in an administration 
action in ordinary cases, to require the tenant for 
life to give security before being let into possession 
of settled land & heirlooms, but he is only required 
to sign an inventory of the latter.—TEMPLE v. 
THRING (1887), 56 L. J. Ch. 767; 56 L. T. 283. 


Proceedings affecting infants.)— See, generally, 
INFANTS. 


Proceedings affecting lunatics.|—Sce, generally, 
LUNATICS, 


B. Payment into Court. 
(a) By Representative. 


On admission of assets.|—See Part VI., Sect. 5, 
sub-sect. 4, B., ante. 


Misconduct relating to assets.|—Sce Part VL., 
Sect. 2, sub-sect. 4, A., ante. 


(b) By Other Persons. 


8159. Assets claimed as donatio mortis causa— 
Whether order for payment made—Upon motion.] 
aa v. Daw (1821), 6 Madd. 98; 56 E. R. 


8160. -|\—In a suit for the adminis- 
tration of testator’s estate, the ct. refused, upon 
motion, to order the payment into ct. of a fund 
which was claimed as a donatio mortis causd, & 
which was admitted by the answer of the party 
claiming it to be in her possession.—CUTTING v. 
RAND (1836), 5 L. J. Ch. 213. 


8161. Person claiming as creditor—In possession 
of estate money—Payment condition precedent to 
hearing of claim.]|—A person who has received 
money belonging an estate, against which he 
seeks to prove as a creditor, must, if his claim be 
disputed, pay into ct. what he admits having 
received before his claim can be heard (RoMILLY, 
M.R.).—STEVENSON v. MARRIOTT (1870), 39 
L. J. Oh. 568. 


8162. Misappropriation by agent-—Of sums re- 
celved for payment in—Liability of principal to 
recoup—Negligence.|—M., having by an order in 
an administration action been appointed salaried 
manager of a colliery forming part of the estate, 
so from timc to time the proceeds of the colliery 

his solr. for payment into ct. to the credit of 
the action. The sums were repro rHetod by 
the solr. :—Held: M. although justified in employ- 
ing a solr. to make the payments into ct., was, 
notwithstanding, liable to make good all sums 
misappropriated, inasmuch as the whole circum- 
stances of the case showed negligence.—Re 
MITCHELL, MITCHELL v. MITCHELL (1884), 54 
L. J. Oh. 342; 52 L. T.178; 17. L. BR. 1653. 


8163. Defendant leaving jurisdiction—After non- 
compliance with order—Variation of order-—For 
payment direct to plaintiff.|—By order on further 
consideration deft. was ordered to pay money into 
ct., which was then to be carried to the credit of 
an action for administering the estate of testator, 
whose extrix. was pltf. inthe present action. Deft. 
went abroad without complying with the order. 
On appeal, the order was varied by ordering deft. 
to pay the money to pltf., who was then to pay it 
into ct. in the administration action, such an 
order being capable of being better enforced 
against deft.’s property than the order as originally 
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framed.—Dr LA Porm (Lapy) v. Dick (1885), 
as reported in 29 Ch. D. 351, C. A. 


tations :—Refd. Robinson v. Gallard (1889), 60 L. T. 

anor Mentd. R. v. Oxfordshire JJ., [1893] 2 Q. B. 149; 

Re Greer, Napper v. Fanshawe, [1895] 2 Ch. 217; Bagley 
v. Maple (1911), 27 T. L. R. 284. 


C. Appointment of Receiver. 
See RECEIVERS. 


D. Accounts. 
See Part VI., Sect. 4, ante. 


E. Inquiries. 
See R. S. C., Ord. 33, r. 2; Ord. 55, r. 154. 


Inquiry on footing of wilful default.]—See Part 
VI., Sect. 6, sub-sect. 2, B., ante. 


Who entitled to prosecute.]|—Scee R.S. 0., Ord. 16, 
r. 39; Ord. 55, r. 9, & Sub-sect. 3, A., ante. 


8164. Discretion to order—Decree never made 
nor suit revived—Though commenced hundred 
years previously—Special circumstances.]—BAL- 
LARD v. MILNER (1895), 39 Sol. Jo. 217. 


8165. Objection to inquiry—Time for making.|— 
If an order directing inquiries be deemed un- 
necessary, the party objecting should promptly 
apply to the ct. to discharge it; as a ct. of appeal 
would not listen to objections taken after the 
delay & expense of the inquiries were incurred, & 
if it did it would reject the information so obtained. 
—ROowLey v. ADAMS (1849), 2 H. L. Cas. 725; 
9 E. R. 1267, H. L. 

Annotation :—Mentd. Paddon ». Richardson (1855), 7 

De G. M. & G. 563. 

8166. Matters to which inquiries directed— 
Accounts—Special ground to be shown.|—SADLIER 
v. LUSHINGTON (circa 1790), cited 13 Ves. 263; 33 
E. R. 293. 
saa :—Refd. Simmons v. Gutteridge (1806), 13 Ves. 


8167. ——— Property in name of deceased’s wife 
—Alleged to be separate estate.|—-In a suit against 
defts., who were the personal representatives both 
of testatrix, who died during coverture, & of 
her husband, praying an account of her separate 
estate, & a declaration that certain sums of stock, 
which stood, & always had stood, in her name, 
constituted part of that estate, although the 
husband & his exors., during a long period of 

ears, had uniformly acknowledged these sums to 

e, & dealt with them as being, part of her separate 
property; & although strong evidence was 
adduced by pltf., which was not met by any evi- 
dence on the other side; yet the ct. refused to 
make the declaration at the original hearing, & 
only referred it to the master to take the account 
generally, with special inquiries founded upon the 


Where an inquiry as to debts has been directed 
before decree, & the master has reported that there 
are no debts, the decree at the original hearing 
must nevertheless direct an account of debts.— 
HORNBY v. HUNTER (1826), 1 Russ. 89; 38 E. R. 
85; affd. (1828), 5 Russ. 149, L. C. 

Annotation :-—Oonsd. Tomlin v. Tomlin (1841), 1 Hare, 236. 


8168. ——— Proposed management of estate—In 
creditor’s suit.]|—Inquiries of the propriety of the 
proceedings proposed to be taken for the beneficial 
management & realisation of the estate of testator 
or intestate will not be directed in 9 creditor's 
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suit.—COLLINSON v. BALLARD (1842), 2 Hare, 
119; 67 BE. R. 49. 


8169. ——— Legacies held on trust for religious 
dae agit es directed under common decree. | 
——-Upon a claim filed by some of the residuary 
devisees, under the will of testatrix who had given 
various legacies to Roman Catholic priests & 
charities, for the administration of her estate, a 
reference to the master was asked, to inquire 
whether any of the legacies so given by the will 
were held upon any secret trusts for the perform- 
ance of pious acts connected with the Roman 
Catholic religion :—Held: these inquiries could 
not be directed upon a claim. If pltfs. wanted 
more than the common administration decree 
they must file a bill for the purpose.—GILPIN 
oe (1851), 20 L. J. Ch. 689; 17 L. T. O.S. 


8170. ——— Propriety of infant’s maintenance.]— 
In an administration suit an inquiry as to the 
propriety of maintenance to an infant may be 
directed by the decree at the hearing.—Cross v. 


BEAVAN (1851), 2 Sim. N. S. 53; 15 Jur. 663; 
61 E. R. 260. 
8171. —-— Leases made by trustee of will.|/— 


Inasmuch as, by the new practice, a suitor may 
have an estate administered without formal 
pleadings, ample power is given under Ord. 20 
of Oct. 16, 1852, to the judge, upon any reasonable 
suggestion, or any fact reasonably apparent 
on the proceedings, without the expense of formal 
evidence or of discussing formal evidence, to direct 
any further account or inquiry that may seem to 
him to be necessary. 


Therefore, where a trustee under a will had 
leased testator’s estate, consisting of freehold 
houses, for sums considerably less than the 
houses let for during testator’s lifetime, the 
expenses of repairing which, were heavy, falling 
upon the lessees, inquiries as to the leases were 
directed, on the application of a residuary legatee 
who had obtained an order in chambers for 
administration of the estate.—MUTTER v. HuDSON, 
HURFORD v. HUDSON (1855), 26 L. T. O. S. 116; 
2 Jur. N.S. 34. 


8172. Infant’s state of mind.]—-In a suit to 
administer the estate of testator, a devisce infant 
being incapable of managing his affairs a motion 
made for a decree under 15 & 16 Vict. c. 86, s. 16, 
for a reference to chambers to inquire into the 
devisee’s state of mind. Motion refused, & no 
order made.—-ADAMS v. SMYTH (1853), 22 L. J. Ch. 
968; | W. R. 475. 


See, generally, INFANTS; LUNATICS. 


8173. Whether breach of trust by testator.|— 
In a suit for the administration of the estate of a 
deceased trustee which was instituted by persons 
claiming to be his creditors Re virtue of a breach 
of trust, against his exor. devisee in trust, 
subject to the payment of debts, & the persons 
beneficially interested under his will, & in which 
the exor. & devisee in trust by answer admitted 
his testator’s breach of trust, but the persons 
beneficially interested by answer denied it, & in 
which no evidence was entered into on the part of 
pitfs. the common administration decree in a 
creditor's suit was made, 
direction, 








without any cial 
for inquiry respecting the breach of 
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trust.—TEAGUE v. FisHER (1855), 1 Jur. N. 8. 
1037; 3 W. R. 587. 


8174. ——— Propriety of sale of real estate.]— 
Re Mis, MILs v. MILLs, [1884] W. N. 21. 

See, further, Sub-sect. 8, G., post, & generally, 
SALE OF LAND. 


8175. —— Propriety of investments.) — An 
action was commenced by originating summons‘ 
& on Mar. 25, 1803, it was declared that the trusts 
of a will ought to be performed under the direction 
of the ct., & certain inquiries were directed, 
among others as to the value of the mtge. securities 
& whether they were sufficient, & whether they 
should be called in or retained, & in case they were 
insufficient ‘“ under what circumstances & by 
whom the moneys owing thereon were advanced, 
& what valuations were taken by the persons 
advancing such moneys, & whether such invest- 
ments were proper.” On Nov. 5, 1804, further 
inquiries & accounts were directed, &, among 
others, an account of the personal estate not 
specifically bequeathed of testator’s estate. The 
chief clerk certified on Mar. 26, 1896, that the 
investments were to a certain extent improper, 
& as to one of them that it was made on no 
sufficient valuation, & found that defts. were 
liable thereon. A summons was then taken out 
by them asking that this might be varied, & it 
was 80 varied on the grounds that it was beyond 
the scope of the inquiry & not borne out by the 
evidence. The question now arose, the summons 
to vary coming on with the further consideration, 
what further relief there was, if any, as it lay in 
respect of a breach of trust, & could not presum- 
ably be given on originating summons :—Held : 
the words of inquiry above set out went too far, &, 
if objection had been taken to it at the time, it 
would not have been proceeded with, but not 
having been objected to it was now binding on 
the ct. That being so, it would be idle to send 
appcts. to commence another action, &, as the 
account asked for was one upon which defts., 
if the case had occurred prior to Jud. Acts, might 
have been held liable on the common account, 
the beneficiaries were entitled to have it taken. 
At the same time there was no intention of getting 
rid of the rule by a side wind which prevented 
contested cases being decided on _ originating 
summons, & if, therefore, it appeared on taking 
the account that it involved vivd voce evidence, 
roo eer should be made for directing the issue 
to be dealt with in the proper mode.—He STUART, 
SMITH v. STUART (1896), 74 L. T. 540; subsequent 
proceedings, [1897] 2 Oh. 583. 

Annotation :—Folld. He Newland, Bush v. Summers (1904), 

49 Sol. Jo. 14. 


Compare No. 7279, ante. 


8176. Class entitled—Scope of inquiry— 
Heir.}—Under a direction, in a decree or order, to 
inquire who is the heir-at-law of a deceased person, 
it is not the practice to inquire who is the customary 
heir, although it appears that deceased was entitled 
to land of copyhold tenure.— FREEMAN v. ROBERTS 
(1841), 10 L. J. Ch. 315. 


8177. ——- ——— Family.]|—Woop v, Woop 
(1843), 3 Hare, 65; 11. T. O. 8S. 763; 8 Jur. 266; 
67 E. R. 298. 

Atte Tin Wes, a99 ; Pigg v, Clarke 70h Abdo den 
o ae De > v. ows ° 
849. Wentd. Webb v. Woolls (1803), 24 L. J. Ch. 625. 

8178. .|—After a decree 
been made on the construction of a will & for the 
administration of testator’s estate in accordance 








- Thompson 
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therewith, a will of later date was found duly 
executed & almost an exact counterpart of the 
earlicr will. Questions having arisen as to the 
effect of the new will on certain legacies, named 
in both wills, which by the decrec had been held 
to be superseded, the ct., on the application of the 
trustees, directed an inquiry as to who were 
the peisons interested in setting up the alleged 
new will, & that notice should be given to such 
persons that, unless they, within a limited time 
took steps to recall the existing probate, & to 
prove the new will, the ct. would proceed to 
administer the estate on the will as proved.— 
HARRISON v. EVERY (1876), 34 L. T. 238. 


8179. ——.]—Where testator has 
left his residuary estate to a number of persons by 
various class descriptions, the more convenient 
course in an ordinary administration action is to 
insert in the judgment a general inquiry as to who 
are entitled to the estate, & in what shares & 
proportions, instead of putting in numerous 
inquirics as tu the various classes.—HRe Fooxs, 
BROWN v. STONE (1882), 30 W. R. 923. 


See, generally, WI1LLSs. 


8180. -—— Before accounts ordered.|—-In 
& suit to administer an estate where inquiries are 
necessary to ascertain a class of persons bencefically 
interested the regular course is to direct the inquiry 
as to such persons in the first instance, & not, 
until that inquiry is answered, to order the master 
to proceed to take the accounts. It is only where 
the circumstances of the case are such as to satisfy 
the ct. that the persons interested are parties to the 
suit that the ct. will, at the hearing, direct the 
master to proceed to take the accounts, if he should 
‘ind the persons interested are parties.— BAKER v. 
HaRwoop, FENWICK v. BAKER (1842), 1 Hare, 
327; 6 Jur. 552; 66 E.R. 1058. 











F. Getting in Assets. 


8181. Assets abroad—Appointment by master of 
person abroad—To transmit property to England.|— 
DREWRY v. DARWIN (1765), cited 24 L. J. Ch. 121. 
Annotation :-—Folld. Hinton v. Galli (1854), 24 L. J. Ch. 121. 


8182. Refusal of executor to recover—Account 
directed against debtor.|—-There may be circum- 
stances under which the ct. will, at the suit of 
universal legatees under a will, direct an account 
against a debtor to testator’s estate, without 
collusion being established between debtor & 
the personal representative, or any evidence of 
insolvency on the pe of the latter, or of his refusal 
to sue debtor other than his omission to insti- 
tute proceedings for a considerable period. Qu.: 
whether an honest refusal by an exor. to institute 
a suit against a solvent person reasonably alleged 
to be equitably indebted to testator is sufficient 
of itself to enable the universal legatce of testator 
to sue the debtor in equity, making the exor. a 
party.— BARKER v. Bircu (1847), 1 De G. & Sm. 
376; 10 L. T. O. S. 66; 11 Jur. 881; 63 E. R. 
1112. 

Annotations :—Consd. Bolton rv. Powell (1851), 14 Beav. 275. 
Refd. Wilson v. Short (1848), 6 Hare, 3866; Powles v. 
Hargreaves (1853), 3 De G. M. & G. 430; ‘Stainton v. 
Carron Co, (1854), 18 Beav. 146. 

8183. Against bankrupt firm—Legatees 
allowed to prove in bankruptcy.|—-Where the exor. 
under the will of a creditor of a bkpt. firm, declines 
to make proof against the estate of bkpts., on the 
ground that he is ignorant of the circumstances 
under which the debt accrued, the ct. will allow 


&k J.—VOTL,. XXIV. 
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proof by the residuary legatees under the will, 
subject to a direction for payment of the dividend 
to the exor.—Re STRAHAN, PAUL & Batis, x p. 
CALDWELL (1865), 13 W. RB. 952. 


8184. Debt due to estate—By executor refusing 
to act—Payment into court.|.-A. & B. were 
appointed trustees, & A., B. & C. exors. of a will. 
A. & O. alone proved. B., in his answer, said he 
declined to act in the trusts; but it appeared that 
B. & his partner were indebted to testatrix at her 
death, that her exor. had lent them part of the 
assets, & that they had paid some of her debts. 
The ct., on motion, ordered B. to pay into ct. the 
balance due from him & his partner, who was not 
a party to the suit.—WHITE v. BarTon (1854), 
18 Beav. 192 ; 52 E. R. 76. 


8185. Where debtor to estate insolvent--—é& party 
to suit.}—It is the proper course in an 
administration suit, where a debtor to the estate 
is insolvent, to direct an inquiry as to the best 
course to be pursued, where the debtor is not 
a party to the suit; but if a party, to direct him 
to bring the money into ct. immediately. — 
WALKER v. SIMPSON (1855), as reported in 1 
Jur. N.S. 675. 





G. Sale of Real Estate. 
See, generally, SALE OF LAND. 


8186. Jurisdiction to order—To pay costs of suit 
—Where personalty available.|—Real estate was 
devised & vested in trustees in trust for certain 
persons, amongst whom were an infant & persons 
not in esse. Debts & legacies were paid out of 
the personal estate, before any provision was made 
for payment of the costs of suit. While there was 
personal estate remaining, & before the facts had 
been so ascertained as to make a sale of the real 
estate proper, a decree was made for sale of the 
real estate for payment of the costs :—Held: 
although the decree was not such as would have 
been pronounced on duc consideration & would 
have been varied on a re-hearing, yet a purchaser 
under it was not entitled to be discharged from 
his purchase, on the ground of irregularity, there 
being no want of jurisdiction or parties. BAKER 
v. SOWTER (1847), 10 Beav. 343; 16 I. J. Ch. 
333; 9 L. T. O. S. 530; 50 H.R. 614. 


8187. In suit by beneficiary.|—The ct. has 
jurisdiction to order the real estates of deceased 
debtor to be sold for payment of his debts in a suit 
instituted, not by a creditor of deceased, but 
by a person interested in his estates under his 
will. RODNEY v. RovNEY (1848), 16 Sim. 307; 
11L. T. 0.8. 532; 12 Jur. 665 ; 60 E. R. 892. 
Annotation :—Refd. Kinderley v. Jervis (1856), 22 Beav. 1. 


8188. Without mortgagee’s consent—Sale 
ordered subject to mortgage.|—-WICKENDEN v. 
Rayson, No. 8198, post. 


8189. Notwithstanding restrictions in will— 
Direction to postpone sale.|—Testator devised & 
bequeathed all his real & personal estate to 
trustees upon trust as soon as conveniently might 
be after his death, to sell his real estate, excepting 
only his estate at B. as to which it was his will that 
the same should not be sold until after the expira- 
tion of five years from his death, unless in the mean- 
time a certain price could be obtained for it :— 
Held: a decree made on summons for administra- 
tion of the real & personal estate under 15 & 16 
Vict. c. 86, s. 47, was properly made, notwith- 
standing the restriction on the trust. for sale-—Ds 
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LA SALLE v. MoorAT, Moorat v. Moorat (1870), 
L. KR. 11 Eq. 8; 40 L. J. Ch. 44; 23 L. T. 479; 
19 W. R. 88. 


8190. Of land taken under writ of sequestra- 
tion—For non-compliance with order of court.}— 
Deft. in an administration suit failed to comply 
with an order, which had been registered, directing 
him to pay two sums of money into ct. to the credit 
of the cause. Sequestrators, under a writ issued 
by pltfs., having entered into possession of deft.’s 
real estate, a petition was presented by pltfs. 
under 27 & 28 Vict. c. 112, praying that such 
real estate might be sold & the proceeds applied 
in payment of the moneys due from deft. :—Held : 
pltfs. were not creditors to whom the real estate 
of their debtor had been delivered in execution, 
& petition dismissed accordingly.—JOHNSON v. 
Burasrss (1873), L. R. 15 Eq. 398; 42 L. J. Ch. 
400; 28 L. T. 188; 21 W. R. 453, I. J. 

Annotation :—Refd. Re Hastings, Ex p. Brown (1892), 61 

L. J. Q. B. 654. 


EXECUTORS AND 





Sce, further, EXECUTION, Vol. XXI., pp. 591 
et seq. 


8191. ——— To raise legacies.|—M. had three 
daughters, & in the case of two of them, D. & R., 
he secured by bond or covenant on their respective 
marriages the payment of a portion of £5,000 after 
his death to the trustees of their marriage scttle- 
ments, & an annuity until the £5,000 became pay- 
able. By his will N. gave to his third daughter E., 
then unmarried, an annuity for life, & in case she 
should marry he gave a portion of £5,000 for her 
children attaining twenty-one, & he charged all 
the three sums of £5,000 on his real estate. The 
real estate was scttled by the will. In 1880 the 
tenant for life, who was also Iegal personal repre- 
sentative of M., commenced an action to get the 
real estate cleared of the charges. Defts. to that 
action were the remaindermen. The two por- 
tions given to D. & KE. were then raisable, & 
an order was made that those portions should be 
raised by a mtge. of the estate to be settled by the 
judge, together with a sum paid for the enfranchise- 
ment of certain copyholds, part of the estate. The 
annuitant It. & the portioners were served with 
notice of the judgment. The mtge. was executed, 
«& the money paid into ct. & distributed amongst 
the persons entitled. The mtge. was made by the 
tenant for life, who was appointed to execute the 
mige. for the purpose of conveying the interests 
of the remaindermen. It contained a recital of 
the proceedings in the action, & was expressed to 
be without prejudice to any charge subsisting in 
the mtged. property under the will. The mtgee. 
brought an action for a declaration that his mtge. 
took priority over the third portion :—Held: 
treating the action as an action for the administra- 
tion of the unadministered estate of M., & the 
annuitant & portioners as legatees whose legacies 
were payable out of the real estate solely, the ct. 
had jurisdiction to direct the two portions to be 
raised & to give the mtgee. a title free from the 
third portion, but the onus was on the mtgee. to 
show that what was originally a pari passu charge 
had been postponed, & he had not done so. 


In this view the ct. had jurisdiction to direct 
the two legacies to be raised by mtge. or sale 
NOLDE, [1008] 2 Gh. 980; 12 Le eae bod tee; 
NOLDA, é th. ; 72 L. J. Ch. 564; 
L. T. 654; 52 W.R.1,0. A. i 
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8193. Matters preliminary to order—Inquiry as 
to fitness & propriety of sale.}—Testator directed his 
trustees to apply his personalty in paying debts 
& legacies, contemplating that there might be a 
surplus, & he directed the application of the rents 
of the realty on payment of such of his debts, 
except his mtge. debts, & legacies as his personalty 
should be insufficient to pay. A suit was instituted 
to administer his estate, & the personalty being 
insufficient to pay the debts & legacies, mtge. 
debts created by testator remained unpaid, & 
no direction was given in the suit respecting them. 
The two first tenants for life & a remainderman 
concurred in a petition for a sale of such part of 
the realty as should be sufficient to pay off the 
mtges. & for an account :—Held:; there ought to 
be an inquiry what part of the real estate it would 
be fit & proper to sell to pay off the mtges. & for 
an account the ct. having power after decree to 
direct a sale.—CooKE v. CHOLMONDELEY (1857), 
4 Drew. 244; 5 W. R. 835; 62 H.R. 94. 


819838. =o pee ——.]} 
[1881] W. N. 21. 


8194. —— Appointment of person to execute con- 
veyance—On refusal of devisees.|—I1n a creditor's 
suit a decree was made that the equity of re- 
demption in estates of testator devised by him, 
subject to certain mtge. & incumbrances, should 
be conveyed to such of the respective mtgees. as 
should be willing to release testator’s estate from 
their respective debts. The devisees under the 
will, two of them being married women, refused 
to execute a deed of such conveyance, tendered 
to them by a mtgee., & approved by the master. 
On the petition of the mtgee., presented under 
11 Geo. 4 & 1 Will. 4, c. 60, a person was appointed 
by the ct. to execute the conveyance in the pee 
of the devisees.—Hoop v. HALL (1850), 19 L. J. Ch. 
312; 14 Jur. 127. 


8195. Delivery of title deeds—-From person 
not a party.|—The ct. has no jurisdiction in an 
ordinary administration action to make an order 
against a person who is not a party to the action 
but has obtained leave to attend the proceedings, 
for delivery up of title deeds relating to the estate. 
—He PARKES, SIMPSON ¥v. PARKES (1892), 66 
L. T. 151; 36 Sol. Jo. 217. 


8196. ——— Accounts of personal estate— Infant 
interested in real estate.|—In a suit for administer- 
ing the property of a person deceased, if an infant 
deft. is interested in the real estates, the ct. will 
not direct those estates to be sold, until the 
accounts of the personal estate have been taken 
& the cause heard for further directions.—BAILLIE 
v. JACKSON (1839), 10 Sim. 167; 59 E. R. 576. 


8197. Form of order.]~—BkipGEN v. LANDER 
(1787), 3 Russ. 346, n.; 88 E.R. 606. 


$198. When subject to mortgage.|—In a 
creditor’s suit for the administration of real estate 
subject to a mtge. having priority to the claims of 
creditors, a sale of the estate free from the mtge. 
cannot be directed without the consent of the 
mtgee. whether he is a party to the suit or not. 


If, however, the mtgee. is a party to the suit, the 
direction will not be made in the common alterna- 
tive form, namely, that the property shall be sold 
free from his security if he concurs in the sale & 
subject to it if he does not concur; but the ct. 
will require the mtgee. to elect at once whether he 
will concur or not.—WICKENDEN v. RAYSON 





Re M18, M1LLs v. MILLS, 
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(1855), 6 De G. M. & G. 210; 26 L. T. O. 8. 192; 
4W.R. 89; 43 E.R. 12138, L. C. 


8199. Grounds for ordering—Payment of debts.| 
—A. by will subjected both his real & personal 
estate to the payment of his debts. Decreed that 
the heir should pay the debts by such a time, or in 
default thereof the real estate to be sold & liberty 
given to the heir to sue for the personal estate.— 
SrypDoLpi v. LANGHAM (1705), 2 Eq. Cas. Abr. 
506; 22 E.R. 428. 








8200. ——.|—RODNEY v. RopNEy, No. 
8187, ante. 
8201. Payment of costs—Whether proper 


where personalty available.|—Bakmr v. SOWTER, 
No. 8186, ante. 


8202. Resulting benefit to Infant—Whether 
sufficient.|-An estate descended to an infant 
heir cannot be sold at the suit of creditors, on the 
ground that, from the circumstances of the pro- 
perty, a sale will be beneficial to the infant.— 
rr ars v. BRADLEY (1822), Jac. 632; 37 

}. R. 989. 


8203. Effect of order—Conversion into per- 
sonalty.|—-FLANAGAN v. FLANAGAN (1768), cited 
1 Bro. C. C. 500; 28 BE. R. 1261, L. C. 

Annotations :——Consd. Fletcher v. Ashburner (1779), 1 
Bro. C. C. 497: Oxenden v. Compton (1792), 2 Ves. 69; 
Walker v. Denne (1793), 2 Vos. 170; Johnson v. Webster 
(1854), 4 De G. M. & G. 474. Apld. Crowther v. Bradney 





(1873), 28 1. T. 464. Folid. Steed v. Preece (1874), 
. R. 18 Eq. 192. Refd. Burgess v. Booth (1908), 99 
L. T. 677. 

8204. ——— -|—Testator gave the residue 





of his real & personal estate to his three sisters as 
tenants in common & empowered his exor. to sell 
all or any part of his real estate & to stand possessed 
of the clear proceeds upon trust to pay his debts, 
funeral & testamentary expenses & legacies & 
to hold the residue in trust for his three sisters as 
tenants in common & to pay & divide the same 
accordingly. A portion of the real estate was 
sold under an order of the ct. with the concurrence 
of testator’s sisters for the purpose of paying off 
a mtge. on another part of the estate. The pur- 
chase-money was paid into ct. The mtge. did 
not exhaust the proceeds of sale :—Held: the 
conversion was absolute & the surplus was personal 
7 min v. BRADNEY (1873), 28 L. T. 


8205. From date of order.|—An 
absolute order for sale made within the juris- 
diction of the ct. in an administration suit operates 
as a conversion from the date of the order & before 
any sale has taken place.—Hyrrr v. MEKIN 
(1884), 25 Ch. D. 785; 53 L. J. Ch. 241; 50 L. 'T. 
543; 32 W. R. 518. 

Annotations :—Apld. Hartley v. Pendarves, [1901] 2 Ch. 
498. Folld. Burgess v. Booth, [1908] 2 Ch. 648; He 
Dodson, Yates v. Morton, {1908} 2 Ch. 638; Fauntlero 
v. Beebe, qui) 2 Ch. 257. Refd. Herbert ». Herbert, 
{1912} 2 Ch. 26%; Hopkinson v. Richardson, [1913] 
1 Ch. 284. Mentd. Goodier v. Edmunds, (1893] 3 Ch. 

455; Re aopiee » Walker v. Lever, Re Apploby, Walkor 

v. Nisbet (1903), 88 L. T. 219; Re Perkins, Brown v. 

Perkins (1909), 101 L. T. 346. 
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8109 1. Grounds Fi ordering—Pazy- 
ment of debts.)-—O. died leaving personal 
property & real estate. An action was 
rought against the oxtrix. of C. by the 
exors. of a deceased brother claiming 
an interest in the real estate. & an 
accounting for rente & profita. Thesuit 
was defended by the extrix. of C., 


but resulted in establishing pltfs.’ right. 
The personalty being ins 
costs & other claims 
an order was made for the sale of the 
real estate :—LHeld : 

within the terms of Probate Act, 
ht. 8. (c. 100), 5. 26, as amended by 
1888 Act (c. 26).— Re Ch 


(21802), 24 N.S. R. (12 R. & G.) 289.— peruse iuterested in the real estate, 
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8206. -]—An absolute order for 
sale within the jurisdiction of the ct. in an adminis- 
tration action operates as a conversion from the 
date of the order.—FAUNTLEROY v. BEEBE, [1911] 
2 Ch. 257; 80 L. J. Ch. 654; 104 L. T. 704; 55 
Sol. Jo. 497, C. A. 

Annotation :—Refd. Herbert v. Herbert, [1912] 2 Ch. 268. 


See, further, Equity, Vol. XX., pp. 3365 et seq. 


8207. Time of sale—Before decree-—Under special 
circumstances.|—ASHTON v. HazLeHuRST (1843), 
1L. T. O. S. 106. 


8208. ——-— Discretion of trustees—-Whether court 
will interfere.|—Re BLAKE, JONES v. BLAKE, No. 
8135, ante. 


8209. Place of sale—Action commenced in 
district registry..—An application for a decree, 
with liberty to adopt the proceedings in the district 
registry was refused, but the usual administration 
decree was made, with a direction that the accounts 
& inquiries should be taken & made in the district 
registry, & that the sale of the real estate should 
take place in London under the supervision of the 
judge in chambers.—IRLAM v. IRLAM (1876), 2 
Ch. D. 608; 24 W. R. 292; 3 Char. Pr. Cas. 263. 
Annotation :—Folld. Re Smith, Hutchinson v. Ward (1877), 

6 Ch. D. 692. 

8210. Sale subject to contingent charge— 
Direction as to application of proceeds—Objection 
by purchaser—Payment of price into court.]—An 
order being made by consent in an administration 
suit for sale, out of ct. of the real estate, which 
was made subject to debts, & after discharging all 
debts & liabilities thereon, to pay the surplus into 
ct., & a purchaser of one lot, on which there was a 
contingent charge, objecting to the application 
of the moneys as directed, but being willing to pay 
the whole into ct., an order was made, on affidavit 
stating the ground of departure from the decree, 
without a petition, that the purchaser should pay 
all his purchase-money into ct.—BELLAMY vw. 
Bre.uLamMy (1847), 10 L. T. O. S. 262. 


8211. Master’s order confirming conditional sale 
—Time from which binding.|—An order made bya 
master in chambers is not complete, & binding on 
the parties until it is passed & entered. Although 
the settled practice in chambers is that an adjourn- 
ment of a summons to be heard by the judge will 
not be granted unless an application is made to the 
master, at the time when the summons is heard 
by him, either for an adjournment or for time to 
consider whether an adjournment shall be asked 
for, yet the master or the judge has jurisdiction at 
any time before the master’s order becomes finally 
binding on the parties by being passed & entered 
to adjourn the summons to be heard by the judge. 


In a creditors’ action to administer intestate’s 
estate the usual judgment had been pronounced 
directing, amongst other things, a sale of the real 
estate in case the personal estate should be in- 
sufficient for the payment of the debts. A con- 
ditional contract had been entered into for the 
sale of the real estate, which on a summons taken 





Seemann 





q. pi ppg by creditor— Parties 

clentto pay interested in realty—Suficientlly repre- 
against the estate, sented by executore—Devisees.}—On 
application by a creditor in an adminis- 

the order was tration suit for the sale of real estate 


of testator . 
of the real estate was devised, were 


ARKE’S Estate held sufficiently to represent the 


or the purposes of the motion; & 
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out by the plaintiff had been confirmed by the 
aaa in EHATabere but the order had not. been 
passed & entered. On applications by creditors 
for liberty to attend the proceedings under the 
administration judgment on the ground that the 
sale was at an undervalue, & by the purchaser that. 
the order confirming the sale might be forthwith 
passed & entered & the sale carried into effect :— 
Held: the master’s order not having been passed 
& entered, the matter was still open, & the proper 
course was to treat the summons to confirm the 
sale as adjourned to the judge.—He THOMAS, 
BARTLEY v. THOMAS, [1911] 2 Ch. 889 ; 801. J. Ch. 
617; 105 L. T. 59; 55 Sol. Jo. 567. 


H. Claims Against the I’state. 
(a) In General. 
See WR. S. C., Ord. 55, rr. 44-61. 


8212. Advertisement for claims-—Whether limited 
to creditors.|—I.egatees are not to be excluded 
from the benefit of a decree under, a will, by the 
advertisement for creditors & legatees, if the latter 
do not appear & claim. That notice should be 
confined to the case of creditors. The claims of 
legatees, & their extent, being known, a sufficient 
fund must be sect apart to satisfy them. The 
reason of advertising for creditors does not apply 
to legatecs.—ANON. (1821), 9 Price, 210; 147 
K. KR. 70. 


8213. ——— Whether necessary after decree— 
Where previously issued by representative.| 
CUTHBERT v. WHARMBY, [1869] W. N. 12. 


8214. Sufficiency of—-Under Law of Pro- 
perty Amendment Act, 1859, c. 35, s. 29.|—-The 
exors. of testator, whose estate was liable to 
replace trust money in consequence of a breach 
of trust :—Held: not protected from liability 
under above sect., they having only issued notices 
for claims against testator’s estate, to be sent in 
within three weeks, by advertisement in local 
newspapers in the neighbourhood where testator 
resided, & not in the London Gazette. 


In this ct. we never allow an estate to be dis- 
tributed without notice being inserted in the 
London Gazette, & generally we require an advertise- 
ment to be inserted in the Times. When an estate 
is administered of a testator in the country, the 
notice is also inserted in some newspaper having a 
local circulation in the neighbourhood (Lorp 
RomiItity, M.R.).—Woop v. WEIGHTMAN (1872), 
I. R. 13 Eq. 484; 26 L. T. 385; 20 W. R. 459. 
Annotation :—Consd. Ite Bracken, Doughty »v. Townson 

(1889), 43 Ch. D. 1. 

See, further, Part IV., Sect. 1, sub-sect. 4, ante. 

8215. Claim for statute-barred debt—Whether 
provable.|—(1) In an administration action com- 
menced in Dec. 1878, by one exor. of a testator, 














the order asked for was granted.— 
STEWART v. HUNTER (1867), 14 Gr. 
132.—CAN. 


vr. Time for sale — Discretion of 
executors.}—The exors. of a will were 
directed to sell land with full discretion 
as to the time when they should sell. 
At the end of a period of more than 
three years the exors. had not sold, 
& one of the beneficiaries epplied for 
an administration order. The exors. 
had good reason for pellovne that a 
better price could be obtained if they 


refused to 


waited a little longer: 
(1081), 61-0. Deae teo at Be 
199.—CAN. : i *- 
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» that an estate is 
small, that no imputation is made 
against the exors., & that it is in- 
advisable to incur legal expenses, are 


s. Claim by 
estate.}—The facts 
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who was also a creditor of his testator, against his 
co-exor., the usual judgment in a creditor’s action 
was pronounced in Dec. 1879, & some time after- 
wards a claim was brought in by a creditor against 
the estate upon a promissory note of testator dated 
in Nov. 1873 :—Held: the claim was barred by 
Stat. Limitations. 


(2) It is no longer the eee so far as personal 
estate is concerned to bring an action by one 
creditor on behalf of others. It is no longer 
necessary ... excepting in cases relating to real 
estate . . . unless it has been ordered to be sold 
or there is a trust or power of sale (JESSEL, M.lt.),.— 
Re GREAVES, BRAY v. TOFIELD (1881), 18 Ch. D. 
551; 50 L. J. Ch. 817; 45 L. T. 404; 30 W. R. 55. 


Conflict of English & foreign law.|- 
See CoNFuICT OF Laws, Vol. XI., pp. 487, 488, 
Nos. 1391, 1394. 


See, generally, LIMITATION OF ACTIONS. 


Liability of deceased—-As member of banking 
company.|—See BANKERS, Vol. III., pp. 139, 150, 
Nos. 117, 190. 


On unpaid premiums on policy.|—See Com- 
PANIES, Vol. X., p. 1076, No. 7523. 


8216. Claim by beneficiary—Entitled to share 
of residue—How proved after rejection by master—- 
Pending liquidation of residue.} — (1) Persons 
[residuary legatees] who claim specific portions of 
property in the possession of another [exor. of 
deceased person] at the time of his death are not 
necessary parties to a suit for administration of 
the estate of the deceased person. 

(2) In a suit for administering the estate of one 
who had been personal representative of another, 
the party entitled to a share of the residuary 
estate of such other person carried in a claim for 
such share, as a debt, before the master; but the 
master disallowed the claim, on the ground that 
such residuary share could not be allowed as a 
debt, unless it appeared that the clear residue, 
after payment of debts, etc., had been ascertained : 
—Held: in such a case claimant ought to have 
forthwith applied to the ct. for a direction to the 
master to receive the claim, or to be examined 
pro interesse suo, or for leave to file a bill for the 
administration of the estate in question, or take 
some such proceeding, & to stay the distribution 
of the estate of the representative in the mean- 
time; & he ought not to have delayed his claim 
until after the master’s report, & the order on 
further directions.— BARKER v. ROGERS, RoGErRs 
v. RoaeErs (1849), 7 Hare, 19; 68 E.R. 8. 
Annotation :—. ae ; 

sarvanaae rua o) Apld. Thomas »v. Griffith (1860), 

8217. Liability of beneficiaries to refund— 
Legatees paid before creditors.|—Testator leaves 
assets sufficient to pay all debts & legacies; the 
legatees receive payment, which the creditors 
might also have had if they had demanded it in 
time; they lie by for eleven years, & the estate 





& the ct. no answer to a motion by a legatee 
pe, carne the exors., for the usual 
administration order.—He FALCONER 
(1860), 1 Ch. Ch. 273.—CAN. 

t. Filing of netition—Effect of. 
Tho filing ofa petition bee crenizor 
in the Probate Ct. under R. 8. (Sth 
series), c. 100, 8s. 57 has the effect of 
the bringing of an action in preventing 
the running of the statute in reference 
to claims brought in under the decree. 
—Re MoRAr’s Estate (1895), 28 
N. S. R, (16 Kk. & G.) 20.—OAN, 
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is wasted; yet the legatees shall refund.—Hanrp- 
WICK v. MYND (1792), 1 Anst. 100; 145 K. BR. 815. 


(6) Claims by Creditors. 
Sce R.S. C., Ord. 55, rr. 44-61. 


8218. Time for making—While assets in court.] 
—Creditors let in at any time, while the fund is 
in ct.; though the time has clapsed.— LASHLEY 
v. Loca (1805), 11 Ves. 602 ; 32 NW. R. 1222, L. ©. 


8219. ———.]—In an administration suit a 
creditor’s claim was admitted as a claim only by 
the mastcr’s report, to which the creditor did not 
except. Shortly afterwards the result of a suit 
tended to establish his debt; after more than a 
year the creditor petitioned to be admitted as a 
creditor against the estate :—Held: he might be 
admitted, without being charged with the costs, 
which had not been increased by the delay.— 
LeE v. FLoop, Ex p. Lotr (1854), 2 Sm. & G. 
250; 2 W. lt. 348; 65 E. R. 386. 


8220. ——~-~ Though partly distributed. |— 
Where a decree had been made in an administration 
suit, & the assets had been appropriated & partly 
distributed, claimants against the estate in a 
foreign suit, which was commenced after the decree, 
were allowed to come in & prove their claim, & 
{further distribution was delayed, in order that 
regular notice might be given of the intended 
distribution. BRETT v. CARMICHAEL (1866), 35 
Beav. 340; 35 L. J. Ch. 369; 14 L. T. 247; 14 
W. R. 507; 55 K. R. 927. 


8221. —-—- --—.|—M. was the exor. of J., who 
had been the exor. of A. A decree having been 
made for the administration of the estates of 
A. & J., a sum of £496 was found due from the 
estate of J. to that of A., & on further consideration 
directions were given for raising it out of J.’s 
real estate. The account had been taken on the 
footing that at A.’s death nothing was due to him 
from J. for intcrest. Before anything further 
had been done, M. found a small book in the hand- 
writing of J., by which he admitted himself to 
owe to A. at A.’s death £70 for interest on the 
principal moneys due from him to A. This book 
contained a reference to a page in a larger account 
book which had been used in making out the 
accounts ; & this page containcd an entry to the 
same ellect. The book had no index, & the 
page in question was at the end of the book, & 
separated by a number of blank pages from what 
went before, so that it had never been observed. 
M. petitioned to have the amount to be raised out 
of J.’s estate increased by allowing this interest :-— 
Held: the case fell within the ordinary rule, 
that a creditor may come in as long as there are 
assets undistributed, & the additional amount 
ought to be raised.—Re MrtTcaLFE, Hicks v. 
MAy (1879), 13 Ch. D. 236; 49 L. J. Ch. 192; 
42 L. T. 383; 41 L. T. 572; 28 W. RR. 499, ©. A. 
Annotation oe ite McMurdo, Venficld v. McMurdo, 
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a. Deluy by 


creditor.]—A._ ereditor 
who had no 


come in pursuant to 
advertisement, was allowed to do so 
after the master had reported as to the 
debts, & after a dvocree on further 
directions, but he was required to pay 
ull costs of his application.— ANDREWs 
a aaa (1860), 1 Ch. Ch. 316.— 


the order on 


—BROWNE 1, 
I. Rn, 251.—IR. 


b. Secured creditor.j---In an 
administration suit, there being an 
unallocated fund in ct., @ secured 
creditor was allowed to prove against 
the general estate, subject to terms as 
to costs, although the time for making 
clains & moving to vary the chief 
clerk’s certificate had long elapsed, & 
further consideration 
had been made some years previously. 
BROWNE, 
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8222. —— Subject to terms.]——(1) Where 
in an administration suit there is a fund in ct., 
a creditor for a debt at law, though the appointed 
time for coming in has long elapsed, is by well- 
established practice allowed to prove against the 
general estate, subject to terms as to costs & as 
to payments already made. 


(2) When the Ct. of Ch. had taken into its own 
hands the administration of an estate, it restrained 
creditors from pursuing their legal remedy against 
the exors. The ct. made a decree for the adminis- 
tration of the estate which operated as a judgment 
for all the creditors, &, as it precluded the creditors 
from asserting their legal remedics, it provided other 
means for them to obtain payment of their debts. 
The ct. was bound to see that the creditors whom 
it restrained from pursuing their legal remedies 
were not deprived of the means of having the 
assets of testator applied to the payment of their 
debts. It is an entire fallacy, but I think a very 
common one, to suppose that because the debt had 
to be proved, or the payment of the debt had to be 
enforced through the medium of the Ct. of Ch., 
it became an equitable demand & ceased to be a 
legal demand. Its character was not altered onc 
whit ; it remained a legal demand, & the right of 
the creditor who came in to prove under an 
administration decree remained a legal right & 
the debt which was recoverable was a legal debt ; 
the only difference made was in the remedy by 
which the debt could be recovered (LORD DAvry). 
—LIARRISON v. Kirk, [1904] A.C.13; 731. 5.2.0. 
35; 89 L. T. 566, H. L. 

Annotation :—Generally, Mentd. Re Bruce, 

Bruce, [1908] 2 Ch. 682. 

8223. ——— Claim under mortgage deed—Con- 
struction of deed.]—A surety joined in a covenant 
to repay the principal of a mtge. debt ‘‘on 
demand ’’ & interest thereon in the meantime from 
the date of the mtge. :—Held: until demand was 
made no cause of action accrued against the surety 
within Stat. Limitations so as to bar the mtgee’s. 
action against him as the covenant.—Re BROwNnN’s 
ESTATE, BROWN v. Brown, [1893] 2 Ch. 300; 62 
L. J. Ch. 695; 69 L. T. 12; 41 W. R. 440; 37 
Sol. Jo. 354; 3 R. 463. 

Annotations :—Consd. Bradford Old Bank». 
[1918] 2 K. B. 833. 
Ch. 157. 

8224. Plaintiff creditor’s right to contribution— 
Time for asserting—Before debts proved.|-—If, in 
a creditor’s suit, pltf. does not call for contribution, 
according to the decree, before a creditor is 
admitted to prove, he waives all claim to con- 
tribution.—SHORTLEY v. SELBY (1820), 5 Madd. 
447; 56 K. R. 966. 

Annotation :—Refd. Stanton v. Hatfield (1836), 1 Keen, 358. 


8225. Claims of involved nature—tTrial by 
official referee.|—The expression ‘‘ questions of 
account ’’ in Jud. Act, 1873 (c. 66), s. 57, will 
receive a large construction. A claim made in an 
administration suit by a dealer in works of art 
against the estate of testator for £19,000 the 





Lawford v. 


Sutcliffe, 
Refd. Edwards v. Walters, [1896] 2 


c. Failure by creditor to estublish 
claimn—Fresh evidence.|J—Where in an 
adininistration suit an all creditor 
was examined, but failed to establish 
his demand, the ct. refused a reference 
back in order to afford the pay an 
opportunity of calling other evidence.— 
Re RITCHIR, SEWERY v. RITCHTE (1876), 
23 Cir. 66.— CAN. 


d. Costs incurred by  representa- 


{1919} 1 
tive.J—I1n proceeding under an order 
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aggregate prices of twenty-hour items, consisting 
of pictures & articles of vertu supplied to testator 
in his lifetime, & specified in an account delivered 
to his exor., was, on the application of the exor. 
under that sect., order to be tried before the official 
referee.— Re LEIGH, ROWCLIFFE v. LEIGH (1876), 
3 Ch. D. 292; 24 W. R. 782; 2 Char. Pr. Cas. 128. 


8226. What claims provable—Breach of trust 
—Whether as debt.|—Brinpces v. HINCKSMAN 
(undated), cited in 5 W. R. at p. 34. 

Annotation :~—Refd. Alexander v. Foster (1856), 5 W. R. 33. 


8227. ———- ——— Mortgage to secure repayment 
for breach—Whether specialty debt.]}—A trustee of 
a will who had committed a breach of trust, gave 
to his cestui que trust a mtge. to secure repayment 
of part of the misapplied trust fund. This mtge. 
deed contained a recital that the trustee had in 
his hands £1,582 part of the trust fund, & the mtge. 
was expressed to be made in consideration of the 
sum of £1,582 then in the hands of the trustee, 
which he thereby admitted to have received as 
purchase-money for property sold under the will 
of testator. There was a proviso for redemption 
& a power of sale but no covenant to pay the mtge. 
debt. Interest was duly paid on the mtge. debt 
up to the death of the trustee. The mtged. 
property having proved insufficient to pay the 
debt, the cestui que trust in a suit to administer the 
trustee’s estate, claimed to prove the amount due 
from him under the mtge. deed as a specialty 
debt :—Held: the debt had not become a specialty 
debt.—Isaacson v. HAnWoop, Brook v. HARWOOD 
(1868), 3 Ch. App. 225; 37 L. J. Ch. 209; 18 
L. T. 622 ; 32 J. P.279; 16 W. R. 410, L. J. 


Annotations :—Refd. Holland v. Holland (1869), 4 Ch. App. 
449; Kidd v. Boone (1871), L. R. 12 Eq. 89. ‘ 
Firth v. Slingsby (1888), 58 A T. 481. : rent 


8228. Mortgage debt—Sale of security not 
Satisfying debt—-Whether balance provable.|—In 
the case of a mtge. of an estate, accompanied by 
the mtgor’s. bond & covenant to pay the amount 
advanced, the mtgee., after absolute foreclosure 
& subsequent sale by him of the estate for less 
than the amount due to him, will not be permitted 
to go in under a decree for administering deceased 
mtgor.’s estate, & prove fdr the deficiency.— 
LOCKHART v. HARDY (1846), 9 Beav. 349; 15 
L. J. Ch. 347; 10 Jur. 582; 50 E. R. 378. 
Annotations :—Mentd. Re Kelday, Ex Pp Meston (1888), 36 

] 





W. R, 585; Kinnaird v. Trollope (1888), 39 Ch. D. 636: 
Huntington. Ut Come. [evo 1 "9. 8. 48d 
Dixon-Johnson, (1924) 1Ch.342, - . 


See, generally, MORTGAGE. 


8229. Advances on behalf of estate—After 
distribution.|—T. brought in a claim under a 
decree for the administration of the estate of G., 
a deceased person, for the balance of an account. 
The chief clerk disallowed part of the demand. 
After the assets had been distributed, T. had to 
advance money on behalf of G.’s estate, & filed 
a bill against G.’s residuary legatecs for an account 
of what was still due to him in respect of his 
original claim, & of what he had since advanced :-— 





for partition or sale of the estate 
of deceased the master advertised for 
creditors, & M. & M. sent in a claim 
for obtaining letters of administration, e. 
& for defending an action brought by 
W. M., a deft. in this suit, & outitled 
to a share of aaa oe : eentnet the 

trix :-—Held : e - 
tratrix was justified in defending the 


Doubtful 


r’s 
lifetime :—Held : 


suit, & claim allowed.—McKay v. 
McKay (1880), 8 P. Rt, 334.—CAN. 


claim. In 

ministration matter pltf. claimed to 

ee - Repatreadh af the estate, by reason 
uppo 

a PP’ S memvensiee by hin 


e gd testator’s 
the pitf.’s claim 
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Held: T. was entitled to an account for his 
subsequent advances.—THOMAS ¥. GRIFFITH (1860), 
2 De G. F. & J. 555; 380 L. J. Ch. 465; 8S L. T. 
761; 7 Jur. N. 8S. 293; 45 E. R. 736; sub nom. 
GRIFFITH v. THomas, 9 W. R. 203, L.C.& L. JT. 


- 8230. Not claim by local authority— 
Liability to contribute towards expenses of road 
paving.|—-Notices to sewer & pave roads having 
been in 1872 served by a board of health on an 
owner, he took no notice during his lifetime, & 
the works having been executed by the board, 
notices to pay apportionments were on July 30, 
1875, served on the tenant for life under the will 
of the owner, & on the exors., who within the 
statutcry three months served counter-notices 
on the board, disputing the amount of the 
apportionments, & alleging that the roads were 
public roads. The board then commenced La 
ceedings by arbn., which the owners refused to 
attend, & in their absence an award was made in 
favour of the board on Aug. 9, 1877. On Jan. 19, 
1878, the award was made a rule of the Q. B. Div. 
On Feb. 12, notices of demand were served by 
the board on the owners, & on July 9, 1878, pro- 
ceedings in the Q. B. Div. to enforce the award were 
commenced & subsequently abandoned. On 
Aug. 1, 1878 proceedings were taken in the Q. B. 
Div. with reference to the costs of the award & 
these on Jan. 23, 1879 were transferred to the 
Ch. Div., in which an administration action was 

ending :—Held: a summons by the board for 
eave to prove in the administration action for the 
amount awarded must be refused, on the ground 
that the remedy of the board was by a summary 
pve ane before justices & had become barred 

y Summary Jurisdiction Act, 1847 (c. 43), s. 11.— 
WEST v. DOWNMAN (1880), 14 Ch. D. 1113; 42 
L. ‘I’. 340; 29 W. R. 6, C. A. 

Annotations :-—Folld. Ke Boor, Boor v. Hopkins (1889), 
40 Ch. D. 572. Mentd. Lea v. Abergavenny Improvement 
Conmrs, (1885), 16 5 ice D.18; Zte Bettesworth & Richer 
(1888), 37 Ch. D. 535; Hornsey L. B. v. Monarch Invest- 
ment Bldg. Soc. (1889), 23 Q. B. D. 149 ; Sandgate District 
L. B. of Health v. Keene, (1892) 1 Q. B. 831; Zee Willesden 
L. B. & Wright, {1896) 2 Q. 8.412 ; Millard v. Balby-with- 
Hexthorpe U. D. C. (1904), 90 LT. 489. 

8231. .|—By the leases, in 1875 
& 1877, of two houses abutting on a private road, 
the lessee covenanted to pay all rates & taxes & 
to keep up the road. In 1882 the lessee executed a 
deed of gift of the two houses to his son upon trust 
for the father for life, he paying ‘ all outgoings 
& performing the covenants in the leases,’ & 
after his death upon trust for the son absolutely. 
In July, 1884, the local board served notices on 
the father under Public Health Act, 1875 (c. 55), 
s. 150, requiring him to make up the portions of 
the road on which the houses abutted; but the 
notice was not complied with, & the board them- 
selves did the work, which was completed in 
Feb. 1885. In June, 1885, the father died, & 
the son entered into possession of the houses. 
In Sept. 1886, the son was served by the board 
with notices assessing a sum on each house for the 
proportion of expenses of making up the road, & 
in Feb. 1887, he was served with demands & 
orders for payment of the assessed amounts by 
instalments, with interest. In an action by the 


should be supported by viva voce 
evidence, & an action was directed to 
be entered.—GRooM v. DARLINGTON 
(1882), 9 P. R. 298.—CAN. 
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son claiming 
of the father 8 estate :—Held: the expenses were 
not a debt due from the father’s estate, inasmuch 
as the relation of debtor & creditor was not 
created by above Act, between the board & an 
owner of property for expenses incurred by the 

board.—e Boor, Boor v. Hopkins (1889), .40 

Ch. D. 572; 58 L. J. Ch. 285; 60 L. T. 412; 

53 J. P. 467; 37 W. R. 349. 

Annotations :—Mentd. ECs OY L. B. v. Monarch Tay culnent 
ae Soc, & 88?) 23 LD. 149; Tubbs » Wynne, 
[1897]1Q 74% Stock v. Meakin, [i899] 2 Ch. “496; 
Waterhouse’s Contract (1900), 44 Sol. Jo. 645; 
Allen & Driscoll’s Contract, [1904] 2 Ch. 226. 

8282. Effect of acquiescence in void sale— 
Executor purchasing estate property.) — Where 
the creditors of testator knew that a sale of his 
estate by the exor. to himself was impeachable 
in equity, but took no steps to set it aside, & 
received dividends on their claims out of the 
purchase money :—/JIeld: on the purchase being 
set aside, they were not estopped from claiming 
what was due to them, after giving credit for the 
dividends received, in priority to a legatee of 
debtor.--BENINGFIELD v. BAXTER (1886), 12 
ou Cas. 167; 56L. J. P. C.13; 56 LL. T. 127, 


Annotations :—Mentd. Hiddingh, Heirs tv. Denysxen, 
Hiddingh v, Denyssen, Denyssen v. Hid dogh ty (188), 72 
App. Cas. 624; Meldrum v. Scorer (1887), 5 
8233. Undisclosed compromise in pea 

ruptcy—Bankruptcy subsequently annulled.|— 

Bkpt., desiring to obtain the annulment of his 

bkpcy., induced some of his creditors to sell their 

debts to two trustees, who were provided with 
funds for the purpose, & who were as assignees of 
the debts to consent to the annulment. The 
trustees obtained assignments of the several debts 

on various terms, including an assignment of a 

debt of £25,000 in consideration of £2,000 paid by 

them to the creditor. This assignment was made 
in pursuance of an agrcement between the creditor 

& bkpt., whereby bkpt. agreed to pay to the 

creditor a further sum of £6,000 at a future time. 

The bkpcy. was annulled on ‘the petition of bkpt., 

with the consent of the creditors or their assignees. 

The agreement to pay the £6,000 was not disclosed 

to the ct. or to the other creditors :—Held : there 

was no duty to disclose the agreement to the ct., 
inasmuch as the function of the ct. was merely 
to ascertain whether the proper parties consented ; 

nor to the other creditors, inasmuch as there was 
no common basis of consent, & the agreement was 
valid.—Re McHENrRY, McDeRMoTT 2. Boyp, 

LEv1TA’s CLAIM, [1894] 3 Ch. 365; 64 L. J. Ch. 13; 

7141. T. oe 10 T. L. R. 614; "38 Sol. Jo. 667 ; 

7 R. 682, C. A 


8234. Joint & separate creditors of partners— 
Joint estate insolvent—Rights against separate 
estate.|—-Under a decree obtained by a separate 
creditor for satisfaction out of assets, the surviving 

artner a bkpt., & the joint estate insolvent, the 
joint creditors not entitled pari passu with the 
separate creditors to the separate estate; but 
can only claim the surplus after satisfaction ‘of the 
separate debts.—GRAY v. CHISWELL (1803), 9 
Ves. 118; 32 E. R. 547, L. C. 
Annotations :— Consd. Cowell v. Sikes (1827), 2 Russ. 191; 


trator of the estate of M., bad claima 
nat the estate for moneys expended, 











pees cplaae ri etc. :—Held : 
tor’? or ‘** person 
interested,” & ee to have accounts 


taken *3 ESTATE Pilate 
29 Ne 8. k. (16 R. ee 

g. —— Servant.}—A person cn- 
gaged & employed by deceased in 


services r 
rendered to a 


ayment of the assessed expenses out | 


her lifetime as a housemai 

is a creditor within C. 8S. N. B., 

c. 118, 8. 26.— ROCKWELL v. PARSONS 

& HALL (1913), 12 E. L. R. 180.—OAN. 
h. What arg provable — Medical 

ed.J—Where a claim 

made by pitt, os tor medical seat eibo 


deceased 
objected to beckase pitt. had fad. ‘talled 739.— CAN. 
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Brown ¥. a3), Ws (1840) 11 Si 283. Folld. 

Flood (1853 dgway aes Clare Gas, 

19 Beav. 111 podeoe Prichard ( ( 63),1 De G.J.& 

610. Refd. Bowles &. York (1823), 1 L. J oO, S. Ch. mire 

Devaynes v. Noble @ 831), 2 Russ. & M. 495 ; Thorpe 

v. Jackson 0), 1 Gh. B 2Y . Ex. 553; He White, Kz 

rear bie : reign Hamilton (1879), 
App, Ca 504. Men td. ve Barrow & Geddes, Ex p. 

Me (1832), 1 Deac. & Ch. 


8235. - — Where a partnershi 
debt is by the form of obligation joint & sever 
the creditor is entitled to be paid out of the assets 
of deceased partner pari passu with the separate 
creditors ; joint creditors are entitled only out of 
the surplus after the separate creditors have been 
satified.—LEE v. FLoop (1853), 2 W. R. 26. 














8226. ——.]—(1) Of two partners, 
one died possessed of large property, & the survivor 
became bkpt. <A creditor of the partnership 


proved his debt under the bkpcy. & received a 
dividend & the whole of the bkpt’s estate being 
thereupon exhausted :—Held: the joint creditor 
was entitled, under an administration decree, to 
come in upon the estate of the solvent partner, 
for the balance of his debt, fae after the separate 
er had been paid & not pari passu with 
em 


(2) Where a joint creditor comes in to take the 
benefit of a decree to administer a separate estate, 
unless under extraordinary circumstances the 
exor. is entitled to his costs before the joint 
creditor has anything. But where a creditor, 
suing for his own debt against exors. who deny 
assets, obtains a decree to pay his debt & costs 
& assets are found, the creditor is entitled to costs 
in priority to the exors.—LoDGE v. PRITCHARD 
(1863), 4 Giff. 204; 1 New Rep. 534; 32 L. J. Ch. 
775; 8 L. T. 722; 9 Jur. N. 8S. 982 ; 11 W. R. 
582 5 66 E. R. 717 ; affd., 1 De G. J. & Sm. 610, 


Annotations :-— Generally, Mentd. Re Barned’s Banking Co., 
Kellock’s Case, Re Xeres Wine Shipp Co., x p. 
Alliance Bank (1868), 3 Ch. App. 769; Zte Budgett, 
Cooper v. Adams, [1894] 2 Ch. 557. 


8237. Appeal from disallowance — Whether 
master’s certificate necessary.]|—-Where a claim has 
been made by a creditor in an administration 
action, & the judge has disallowed the claim, the 
creditor may at once appeal from the decision, 
without obtaining a separate certificate of the 
chief clerk, or waiting for the chief clerk’s certifi- 
cate in the action.—Re CuLacurr, ForDHAM v. 
CLAGETT (1882), 20 Ch. D. 134; 51 L. J. Ch. 461; 
46L. T. 70; 30 W. R. 374, C. A. 


8238. Suspension of payment to creditors 
Pending adjustment of joint debtor’s rights.|— 
gies lea v. WINSTANLEY, No. 81586, ante. 








diate Re FRANCE, FRANCE v. CLERKE, 


1886) 
W. N. 167. 


(c) Claims arising aftcr Distribution. 


8240. Refund of money distributed—By persons 
erroneously found next of kin—On subsequent 
proof of claim by sole next of kin.|—Where an 
intestate’s estate has been distributed, under a 


Po DEO rove registration, the ct. permitted 
such evidence to be given, there being 
admittedly about one month’s services 
un aid for, but made an order strik 
smproDe charges & grate ing pitt. 

to rank against the estate on ly or the 
balance due. a ae sen v. O’ ONNEL Le 
(1916), 49 N.S. R. 386; 25 D. L. R. 


d & nurse 
1903, 
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decree in an administration suit, among persons 

found by the report to be his next of kin, a person 

claiming to be the sole next of kin of the intestate 
is not precluded from filing a bill against the 

ersons alleged to have been erroncously found to 
be the next of kin, for the purpose of obtaining 
restitution of the fund so distributed; & if the 
right of pitf. so claiming shall be established, the 
persons among whom the fund has been distributed 
will be compelled to repay it to pltf. but pltf. 
will be bound by the accounts taken in the adminis- 
tration suit. 

If a creditor does not happen to discover the 
proceedings in the ct. until after the distribution 
has been actually made amongst the parties 
having an apparent title ... the ct. will upon 
proof of no wilful default on the part of such 
creditor & no want of reasonable diligence on his 
part compel the parties to restore to the creditor 
that which of right belongs to him (LEACH, M.R.). 
—Davip v. Frowp (1833), 1 My. & K. 200; 2 
L. J. Ch. 68; 39 EB. R. 657. 

«4nnotations :-—Consd. Sawycr v. Birchmore (1836), 1 Keen, 
391; ‘Thomas v. Griffith (1860), 2 Gift, 504. Refd. 
Waller uv. Barrett (1857), 24 Beav. 413; Ite McMurdo, 
Penficld v. McMurdo, (1902] 2 Ch. 684. Mentd. Holloway 


vw. Clarkson (1842), 6 Jur. 923; Mohan vy. Broughton, 
{1899} P. 211. 


8241. ——— Subsequent claimant with equal title 
—FProportional repayment.}|—The circumstance 
that intestate’s personal estate has been dis- 
tributed, in a suit, among the persons appearing to 
be his sole next of kin, does not necessarily pre- 
clude other persons having an equal title to that 
character, from afterwards instituting a new suit 
against the next of kin who have been thus over- 
paid, & compelling them to refund a proportion 
of their shares.—SAWYER v. BIRCHMORE (1837), 2 
My. & Cr. 611; 1 Keen, 825; 6 L. J. Ch. 277; 40 
K. RR. 773, L. C. 
stnnotutions :-—Expld, Thomas v. Griffith (1860), 2 Giff. 504. 

Mentd. March ». Russell (1837), 3 My. & Cr. 31; Des- 

borough r, Rawlins (1838), 3 My. & Cr. 515; Walsingham 

v, Goodricke (1843), 3 Hare, 122; Ford c. Tennant (No. 2) 

(1863), 32 Beav. 162; Konnedy v. Lyell (1883), 23 Ch. D. 

387; Mohan v. Broughton, [1899] P. 211. 

$242. —-— By simple contract creditors—Dis- 
tribution without providing for mortgage debt.]— 
Under the decree in a creditor’s suit for the 
administration of the estate of H., deceased, his real 
estates were sold. It appeared by the conditions 
of sale that a part of the property was subject to a 
mortgage for £1,000 to T. The conveyances to 
the purchasers were executed by T. at the instiga- 
tion of J., who acted as his solr. & also as solr. for 
the purchasers, in consideration of the purchase- 
moncy being paid into ct. J. was also a specialty 
creditor of testator, & proved a claim for a bond debt 
of £1,000, with interest & costs. This debt was paid 
in full, & the residue of the assets, amounting to 
about £600, distributed among the simple con- 
tract creditors, without any provision being made 
for the payment of the mtge. debt. The mtge. 
decd remained in the possession of the mtgce., 
who died shortly after the execution of the con- 


PART VIII. SECT. 5, SUB-SECT. 3.—-- 

H. (d). - DPomer », 
82441. Sufficiency of evideuce — Corra- Li. Kt. 48.— CAN 
boration—-Whether neeessary.|— Whilst 
the evidence of @ cluimant against the 
estute of a deccased persun should be 
clear & convincing &, if nut corro- 
borated, will not be readily acted un, 
there is no absolute rule of law requir- 


8244ii.-— -— — 


such corroboration in this provinee. 
Mims (1900), 13° Man. 


claims agulust tle estate of a deceased 
person where the contract: or Hability 
depends upon parol evidence, & where 
the evidence of deceased would have 
been most important, 
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veyances. Upon a bill filed by the extrix. of 
tT, against the surviving partncr & personal 
representatives of J., against G. & G., the solrs. 
who had the conduct of the suit, the simple con- 
tract creditors & the purchasers of the real estate 
in mtge.:—Held: (1) the simple contract 
creditors were liable to refund the whole of what 
had been received by them ; (2) G. & G. were liable 
to make good all such sums as had been received by 
the simple contract creditors, & by reason of 
insolvency or otherwise had become irrecoverable 
from them; (3) the representatives of J. were 
liable to refund the difference between the sums 
received by the simple contract creditors & the 
amount of the mtge. debt & interest.—ToppD v. 
STUDHOLME (1857), 3 kK. & J. 324; 26 L. J. Ch. 
res 29 L. T. O. S. 24; 5 W. R. 277; 69 LR. 
1132. 

Annotalions :—As to (1) Consd. Re Dangar’s Trusts (1889), 


41. Ch. D.178. As to (2) Consd. Je Dangar's ‘Trusts (1889), 
41 Ch. D. 178 Refd. Marsh v. Joseph, (1897) 1 Ch. 215. 


(d) Evidence in. 
Sce, also, EVIDENCE, Vol. XXIL., pp. 492 ef sey. 


8243. Sufficiency of evidence—After long delay.| 
—After a long delay, the ct. requires more than the 
ordinary proof of a debt in the master’s office. 


In 1817, a trust deed was executed by B. for the 
benefit of his creditors. The deed was established 
by the decree in 1842, & an account of debts was 
directed. Petitioner, in 1846, came in under the 
decree, & claimed in respect of promissury notes 
dated in 1816, given by B. to his father, who died 
in 1828. He produced the notes & proved the 
signature, but gave vo proof of the consideration, 
or of anything being then due :—Held: his claim 
had been properly rejected by the master, for 
after the great lapse of time the notes could not 
be admitted upon the ordinary proof.—HARtWELL 
v. COLVIN (1852), 16 Beav. 140; 51 KH. R. 731. 


8244. Corroboration—Whether necessary.| 
—HI. v. WILSON, No. 7506, ante. 


8245, —— -|—Testator gave all his 
real & personal estate upon trust for sale, & 
directed his trustees to stand possessed of his 
trust property as to £1,000, part thereof, to invest 
the same, & pay the interest, as the same should 
arise, to his wife during her life. The widow, 
previously to her marriage, had carried on a small 
farm, & after the marriage it was arranged, as she 
alleged, that she should carry it on as before, & 
that the stock & capital should be her separate 
estate. The farming stock was sold, & the pro- 
ceeds were received by testator, & invested, as 
the widow alleged, by him for her use. The 
widow claimed administration as a creditor in 
respect of the proceeds of sale of the farm, & for 
other sums which she alleged that she had lent 
testator out of her separate estate. She also 
claimed delivery up of a piano & other chattels 
given her by testator :—Held: in the absence of 
proof of a clear & unequivocal intention on the 
part of the husband to constitute himself a trustee 
for his wife, the ct., though morally certain that 











evidence of claimant inust be supported 
by some attendant circumstances, or 
sume fucts established aliunde which 
corruborate the claim. MCKINNON 
v. SHANKS (1916), 34 W. LL. R. 761; 
10 W. W. It. 895; 26 Man. L. R. 427; 
28. L, it. 77.—CAN, 

k. Entries in executor's books.) — 
A claim by the next of kin of a deceased 


J - In proving 


the parol 
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the money had been lent, could not admit the 
uncorroborated testimony of pltf. as against 
testator’s estate, pltf. was, however, entitled to 
the usual order for administration, & to have the 
piano restored to her.—Re WHITTAKER, WHITTAKER 
v. WHITTAKER (1882), 21 Oh. D. 657; 51 L. J. Ch. 
737; 46 L. T. 802; 30 W. R. 787. 


8246. ——- ——— —_—-.]—The rule that a claim 
upon the estate of a deccased person cannot be 
maintained upon the unsupported testimony of 
claimant applies to cases of alleged debt as well 
as to cases of alleged gift. An Mnglish widow 
vag residing in Paris in a house which belonged 
to her for her separate use, married an English 
gentleman, & by the marriage settlement certain 
plate which formerly belonged to her first husband 
was settled to her separate use. After the 
narriage, her husband having family plate of his 
own, sent it to his wife’s house in Paris, & she then 
sent her own plate to her son by her first marriage. 
Upon the death of the husband his family plate, 
& also a marble bust of himself, was in his wife’s 
house at Paris. In a suit for the administration 
of his estate his wife claimed the plate as having 
been given her in exchange for her own plate, & 
the bust as having been presented to her by her 
husband :-—Held:; the surrounding circumstances 
did not furnish corroborative evidence in support 
of the claim by the wife to the plate & bust, & 
as the claim rested on her unsupported testimony 
it could not be allowed.—Re Fincu, Fincu v. 
FINcu (1883), 23 Ch. D. 267 ; sub nom. Re WYNNE- 


FINCH, WYNNE-FINCH v. WYNNE-FINCH, 48 
L. T. 129; 31 W. BR. 526, ©. A. 
Annotations :—Refd. Wildish v. Fowler TT. Lis Te 


(1888), 5 
113; Rawlinson v. Scholes (1898), 79 L. T. 350. 

8247, --—— -——-.]—It is said on behalf of 
defts. that in the case of a conflict of evidence 
between living & dead persons, there must be 
corroboration to establish a claim advanced by a 
living person against the estate of a dead person. 
We are of opinion that there is no rule of English 
law laying down such a proposition. The state- 
ment of a living man is not to be disbelieved 
because there is no corroboration, although in the 
neccessary absence through death of onc of the parties 
to the transaction, it is natural that in considering 
the statement of the survivor we should look for 
corroboration in support of it (Sir J. LLANNEN).— 
Ke Hopason, BECKETT v. RAMSDALE (1885), 31 
Ch. DD. 177; 55 L. J. Ch. 2413; 54 L, T. 222; 34 
W. RB. 127; 2 1. L. R. 738, C. A. 


Annotations :—Consd. Wildish v. Fowler (1888), 5 T. L. R. 
113. Folld. Rawlinson v. Scholes (1898), 79 L. IT. 350. 
Refd. 7te Farman, Farman v. Smith (1887), 57 L. J. Ch. 
637. Mentd. Blyth v. Fladgate, Morgan v. Blyth, Smith 
v. Blyth, (1891) 1 Ch. 337; Moore v. Knight, {1891 | 
1 Ch. 47 Woee-Drosor v. fivang (1894), 64 L. J. Q. B. 

; Mcl.eod v. Power, sh. 295 ; Isaacs v. Salbstein, 
[1916] 2 K. B. 139. : = 


8248. —— -—--- ——-.]—A release to a trustee 
sect aside after the lapse of more than twenty 
years, & after the death of the trustce, on evidence 
of pltf., corroborated by the tenor of the deed that 
if was executed in error. In such a case it is not 
necessary to prove fraud. There is no rule that 
the uncorroborated evidence of a claimant against 
the estate of a dead man will be rejected, but it will 
be regarded with jealous suspicion. 

Testator bequeathed one-half of his residuary 





legatee cannot be adjudicated upon 
in the absence of wu personal repre- 
sentative of such legatee. But where 
entries had been made in the exor.’s 


hin, for 


hooks: giving credit to such next of 
portions of such deceased 
legatee’s share :—Held : 
were evidence of the relationship of 
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personal estate to his sister & one quarter thereof 
to each of his two nieces; he appointed his sister 
trustee & extrix. of his will, & died in the year 
1855. The residuary personal estate consisted 
principally of railway shares & stocks, & at the 
time of passing the residuary account it was valued 
at £42,000. The nieces lived with their aunt, who 
had brought them up from childhood. In 1859, 
the nieces executed a release of all suits & causes 
of action in favour of their aunt in consideration 
of the payment of £10,500 to each. At the time 
of the execution of the release, the railway shares 
& stocks had increased in valuc, & the share of 
each of the nieces was worth much more than 
£10,500. ‘The release was drawn up by the aunt’s 
solr. & the nieces had no independent advice & 
executed it in error, but no fraud was imputed. 
In 1879, the aunt died. In 1883, an action was 
commenced by one of the nieces to set aside the 
release :—Held: the release was invalid & must be 
set aside.—Re GARNETT, GANDY v7. MACAULAY 
(1885), 31 Ch. D. 1, C. A.3 previous proceedings 
(1884), 50 L. T. 172. 

Annotations :—Refd. I?e Farman, Farman vr. Smith oes 


57 L. J. Ch. 637 ; Wildish v. Fowler Gee haan L. 


Mentd. Mason v. Mason (1886), 2 T. L. R. % 


8249. .|—There is no rule that 
the ct. must necessarily reject a claim against 
deceased person’s estate mercly because it is 
supported only by the uncorroborated evidence of 


claimant. 

Such uncorroborated evidence should be 
examined with care, & even with suspicion, but if 
in the result it convinces the ct. that the claim 
should be allowed, the ct. should allow the claim.— 
RAWLINSON v. SCHOLES (1898), 79 L. T. 350; 15 


T. L. R. 8, D.C. 


8250. .]—There is no absolute 
rule as to corroboration being necessary in the 
case of a claim against the cstate of deceased 
person.—e GRIFFIN, GRIFFIN v7. GRIFFIN, [1899] 
1 Ch. 408; 68 L. J. Ch. 220; 79 L. T. 442; 15 
T. L. R. 78; 43 Sol. Jo. 96. 

Annotations :— Mentd. Re Smith, Bull v. Smith (1901), 84 

L. T. 835 ; Ive Westerton, Public Trustee v. Gray, 11919] 

2 Ch. 104. 

8251. -|}—In 1902 their father 
told pltfs., his two unmarried daughters, that they 
would be entitled on his death to the proceeds of 
certain policies of insurance effected on his life, 
& on many subsequent occasions he repeated this 
statement & told them how they would be able 
to obtain the money after his death. The father 
had made his will in 1897, but it contained no 
mention of the policies, nor were they mentioned 
in a codicil which he executed in 1906. After 
their father’s death pltfs. claimed the proceeds 
of the policies :—Held: action failed on the ground 
that being a claim against the estate of a deceased 
person, pitfis.’ testimony required corroboration, 
& there was no such corroboration. <A joint 
claim by two persons against the estate of a 
deceased person cannot be maintained unless 
there is independent corroboration in addition 
to what is supplied by each of claimants giving 
the same testimony as the other.—VAVASSEUL 
v. VAVASSEUR (1909), 25 T. L. R. 250. 


Annotation :—Mentd. Re Innes, Innes v. Innes, [1910] 
1 Ch. 183. 





























debtor & creditor between such exor, 
& next of ——Re KIRKPATRICK, 
KIRKPATRICK vt, STEVENSON (1883), 10 
P, kh. 4.—CAN, 


such entries 
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8252. Claim by debtor of release 
of debt.]|—When the only evidence in support of a 
claim against a dead man is the uncorroborated 
evidence of the debtor, it has to be cxamined 
with scrupulous care (SARGANT, J.).—He GOFF, 
FEATHERSTONEHAUGH v. MurpHoy (1914), 111 
L. T. 34; 58 Sol. Jo. 535. 











(c) Interest on Claims. 


Sce R. S. C., Ord. 55, rr. 62-64, & general y, 
MoneEY & MONEY-LENDING. 


Interest or legacies.|—Scc Part IV., Sect. 5, 
sub-sect. 5, ante. 


ZI. Payment out of Court. 
Se, generally, PRACTICE. 


Provision for legacy duty— Before legacies paid.) 
—See ESTATE & OTIER DEATH DUTIES, Vol. XXL, 
p. 74, No. 495; p. 128, No. 947. 


8253. Provision for indemnifying representative 
—On covenants in lease—Whether made before 
distribution.|—J?e SANForD’s Trust, BENNETT v. 
LyrTon, No. 8301, post. 


8254. —-————.]—Testator was the original 
lessee of certain leaschold property. In a suit to 
administer the estate the usual advertisement for 
creditors was made, but the landlord made no 
claim in respect of any breaches of the covenants. 
Subsequently he gave notice to the exors. of such 
claim. The ct. refused to distribute the estate 
without an inquiry in reference thereto, & making 
a provision for the indemnity of the exors.— 
HUGHES v. YOUNG (1864), 4 New Rep. 17. 


Annotation :—-Mentd. Ite Hughes’s Settlmt. Trusts (1865), 
2 Hem. & M. 695. sis = Pa : 


See, further, Part V., Sect. 7, ante. 


8255. Notice to personal representatives of 
plaintifis—Of sult revived after hundred years— 
By creditor seeking payment under decree then 
made—Whether notice dispensed with.|—MICKLE- 
TUWAITE v. VAVASOUR (1893), 9 T. L. R. 376; 37 
Sol. Jo. 386. 


$256. For costs of defence—-Of issue directed to 
he tried—Defendants joined by order of court.)— 
Persons, who were found by the master to be the 
next of kin of intestate, & were named by the ct. 
to be defts. in an issue directed to try the rights 
of other persons, who claimed also to be next of 
kin, were allowed a sum of £500 {for costs] out 
of the estate of the intestate, on giving security 
By une ae Lary v. TAYLOR (1828), 4 

uss. ‘ . RR. 8103 subse edi 
Bea 1G ubsequent proceedings, 


Annotations :—Consd. Jo . 
Menta. Coombs v- Brookes (sid). 13 Son Yee 

8257. ——— Of successful party—Though appeal 
pending.|—The Crown takes poasaador of 
intestate’s estate & certain parties succeed in 
establishing their claim to it, & successfully defend 
a suit by another claimant. The Crown then 
appeals upon the whole case to the House of Lords, 
& the decree having directed taxation & payment 
of costs out of the fund, which, subject to such 
payment, was to be carried over to other suits in 
the same matter, the successful claimants move for 
payment of such costs pending the appeal. The 
A.-G. also moves that the fund may not be parted 
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with till the appeal is heard :—Held: inasmuch as 
this was a case of great doubt & difficulty, there 
being also a new question decided for the first time 
by this ct., these were sufficiently special circum- 
stances to warrant the retention of the fund until 
the appeal was heard, but the costs of successfully 
defending the suit by another claimant must be 
paid at once.—BavER v. Mirrorp (1860), 3 
L. T. 575; 9 W. R. 185; previous proceedings 
(1859), 29 L. J. Ch. 268. 


See, gencrally, Sect. 8, post. 


8258. Payment to persons entitled—Residuary 
legatee— Where liable to account.|—Where the ct. 
can be satisfied, that the fund is clear, an allowance 
for maintenance will be allowed, pending the 
account, to the residuary legatec; not, if an 
accounting party.—WARTER v. (1806), 13 
Ves. 92; 33 E. R. 229, L. C. 

Annotation :—Reld. Digby v. Boycatt (1845), 4 Hare, 444. 


8259. ——_— Temporary abatement of legacles— 
To secure creditor’s claims.]—(1) If in a suit to 
administer testator’s assets, it clearly appears that 
a surplus will remain after discharging all his 
debts & liabilities, although the exact amount of 
the surplus cannot be ascertained for a consider- 
able time, the ct. will by anticipation direct 
proportional payments to be made to pecuniary 
legatees, as far as that can be done with safcty to 
the creditors. 

(2) Principles on which such anticipated pay- 
ments are to be applied in reduction of the claims 
of the legatees.—THOMAS v. MONTGOMERY (1830), 
1 Russ. & M. 729; 39 EK. R. 279, L. C. 


8260. ——— Married woman abroad—Payment 
to bankers abroad—On security given.]—(1) In the 
administration of the estate of testator, who had, 
by covenant, granted two life annuities, they were 
directed to be provided for by the purchase of 
government annuities. 


(2) A legacy given to a married woman to be 
settled on her in Italy, was ordered to be paid to a 
banker in Italy, on his giving security that it 
should be settled, according to the law of Italy, 
on the wife, for her separate use.—-BROWN v. 
TATNALL (1837), 6 L. J. Ch. 371. 


8261. ———- On security to refund—Special cir- 
cumstances.|—A. went abroad in Sept. 1830. His 
father died in Sept. 1833. About twenty months 
previous to that time A. was heard of for the last 
time. 

The ct. ordered a share of the father’s residue 
bequeathed to A. to be transferred to his brother, 
ag the sule next of kin of the father living at the 
father's death, on the brother giving security to 
refund it, in case A. should be living or should have 
died after his father—DowLgey v. WINFIELD 
(1844), 14 Sim. 277; 8 Jur. 972; 60 KE. KR. 365. 


Annotations :—Refd. Re Benham’s Trust (1867), L. R. 4 Kq. 
416; Jte Phené’s Trusts (1870), 5 Ch. App. 139. 


8262. Under deed of assignment—Whether 
separate sult necessary.|—An administration suit 
having been instituted by the several persons 
beneficially interested in testator’s personal estate 
one of whom was a married woman, against the 
widow of testator, who was entitled to a life 
interest therein, & the exor., the ct. on a petition 
presented in the cause by the same parties, the 
widow & exer. consenting thereto, & the widow 
having previously executed an assignment to the 
married woman & her husband, of her life interest 
in such part of the personal estate as would be 
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ayable on her death to the married woman or 
per husband in her right, declined to order any 
part of the funds to be paid to the married woman 
or her husband in her right. 


Semble: in such a case a bill is necessary to 
enable the parties to carry the deed of assignment 
into effect.—Srory v. TONGE (1844), 7 Beav. 91; 
13 L. J. Ch. 191; 3L. T. O.S. 71; 8 Jur. 566; 49 
KE. R. 997. 

Annotations :—Refd. Hall v. Hugonin (1846), 10 Jur. 940. 

Mentd. Whittle ». Henning (1848), 11 Beav, 222. 

8263. —— ——.|—A fund of small 
amount was paid out to persons entitled, subject 
to the contingency of a female of advanced age 
having after born children, upon the undertaking 
of each party to refund in case of that event 
happening.—BROWN v. PRINGLE (1845), 4 Hare, 
124; 14L. J. Ch. 121; 8 Jur.1113; 67 E. R. 587. 





8264. ——— Creditors—Funds insufficient—Abate- 
ment.]|—-BEAR v. SmitTu, No. 9010, post. 
8265. ——- On master’s findings—Without re- 


ferring back to master.|-The master having found 
that certain persons were entitled to tcstator’s 
personal estate, which consisted of mtges. the 
ct., without referring it back to the master for a 
division, directed that the money, when received 
from the mtges. should be divided among the 

arties declared to be entitled.—BULLIVANT v. 
ae (1851), 20 L. J. Ch. 549; 18 L. T. O. S. 
8266. —— Assignee of married woman-—Not 
party to suit..—A married woman assigned her 
share in @ reversionary fund, bequeathed to her for 
separate use, & went to reside with her husband out 
of her jurisdiction. A suit was afterwards 
instituted for the administration of the estate, & 
the fund paid into ct. On the fund coming into 
possession :—Held: the share could be paid to 
the assignee, though the married woman & her 
husband, being out of the jurisdiction, were not 
as to the suit.—-H.ALL v. Lys (1853), 2 Eq. Rep. 





8267. Widow of convicted felon—Whether 
consent of Crown necessary.|—Whcre money stands 
to the separate account of a married woman under 
a will, her husband having bcen convicted of 
felony prior to the death of testatrix, an order was 
made for its payment out of ct. without the consent 
of the Crown.—ATLEE v. Hook (1854), 2 Eq. Rep. 
638 ; 23 L. J. Ch. 776; 2 W. R. 511. 


See, also, DESCENT & DISTRIBUTION, Vol. XVIII., 
p. 33, Nos. 326-328, & Forfeiture Act, 1870 (c. 23). 


8268. Infants attaining majority.|—Six- 
teen years after a decree for the administration of 
testator’s estate under which the amount in the 
hands of the exors. had been paid into Ct., & 
the decree no further prosecuted, the residuary 
legatees, being infants, on attaining twenty-one 
petitioned to have the fund paid out to them, 
according to the trusts of the will; & upon the 
affidavit of the exors. that there were no outstand- 
ing demands upon the estate, the ct. ordered the 
amount to be paid to petitioners.—HARRISON uv. 
LANE (1854), 2 Sm. & Gr. 249; 22 L. T. O. S. 328 ; 
2W. ht. 310; 65 1. R. 386. 
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8264 1. Payment to persons entitled— 
Creditors—Kunds insufficient—Abate- Held 
ment.}—A decree for administration 
was made, at the suit of a creditor, 
& the master’s report found that he 
held an amount of proceeds of the 


by the creditor. 


estate, less than the amount claimed 
Upon motion by the 
creditor for payment thereof to him :— 
: as no other creditor had proved 
& as oxtrix. was not entitled to her 
costa the creditor was entitled to the 
order, upon the terms of its concluding 
the case.—MaRTIN v. KEANE (1879), 
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8269. ——— Personal representative—-Transfer of 
suitor’s fund.]—On the death of an usher of the 
ct. in 1702, a large sum, for which as usher he was 
accountable, was due from him ; in a suit instituted 
for the administration of his estate more than 
sufficient was realised to liquidate the amount & 
all sums actually claimed were paid; in 1719 the 
ct. ordered a fund sufficient to answer the un- 
claimed sums to be invested & directed the 
interest to be paid to the representative of the 
deceased usher until further order ; similar orders 
for payment of the interest were from time to 
time down to 1833 made on the application of the 
existing representative of the usher, & in 1854 
a petition was presented for the same purpose by 
the then representative. On a full discussion of 
the case & on the petition being amended, an 
order was made for the transfer to him of the 
principal fund.—TrEvor v. BLUCKE (1854), 6 
De G. M. & G.170; 26L. T. 0.8.97; 1 Jur. N.S. 
1077; 48 BE. R. 1196, L. C. & L. JJ. 


8270. —_—- ——— Of residuary legatee—Whether 
made.|—In an administration suit the ct. refused 
to allow the share of A., a deceased residuary 
legatee, to be paid out to her sole exor., for 
immediate distribution amongst the Icgatees 
named in her will, but directed such share to be 
carried to the separate account of A., with liberty 
to apply at chambers.—GoULDSMITH v. LUNTLEY 
(1875), 32 L. T. 535. 


8271. ——— Under Fatal Accidents Act, 1846 (c. 93) 
—Power of court to settle distribution.|-A sum of 
money was received from a railway co. by way of 
compensation by the exors. of a person whose 
death had resulted from injuries received in an 
accident on the railway, no action having been 
brought under above Act. The exors. brought an 
action in the Ch. Div. to which all the relatives of 
deceased referred to in above Act, sect. 2, were 
parties asking for a declaration as to the persons 
entitled to the money :—Held: the ct. could 
distribute the fund amongst such of the relatives 
of deceased as suffered damage by reason of the 
death, in the same manner as a jury could have 
done in an action under the Act.—BULMER v. 
BULMER (1883), 25 Ch. D. 409; 53 L. J. Ch. 402 ; 
32 W. R. 380. 


8272. Under foreign law—Father of infant 
—Circumstances justifying payments.] — Where 
infants who were French subjects & domiciled in 
France had become absolutely entitled to a fund 
in ct., & it appeared that by the law of France their 
father was their legal guardian was entitled to 
receive & give legal discharges for all moneys 
coming to them during minority :—Held: the ct. 
was not bound to pay out the fund to the father as 
of right, but evidence ought to be adduced showin 
that the fund would be applied for the benefit o 
the infants.—Re CHATARD’s SETTLEMENT, [1899] 
1 Ch. 712; 68 L. J. Ch. 350; 80 L. T. 645; 47 
W. R. 515. 

Annotation :—Distd. Thiery v. Chalmers, Guthrie, [1900] 

1 Ch. 80. 

8278. —— Representative as next of kin—Liable 
for loss by agent—Replacement of amount lost 
condition precedent.)—Deft., P., was administratrix 





5 Vv. lL. hR. 290.—AUS., 

_—- -—.)—A Ilegatee gave 
to a creditor an order on the exors. 
for payment of her share of the estate 
& certain payments were made on 
account. e exors. denied having 
funds in their hands sufficient for the 
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Sect. 5.—Judgment or order for administration : 
Sub-sect. 3, 1. & J.; sub-sect. 4, A. & B.) 


of H., & as one of the next of kin of intestate 
was entitled, after payment of debts, to one moiety 
of the residue, which: amonuted to £20,000. In 
1869, before the death of H., P. settled all her pro- 
perty by a covenant to scttle after acquired 
property. The moncy was misappropriated by the 
solrs. of P., & in an action to administer the estate 
of H. the chief clerk found that P. must replace the 
balance of the money so lost, part of it having 
been recovered. Pltf., S. was entitled to the other 
moiety of the residue. She, in 1879, had settled 
her share by a covenant to settle after acquired 
property. A summons taken out by P., to vary 
the chief clerk’s certificate was dismissed with 
costs. On the same summons :—Held: P., as 
one of the next of kin of H., could take nothing out 
of the personal estate until the amount which she 
was liable as administratrix to replace had been 
made good by her.— Re HERVEY, SHORT v. PARRATT 
(1889), 61 L. T. 429. 


——-— Infants.]|—See, generally, INFANTS. 


8274. Payment of executor not in jurisdiction — 
For distribution among legatees abroad— Whether 
ee HA TEEERY v. St. GrorGio, No. 7930, 
ante. 


8275. -——_ -—— _--—.]—-Testator, domiciled in 
New York, died in England leaving assets & 
creditors both in England & America. Adminis- 
tion proceedings were taken in both countries. 
In the English administration after payment of all 
creditors, there was a surplus available for bene- 
ficiaries. Im the American proceedings the assets 
were exhausted leaving unpaid certain creditors 
whose debts were statute barred by the law of 
England, but not so by the law of New York. 
The English Ct. gave the American creditors a 
limited time in which to prove their debts, but 
they did not doso. Upon aclaim by the American 
administrator to have the surplus English assets 
transferred to him for distribution among the 
American creditors :—Held: the English Ct., 
having exercised its discretion, was not bound to 
order the surplus assets to be transferred to 
Amcerica.— He LORILLARD, GRIFFITHS v. CATFORTH, 
[1922] 2 Ch. 638 ; 92 L. J. Ch. 148; 127 L. 'T. 613 ; 
38 T. L. R. 666, C. A. 


8276. ——— Payment direct to legatees—To save 
costs.|-—-Where an estate sold under a decree is 
reported by the master insufficient to pay the 
legacies charged on it, & the amount of those 
legacies is found, the ct., upon petition, will alter 
the decree, & order the purchase-money to be paid 
directly to the legatees, in order to save the costs 
of payment into ct. in pursuance of the decree.— 
ZIMMER v. ZIMMER (1845), 5 L. T. O. S. 388. 


8277. Amounts less than £10- Whether paid 
direct to persons entitled.} --The ct. will not. order 
payment out of ct. to the solr. of a legatec, of any 
sum cxceeding £10.- -HAWKINS v. Dob (1841), 1 
iene 146; 11L.J.Ch. 97; 5Jur.1180; GOE. R. 





8278. - —- -——.|—BEaR v. SMITH, No. 9010, 
post. 

8279. -- -—— ..|- Re Butt, Benn v. Brews, 
[1894] W. N. 9. 


payment of the order & properly 
applicable thereto, but on taking the 
accounts in ct. it appesrod that since 


1860 the exors. 
filed by the cre 


had had sufficient 
funds for that D pd ae On - itiol 
tor, the ct., under these 
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8280. Payment to defendant representative- - 
Before decree in creditor’s action—-On arrangement 
with creditors.|Ex py. BURDETT, BURDETT wv. 
Rawson (1845),5 L. T. O. S. 142; 9 Jur. 341. 


J. Provisions for Annuities. 
See, generally, RENT CHARGES & ANNUITIES. 


8281. How provided for—Setting aside fund.} -~- 
One by will gives an annuity out of his personal 
estate; if the exor. has misbehaved himself, the 
ct. will order part of the personal estate to be set 
aside to secure this annuity. BATTEN v. KARNLEY 
(1723), 2 P. Wms. 163; 2 Eq. Cas. Abr. 456; 
24 KB. R. 683. 

Annotation :-—Mentd. Re Hiscoo, Hiscoe v. Waite (1902), 71 

L. J. Ch. 347. 

8282. Purchase of government annuities.|— 
BROwN v. TATNALL, No. 8260, ante. 


8283. ——— Declaration of lien on real estate.] -- 
Testator, previous to the marriage of his daughter, 
gave to the trustee of her settlement a bond, 
whereby he bound himself, his heirs, exors. & 
administrators, in the sum of £3,000 the condition 
of the bond to become void upon Pa of an 
annuity of £200 for the benefit of his daughter. 
Testator appointed another daughter his sole 
devisee. The annuity was duly paid. Upon bill 
by the daughter alleging that there were grounds 
for believing that the real estate of testator was 
being wasted, & praying to have the annuity 
secured :—Held: the daughter was entitled to a 
decree declaring that she had a lien on testator’s 
real estate to the amount of the value of the 
annuity in the event of its falling into arrear, but 
that she must pay the costs of all parties to the 
cause.—NORMAN v. JOHNSON (1860), 29 Beav. 77 ; 
a a: 759 5 6 Jur. N.S. 905; 8 W. R. 300; 54 

. RR. 555. 


Annotations :-—Folld. Burrell v. Delovante (1862), 30 Beav. 
550. Refd. Woolaston v. Woolaston (1877), 37. 'T. 631. 
Mentd. Fane v. Fane (1879), 13 Ch. D. 228; Biackeott v. 
Blackett (1884), 51 L. T. 427. 


8284. —-- —-—.]-—Testator gave his real & 
personal estate to trustees, in trust to convert his 
personal cstate, except his Ieascholds, & out 
of the produce ‘to appropriate a sufficient 
portion ’’ to pay an annuity which he had agreed 
to pay on the marriage of his daughter. Le gave 
his trustees a discretionary power to sell his real 
& leasehold estates, & they were to hold the pro- 
duce in the manner directed concerning the money 
arising from his residuary personal estate. The 
debts exhausted the personal estate, but the 
realty & leaseholds were sufficient to pay the 
annuity. <A bill having been filed, before the 
annuity was in arrear, to have a fund set apart to 
secure it :—Held: the trustees were not bound to 
sell, & the ct. only made a declaration that the 
annuity constituted a charge on the whole estate, 
& made pltfs. pay the costs up to the hearing.—- 
BURRELL v. DELEVANTE (1862), 30 Beav. 550; 3L 
L. J. Ch. 365; 8 Jur. N.S. 204; 10 W. R. 362; 54 
iE. R. 1003. 


Annotations :—Consd. Woolaston 1». Woolaston (1877), 37 
da. T. 531 4 Fane Uv. Fane (1879), 13 Ch. D. 228. 


8285. Making up deficiency --- Procedure.|-— 
Testator having directed an annuity to be paid 
out of his personal estate, a sum of 5 per cent. 





circumstances, ordered the amount in 
ct. to be paid out to him.—SOVEREIGN 
v. FREEMAN (1878), 25 Gr. 525.—CAN. 


etition 
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stock was, in the course of the cause, ordered to 
to be set apart to answer the annuity. 

This fund having become insufficient for the 
purpose, by the conversion of the 5 per cents. into 
4 per cents. the deficiency was directed to be 
supplicd out of another fund, to which other 
persons interested in the residue had been declared 
to be entitled.—Davigs v. WaTrreR (1823), 1 
Sim. & St. 463; 57 E. R. 184. 


Annolations >—Distd. Kondall ». Russell (1830), 3 Sim. 424; 
Innes #», Mitchell (1846), 1 Ph. 710. efd. Stelfox . 
Sugden (1859), John. 234. Mentd. Arundell +. Arundel) 
(1833), Coop. femp. Brough. 139. 


8286. — —.|—-ATKINSON v. Boys (1845), 
f 7. I. O.S, 345. 





SUB-SECT. 4.—EFFECT OF JUDGMENT on 
ORDER. 


A. In General. 
See, generally, JUDGMENTS. 


8287. Operation in favour of craditors.|— York 
vy, Wire (1846), 7 L. T. 0. 8S. 108; 10 Jur. 168. 


8288. J—(1) A bill filed by one 
creditor on behalf of himself & the others will 
prevent the Stat. Limitation from running against 
any of the creditors who come in under the decree. 


(2) A., the widow & administratrix of B., 
continued B.’s trade after his decease. BL. at his 
death was indebted to C. on balance of account. 
A. continued to receive goods from, & to make 
payments to C. as B. had done, & she was charged 
in account by ©. with the debt. The payments 
made by her to C. exceeded the debt: but a 
balance was ultimately due to C.:—Held: B.’s 
debt was discharged by A.’s payments, & the 
ultimate balance could not be proved as a debt 
against B.’s estate. 

I entertain no doubt that every creditor has 
after filing of the bill an inchoate interest in the 
suit (1lART, V.-C.).—STERNDALE v. HANKINSON 
(1827), 1 Sim. 393; 57 EB. Rt. 625. 


Annotations :—Ae to (1) Consd. J?e Greaves, Bray v. Tofield 
(1881), 18 Ch. D. 551. Refd. Borrington v. Evans (1835), 
1Y. &C, Ex. 434; St. John v. Boughton (1838), 9 Sim. 

; Watson v. Birch (1847), 15 Sim. 523; Bennett «. 

Bernard (1848), 11 L. T. O. S. 375; Manby v. Manby 

(1876), 3 Ch, D. 101. (da to (2) Gonsd. Woodgate ». 

Kield (1842), 2 Hare, 211. Refd. Thomas v. Griffith (1860), 

2DeG@. F. & J. 555. 








8289. ——— Time from which Statute of Limita- 
tions runs.]—An ordinary administration decree 
in a legatee’s suit operates as a judgment in favour 
of creditors ; so that time under the Stat. Limita- 
tions begins to run from the date of decree.— 
ie v. FIncuH (1876). 45 L. J. Ch. 816; 35 L. T. 
235. 

8290. —-— & of estate—To prevent Statute of 
Limitations running against set-off.|— Re BALLARD, 
LOVELL v. FORESTER, [1890] W. N. 64. 


See, further, LIMITATION OF ACTIONS. 


PART VIII. SECT. 5, SUB-SECT. 4.—A. 


m. Power of court to sanction com- 7. 
promise of administration action—After 
wdgment—W here infants interested. |— 
SCHOLES v. DouGLas, [1911] S. R. Q. 
183.—AUS. 


PART VIII. SECT. 5, SUB-SECT. 4.—B. 


82921. Whether on parties only.|—The 
ct. ordered the sale, for payment of 
debts of deceased of a portion of lands 


not bindin 


the interest of 
& G.) 384.—CAN, 


which deceased held in common with 
J ae to the hee dea Be contact 
» had recovere u en 8 
the devisees of the interest of d d 
& recorded the same to bind lands :— 
Held: the judgment so recorded was 
as against pitf. who pur- 
chased the land sold under order of the 
ct., the subject of the sale being 

eveased.— PHINNEY 
v. CLARKE (1895), 27 N. 
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8291. Rights of creditors—How affected.|— 
TIARRISON v. Kirk, No. 8222, ante. 


-—— To charge on real estate—Under Adminis- 
tration of Estates Act, 1833, c. 104.|—-Sec Part IV., 
Sect. 2, sub-sect. 1, D., ante. 


B. On Whom Binding. 


8292. Whether on parties only.J|—ANON. (1677), 
2 Gas. in Ch. 232; 22 B. R. 923, L. C. 

8293. -}-—BrLount v. WINTERTON (KART) 
(1785), Rom. 169. 
Annotation :—Retd. 

Bro. C. C. 31. 

8294. .]|—Legatees & annuitants are bound 
by the proceedings in a suit for administration 
between the exors. & residuary legatees & devisees ; 
although there may be a question as to the debts 
being primarily charged on the real estate, & 
which may incidentally affect them. Therefore, 
after decree in such a suit, legatees cannot sustain 
an administration suit against the exors.— 
JENNINGS v. PATERSON (1851), 15 Beav. 28; 18 
L. T. O. 8S. 82; 51 EK. 1. 446. 


8295. Effect of service of decree.|—Testator 
invested certain moneys in the name of his sister, 
& made a will giving her an annuity, & appointing 
pltfs. his residuary legatees. Pltfs. then obtained 
the ordinary administration decree against the 
exors., served it on testator’s sister, & moved for 
an injunction to restrain her from dealing with the 
fund invested in her name by testator, which she 
claimed as her own :—Held: the question between 
testator’s estate & his sister could not be tried in 
this way, but required the institution of a distinct 
suit.— WALKER v. SELIGMANN (1871), L. R. 12 Eq. 
152; 40 L. J. Ch. G01; 25 L. T. 294. 


Annotati m :-—Apld. Re Parkes, Simpson v. Parkes (1892), 66 
a T ol. 





Whittaker v. Whittaker (1792), 4 








L. T.1 

8296. — — —-—.]--May v. NewTon, No. 7921, 
ante. 

8297. —_— Whether servics necessary— Under 


R.S. C., Ord. 16, r. 40.|--D. the residuary legatece 
of Y. brought her action for administration of 
Y.’s estate ugainst KR. the surviving exor. Y. had 
been the surviving extrix. of her husband. V., 
one of the residuary legatees of the husband, 
shortly afterwards, brought her action against R., 
as sole deft., for administration of the husband’s 
estate, alleging breaches of trust by Y. & asking 
administration of her estate if R. as her representa- 
tive, did not admit assets to pay what should be 
found due from her estate to the husband’s estate. 
On Feb. 28, 1885, V. moved for judgment. There 
was no evidence before the ct. that Y. was indebted 
to her husband’s estate, or that she had been guilty 
of wilful neglect & default. KR. by his counsel 
admitted that she was so indebted, & he submitted 
to a judgment directing an account of personal 
estate of the husband which she had received, or 
but for her wilful neglect or default might have 


8292 ii. .]}—Legatees entitled to 
a share of the residue of an estate are 
not bound by the accounts & pro- 
per rae Sage Be hor eee action 
nstitu y other residuary legateos 
in which they have not been added 
as parties, & of which they have received 
no notice.—UFFNER v. LEWIS, Boys’ 
HoME v. LEwis (1903), 20 CG. L. Ty 

8292 iii. ———.]—-H ARDMAN v. LEKCH 
(1874), 8 I. R, Kq. 400.—- IR. 
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Gect. 5.—Judgment or order for administration: 
Sub-sect. 4, B., C. & D.] 


received, with an inquiry as to balances in her 
hands, & directing administration of her estate. 
It appeared that, from information R. had received, 
he felt sure that Y. would be found a debtor to 
her husband’s estate, & that wilful default would be 
established against her, & that it was not advisable 
to incur the expense of contesting these points at 
the hearing. D., on June 26, 1885, moved under 
above rule, to discharge or vary the judgment of 
Feb. 1885. This motion was refused on the 
ground that D. had not been served with the 
judgment. * D. appealed from this refusal & also 
applied for leave to appeal from the judgment :— 
Held: (1) leave could not be given to a residuary 
legatee to appeal from a decree made against the 
exor. at the suit of a creditor, as the exor. 
completely represented the estate for the purposes 
of such a suit, & the residuary legatee could not be 
made a party to a suit, & the case was quite 
different from one where leave to appeal was 
applied for by a person, who, though not according 
to the present practice a necessary party to the 
suit, would have been a proper party to it ; (2) the 
application of June, 1885, to vary the judgment 
was not supported by above rule, the case not 
falling within that rule, which only applied to 
cases where service of an order was necessary in 
order to make it binding, whereas here the order 
was binding without service, & D. was not a proper 
person to be served; (3) although R. might have 
acted injudiciously in submitting in Feb. 1885, to 
an order which went further than any order that 
could have been made adversely on the materials 
before the ct., the order could not be discharged 
unless the ct. was satisfied that R. had submitted 
to it fraudulently in collusion with V., & in this 
case the ct. was satisfied that R. had acted bond 
fide—Re Younas, DoaGerr v. REvVETT, Re 
Younes, VoLLUM v. REVETT (1885), 30 Ch. D. 
421; 53 L. T. 682; 33 W. R. 880. C. A. 
Annotation :—Generally, Mentd. The Millwall, [1905) P. 155. 


8298. Breach of trust discovered after decree-— 
Whether supplemental relief granted—Breach not 
discoverable at date of decree.|—-Under a decree in 
a legatee’s suit to take the usual accounts, A. went 
in & claimed the residue, which the master found 
him entiuled to; but the residue was not then 
ascertained & no order was made in respect of it :— 
Held: A. was not precluded from afterwards asking 
relief against the exor. in respect of an alleged 
breach of trust, in a suit of his own, he not having, 
in the first suit, been in a situation to investigate 
the accounts of the exor, or to claim the relief 
which he asked in the second.—Gorpict v. KINTON 
(1843), 6 Beav. 517; 49 BE. R. 926, 


8299. — -|—A common administration 
decree having been made & an infant intcrested in 
the estate some years afterwards having presented 
a petition by her next friend for leave to file a 
supplemental bill, with the object of charging a 
trustee of the estate with a breach of trust, which 
she alleged bad been discovered since the date of 
the decree, the ct. granted leave accordingly, 
without requiring an affidavit by the next friend 
that the alleged breach of trust could not with 
reasonable diligence have been discovered at the 
date of the decree. 








PART VIII. SEOT. 5, SUB-SECT. 4.—C. peteied in distributing assets under 


8300 i. Protection against claims on 
in a series of casen, that exors. will he 


he direction of the ct. If they fairl 
eatate.|-—Cts. of Equity have cstublished _give it all the information they Niel ec 
v. HULL (1878), 8 V, L. R. 


EXECUTORS AND ADMINISTRATORS. 


Semble: in such a case, the object being to 
obtain an addition to a decree already made, the 
proper mode of applying for leave is by petition.— 
Re Ho@uTon, HOGHTON v. FippEy (1874), L. R. 
18 Eq. 573; 431. J. Ch. 758 ; 22 W. R. 854. 


C. On Position of Representative. 


8300. Protection against claims on estate.|— 
An estate was administered under the ct., & all 
claims being provided for, the devisee was let into 
possession. A further claim was afterwards made 
against the estate :—Held: the trustees of the 
will were not justified, of their own authority, in 
taking possession to provide for it. 


Where the ct. administers the asscts, the trustees 
are protected against all claims on testator’s estate, 
but legatees still remain liable in respect of their 
beneficial interest.—-UNDERWOOD v. HATTON (1842), 
5 Beav. 36; 49 BE. R. 490. 


8301. .}—(1) Exors. bringing facts plainly 
before the ct. & distributing the assets under its 
direction are absolutely protected against any 
future claims; & the only remedy of a creditor, 
on covenant or otherwise, is against the legatces. 


(2) Where part of the estate had consisted of 
leaseholds held at a profit rent, the estate ordered 
to be distributed without retaining assets to 
indemnify the exors. against liability on the 
covenants.—Re SANFORD’sS TRUST, BENNETT 1. 
Lytron (1860), 2 John. & H. 155; 70 E. R. 1010. 
Annotations :—As to (1) Refd. Williams ». Headland (1864), 





4 Giff. 505. 4s to (2) Polld. Ross v. Tatham (1869), 38 
L, J. Ch. 577. 
8802. ——— For property held by testator as 


executor.|—A dccree in an administration suit 
practically indemnifies exors. against any claim 
in respect of property of which their testator was 
the surviving trustee & exor. 


A bill was filed for the administration of the 
estate of L., who was the surviving trustee & exor. 
of the will of C. A decree was made, & subse- 
quently a claim was sent in by persons beneficially 
interested under the will of C. On motion by the 
exor. for leave to take proceedings to administer 
the estate of C.:—-Held: the exors. were practically 
indemnified by the decree, & the motion was 
ee v WILLIAMS (1871), 24 


8308. Power to deal with assets—-How restricted 
—Control by court.|—The principle acted upon by 
former Chancellors is that after a decree, an exor. 
cannot deal with the asscts for the purpose of 
investment without the leave of the ct. That 

rmission, will, only on special ground be extended 

the laying out of money on mtge. (LoRD ELDON, 
C.).—WIDDOWSON v. Duck (1817), 2 Mer. 494; 
35 BE. R. 1029, L. C. 


86304. -|—The effect of an order in an 
administration suit, that a personal representative 
shall get in the outstanding personal estate, & 
within a certain date, pay the proceeds into the 
Bank to the credit of the cause, is to earmark the 
outstanding personal estate, & to disable the 
personal pe ear gM from dealing with such 
proceeds otherwise than by paying them as 
directed.— Harris v. Ress (1867), 87 L. J. Ch. 
102; 17L. T. 418; 16 W.R. 91, L. JJ. 


Annotation :—Mentd. Re Blundell, Blundel) ». Blundell 
(1888), 40 Ch. D. 370. 








18.--AUS. 

Whether powers of representative 
affected.}—LONERGAN v. HOBAN, (1896 
a hae Tene ee 


‘a ererers eve 
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8305. —— ——.|—After an administration 
decree has been e all powers of management 
of the estate which may be vested in trustees are 
subject to the control of the ct. ; & the judge who 
exercises such control must be personally satisfied 
of the propriety of the course proposed to be 
adopted by the trustees. Trustees having power 
to invest certain moneys belonging to testator’s 
estate at their discretion, & having also power to 
continue or change securities from time to time as 
to the majority should seem meet, applied to the 
ct. in a suit for the administration of the trust 
estate for liberty to invest the moneys in & to 
convert securities into Amcrican funds or railway 
stocks. Infants were interested in the trust 
estate :—Held: if the trustees had the discretion 
they claimed, which was doubtful, the ct. ought 
not, in a case where infants were interested, to 
permit them to exercise that discretion in the way 
they proposed.--BETHELL v. ABRAHAM (1873), 
L. R. 17 Kq. 24; 43 L. J. Ch. 180; 29 L. T. 715; 
22 W. R. 179. 

Annotation :—Refd. Tempest v. Camoys (1882), 21 Ch. D. 

571. 


8306. ——— -——— Where no injunction granted— 
Nor receiver appointed.|——A decree was made in a 
creditor’s suit for the administration of the personal 
estate of testator, but no receiver was appointed 
nor any injunction granted to restrain the extrix. 
from dealing with the assets. More than two 
years after the decree, & nearly three years after 
the death of testator, his extrix. who was also his 
sole legatee, opened an account with a bank, 
headed ‘ E.G. extrix. of B.G.’’ Inthe poney ae 
year, the account being overdrawn, she deposite 
with the bank a picture belonging to testator’s 
estate to secure the balance then due & further 
advances. It appeared that the bankers did not 
know of the suit, & had not notice of any breach 
of duty on the part of the extrix.:—Held: the 
bank had a valid security on the picture, for the 
doctrine of lis pendens had no application, a decree 
for administration without any injunction or 
appointment of a receiver not taking away the 
power of the extrix. to deal with the assets.— 
BERRY v. GIBBONS (1873), 8 Ch. App. 747; 29 
L. T. 88; 388 J.P.4; 21 W.R. 764, L. JJ. 


Annotations :-—Refd. Price v. Price (1887), 35 Ch. D. 297; 
Wigram v. Buckley, [1894] 3 Ch. 483. entd. 2%e Morgan, 
Pi m v. Pillgrem (1881), 18 Ch. D. 93. 


8307. Power to bind estate—By acknowledgment 
of statute barred debt.|—-After an administration 
decree, an exor. has no right, as against the parties 
interested in the estate, to give an acknowledgment 
to take a debt barred by the Stat. Limitations out 
of its operation.—PHILLIPS v. BraL (No. 2) 
(1863), 32 Beav. 26; 55 H.R. 10. 


Annotation :—Refd. Re Fleetwood & District Electric Light 
& Powor Syndicate, [1915] 1 Ch. 486. 


8308. Power to bind estate—By admissions.|— 
Earls A., B. & C., being successive tenants in tail of 
property held under an inalienable Parliamentary 
title, & B. having, after the death of A., entered into 
ee of the entailed estates, & together with 

hem, of certain leaseholds formerly in the 
possession of A., the exors. of A. brought an action 
of ejectment against B. to recover possession of the 
leaseholds as part of A.’s estate. B. having 
died before trial of the action, another action was 
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0. Action pending at time decree 
made.}—An administration order was 
granted by a Jona] master while a suit 


he will of 


exora. were chi 
& before a year 


ne pending for the construction of 


tration was asked, & in which the 
da with misconduct, 
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brought against C., the successor in title. C., who 
was also exor. of B., compromised the action on 
terms of giving judgment & buying the leaseholds 
at a certain price, with a further stipulation that 
£4,000 should be allowed as a debt from B.’s estate 
in respect of rents reccived by B. Before the 
compromise a creditor’s suit was instituted & a 
decree made for the administration of B.’s estate, 
which was insolvent. On a summons by A.’s 
exors. to prove against B.’s estate for the amount 
of the rents actually received by him :—Held: 
the judgment given in the action against O. was 
not evidence of wrongful possession by B., which 
could serve as a foundation for the claim & the 
admission by the exor. as to mesne profits in the 
compromise was inoperative, being made after the 
decree.—TALBOT v. SHREWSBURY (HARL) (1872), 
L. R. 14 Eq. 503; 20 W. R. 854. 


8309. Power to prefer creditors.|—Exor. may 
pay debts of a higher nature after a decree quod 
computet, not after final——MAson v. WILLIAMS 
(1699), 2 Salk. 507; 91 E. R. 433, L. C. 


8310. ——— Order for account only under R.S. C., 
Ord. 45, r. 1.|—An order in an administration action 
under Ord. 45, r. 1 merely for an account by an 
extrix., & reserving further consideration, does not 
affect the right of creditors to sue her, or her right 
to prefer creditors. Therefore where an extrix. 
who, after such an order had been made against 
her was appointed trustee of a settlement, & 
entitled as such trustee to a debt due from her 
testator’s estate :—Held: she might apply the 
balance of testator’s estate in part satisfaction of 
such debt, though other debts were unpaid. 


Before the order [to account] was made she 
clearly could have paid the trustee the whole of 
the assets, for she would have had the right to 
prefer one creditor to another. Did the making 
of that order make any difference? I1donotthink 
it did, for I find no decree for administration. If 
there had been such a decree, it would have put 
an end to her power of preference (NoRTH, J.).— 
Re BARRETT, WHITAKER v. BARRETT (1889), 43 
Ch. D.70; 59 L. J. Ch. 218; 38 W. R. 59. 
mp i :—Refd. Re Harris, Davis v. Harris, [1914] 2 Ch. 

ve 

8311. Power to alter relative rights of creditors— 
By refusing to plead Statute of Limitations.]— After 
a decree in a suit for the administration of assets, 
an exor. is not at liberty to do any act which 
affects the relative rights of creditors [in this case 
refusal to plead above statute].—-SHEWEN v. 
VANDERHORST (1830), 2 Russ. & M. 75; 39 E.R. 
323 ; on appeal (1831), 1 Russ. & M. 347, L. C. 
Annotations :—Folld. Phillips v. Beal (No. 2) (1863), 32 Beav. 

26. Refd. Briggs v. Wilson (1853), 5 De G. M. & G. 12; 

Fuller v. Redman (No. 2) (1859), 26 Beav. 614; Trevor 
v. Hutchins, [1896] 1 Ch. 844; Ite Fleetwood & District 
Electric Light & Power S Tie (1915) 1 Ch. 486. 


Mentd. Tomlin v. Tomlin (1841), 1 Hare, 236; Beeching 
v. Morphew (1850), 8 Hare, 129. é 


D. As Stay of Proceedings. 
See, generally, PRACTICE. 
8312. General rule.}—(1) Principles upon which 
the ct. acts in restraining proceedings at law, after 


a decree, with reference to the priority of the decree 
or judgment at law & other circumstances. 


death of testator. Upon appeal, 
tor, in which nis- procee before the cassia were 


stayed. Hzy woop v. 
(1879), 


SIVEWRIGHT 
8 P, R. 79.— CAN. 


elapsed since the 
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Sect. 5.—Judgment or order for administration: | 


Sub-sect. 4, D.| 


(2) Motion to restrain a creditor, after a decree 
from issuing execution on a judgment obtained 
from decree de bonis testatoris, ef si non de bonis 
propriis, as to costs refused under the circumstances. 


It has been argued that in cases of this nature the 
ct. pays no regard to the question, whether the 
decree or judgment has priority in time, but 
considers only the quality of the judgment, & that, 
the judgment in this case being a judgment to 
recover de bonis testatoris, the exors. are, as of 
course, entitled to restrain the judgment. creditors 
from issuing execution. I do not accede to that 
argument. The jurisdiction in these cases was 
first established upon questions which arose 
between judgments at law, & decrees in equity, 
for payment of ascertained debts out of the assets. 
It was determined that such decrees & such 
judgments were, in the administration of legal 
assets, to be considered of equal value, & that the 
one which was prior in time, whether decree or 
judgment, should be first satisfied out of the assets. 
In the beginning, a judgment, obtained after a 
decree quod computet, not being a decree for pay- 


the jurisdiction on this, that, the ct. having decreed 
an account of debts & assets, & ordcred payment 
in a due course of administration, must be 
considered to have taken the fund into its own 
hands, & could not suffer its decree to be rendered 
nugatory by altering the course of administration, 
but ought to protect the exor. in obeying its 
decrees; & he, therefore, granted injunctions to 
restrain proceedings at law after a decree quod 
computel, &, as it was the practice, in creditors’ 
suits, for pitf. suing for himself & others to prove 
his own debt prior to the hearing, there was, 
perhaps, not much difficulty in considering a decree 
for the administration of assets, in such a suit, as 
in the nature of a judgment for all the creditors ; 
but Lorp THURLOW, acting on the principle to 
which he attributed the jurisdiction, gave the like 
authority to a decree quod compulet, which was 
obtained in a suit instituted by the trustees under 
testator’s will, & to which no creditor was a party 
(LANGDALE, M.R.).—LEE v. PARK (1836), 1 Keen, 
Ti4; 6L. J. Ch. 93; 48 BE. R. 482. 
Annotations :—Generally, Refd. Rouse +. Jones (1844), 1 
Ph. 462; Ranken v. Harwood, Ranken pv. Boulton (1846), 


5 Hare, 215; Re Womersley, Etheridge rv. Womersle 
(1885), 29 Ch. D. 557. . " 


8313. Judgment obtained before decree— 
Whether execution stayed.|—Lre v. PARK, No. 
8312, ante. 


_ 8314. —— -—-—.]—A_ creditor recovered 
judgment & sued out a writ of fi. fa. thereupon, in 
the lifetime of his debtor, & placed the writ in the 
hands of the sheriff on the day after debtor died. 
A decree was afterwards made in the suit of an 
equitable mtgee. of certain parts of the real & 
personal estate of debtor against his devisce & 
exor. for the sale of the mtged. property, & if the 
proceeds of such sale should be insufficient to 
satisfy pltf.’s debt, then for an account & application 
of the gencral personal & real estate of testator, in 
a due course of administration. After this decree 
the judgment creditor levied, under the fi. fa., 
on goods left by debtor. The exor. thereupon 
moved for an injunction to restrain execution, 
which the ct. refused on two grounds: (a) because 
the decree fur an account & administration of the 
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general estate was not absolute, but was conditional 
on the mtged. property proving insufficient to 
satisfy pltf.’s demand, & (b) because the judgment 
creditor acquired a right to the goods of debtor, 
by virtue of the writ. of fi. fa., from the teste of the 
writ, & therefore paramount to the right of the 
exor.-—RANKEN v. ILARWOOD, RANKEN v. BOULTON 
(1846), 5 Hare, 215; 2 Ph. 22; 1 Coop. temp. 
Cott. 293; 15 L. J. Ch. 446: 7 L. T. O. S. 467; 
10 Jur. 701; 67 Ie. Vt. 802, L. C. 


Annotation :— Refd. Jie Skiggs, Marriage v. Skiggs (1859), 4 
De G. & J. 4. fee ee 


8315. —-— -}—Where a creditor of testator 
obtained judgment against the ecxor. de bonis 
testatoris, & a decree was immediately afterwards 
made in a creditor's suit :— Held: the exor. was 
not entitled to an injunction to stay execution on 
the judgment.—VINCENT v. GODSON (1850), J De 
G. & Sm. 717; 64 EF. R. 675. 


8315a. ——-. ——--.] —A judgment creditor prose- 
cuting an action upon his judgment against the 
exors. of his debtor after notice of decree in 
administration suit will be restrained, & must pay 
the costs of the exors. of proceedings in the action 
taken after such notice, which costs will be set. off 





at law.—BosTon v. RICHARDSON (1855), 25 L. I. 
O. 8S. 104; 3 W. R. 432. 


8316. ---- -- —.J—Creditor obtained a judg- 
ment against his debtor, who shortly after- 
wards died. The creditor then, having revived 
the judgment against the extrix., obtained a 
charging order nist upon shares forming part of 
the estate of debtor. A decree for administration 
of the estate was made on the same day as the 
order nisi, but at a later hour. Plitf. in the suit 
thereupon, & before the order nisi could become 
absolute, applied for an injunction to restrain 
creditor from proceeding upon the order :—Held : 
the injunction could not be granted. 


The grounds of showing cause against an order 
‘must be something prior to the date of such 
order.—HALY v. Barry (1868), 3 Ch. App. 452 ; 
a a J. Ch. 723; 18 L. T. 491: 16 W. R. 654, 


Annotations :—Distd. Finney rv. Hindo (1879), 48 L. J. 
Q. B. 275. Consd. te Womersicy, Etheridge v. Womersicy 
(1885), 28 Ch. PD. 557; Brereton ev. Kdwards (1888), 21 

-.B. D. 488; Stewart vr. Rhodes, (1900) 1 Ch. 386, 

éefd. fe Imperial Steam & Household Coal Co. (1868), 
37, «J. J. Ch. 517; He Hutchinson, Er a Hutchinson 
(1885), 16 Q. B.D. 515; Re Bell, Carter r. Stadden (1836), 
54 L. T. 370; Re O'Shea’s Sottmt., Courage v. O'Shea, 
11895) 1 Ch. 325; Ze Thomas, Sutton, Carden ». Thomas 
(1912), 81 L. J. Ch. 603. Mentd. Hewat vr. Duvenport 
(1872), 21 W. R. 78. 


8317. —--- -—-—— Pendency of administration 
proceedings sufficient.)-—-Testator domiciled in 
England, but occasionally residing in Scotland, 
gave the residue of his real & personal estate, the 
bulk of which was locally situated in England, to 
two of his sons, one of whom at the time of 
testator’s death was indebted to an insurance Co., 
carrying on business in England & Scotland. The 
will was proved in England, & probate recorded 
in Scotland. ‘The insurance co., having previously 
obtained judgment in an English ct., instituted 
proceedings against the exors. in the Ct. of Session 
to arrest, in their hands, the share of debtor in 
testator’s residuary estate. One of the exors. 
filed a bill for administration of the estate in 

ingland, & moved for an injunction to restrain 
the proceedings in Scotland. ‘The ct. granted the 
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injunction upon pltf.’s undertaking to obtain an 
administration decree forthwith. 

In such cases the mere fact of a bill pending for 
administration in this ct. is suflicient to support 
the injunction. It is not necessary that there 
should have been a decrec.—BAILLIE v. BAILLIE 
(1867), L. R. 5 Eq. 175; 37 L. J. Ch. 225; 17 
L. T. 376; 16 W. R. 272. 


8318. —--—.|— Judgment creditor of in- 
testate having obtained a garnishee order, under 
U. I. P. Act, 1854 (c. 125), 8. 61, against a debtor 
to the estate, before decree in an administration 
suit :——Held: he could not be restrained from 
enforcing such order.-—/te BAKNES, IJARPER v. 
BARNES (1866), 36 L. J. Ch. 63; 15 1. T. 312. 


8319. ——- -——.|]—Proceedings to enforce a 
county ct. judgment obtained bond fide against an 
exor. for a debt of testator will not be restrained by 
the Ch. Div. merely because an administration 
action was pending at the time that the judgment 
was pronounced, & an administration decree has 
since been made. 

An extrix. having failed to satisfy a debt owed 
by her testator, the assets being insufficient for 
payment of all his debts in full, the creditor took 
out a county ct. summons against her as extrix., 
& obtained judgment by default. Payment being 
still not made, he obtained an order for her commit- 
ment. Before the date of the judgment another 
creditor commenced an administration action in 
the Ch. Div., in which, after the judgment, but ' 
before the commitment order, the usual administra- 
tion decree was made, & a receiver appointed. 
There was no question of mala fides on either side. 

The extrix. now moved for a stay of proceedings 
under the commitment order, on the ground that 
all the assets in her hands available to satisfy the 
judgment debt had been taken from her by the 
administration decree. 

Motion dismissed with costs.—Re WOMERSLEY, 
KHTHERIDGE v. WOMERSLEY (1885), 20 Ch. D. 557 ; 
54 L. J. Ch. 965 5 53 L. T. 260; 33 W. R. 935. 
Annotation :—Refd. Re Thomas, Sutton, Carden v. Thomas, 

{1912] 2 Ch. 3148. 

8320. Judgment obtained after decree-—Stay 
of execution—Against estate assets.|—If in an 
action by «a bond creditor against the heir of an 
intestate, the latter plead a false plea, the ct. will, 
after a decree obtained in a suit by another 
creditor for the administration of intestate’s 
assets, restrain the pltf. at law from taking out 
exccution against the assets, but not from pro- 
ceeding against the heir personally.-—PRICE v. 
KvANSs (1831), 4 Sim. 514; 58 BR. RR. 193. 

Annotation :—Refd. Lee v. Park (1836), 1 Keen, 714. 





:_—— —— —— ]—To an action brought 
by a creditor of testator the cxors. pleaded the 
decree in a suit for the administration of testator's 
assets. The plea was held to be bad in law, & 
Judgment was given for pltf. at law. The ct. 
restrained him from enforcing his judgment 
against testator’s assets, but not against the 
exors. personally.—-BURLES v. POPPLEWE1L (1839), 
10 Sim. 383; 4 Jur. 244; 59 EK. It. 663. 


8322. Action pending at time decree made— 
By creditor against representatives— Proceedings 
stayed.|—(1) Where a judgment creditor receives 
notice of the decree in a creditor's suit before he 
has obtained judgment against the exors. he will 
be restrained by injunction from proceeding to 
trial; & a false plea by the exors. merely for the 

J.—VOL. XXIV. 
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purpose of staying the proceedings at law, by an 
application to this ct., does not deprive them of 
their right to protection. 

(2) The principle of the cases on which the ct. 
restrains proceedings at law after a decree in a 
creditor’s suit considered. 


It was said that, as the exors. had put in a plea 
of plene administravit, Rie ought to have been 
permitted to go to trial in order to falsify that 
plea. ... It is clear that, on a plea of plene 
administravit, if the verdict went for pltf., the 
judgment must be de bonis tesiatoris only, & for a 
sum not exceeding the value of the goods found to 
have been in the hands of the exors. The principle 
on which those decisions proceed fails, because it 
was assumed very incorrectly that the judgment 
must be de bonis testatoris, et si non de bonis 
propriis. If there be goods of testator, pltf. 
might bring an action on the judgment against 
his exors., on the suggestion of a devasiavil. The 
exors. cannot then plead plene administravit but 
can only deny against the exors. out of the assets. 
If they could prove there were no assets, that would 
be a discharge. If they proceed to trial, & the 
jury find assets, they will be withdrawn from the 
general administration (LORD LYNDHURST, C.).— 
VERNON v. THELLUSSON (1844), 1 Ph. 466; 14 
L. J. Ch. 83; 41L. T. O. S. 149; 0 Jur. 145; 41 
E. R. 709. 


Annotations :—As8 to (2) Refd. Ranken v. Harwood, Ranken 
v. Boulton (1846), 5 Hare, 215; Vincent v. Godson (1850), 
3 DeG. & Sm. 717. 

















8323. — —— .;— ROUSE tv. JONES, No. 
8U62, ante. 
8324. -;—-The usual decree for 


an account having been pronounced in a creditor’s 
suit, & the usual notice of the same having been 
published, a creditor brought an action against 
the exors. for an alleged debt of testator. On 
motion by the exors. the action was restrained ; 
but the costs both at law & in equity were reserved 
till it should appear whether the creditor would 
establish his claim.— BURNETT v. BURNETT (1845), 
6L. T. O.S. 274; 10 Jur. 4. 


8325. -- — -—— ----—.]—After a creditor had 
commenced an action against the administratrix 
of his debtor a decree was made, in a suit by the 
next of kin against the administratrix, for the 
administration of intestate’s estate; & the 
administratrix gave notice of the decree to the 
creditor. Lle then gave notice to her that he should 
proceed with his action, unless he was paid the costs 
of it: & the costs not being paid, he delivered his 
declaration. Whereupon the  administratrix 
appeared to the action & called on the creditor, 
who was out of the kingdom, to give security for 
the costs of it. 


The ct., on the application of the administratrix, 
restrained the creditor from proceeding with his 
action, but gave him all his costs at law & alsv 
the costs of the motion, & ordered the adminis. 
tratrix to bring the intestate’s assets into ct. 

-TURNER v. CONNOR (1847), 15 Sim. 630; 60 
kK. R. 764. 
sieves :—Mentd. Menzies v. Connor (1851), 3 Mac. & 





8326. .|-—Upon motion for in- 
junction to stay a creditoi’s action on ground of 
notice of decree in administration suit. Motion 
granted, & creditor’s costs taxed up to the time of 
notice.—MACMULLEN v. ACRES (1852), 1 W. R. 77. 


8327. ——_- ——— In foreign court.]—The rule, 
T 
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eel. 5.—Judgment or order for adminisiralion ; 
ace eae D.; sub-sect. 5. Sect. 6: Sub- 


sects. 1 & 2.] 


: ; eh ain 
hich prevents a creditor from roceeding Wi 

Retion Tor the recovery of his ebt after a decree 
in an administration suit, is applicable to the — 
of a creditor proceeding in a foreign ct., & Lib 
render him liable to the costs of an application 
restrain him after he has received due notice of the 
decree.—GRAHAM v. MAXWELL (1849), 1 Mac. & 
G. 71; 1H. & Tw. 247; 18 L. J. Ch. 225; 13 
Jur. 217; 41 E. R. 1189, L. C. 


ions -—Refd. Pennell rv. Roy (1853), 92 L. J. Ch. 
sar Carron Iron Co. v. Maclaren (1855), 5 H. L. Cas. 


416: Re Low, Bland v. Low, [1894] 1 Ch. 147. 

8328. Ireland.]—Under a decree 
for the administration of testator’s personal estate 
in England, P. carried in a claim for the specific 

rformance of an agreement to grant a lease of 
ands in Ireland. P. afterwards commenced a 
suit in Ireland against the exor. & others for 
specific performance of the same agreement :—- 
Held: the exors. were entitled to an injunction 
to restrain P. from further prosecuting the Irish 
suit against them.—EvusTAceE tv. Luoyp (1876), 35 
L. T. 900; 25 W. R. 211. 

8329. -—— Power of court.;— Although 
judgment has been given for the administration of 
an estate, the ct. has no power to restrain a foreign 
creditor from proceeding in a foreign ct. against 
the administrator ; but if judgment were obtained 
in the foreign ct. against the administrator by 
default, it would only be treated in the administra- 
tion action as primd facie evidence of the debt.— 
Re Boyse, CROFTON v. CROFTON (1880), 15 Ch. D. 
591; 49 L. J. Ch: 689; 29 W. R. 169. 

Annolation :—Reld. Re Low, Bland r. Low, [1894] 1 Ch. 147. 


8330. In county court.]—After a decree or 
order on summons for the administration of an 
estate, a legatee will be restrained from proceeding 
in the county ct. to recover a legacy, & that not- 
withstanding the legatee submits to take a 
judgment against the exor. de bonis propriis, 
alleging a devastavilt.— RATCLIFFE v. WINCH (1853), 
16 Beav. 576; 22 L. J. Ch. 915; 21 L. T. 30; 17 
Jur. 586; 51 E. R. 902; subsequent proceedings, 
17 Beav. 217. 


Decree or judgment in foreign suit.]|—See Con- 
FLICT OF Laws, Vol. XI., pp. 483 ef seg., Nos. 1359 


el seq. 




















SUB-SECT. 3.—How ENFORCED. 
See Debtors Act, 1869 (c. 62), 8. 4. 


8331. Attachment—Fallure to account.]—A rule 
for an attachment against an exor. for not 
accounting pursuant to a rule of ct. was made 
absolute, though that rule had not been personally 
served, upon an affidavit that deft. kept out of the 
way to avoid being served & that a copy had been 
left at the house with the daughter of deft.— 
He Barwick (1835), 3 Dowl. 703 ; 5 Tyr. 431, 
Annotation :—Refd. Re Guard (1842), 6 Jur. 916. 


8332. —— Necessity for service of notice 
of motion.]—-On Apr. 27 an order was made that 
deft., who had not entered an appearance in the 
action should, within fifteen days after service of 
the order, leave at the chambers of the judge 
certain accounts & statements. The order was 
served on deft. personally on May 12. Deft. did 
not comply with the order & on June 8 plitf. gave 
notice of motion for leave to issue an attachment, 
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against him. The notice was not 

but was filed with the offloer of the ch rus sis 
R. 8. O., Ord. 67, r. 4:—Held : as pith. ovidon 
knew where to find deft., leave ought not to 

.. en to issue an attachment unless notice of t 
motion was served on deft.—Jte Basserr, Bassk 
». Bassett, {1894] 3 Ch. 179; 68 L. J. Ch. 84 
38 Sol. Jo. 564; 8 R. 474. 


8833. Non-compliance with order to p 
into court—Sum to be paid must be specified.]— 
SPICER, SPICER tv. SPICER, [1881] W. N. 85. 
Annojetion ion :—Refd. Re Woathorley (1918), 88 L. J. K. 

482. 

8334. ——— Necessity to prove exeouto: 
control over eee An exor. 
default in payment of a sum of money which h 
been found due from him in an administrati 
action, & which he has been ordered to pay in 
ct., he is within the third exception to Debt« 
Act, 1869 (c. 62), s. 4 (notwithstanding that t 
sum partly consists of a debt which was owing 
testator in his lifetime), if the exor. was in 
fiduciary relation to testator in respect thereof 
testator's lifetime. 

It is at the same time necessary to show that t! 
money ordered to be paid into ct. had been 
the exor.’s possession or under his control. Cons 
quently where the order directs payment of a su 
composed of principal & interest not distinguish: 
awrit of attachment cannot be issued, becau 
so much of the sum as represents interest cann 
be said to have been in his possession or under h 
control.—Ke HickKrEy, HICKEY v. COLMER (1886 
55 L. T. 588; 35 W. RR. 83. 

8335. --.§- In an action again 
exors. & trustees to recover pltf.’s share of testator 
residuary estate, the master had by his certitica 
found that defts. had received personal estate « 
testator not specifically bequeathed to a certai 
amount, & had paid, or were entitled to be allowc 
in account, certain other sums, leaving a balan: 
oa from them, one-fourth of which was due t 
pitf. 

The certificate was based upon (inler alia) a 
affidavit of defts., in which they set forth a fu 
account of testator’s personal estate, which ha 
come to their hands or the hands of either of then 
or to the hands of any person or persons by the 
order or the order of either of them, or fur the 
use or the use of either of them. 


The account contained particulars of the 
receipts, including various sums of cash. 


Defts. having failed to comply with an order t 
pay into ct. the amount found to be due from the! 
to pitf., a motion for attachment was made again: 
them :--Held: there was no evidence of acti 
receipt by defts., & consequently the money ws 
not shown to be ‘‘ in their posseasion or under the 
control’”’ within the exception to Debtors Ac’ 
1869 (c. 62), 5. 4; & no order made on the motio1 
—Re FEWSTER, HERDMAN v. FEWSTER, [1901] 
Ch. 447; 70 L. J. Ch. 254; 84L.7T.45; 17T.L.1 
205; 45 Sol. Jo. 240. 

ANCA i Folld. Re Mt res Kmasle aceriis Aha 
Ul. WO, . * o s 

L. Tc isl. Rela he Voderwood, Ie Bowles, Us ve. V 

(1903), 51 W. RK. 335, . 

8336. —---~ -——— Pr ar ag WILKINS, EMSLE 
vw. WILKINS (1901), 46 Sol. Jo. 14. 

A tcestion :—Consd. Harper v. MoIntyre (1908), 99 L. ‘ 
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8337. --—— Representative a married woman- 
Jurisdiction to make order.J|—Where a 
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woman administratrix is ordered to pay into ct. 
a sum of money belonging to the estate of intestate 
& shown by her account of intestate’s personal 
estate to be in her possession, in the absence of any 
evidence that she committed a devastavit, the 
order should be in the common form & should not 
be restricted to payment out of her separate estate ; 
& if she fails to comply with the order the ct. has 
jurisdiction to make an order for attachment 
against her. 


Semble : if the object of the order had been, not 
for the better securing of the fund, but to compel 
the married woman to make good a loss occasioned 
by her devastavit, the order should have been made 
in the form prescribed in Scott v. Morley (1887), 
20 Q. B. D. 126, & she would not have been liable 
to attachment for non-compliance with it.— 
Re TURNBULL, TURNBULL v. NICHOLAS, [1900] 1 
Ch. 180; 69 L. J. Ch. 187; 811. T. 489; 48 W. R. 
136; 16 T. L. R. 45; 44 Sol. Jo. 59. 


Secr. 6.—ACTION BY CREDITORS. 
Sus-sect. ]1.—IN GENERAL. 


8338. Suits by legatees distinguished.|—Doopy v. 
Hiaains, No. 7850, ante. 


8339. Payment of the debt——Right of repre- 
sentatives to pay—After suit filed.|—An exor. or 
administrator may, after a suit is instituted 
against him for an account, pay any simple contract 
or specialty creditor, & will be allowed such pay- 
ment in passing his accounts.— MALTBY v. RUSSELL 
OU aa & St. 227; 3L. J. 0.8. Ch. 85; 57 


Annotations :—Retd. Wood 
Neeves v. Burrage (1849), 14 L. T. O. S. 394 


8340. Decree for immediate payment—Not 
decree for account—Where debt admitted by 
executors.|—In a suit by a creditor on behalf of 
himself & all other creditors, if the debt of pltf. be 
admitted or proved, & the exor. or administrator 
admits assets, pltf. is entitled at the hearing to an 
immediate decree for payment & not to a mere 
decree for an account. 


After the decree, every creditor has an interest 
in the suit; but the question is, whether pltf., 
until decree, is not dominus litis, so that he may 
deal with the suit as he pleases (WIGRAM, V.-C.).— 
WOODGATE v. FIELD (1842), 2 Hare, 211; 111L. J. 
Ch. 321; 6 Jur. 871; 67 E. R. 88. 

Annotations :—Refd. Savage rv. Lane {1847), 6 Hare, 32; 

Field v. Titmuss (1851), 1 Sim. N. 8, 218. 

8341. When particular not general account 
taken—Single creditor—Seeking payment of own 
debt only.|—-Where a single creditor files a bill for 
the payment of his own debt only the ct. does not 
direct a general account of testator’s debts, but 
only an account of the personal estate & of that 
particular debt, which is ordered to be paid in a 
course of administration.—A.-G. v. CORNTHWAITE 
(1788), 2 Cox, Eq. Cas. 44; 30 E. R. 21, L. C. 
Annotation :-—Consd. Re Blout, Nayler v. Blout (1879), 27 

W. R. 865. 

8342. Establishment of will—Against heir— 
Necessity for—Administration of Estates Act, 1838 
(c. 104).])—In a creditor's suit, since above Act, 


v. Weatall pee You. 305; 





PART VIII. SECT. 6, SUB-SECT. 2. 


p. Absence of personal estate — 
Order for administration of realty.}— 


Held: 


in the absence of 
estate, pitfs. in a creditors’ 
entitled to an order for the adaminie- 
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making the real estate subject to the debts, it is 
not necessary to establish the will against the 
heir.—GoOoDCHILD v. TERRETT (1843), 5 Beav. 398 ; 
49 E. BR. 632. 

Annotation :—Refd. Reid v. Territt (1844), 1 Coll. 1. 


SuB-SECT. 2.—WHEN MAINTAINABLE. 


8343. Where representatives refuse to act—Or 
unable to do so.|—-Suit by a creditor against persons 
accountable to the estate allowed in a special case ; 
as, where the representatives cannot, or will not, 
act.—BURROUGHS v. ELTON (1805), 11 Ves. 29; 
32 E. R. 998, L. C. 


Annotations :—Befd. P v. Hewitt (1835), 7 Sim. 471; 


earse 
Barker ». Birch (1847), 1 De G. & Sm. 376; Stainton v. 


Carron Co. 1654), 18 eav. 146. Mentd. Doswell v. Reece 


(1865), 13 L. T 

7 filed a bill on behalf of 
& other creditors against certain exors. who had 
renounced. Subsequently, he took out administra- 
tion, & amended his bill by inserting an allegation 
to that effect, & a prayer for administration 
generally :—Held: he must still be regarded as 
pitf. in a creditors’ suit, & therefore could not get 
a decree until the instrument, under which he 
claimed as a creditor, had been stamped.— 
NICHOLS v. NICHOLS (1862), 10 W. RB. 598. 


8345. Simultaneous suit by legatee—Decree 
obtained—No bar to decree in creditor’s suit.|—A 
residuary legatee filed a bill against the personal 
representatives of testator for an account & pay- 
ment. Before decree in that cause, a creditor of 
testator, upon a bond, in respect of which no 
interest had been paid, or acknowledgment of 
debt made for upwards of twenty years, filed a 
creditor's bill against the same representatives ; 
& defts. by their answer to the second bill, admitted 
the existence of the bond debt. Afterwards, 
pitf. in the first cause obtained the common decree 
in @ residuary legatee’s suit, & defts. thereupon 
moved for & obtained an order that all further 
proceedings in the second cause might be stayed. 
The Lord Chancellor, on appeal, discharged that 
order, & in the second cause made the common 
decree in a creditor’s suit, & directed the report 
to be made in both causes.—BUDGEN v. SAGE 
(1838), 3 My. & Cr. 683; 40 E. R. 1089, L. C. 
Annotation :—Refd. Suiese v. Lowther (1843), 2 Hare, 424. 


8346. Acts of deceased alleged to be felonious— 
Embezzlement.]—A creditors’ suit was instituted 
by A. against the representatives of B. The bill 
alleged that B. had been a confidential clerk of A. ; 
that B. had fraudulently appropriated money 
belonging to A., & concealed the fraud by false 
entries in A.’s books, & that the fraud had not been 
discovered until B.’s death. The bill sought for 
 etsbeana to A. of the sums so appropriated. A 

emurrer on the ground that the eged acts, 
being felonious, were not the subject of a civil 
remedy, was overruled.—-Wi1CKHAM v. GATRILL 
(1854), 2 Sm. & G. 353 ; 2 Eq. Rep. 805; 23 L. J. 
Ch. 783; 23 L. T.O.S. 252; 18J.P.677; 18 Jur. 
768; 2 W. R. 673; 65 E. R. 433. 


8347. Against estates of two testators—Where 
joint debtors.]|—-Though an account of real estate 
can only be had at suit of a creditor in a bill on 


nal tration of the real estate of deceased.— 
on were MCDONNELL rv. MolIsaao (1891), 23 
N. 8. R. (11 R. & G.) 407.—OAN. 


T 2 
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Sect. heres ae Ly creditors: Sub-sects. 2,3 & 4, 
A. (a).| 


behalf of all creditors, still, if in a suit not so 
entitled, it becomes expedient to take such an 
account, the ct. will, at the hearing, direct the bill 
to be taken as a bill on behalf of creditors. There 
is no objection to a bill for an account of the estates 
of two testators who are joint debtors.— Woops 
v. SOWERBY (1865), 14 W. KR. 9. 


8348. Where party intermeddles with assets—- 
Without authority—Need not be charged as executor 
de son tort.]|—(1) An exor. who has not proved his 
testator’s will, but has received assets may be made 
a deft. to an action by a creditor to the extent of 
the assets he has received. 


(2) Where a person has intermeddled with the 
assets of a testator without authority, he may be 
sued by a creditor of the estate as exor. de son tort, 
to the extent of the assets he has received; « it 
is not necessary, to support such an action, to 
charge him expressly with having acted as exor. 
de son tort; it is sufficient to allege that he has 
intermeddled with the assets without authority. 
#e LovErT, AMBLER tv. LINDSAY (1876), 3 Ch. D. 
a. 45 L. J. Ch. 768; 35 L T. 93; 24 W. R. 


8349. After laches by creditor.|-—Creditors are 
not relieved in equity after gross laches: therefore 
where a creditor seven years after coming of age 
filed a bill to obtain the benefit of a decree to 
account, & after answer took no step for thirty- 
three years, & then filed another bill against 
residuary legatees of a party, whose assets were 
distributed with notice to pltf., & against other 
representatives, the bill was dismissed upon the 
laches only ; though the question of satisfaction 
was doubtful.—Hercy v. Dinwoopy (1793), 2 
Ves. 87; 4 Bro. C. C. 257; 30 E. BR. 536. 
.lnnotations :—Consd. Campbell ». Grahain (1831), 1 Russ. 

& M. 453. Refd. Pickering v. Stamford (1795), 2 Ves. 581 ; 

Pearson v. Belchier (1799), 4 Ves. 623 ; Chalmer v. Lradicy 

(1819), 1 Jac. & W. 61; Cholmondeley v. Clinton (1820), 2 

Jac. & W.1; Grenfell v. Girdlestone (1837), 2 ¥.& C. ex. 

662; de Newhouse, kr p. Newhouse (1841), 1 Mont. D. 

& De G. 508 ; Curtis r. Sheffield (1882), 46 L. T. 80. 

8350. Fund remaining in court. —-LASHLEY 
v. Hoaa, No. 8218, ante. 


8351. -——-.]—In a suit of C. v. A/., instituted in 
1858 for the administration of the estate of J., who 
died in 1836, B. & H., the trustees of testator’s will, 
were, by an interlocutory order made in 1860, 
ordered to transfer into ct. a sum of £4,100 consols, 
to answer breaches of trust committed by B. This 
order was never obeyed, & process of contempt was 
issued, which H. avuided by leaving England. By 
an order made upon the further consideration of 
C. v. AM. in 1863, the beneficial interests of B. & 
H., who were children of testator, were ordered 
to be impounded, to make good pro tanto the 
breaches of trust ; but no personal order was made 
for payment, either then or on the sunsequent 
further consideration in 1866. In 1870 H. returned 
to England, & resided in the ncighbourhood of 
London, apparently in comfortable circumstances, 
until her death in 1880. This was known to 
pitf. in the present action, who was the then acting 
trustee of the will of J., & also to the cestuis que 
trust. They, however took no further steps against 








PART VIII. SECT. 6, SUB-SECT. 3. 


q. Personal representative a credi- 
tor.) —- The ersonal representative a d 
may file a bill us a creditor simply 


upen testator’s estate against a devisee 
of lands under the will, after the 
personal estate is exhausted, & obtain 
, Gecree as an ordina 
TIFFANY v. TIFFANY (1862), 9 Gr. 


EXECUTORS AND ADMINISTRATORS. 


H. in her lifetime ; but after her death the trustee 
commenced the present action against her exors., 
on behalf of himself & all her other creditors, 
seeking to make her estate liable in respect of 
the unsatisfied balance of the £4,100 consols. 
Some of the cestuis que trust were still infants. The 
action was dismissed on the ground that the 
claim was a stale demand. But on appeal :-— 
Held: (1) the cestuis que trust were not barred of 
their rights by any laches which they or their 
trustec had committed ; (2) their trustee was the 
proper person to sue, & therefore the ordinary 
order ought to be made for the administration of 
the estate of H. as in a creditor's action.— Re CRoss, 
HARSTON v. TENISON (1882), 20 Ch. D. 109; 51 
L. J. Ch. 645; 45 L. T. 777; 30 W. R. 376, C. A. 


Annotations :—CGenerally, Refd. Soar vr. Ashwell, |1893) 
Q. B. 390; Rochefvucauld vr. Boustead, [1897] 1 Ch. 196. 


SUB-sECT. 3.—By WHOM MAINTAINABLE. 
See R.S. C., Ord. 55, rr. 3, 4. 


8352. Creditor to testator’s business—Executor 
carrying on business-—Debts incurred subsequent 
to testator’s death.|—Testator, the owner of 
plantations in Jamaica, having been for many 
years previous to his death, engaged in a course of 
dealing with a commercial house at New York, 
who furnished the necessary supplies to his estates, 
& were to reimburse themselves out of the produce 
consigned to them, one of his acting trustees, who 
after his death, had the management of the estates, 
continued the same course of dealing, & on passing 
his accounts annually in an amicable suit instituted 
in the island, had credit for sums due in respect 
of the supplies so furnished, as being personally 
charged therewith ; he afterwards died insolvent, 
leaving a balance due to the American house, made 
up partly of sums for which he had had credit in 
passing his accounts, & partly of sums for which 
he had not so had credit :—Held: the New York 
house had a right to claim the payment of the 
whole balance against the produce of the estate, 
whether existing in the hands of the surviving 
trustees, or under the protection of the Ct. of Ch. 
in England. 


To a suit for that purpose, the personal 
representatives of deceased trustees, who acted, 
are necessary parties, unless there be a waiver of 
all personal remedy against the trustees, in respect 
of the produce come into their hands.—SIMonp 
v. HIBBERT (1825), 4 L. J. O. S. Ch. 383 on appeal 
(1830), 1 Russ. & M. 719, L. C. 

Annotations : ~Refd. Steele vr. Murphy (1841), 3 Moo. P.O. GC. 

445. Mentd. Morrison rv. Morrison SS) 28m. & G. 


564; Twynam v. Hudson (1862), $1 L. J. Ch. 577; Daniol 
vu. Trotman (1863), 1 Moo. P. C. C. N. 8. 123. 


8353. —-—- ——-- ~~ — eee Bacu, WALKER tv. 
Bac, Luoyp’s BANK v. BAcH, [1892] W. N. 108. 


8354. ——— -——-~.'—Where a testator has 
authorised his exors. to carry on his business, an 
order for administration of his estate may be madwu 
at the suit of a subsequent creditor of the business, 
even although there are no creditors of testator 
himself.—-te SHOREY, SMITH v. SHUOREY (1898), 79 
L. T. 340; 47 W. RR. 1883 43 Sol. Jo. 29. 


= 





158.-- CAN. 


r. Person advancing money to pay 
debts.) — Where pltf. had, at the 
request of the mother of infant heirs, 


creditor, -— 
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8355. Mortgagee.]---A bill may be maintained 
by a mtgee. on behalf of himself & all other the 
creditors of a deccased mtgor.--Skrty v. BENNETT 
fee na ae & CC. Ch. Cas. 40535 7 Jur. 5713 63 
Kk. R. 18). 


8356. Claimant for unliquidated damages —On 
breach of contract.|—Claimant for unliquidated 
damages by reason of a breach of covenant fon a 
sale of land] may institute a creditors’ suit to 
administer the estate of the deceased covenantor. 
-~—BURCH v. CONEY (1850), 14 L. T. O. S. 4145 14 
Jur. 100%. 


8357. Voluntary assignee of debt.} —A voluntary 
assignee of a debt due from a person deceased 
cannot maintain a suit for the administration of 
deceased’s estate.—SEWELL v. Moxsy (1852), 2 
Sim. N.S. 189; 21 L. J. Ch. 824; 18 L. T. O. S. 
270; 16 Jur. 608; 61 E.R. 313. 


8358. Joint creditors—Partnership—-Administra- 
tion of estate of deceased partner.|— Any creditor of 
a deceased partner, whether joint or separate, 
may institute a suit to have the partnership as well 
as the separate estate administered in this ct., 
& the assignees of a surviving partner, who has 
become a bkpt., are proper parties to the suit.— 
Brerr v. BECKWITH (1856), 26 L. J. Ch. 130; 
28L.T. 0.8. 214; 3 Jur. N.S. 381; 5 W. R112. 


8359. —-— J|—Qu.: whether a joint 
creditor of a partnership firm can take out an 
originating summons for the administration of the 
estate of the deceased partner.—Re BARNARD, 
EDWARDS v. BARNARD (1886), 32 Ch. D. 447; 
5D ei J. Ch. 085; 55 L. T. 40; 34 W. R. 782, 
CoA. 

8360. Creditor for trivial sum-—Five pounds.|— 
An annuitant under a will, who was also entitled 
to a debt of less than £5 from testator’s estate, 
after having been informed by testator’s exors. 
that they had set apart a sufficient sum of stock 
to answer her annuity, filed a bill for the adminis- 
tration of testator’s estate. On the motion of the 
exors., the suit was stayed without costs, upon the 
ground that the bill ought. never to have been filed 
in respect of the debt alone, & that there was no 
other dispute between the partics to sustain a suit. 
—Rupbp v. RowE (1870), L. Kk. 10 Eq. 610; 39 
I. J. Ch. 846; 22 L. T. 785; 18 W. 2. 977. 


8361. Poor law guardians—Poor Law Amend- 
ment Act, 1849 (c. 103), ss. 16, 17.| Deceased had, 
for over six years prior to her death, been supported 
as & pauper lunatic at the county lunatic asylum. 
During the whole of this period she was, in fact, 
entitled to an annuity of £24 16s. Ud., payable by 
the comrs. for the reduction of the national debt. 
This fact only came to the knowledge of the 
guardians at the time of her death, or shortly 
thereafter :—Held: (1) the guardians were 
creditors of deceased, within above sects., &, as 
such, cntitled to administration of her estate; 
(2) the claim of the guardians was not limited to 
the period of twelve months prescribed by sect. 16, 
but in respect of such period, they were entitled 
absolutely to repayment, under the statute, &, 
as to a further period, not exceeding five years, 
making six years in all, they were entitled to come 
in & claim as ordinary creditors, notwithstanding 








udvanced money to pay debts of their 
ancestor save the costs of suits 
therefor :—~Held: he was entitled to 
sustain a suit for administration as a 
creditor.—GLAssS v. MUNSEN (1865), 
12 dr. W7— CAN, 


PART VIII. SECT. 6, SUB-SECT. 4.— 
A, (a). 


8362 i. On behalf of all other creditors 
—.4s8 well as on own behalf.}-—Where 
a creditor brings an action for the 
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the fact of their having taken no steps to recover 
payment for such expenditure, during the lifetime 
of the deceased pauper lunatic— LAMBETH 
GUARDIANS v. BRADSHAW (1886), 57 L. T. 863; 50 
J. P. 472. 


In respect of what debts.|-—Sece Sub-sect. 9, post. 


Surn-srer. 4.—OnN WHosk BrniALr MAINTAINED. 
A. Administration of Realty. 
(a) Before 1898. 


$362. On behalf of all other creditors—As well 
as on own behalf.|—-A creditor cannot have a decree 
for the administration of real estate, unless he sues 
on behalf of all creditors.—PONSFORD v. HARTLEY 
(1862), 2 John. & H. 736; 70 BE. R. 1256, 
Annotation :—Apld. Worraker v. Pryer (1876), 2 Ch. D. 109. 


8363. -—— Suit not so entitled—Accounts 
taken on that footing.|—-Woops v. SOWERBY, No. 
8347, ante. 


8364. .]—A single creditor can have 
administration of the real & personal estate of his 
deceased debtor without suing on behalf of ‘ all 
other the creditors,’’ & he should indorse his writ. 
with a claim as a creditor simply.--COorER v. 
BLissETT (1876), 1 Ch. 1. 691; 45 L. J. Ch. 272; 
24 W. R. 235; 2 Char. Pr. Cas. 283. 

Annotation :—N.F, Worraker v. Pryer (1876), 2 Ch. D. 109. 

















8365. .|\—-ADCOCK tv. PETERS (1876), 
2 Char. Pr. Cas. 288, 
8366. -|—(1) The writ of summons in 








an action for administration ought to be intitwled 
in the matter of the estate. 


(2) In a creditor's action for administration of 
real estate it is sufficient that the statement of 
claim should express that pltf. sues on behalf 
of all creditors.—EYRE v. Cox (1876), 24 W. RR. 
317; 2 Char. Pr. Cas. 287. 


Annotations :—As to (2) Expld. & Folld. Re 
Tottenham v. Tottenham, [1396] 1 Ch. 628. Refd. Dover 
Picture Palace & Pessers r. Dover Corpn. & Grundall, 
Wraith, Gurr, & Knight (1913), 11 L. G. R. 971. 


8367. .|—In a creditor’s action for the 
administration of the real estate of a deceased 
person, who has not devised the real estate to 
trustees with power to sell & give receipts, pItf. 
must sue on behalf of all creditors.—WoRRAKER 1. 
PRYER (1876), 2 Ch. D. 109; 45 L. J. Ch. 273; 
24 W. R. 269 ; 2 Char. Pr. Cas. 284. 

Annotations :—Apld. Adcock v. Peters (1876), 2 Char. Pr. 
Cas. 288. Folld. fe Royle, Fryer rv. Royle (1877), 5 Ch. D. 
540; Re Vincent, Parham v. Vincent (1877), 26 W. It. 
94. Consd. Jie James, James v. Jones, }1911) 2 Ch. 318. 


Mentd. London Assocn. for Protection of Trade v. Green 
lands, (1916) 2 A. C. 15. 


8368. .}—In a creditor’s action for the 
administration of an intestate’s real & personal 
estate the writ must be indorsed with a claim by 

tf. ‘‘ on behalf of himself & all other creditors.’’— 
Re RoOYLE, FRYER v. ROYLE (1877),% Ch. D. 5403 
36 L. T. 441; 25 W. R. 528. 
Annotation :—Folld. Re Vincent, Parham v. Vincent (1877), 


Tottenham, 














8369. ——~ ——.]—In an action by a creditor 


administration of the real & personal 
estate of a deceased debtor, he muat 
do so in the name of himeelf & all 
other creditora of d —Re 
Moopy, Rem v. Moopy & Munro 
(1888), 6 N, Z. L. Rn, 402,.—N.Z. 
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Sect. 6.—Action by creditors: Sub-sect. 4, A. (a) & 
(6), & B.; sub-sects. 5,6 & 7, A.] 


for the administration of the real estate of a 
deceased person, it must be expressed in the writ 
of summons that the action is brought on behalf of 
pltf. & all other creditors.—Re VINCENT, PARHAM 
v. VINCENT (1877), 26 W. R. 94. 


8370. ——— Unless realty devised to trustees— 
With power to sell.]|—Under an Act of Parliament 
the real estates of a testator were vested in trustees 
upon trust to sell, &, after applying the purchase- 
moneys received for the respective estates in 
discharge of the incumbrances affecting them 
respectively; to pay the surplus moneys into the 
Ct. of Oh., there to be applied in payment of 
testator’s debts in a due course of administration. 
The various classes & also the individual names of 
creditors were specified in schedules to the Act. 
On a bill filed by the assignee of a specialty creditor 
on behalf of himself & all other the creditors of 
testator to have the trusts of the Act carried into 
execution :—Held: it was not necessary that all 
the scheduled creditors should be made parties 
to the suit.— BATTEN v. PakFirtr (1843), 2 Y. & C. 
Ch. Cas. 343; 63 E. R. 151. 


Annotation :—Consd. Doody v. Higgins (1852), 9 Hare, 
App. I. xxxii. 


8371. -|—Pltf., at request of 
A., became surety for the repayment of a sum of 
£50, advanced to B. & A. gave pitf. a bond of 
indemnity. <A. died, having appointed defts. his 
exors. & having devised to them certain property 
in trust to pay the £50, ‘‘ if then due from him as 
surety.’’ Creditor called upon pltf. to repay the 
£50 & he had requested defts. to do so :—Held: 
pitf. could maintain a bill to administer the estate 
of A. & execute the trusts of his will & he need not 
sue on behalf of himself & all other creditors.-— 
WOOLDRIDGE v. Norris (1868), L. lt. 6 Eq. 410; 
37 L. J. Ch. 640; 19 L. T. 144; 16 W. R. 965. 
Annotations :—Apld. Cooper v, Blissett (1876), 1 Ch. D. 691. 

Expld. Worraker v. Pryer (1876), 2 Ch. D. 109. Refd. 

Ascherson v. Tredegar Dry Dock & Wharf Co., [1909] 2 

Ch. 401. Mentd. Hughes-Hallett v. Indian Mammoth 

Gold Mines Co. (1882), 22 Ch. D. 561; Hobbs v. Wayet 

(1887), 36 Ch. D. 256; Wolmershansen v. Guilick, {1893} 

2 Ch. 514; Mills v. United Counties Bank, (1911) 1 Ch. 














8372. —— ——.]—WORRAKER v. PRYER, 
No. 8367, ante. 
8373. —_— —— ——.]—Re Greaves, Bray v. 


TOFIELD, No. 8215, ante. 


8374. Where such claim to be set out— 
Writ or statement of claim.]—EynreE v. Cox, No. 
8366, ante. 














8375. —— ——- -———.]—Apcock v. PETERS 
(1876), 2 Char. Pr. Cas. 288. 

8376. ———- ——- ——.]_—_le Rove, FRYER v. 
ROYLE, No. 8368, ante. rar 

8377. -|—Re VINCENT, PARHAM 
v. VINCENT, No. 8369, ae 











8378. -]|—If the writ in a creditor’s 
action for the eaininitestion of real & personal 
estate does not show that pltf. is suing on behalf 
of all the other creditors of deceased, this fact 
ought to appear in the title of the statement of 
claim, & not merely in the body thereof.—Re 
TOTTENHAM, TOTTENHAM v. TOTTENHAM, [1896] 
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1 Ch. 628; 65 L. J. Ch. 549; 74 L. T. 878; 44 
W. R. 539. 


Annotations :—Retd. Dover Picture Palace & Pessers v. 
Dover Corpn. & Grundall, Wraith, Gurr, & Knight (1913), 
11 L.G. R. 971 ; London Aasocn. for Protection of Trade 
v. Greenlands, [1916} 2 A. C. 15. 


(b) Since 1897. 

See Land Transfer Act, 1897 (c. 65), ss. 1, 2 
(repealed by Law of Property Act, 1922 (c. 16), 
s. 156 (11)); Administration of Estates Act, 
1925 (c. 23), ss. 1-3; R. 8S. C., Ord. 8, r. 4; 
Ord. 16, r.9; Ord. 55, rr. 3, 4. 


8879. On own behalf only.|—If a creditor desires 
administration of real estate of a person who died 
after the date of Land Transfer Act, 1897 (c. 65), 
it is no longer necessary that he should sue on 
behalf of al the creditors.— He JAMES, JAMES v. 
JONES, [1911] 2 Ch. 348; 80 L. J. Ch. 681; 106 
L. T. 214. 


B. Administration of Personalty. 
See R.S. C., Ord. 16, r. 9. 


8380. On own behalf only.]}— Any one bond 
creditor may bring a bill against an exor. for a 
discovery of assets, & for satisfaction, as the ct. 
decrees only an account, & directs the exor. to 
pay in a course of administration.— ANown. (1747), 
3 Atk. 572; 26 HK. R. 11380. 

8381. ——-.|—-CooPrER v. BLIsSsETT, No. 8364, 
ante. 

8382. -}—In a creditor’s action for the 
administration of the personal estate of a deceased 
person, pltf. need not, since 15 & 16 Vict., c. 86, 
s. 45, sue on behalf of all the creditors in order to 
obtain a general account of debts.—Re BLount, 





| NAYLER v. BLouNT (1879), 27 W. R. 


8383. .|—Re GREAVES, Bray v. TOFIELD, 
No. 8215, ante. 





SuB-sEctT. 5.—AGAINST WHOM MAINTAINABLE. 
See Sub-sect. 7, A. & B., post. 


Sus-secT. 6.—STATUTES OF LIMITATION, 
See, generally, LIMITATION OF ACTIONS. 


8384. Whether bar to action.|—A debt upon 
which Stat. Limitations has attached, will enable 
the creditor to compel an administrator to account 
in the Spiritual Ct.—WaAINForD v. BARKER 
(1697), 1 Ld. Raym. 232; 91 E. R. 1051. 


8385. ———.]—StTory v. Fry, No. 7883, ante. 


8386. Failure of defendant to plead statute.] 
—In a creditor’s suit for administration the 
extrix. set up Stat. Limitations at the hearing, not 
having set it up on the pleadings :—Held: she 
was too late, & the usual decree was made 

A creditor came in under the decree, & attempted 
to set up the statute against pitf. :—Held: it was 
clearly not competent to him to do 80.—ADAMB »v. 
WALLER (1866), 35 L. J. Ch. 727; 14 L. T. 727; 
14 W. R. 789. 


8387. Whether bar to particular creditors— 
Proving in action.]}—STERNDALE v. HANKINSON, 
No. 8288, ante. 
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8387 i. Whether bar to particular rede 


creditors—Proving in action.}—Where 
dgment is successfully impeached 
on the ground of fraud & collusion 


between the creditor & the exor. of 
the debtor, it is open to the parties 
interested in the estate of deceased 
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8388. ——— ———.|— ADAMS v. WALLER, No. 8386, 
ante. 
8389. ———.]—-Re GREAVES, BRAY v. 





ToFrmELD, No. 8215, ante. 


83890. From when statute runs—Death of debtor 
—Or grant of probate.)—Srory v. Fry, No. 7883, 
ante. 


SUB-SECT. 7.—PARTIES. 
A. Personal Representatives. 
See, generally, PRACTICE; R.S. C., Ord. 16, r. 8. 


8391. Necessary defendants.) —GriFFITH  v. 
BATEMAN (1677), Cas. temp. Finch, 334; 23 
K. BR. 183. 


8392. Completely representative of estate.] 
—The general rules are plain, that a creditor of 
testator or intestate need not make any body but 
the personal representative a party. At the same 
tine in this ct., if there are any persons who have 
possessed the estate, or any debtors of deceased, 
& any collusion between them & the representative, 
they may here, though not at law, follow the assets 
& make them parties, & demand an account 
against them; but that is not to be done, unless 
there is some proof of collusion; but I take the 
case of partnership to be different; & though 
there was no suggestion of collusion, yet I do not 
think the bill would have been demurrable to, 
as has been insisted on. Many bills are brought 
in this ct., not only making the representatives 
parties, but also any other persons who have 

ossessed the specific assets; & there are many 
instances, where the surviving partner is made 
party, that they may have an account of the 
personal estate entire (LORD HARDWICKE, (.).— 
NEWLAND v. CHAMPION (1748), 1 Ves. Sen. 105; 
2 Coll. 46; 27 KB. R. 920, L. C. 


Annotations :—Consd. Doran v. Simpson ge 4 Vea. 

651; Holland v. Prior (p38 1 My. & K. 237; Law v. 

ten (1845), 2 Coll. 41. Refd. Alsager v. Howley (1802), 
es. iJ 





$393. —_- —_—.]—Re YounGs, DoGGETT v. 
Revert, Re YouNnas, VOLLUM v. REVETr, No. 
8297, ante. 

8394. Unless able to be found.]—-(1) A. & 
B. partners in a goldsmith’s trade, are bound in a 
bond to J. A. & B. break off the partnership & 
divide their stock; J. the obligee in the bond 
knows this, & that A took upon him to pay the 
debts, & after a great distance of time brings a 
bill against the exors. of B. yet he, J., shall recover. 

(2) Where an exor. in trust was outlawed & a 
witness proved he had inquired after, & could not 
find him, not necessary to make him a party.— 
HEATH v. PERCIVAL (1720), 1 P. Wms. 682; 2 





to set up Stat. Limitations to the claim 


in Mani 
of the creditor, which the exor. had ae 


not barred in a 
Manitoba Ct. by failure to sne within 1896, distributed amo 
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Eq. Cas. Abr. 630; 1 Stra. 403; 24 BH. R. 570, 


Annotations :—As to (1) Consd. Ez R, Bradbury (18 
Deac. 202. Refd. Ez p. Ruffin (1801), 6 Ves. 119; 
v. Ellice (1826), 5 B. & C. 196 
(1836), 4 Cl. & Fin. 209; Wilson v. Lioyd 
. J. Ch. 559; Re Head, Head v. Head (No. 2) Eth 

63 L. J. Ch. 549. Aa to (3) Refd. Brown v. Blount (1830), 

9L. J. O. 8. Ch. 74. 


8395. -]|—In a creditor’s suit for the 
administration of real & personal estate, charging 
appropriation of testator’s property by deft. G., 
the sole exor. & trustee, for his own use, the usual 
order having been obtained under Consolidated 
Ord. 22, r. 4, a decree was made at the hearing 
by the Master of the Rolls that the bill should be 
taken pro confesso against him, subject to the 
general orders of the ct. relating to decrees founded 
on bills taken pro confesso, & the usual administra- 
tion accounts & inquiries in a suit of the above 
nature were directed. Application for leave to 
dispense with service of the decree, & with the 
summons to proceed in chambers on G., as other- 
wise by r. 13 no proceedings could be taken under 
it, & by r. 15 it could not be made absolute until 
after the lapse of three years. Affidavit produced 
that G., was belicved to be out of the jurisdiction, 
but that his residence could not be discovered, 
& that pltfs. were unable to make such service 
on him. Order made.—MERRIMAN v. GOODMAN 
(1867), 17 L. T. 101; 15 W. R. 1182. 


8396. Representative of deceased executor— 
Executor carrying on testator’s business—Debts 
in respect of business.|—SrmmonpD v. HIBBERT, No. 
8352, ante. 


8397. .|—A., by will, directed his debts to 
be poe out of his personal estate, & the deficiency 
to be made up out of his real estate; &, subject 
thereto, he devised his copyhold messuages. 
Testator died. A creditor’s bill was then filed, 
but neither the heir-at-law nor any personal 
representative were parties; in fact, the will had 
not been proved ; there was no personal estate :— 
Held: administration cum testamento annexo must 
be taken out, & the administrator & heir-at-law 
must be parties, & the bill must be so amended.— 
ForDHAM v. ROLFE (1829), Taml.1; 48 B. R. 1. 


8398. .|—Brown v. Dovueras, No. 8035, 
ante. 


83989. ———.|—-A creditor’s suit was instituted 
by the judgment creditor of an intestate, against 
the heir-at-law of deceased, a mtgee. & trustee for 
sale of a portion of the real estate of intestate, 
also against a purchaser of that portion of the 
estate, for the purpose of having the estates 
administered under the directions of the ct., but 
without making the personal representative of 
intestate a party. To this bill, two separate 
demurrers were put in, by the purchaser & the 
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heir-at-law, on the ground that no personal repre- 
sentative of the intestate was before the ct. One 
of the demurrers contained a misnomer & false 
description, the other a false description only :~- 
—Held: on this account the demurrers must be 
overruled, for the suit was defective for want of 
intestate’s personal representative —MANTON vt. 
Rok (1844), 14 Sim. 353; 41. T. 0. S. 1905 60 
1. RR. 394. 


8400. .}—In a suit by some of many credi- 
iors, on behalf of themselves & others, for an 
account of property which had been vested in 
defts., the trustees, for the benefit of such creditors, 
& one of the trustees died after answer, the other 
trustees are not necessary parties to the bill of 
revivor, or revivor & supplement, against the 
representative of the deceased trustee. The author 
of the trust, or his personal representative, is a 
necessary party to such a suit; & he is not 
regularly or properly a party thereto by being a 
deft. to a bill of revivor, or revivor & supplement, 
against the representatives of a trustee who died 
after the institution of the suit, even though all 
the trustees are, unnecessarily, parties to such bill 
of revivor, or revivor & supplement ; he must be 
made a party to the original bill, or to a bill in 
which the trustees are all properly defts.—BATE- 
MAN v. MARGERISON (1848), 6 Hare, 41963 67 
E.R. 1200. 

Anneiios :—Consd. Knight v. Cawthron (1817), 1 De G. & 

m. . 





8491. ——~ Representative to be constituted in 
this country.|—-Testator dying in the Mauritius 
appointed exors. in that country, & left the residue 
of his property to his mother in England. The 
exors. in the Mauritius transmitted the residue to 
England, but the mother of testator having died, 
the amount was paid to her exors., who paid all 
her debts exceeding the amount to which she 
became entitled from testator’s estate. Pltf. was 
a creditor of testator, & filed a claim to obtain 
payment of his debt, or to have testator's estate 
administered :—Held: the Mauritius exors. were 
improperly made parties to this claim, & pltf. 
could not have relief against the exors. of testator’s 
mother without having a legal personal repre- 
sentative of testator constituted in this country, 
party . on suit.—SILVER v. STEIN (1852), 21 

w Jd. Ch. 312. 


8402. Court will not appoint representative.; 
-—Bill filed by one of the creditors of an intestate 
against the son, who had alleged that he became 
entitled to all his father’s property under a deed 
of gift, & praying that such deed might be declared 
void as against pltf. on the ground of fraud, or 
that, if necessary the suit might be taken as on 
behalf of all the creditors of intestate. Upon 
demurrer :—Held: it was necessary to have a 
personal representative of intestate before the ct., 
& it was not sufficient in such a case to nominate 
& person under the recent Act [15 & 16 Vict., c. 86] 
to represent the estate.—JamEsS v. ASTON (1856), 
25 L. J. Ch. 343; 27 L. T. O. 8S. 33; 2 Jur. N.S. 
224; 4 W. R. 401. 


8403. ——-.]—-A judgment creditor took out an 
originating summons under R. S. C., 1883, Ord. 55, 
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rr. 3, 4, against the husband of the judgment 
debtor, who had died intestate, as the person 
‘‘ entitled to take out letters of administration of 
the cstate’’ of deceased, for administration of 
that estate. Deft. had applied for, but had not 
yet obtained, Ictters of administration, & there 
was in fact no legal personal representative of 
intestate yet constituted. Pitf. moved for the 
appointment of a receiver. In opposition to the 
motion, an affidavit was made by deft., stating 
that since his wife’s death he had taken all neces- 
sary steps to take out letters of administration, & 
that it was his intention to do so immediately :— 
Held: the summons was entirely bad, even treat- 
ing it as a writ, since it asked only for administra- 
tion of the estate, & there was no legal personal 
representative before the ct.—Ie LEASK, RICHARD- 
SON v. LEASK (1891), 65 L. T. 199. 


8404. Attorney of representative— Representa- 
tive resident in Indla—Attorney obtaining repre- 
sentation—Receiving rents of real estate.|-—Sub- 
stituted service of a subpana to appear ordered in 
a creditor’s suit on one, who, acting as the attorney 
of the exor. & general devisee & legatee resident 
in India, had obtained administration here, & had 
entered into receipt of the rents of the real estate.-— 
WEYMOUTH v. LAMBERT (1840), 3 Beav. 333; 49 
i. R. 131. ; 
Annotations :—Refd. Pinnock v. Rigby (1812), 11 L. J. Ch. 

408; Hornby r. Holmes (1845), 4 Hare, 306. 

8405. Right to representation disputed ---Joinder 
of both claimants.) —-CoHENS v. NAIRNE (1845), 5 
L. T. 0. S. 36. 


8406. Executor de son tort.|— Vickers v. BELL, 
No. 7582, ante. 


8407. ——.1---RAYNER v. KOEHLER, No. 7839, 
ante. 
8408. -—-—.. -Re LOVETT, AMBLER rv. LINDSAY, 


No, 8818, ante. 


B. Other Persons. 
See, generally, PRACTICE ; R.S. C., Ord. 16, r. 8, 


8409. Debtor to estate--Only on collusion 
shown.|— NEWLAND 1. CHAMPION, No. 83802, ante. 


8410. —— Or Insolvency., -BicKLEY 7. 
DORRINGTON (1737), West temp. Hard. 160; 2 
E. R. 8773 sub nom. BECKLEY v. DORRINUGTON, 
cited 6 Ves. 749, L. C. 


Annotations :— Consd. Alnager tr. Rowley (1802), G6 Ves. 748: 
Consett v. Bell (1842), 11 L. J. Ch. 401. d. Francklyn 
vr. Fern (1740), Barn. Ch. $0; Holland «. Prior (1834), 
1 My. & K. 237; Barker v. Birch (1847), 1 De G. & Sm. 


076, 
vem ---—,]--The established rule 





8411. --— 
of the ct. is certainly ... that in ordinary cases a 
debtor to the estate cannot be made a party to a 
bill against the exor.; but there must be... 
collusion or insolvency (Lorp ELpon, (.).-— 
ALSAGER v. KOWLEY (1802), 6 Ves. 748; 31 
EK. R. 1289, L. C. 


Annotations :—Consd. Ambler v. Lindsay (1876), 35 lL. 'T. 

3. Refd. Benfield ». Solomons (1803), 8 Ves. 77; 
Holland v. Prior (1834), 1 My. & K. 237; Consett ». Bell 
(1842), 1 Y. & ©. Ch. Cas, 569; Barker v, Birch (1847), 
1 De G. & Sm. 376. 


8412. —--- --—— Or fraud.) —BuRROWES ¥°. 
GorE, No. 7937, ante. 





8413. .-|—Creditor filing a bill against. exor. 
only be made answerable ag such 

an action debtor by the representative of 
rator, &  deceased’sestate. Thero being nothing 


to show that defts. were in the position 
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cannot make a debtor of the debtor a party.— 

UTTERSON v. MAIR (1793), 2 Ves. 95; 4 Bro. C. CO. 

270; 30 BE. R. 540, L. C. 

Annotations :—Refd. ‘Troughton v. Binkes (1801), 6 Ves. 
673; Alsager rv. Rowley (1802), 6 Ves. 748; Bowen v. 
Phillips (1896), 75 1. ‘I’! 628, 

8414. Surviving partner.| -NewLAND v. CHAM- 

PION, No. 8392, ante. 


8415. -]—Demurrer to a bill filed by a 
creditor, against A., the exor., & his partners B., 
C., ete., alleging, that assets of testator had come 
into the hands of the partnership, & that all the 
partners claimed to retain these assets, in satis- 
faction of a debt due from testator to their firm, 
but not alleging in terms collusion between A. & 
the other defts.: demurrer overruled.—GEDGE v. 
TRAILL (1823), 1 Russ. & M. 281, n.; 2 L. J. 
O.S. Ch.1; 39 EB. R. 109. 


Annotations :—Consd. Re Lovett, Ambler 7. Lindsay (1876), 
joe 1). 198. Refd. Holland v. Prior (1834), 1 My. & K. 








8416. ——- Though no decree sought against 
them.|—To a bill filed by joint creditors for the 
purpose of obtaining relief against the assets of a 
deceased partner or joint contractor, the surviving 
partners or joint contractors must be made parties, 
though no decree is sought against them; such 
persons being necessarily interested in taking the 
aecounts.— THORPE v. JACKSON (1837), 2 Y. & C. 
Ix, 553; 160 BE. RR. 515. 

Annotations :—Consd. Slater r. Whecler (1838), 2 Jur. 887. 

Mentd. Jones v. Beach (1852), 2 De G. M. & G. 886; 

Lyth v. Ault (1852), 7 Exch, 669 ; Other v. Lveson (1855), 


3 Drew. 177; Beresford v. Browning, Browning tv. Beres- 
ford (1875), L. RK. 20 Eq. 564. 


8417. ———.]—The surviving partner of a firm 
is a necessary party to a claim by a creditor for 
payment out of the estate of a deceased partner 
of a partnership debt.—HILLs v. M‘RAK (1851), 9 
Hare, 297; 20 L. J. Ch. 5383; 17 L. T. O. S, 242 ; 
15 Jur. 766; 68 E.R. 516. 

Annotations :-—Consd. Ite Hodgson, Beckett v. Ramsdale 

(1885), 31 Ch. D. 177. Refd. Ite Barnard, Edwards v. 

Barnard (1886), 32 Ch. D. 447; Blyth v. Fladgate, Morgan 


v. Blyth, Smith v. Blyth, [1891] 1 Ch. 337; Moore rv. 
Knight, [1891] 1 Ch. 547. 





8418. Assignee of—Bankruptcy of partner.] 
--BRETT v. BECKWITH, No. 8358, ante. 

8419. -——.]—BuRROWES v. Gork, No. 7937, 
ante. 


8420. Heir-at-law—Testator having no personal 
estate.J—ForDIHAM v. RoLFE, No. 8397, ante. 


8421. -]—The heir of a deceased debtor is 
not a necessary party to a suit instituted under 
3 & 4 Will. 4, c. 104, which makes real estates 
assets for payment of simple contract debts.— 
WEEKS v. EVANS (1835), 7 Sim. 516; 5 L. J. Ch. 
16; 58 E. R. 947. 
anna :—N.F. Brown v. Weatherby (1811), 10 Sim. 


8422. -|—To a suit for administering the 
real assets of a testator under 3 & 4 Will. 4, c. 104, 
the heir as well as the devisee is a necessary party. 
-—-BROWN v. WEATHERBY (1841), 10 Sim. 125; 
12 Sim. 6; 10 lL. J. Ch. 1903; 5 Jur. 384; 59 
K. RB. 560. 


Annotation :—N.F. Bridges v. Hinxman (1847), 16 Sim. 71. 
8423. ——-.]-—Testator devised all his real estate 
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to his widow :—Held : his heir was not a necessary 
party to a suit to administer his real estates under 
3 & 4 Will. 4, c. 104.— BRIDGES v. HINXMAN (1847), 
16 Sim. 71; 60 E. BR. 799. 


8424. Creditor claiming specific lien.] — A 
creditor, who claims a specific lien on the part of 
testator’s assets, which, at the time of his death, 
was at testator’s disposition, is properly made a 
deft. to a creditor’s suit, for the administration of 
the estate, though the bill does not. charge collusion 
between him & the exor.—TYLER v. MANSON, 
MANSON v. TYLER (1826), 5 L. J. O. S. Ch. 31. 


8425. Tenant for life—Devise with power to sell 
—Discretion of court.|—Testator devised an estate, 
to trustees, upon trust for his widow for her life, 
with power to sell the estate, if they should see 
fit or in case such sale should be necessary for the 
payment of his debts, during the life of his widow. 
On a creditor filing his bill for the usual accounts 
in a creditor’s suit, without making testator’s 
widow a party :—Held: the case came within 
the words at the conclusion of Ord. 30 of Aug. 26, 
1841, respecting the discretion of the ct., &, under 
the particular circumstances, it was proper for 
it to act under those words, by directing that the 
widow should be made a party to the suit.—HIL1 
v. LEDBROOK (1842), 6 Jur. 1078. 


8426. Legatee—Legacies charged on realty.|——_In 
a suit since the 30th Order of Aug. 1841, to establish 
the claims of creditors of a testator against his real 
estate devised, legatees, whose legacies are charged 
on such real estate, are not necessary parties, 
where there are devisees in trust, having the 
powers specified in the order.—WaARD 7. BASSETT 
(1846), 5 Hare, 179; 67 E. R. 877. 


8427. Of residue.|— Re Youncs, DOGGETT 
v. REVETT, Re YOUNGS, VOLLUM v. REVETT, No. 
$297, ante. 


8428. Co-trustees—Revived suit against repre- 
sentative of deceased trustee.|—BATEMAN v. MAR- 
GERISON, No. 8400, ante. 


8429. Official assignee —Deceased insolvent.|— 
GALSWORTHY v. DURRANT, No. 7791, ante. 


8430. Remaindermen.]---Re WARD, BEMMENT 1, 
BA.Lzs, No. 7919, ante. 





C. Effect of Death of Parties. 
See, generally, PRACTICE; R.S. C., Ord. 17. 


8431. Plaintiff—Co-plaintiff-—-Suit continued by 
representatives of one—Joinder of representatives 
of other.}——A creditors’ suit was instituted by A., 
a specialty creditor, & B., a simple contract 
creditor of a debtor deceased, & a decree made 
in it. <A. died, & B. declined to go on with the 
suit. A supplemental suit was instituted by the 
representatives of A., to which B. was made a 
party, & the usual decree in a supplemental suit 
was made in it. B. afterwards died :—Held: the 
representatives of B. were necessary parties to 


ue suit.— WILLIAMS v. JONES (1843), 13 L. J. Ch, 
64. 


8432. Suit continued by other creditor— 
Necessity for filing supplemental bill.|—If, after a 
decree in a creditors’ suit, the suit abates by the 
death or bkpcy. of pltf., another creditor cannot 
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upon petition, without filing a supplemental bill, 
upon leave for that purpose, obtain an order giving 
to him the conduct of the cause.—NAsH v. WARD, 
ane v. WARD, SAPTE v. WARD (1840), 9 L. J. Ch. 
Annotation :—Refd. Paddon r. Richardson (1855), 7 De 

G. M. & G. 563. 

8433, —— Where debt proved or allowed.] 
—In an administration suit, on the death of the 
sole pltf., an order to the effect of the usual 
supplementary decree, under 15 & 16 Vict. c. 86, 
8s. 52, was made on behalf of a person not a party 
to the suit, but found a creditor by the master’s 
report, he having served the parties with notice 
of the application, & they not having appcared.— 
Lowss v. LowEs, LOWES v. IvEs (1852), 2 De G. M. 
& G. 784; 22 L. J. Ch. 179; 20 L. T. O. S. 196; 
16 Jur. 991; 1W.R. 34; 42 E.R. 1079, L. JT. 
Annotation :—Folld. Bell v. Bell (1863), 33 L. J. Ch. 384. 


8434. —_- ——- ——_.]—Upon the death of 
pitf. in a creditors’ suit, the common order to 
revive was made in favour of another creditor, 
whose debt had been proved & allowed by the 
chief clerk’s certificate, although the certificate 
had not been signed.—-INCALEY v. ALLSOP? (1861), 
7 Jur. N.S. 1181; 9 W. R. 649. 


8435. ——.J]—Where pltf. in a 
creditor’s suit died pending the proceedings, on a 
supplemental statement to the original bill, the 
ct. made an order in favour of other creditors 
whose debts had been allowed by the chief clerk, 
although the certificate had not yet been made 
out.— BELL v. BELL (1863), 33 L. J. Ch. 384; 9 
L. T. 643; 10 Jur. N.S. 14; 12 W. R. 230. 


8436. Defendant—Plaintiff creditor representa- 
tive of deceased—-Suit continued by other creditor.} 
Was MAXWELL (1872), 41 L. J. Ch. 600 ; 20 


8437. -—— After order for administration-— 
Appointment of interim receiver.)—The extrix. of 
testator in a creditor’s administration action being 
the sole deft. & having died after the usual order 
for administration 4: pending a summons for the 
appointment of a receiver, the ct., upon the ex p. 
application of pltf. who had applied for administra- 
tion de bonis non to the estate, made an order 
appointing an interim receiver upon terms.—Re 
PARKER, CASH v. PARKER (1879), 12 Ch. D. 293; 
48 L. J. Ch. 691; 27 W. R. 835. 


Annotations :-—Consd. Re Shephard, Atkins v. Shephard 
(1889), 43 Ch. D. 131. Apld. He Clark, Clark v. ‘Clark 
(1910), 55 Sol. Jo. 64. 











SuB-sEcr. 8.—WHAT CREDITORS MAY PROVE. 
See R. 8. C., Ord. 16, r. 47. 


8438. General rule.])—Re ScHWABACHER, STERN 
v. SCHWABACHER, No. 8154, ante. 


8439. Equitable creditors—Not without direction 
of court—Partnership—Estate of deceased partner.| 
—Kquitable creditors cannot prove their debts, 
under a decree for the proof of debts, without a 
declaration of their right by the ct., or some 
special direction to the aaaelee. Therefore, one 
partner having died, & the surviving partners 
afterwards becoming bkpt., creditors by promis- 
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sory notes of the original partnership cannot, 
under a common decree, prove their claims against 
the estate of the deceased partner.— BOWLES v. 
YORK (1823), 1 L. J. O. S. Oh. 134. 


8440. Joint creditors.|——In a creditor’s suit for 
administering the assets of B., a joint creditor of 
A. & B. was permitted to prove, A. having become 
bkpt., & it appearing that there were no joint 
assets of A. & B.—OowELL v. SIKES (1827), 2 Kuss. 
191; 38 EK. R. 307, L. O. 

Annotations :—Co L . Pritchard (1863), 4 Giff. 
204. "Retd. Then v. dackeon (183) a LS k Cc. Ex. 
553; Winter v. Innes (1838), 4 My. & Cr. 101 ; Crossley 
v. Dobson (1848), 2 De @. & Sm. 486; Jones v. Beac 
(1852), 2 De G. M. & G. 886; Lodge v. Prichard (1863), 
1 De G. J. & Sm. 610. 


8441. Legatee.|—An exor. paid interest on a 
legacy & died. The legatee filed a bill for payment 
of the principal, against the exor.’s representative. 
The legatee afterwards presented a petition con- 
senting to abandon his suit, & praying for liberty 
to prove for his legacy & for the costs of his suit 
& of the petition against the exor.’s estate, in a 
suit subsequently instituted by creditors of the 
exor. The prayer of the petition was granted.— 
Ls v. WARDLE (1834), 7 Sim. 80; 58 E. R. 
Annotations :—Mentd. Re Hawksworth, Lovell v. Sherwin 

(1853), 2 W. R. 34; Jenkins v. Robertson (1853), 1 Kq. 

fe cae Holland v. Holland (1869), 4 Ch. App. 

8442. Holder of promissory note.]|—A. having 
lent B. £1,000, without taking any security for it, 
stated to C. & his family that the money had been 
held by him, A., in trust for C. Afterwards, B. 
becoming embarrassed in his circumstances, & 
unlikely to repay the money, A., at the urgent 
solicitation of C., gave the latter his promissory 
note for the amount. Subsequently, B. died 
insolvent, & without having repaid the money. 
Then A. died. In a suit for the administration 
of A.’s assets, there being no evidence to rebut 
the trust :-—Held : ©. might prove the note against 
A.’s estate as a valuable security.—BURKITT v. 
Ransom (1846), 2 Coll. $95; 15 L. J. Ch. 1743 
61. T. O. 8S. 452; 10 Jur. 198; 63 E. R. 786. 


8443. Covenantee—Not as specialty creditor.]— 
Where an intestate & another had mortgaged a 
leasehold estate, of which they were tenants in 
common, to secure payments in respect of shares 
held by them in a benefit building society, & had 
entered into a joint covenant to make the pay- 
ments, but were not partners, & had no joint estate, 
& intestate’s co-debtor was sworn to be in insolvent 
circumstances :—Held: the covenantee was not 
entitled to prove as a specialty creditor under a 
decree for the administration of intestate’s estate. 
—CROSSLEY v. Dosson (1848), 2 De G. & Sm. 
486; 64 E. R. 217. 


8444. Company—Calls on shares—Existing & 
future calis.|—A creditors’ suit being instituted 
to administer the estate of a testator who died 
possessed of certain shares in a co., a claim was 
made by the co. for payment of calls already due 
upon the shares, & for a provision as to future 
calls:—-Held: the calls already made were 
specialty debts, but no provision could be made 
for future calls, as against the simple contract 
creditors.—WENTWORTH v. CHEVILL (1857), 26 
L. J. Ch. 760; 29 L. T. O. S. 383; 3 Jur. N.S. 
805; 5 W. R. 743. 


-}—See, further, Part VI., Sect. 1, ante. 
8445. Judgment creditor—Cross-examination as 
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to judgment—Permissible.|—Where a judgment 
creditor brought in his claim in an administration 
suit, & submitted to answer any questions as to 
the debt, but refused to be examined as to the 
judgment :—Held: he might be cross-examined 
thereon. LEUTON v. BRUDENELL, Re BAKER 
(1864), 10 L. T. 859; 12 W. R. 1127. 


Annotation :—Refd. Ite Barber, Burgess v. Vinnicome 
(1886), 31 Ch. D. 665. rs nnicom 


8446. Purchaser—Of realty—Administration of 
vendor’s estate—-_Damages for breach of covenant.] 
—A vendor, being seised of an estate in fee simple 
subject to an executory devise over in an event 
which subsequently happened, in a deed of con- 
veyance of the same estate, entered into covenants 
with the purchaser similar to those which are 
usually contained in an absolute conveyance of 
an estate in fee simple, including a covenant for 
quiet enjoyment :—Held: the purchaser could 
not be admitted as a creditor in a suit for the ad- 
ministration of the vendor’s estate in respect of 
damage which he had sustained in an ejectment 
brought by the parties entitled to possession under 
the executory devise.—HuUnNT v. WHITE (1868), 37 
].. J. Ch. 326; 19 L. T. 1413 16 W. R. 478. 


Annotation :-—Refd. Page v. Mid. Ry., {1894} 1 Ch. 11. 


8447. Foreign creditor—After report of master 
Security for costs given.|—A foreigner, who claimed 
to be a creditor of testator in the cause, petitioned 
to have his claim referred to the master, after he 
had made his report. ‘The ct. made the order, 
upon condition of his giving security for the costs. 
-—DREVER v. MAUDESLEY (1828), 5 Russ. 11; 
38 Ki. R. 931. 


Annotation :—Refd. Atkins v. Cook (1857), 5 W. I. 381. 


8448. ——— Administrator of such creditor— 
English administration unnecessary.}] — Where 
judgment had been obtained in a foreign ct. by 
the foreign administrator of a creditor against an 
English debtor who had since died, & whose 
estate was being administered in England :— 
Held: the foreign administrator could prove 
without taking out English administration to his 
intestate.—Re MAcnicHoL, Macnicuon v. MACc- 
NICHOL (1874), L. R. 19 Eq. 81; 31 L. T. 566; 
23 W. R. 67. 


8449. -_—- Administration of English estate— 
Deceased foreigner domiciled abroad.)—In the ad- 
ministration of the English estate of a deceased 
domiciled abroad, foreign creditors are entitled to 
dividends pari passu with English creditors.— 
Re KLOEBE, KANNREUTHER v. GEISELBRECHT 
(1884), 28 Ch. D.175; 541. J. Ch. 297; 52 L. T. 
19; 33 W. R. 391; 1T. L. R. 139. 

Annotation : . 

ona oa eaee Re Lorillard, Griffiths v. Catforth, 

8450. Scottish creditor.|—J. died in Apr. 
1892, resident & domiciled in England, but having 
a small amount of property in Scotland. He had 
borrowed money from L., who was resident & 
domiciled in Scotland, the recovery of which was 
barred by Stat. Limitations in England, but not 
in Scotland. In Dec. 1892, 1.. commenced pro- 
ceedings in Scotland against the administratrix 
of J. to recover the money. On Jan. 17, 1893, 
a creditor commenced an action in England for 
the administration of J.’s estate, & an administra- 
tion order was made on Jan. 20. On Feb. 1, 
judgment was given against the administratrix in 
the Scottish action in her absence; but on the 
14th she obtained leave to defend. On Mar. 24, 
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L. applied to prove his debt in the English action, 
& by his affidavit stated the pendency of the 
Scottish action. The Chief Clerk refused to ad- 
journ the question till after the decision of the 
Scottish action, & on May 1, made his certificate 
disallowing L.’s claim. On May 30, L. recovered 
judgment in the Scottish action, & on July 22 
this judgment was registered in England under 
Judgments Extension Act, 1868, s. 3. The 
administratrix applied for an injunction to restrain 
L. from enforcing his judgment, & an injunction 
was granted. On appeal :—Held: the injunction 
ought only to have been granted on the terms of 
admitting L. as a creditor for the amount of the 
judgment debt & the costs of registration, for 
under Judgments Extension Act, 1868, s. 3, L. 
was in the same position as if on the day of regis- 
tration he had recovered judgment for the amount 
in an English ct. against the administratrix, in 
which case, the assets being still under the control 
of the ct. undistributed, it would have been of 
course to allow him to prove for the amount of 
the judgment in the administration.—Re Low, 
BLAND v. Low, [1894] 1 Ch. 147; 63 L. J. Ch. 60 ; 
70 1. T. 573 10 T. L. R. 1063 38 Sol. Jo. 78; 7 
R. 346, C. A. 


pasties at .¢ Cons. Re A Bankruptcy Notice, [1898) 


8451. Mortgagee— Unsatisfied balance of debt.]|— 
In a foreclosure suit the mortgaged estate was, by 
the consent of all parties, sold, & the purchase 
money invested in consols, which were subse- 
quently sold at a lower price, & the produce paid 
to the mtgee. At the time of investment the 
purchase-money was sufficient to satisfy the debt, 
but the produce of the consols was not sufficient. 
The mtgee. claimed to be entitled to the difference 
out of the assets in an administration suit :— 
Held: the mtgee. was still a creditor, & entitled 
to the balance of his principal, interest, & costs, 
including the costs of this application. —-TOMPSETT 
v. WICKENS, BRIDGER v. WICKENS (1855), 3 Sm. 
& G. 171; 26 L. T. O. 8S. 163; 2 Jur. N.S. 10; 
4 W. KR. 186; 65 KK. R. 611. 


8452. ——— Deceased insolvent before death— 
Mortgagees taking no part in composition scheme.] 
—A receiving order having been made against H. 
on his own petition, H. made a composition with 
his creditors under Bkpcy. Act, 1883 (c. 52), s. 18, 
which provided for their being paid by instalments 
extending over a year, & died shortly after the 
expiration of the year. The instalments were 
not paid, & an action was commenced in the 
Ch. Div. by a creditor ta administer H.’s estate. 
Certain mtgees. of H. who had neither attended 
the creditors’ meeting nor assented to the com- 
position, took out a summons in the Chancery 


| action to be admitted as creditors in that action 


in respect of the balance of the mtge. debt after 
deducting the assessed value of their security :— 
Held: under sects. 108 & 18, of above Act, the 
Ct. of Bkpcy. would have jurisdiction to proceed 
notwithstanding H.’s death, & would apply its 
powers & exercise its jurisdiction in favour of 
appcets., & pltf. in the Chancery action having 
submitted to take the opinion of the Ch. Ct. as 
to what would be the result of appct.’s proceed- 
ing in bkpcy., the application of the mtgees. were 
consequently allowed.—Re Harpy, HARDY v. 
Farmer, [1896] 1 Oh. 904; 65 L. J. Ch. 461; 74 
L. T. 403; 44 W. R. 503; 40 Sol. Jo. 437; 3 
Mans. 150. 


In respect of what debts.|——-See Sub-sect. 9, post. 
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Sect. 6.—Action by creditors: Sub-sects. 9 & 10. 
Sect. 7: Sub-secis 1 & 2, A.) 
SuB-sEcr. 9.--IN RESPECT OF WHAT Dents. 
8453. Legacy—Administration of executor’s 
estate.}—'TURNER v. WARDLE, No. 81441, ante. 


8454. Joint debt—No relief sought against sur- 
viving debtors.]|—THORPE v. JACKSON, No. 8416, 
ante, 


8455. ——— Partnership debt—Suit after dis- 

solution of partnership.|— HrEatu v. PERCIVAL, No. 
, ante, 

8456. ——.]—Bretr v. Beckwitn, No. 





8358, 

8457. Admitted debt—Admission by executors.] — 
The admission of the debt by the answer of one of 
two exors., is a sufficient foundation for a decree 
in a creditors’ suit.—BURDETT v. Boot (1841), 
10 1. J. Ch. 356. 


8458. Same debt against two estates.|— BONSER 
». Cox, No. 8529, post. 


8459. Debt payable in futuro—When immediate 
security obtainable.|— A creditor having debitum in 
presenti solvendum in futuro may maintain a 
creditors’ bill. Whether he can obtain a decree 
for immediate security must depend on circuin- 
stances..—WHITMORE tv. OxBoRROW (1842), 2 
Y. & C. Ch. Cas, 13; 12 L. J. Ch. 21; 6 Jur. 
985; 63 E. R. 6. 

Annotation :—Consd. Ie Hargreaves, Dicks v. Hure (1890), 

44 Ch. D. 236. 

8460. Unliquidated damages—Arising in breach 
of covenant—On sale of land.]— Burcu v. CONEy, 
No. 8356, ante. 


$461. 
8446, ante. 


8462. Debt under instrument—Paid by surety 
of obligor—Right as simple contract creditor.]— 
A. & B., his surety, executed a joint & several 
bond to C., conditioned to be void on payment of 
£5,000 by A. C. proved the £5,000 as a specialty 
debt, under the decree in a suit instituted by A.’s 
creditors after his death. Afterwards B. paid the 
£5,000, & thereupon, C. executed to him a gencral 
release of all claims & demands in respect of the 
bond, &, by the same deed, covenanted to stand 
possessed of all moneys to be received under the 
proof & of all the securities for the £5,000, in trust 
for B., & to use his utmost endeavours to obtain | 
payment of that sum for B.’s benefit :—Held: 
the legal effect of the release was not controlled 
by the covenant, & the master, when he made his 
report in pursuance of the decree, was justified in 
disallowing the £5,000 as a specialty debt, & in 
allowing it merely as a simple contract debt to B.— 
WARWICK v. RICHARDSON (1845), 14 Sim. 281; 
60 E.R. 366. 


8463. Instrument must first be stamped.]— 
NICHOLS v. NICHOLS, No. 8344, ante. 


8464. Maintenance of lunatic.|—Upon a refer- 
ence in lunacy, it was found & reported that the 








——.]—HuvNT v. WHITE, No. 





sum of £413 148., was due to A. for the mainte- | 


nance of the lunatic, & necessaries supplied by him 
to the lunatic during his lunacy. The heir-at- 
law & next of kin of the lunatic had notice of & 
was present at the proceedings under the reference. 
Before A. received payment of the sum of £413 14s., 
or any pert of it, the lunatic died intestate, & it 
having been ascertained that his personal estate 
had been exhausted, A. instituted a creditor's 
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suit against the heir-at-law for payment of his 
debt out of the real estate of the lunatic :—Held: 
the heir-at-law was bound by the proceedings in 
lunacy, & A. had established a sullicient primd 
facie case to entitled him to a reference to the 
master to inquire & find whether any debt was 
due to him from the estate of the lunatic.— 
WENTWORTH @. TUBB (1842), 12 1. J. Ch. 615 6 
Jur. 980, 1. C. 
.{nnotations :—Consd. Re Rhodes, Rhodes vr. Rhodes (1890), 

44 Ch. D. 94. Refd. 2te Rutter, Chester v. Rolfe (1853), 

4 Dea. M. & G. 7983 Jte Newbegin’s Estate, 

vt. Newbegin (1887), 36 Ch. D. 477. 

8465. - -—- Pauper lunatic.] —LAMBETIT GUAR- 
DIANS v. BRADSHAW, No. S861, ale. 


8466. Costs—-Sult against executor’s estate--To 
recover legacy.]——'TURNER tv. WARDLE, No. 8441, 
ante. 


8467. In cons{story court-- Monition to 
pay.]—An order of a consistory ct. to pay costs 
followed by a monition to pay the amount creates 
a debt upon which a creditor's suit for administra- 
tion of debtor’s estate can be founded.—e 
NATERS, AINGER v. NATERS (1919), SS EL. J. Ch. 
5213; 122 LT. 154; 830. P. 2665 63 Sol. Jo. 800, 

8468. Bank overdraft —Interest & commission 
not included.|—A customer of a bank became of 
unsound mind. His son arranged with the bank 
to continue the lunatic’s banking account & to 
draw upon it on behalf of the lunatic for the 
maintenance of the lunatic’s household & for the 
necessary outgoings of his estate. At the death 
of the lunatic this banking account was over- 
drawn. In a creditor’s action to administer the 
real & personal estate of the lunatic the bank 
claimed to prove as creditors for the amount of 
the overdraft, which included usual bank charges 
for interest & commission :—Held: (1) although 
the bank were not creditors of the lunatic they 
were entitled under the doctrine of subrogation 
to stand in the shoes of creditors paid by the son 
by means of the banking account. for necessaries 
supplied for the maintenance of the lunatic’s 
household, & for the necessary outgoings of his 
estate ; (2) the bank were not entitled to prove 
for interest & commission on the overdraft.--— 
Ike BEAVAN, DAVIES, BANKS & (ov. v. BEAVAN, 
{1912} 1 Ch. 196; SL LL. J. Ch. 118; 105 LL. 7. 
784; subsequent proceedings, [1913] 2 Ch. 505, 
Annotation :—Generally, Mentd. Lioyd vr. Coote & Ball, 

1915) 1 K. B. 242. 

84€9. Affiliation order—Made in foreign court.| 
—A posthumous affiliation order for an alimentary 
allowance for her child obtained by a girl against 
the estate of the dead father of such child in 
Malta, which is an order unknown to the English 
law, is not enforceable as a claim in an adminis- 
tration action in England.—i/te MACARTNEY, 
MACFARLANE v. MACARTNEY, [1921] 1 Ch. 522 3 
90 L. J. Ch. 3143 124 L. T. 6583 65 Sol. Jo. 436. 
Annotation :—Mentd. Beatty v. Beatty, [1924] 1 K. B. 807. 





SUB-SECT. 10.—CONTROL OF ACTION RY 
CREDITORS. 


8470. Every creditor has inchoate interest— 
After bill filed.}—STERNDALE v. HANKINSON, No. 
8288, ante. 


8471. Prior to decree—Plaintiff’s right as to suit 
—Dismissal of suit—On satisfaction of own debt.|— 
Where a pitf. files a bill on behalf of himself & 
all other persons of the same class, he retains the 
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absolute dominion of the suit until the decree, & 
may dismiss the bill at his pleasure; but after a 
decree he cannot deprive the other persons of the 
same class of the benefit of the decree, if they 
think fit to prosecute it. A creditor who had filed 
a bill on behalf of himself & all other creditors 
against trustees to whom estates had been con- 
veyed for payment of the debts, having, in con- 
sideration of payment of his debt by an agent 
of debtor, dismissed the bill before any decree, 
although he was paid out of the trust fund, a bill 
filed by another creditor on behalf of himself 
& all other creditors, against pltf. in the first suit 
& the trustees, for recovery of the sum paid to 
him, was dismissed with costs, it appearing that 
the trustees gave no authority for the payment 
out of the trust fund, & that he did not know that 
he had been paid out of that fund.—HANpForRD 
v. Storie (1825), 2 Sim. & St. 196; 57 I. R. 320. 
utnnotations :—Consd. Wood ». Westall (1831), You. 305; 
ite Alpha Co., Ward v. Alpha Co., [1903] 1 Ch. 203. 
8472. To what extent applicable. | 
—-STERNDALE v. HANKINSON, No. 8288, ante. 


8473. -—-—.}] —It is competent to a 
creditor filing a bill on behalf of himself & all 
other the creditors of a testator, to compromise the 
suit & dismiss the bill; & in such a case a fund 
brought into ct. by the exors. will, with the consent 
of the exors., be paid to pltfs.—Woov v. WESTALL 
(1831), You. 805; 159 E. lt. 1008. 





—— 

















8474. |}—WOoOoODGATE tv. FIELD, No. 
8340, ante. 
8175. —-- Compromise.] — Woop vt. 





WestTALL, No. $473, aviée. 


8176. Adverse report by master-—As to 
Status of creditor—Whether deprived of conduct 
of sult.] —Pltf., who sues as creditor, will not be 
deprived of the conduct of the suit, because the 
inaster has reported that he is not a creditor, if 
exceptions to that finding of the report are pending, 
& there is no reason to suppose that the exceptions 
will not be prosecuted actively.—JEUDWINE v. 
AGATE (18238), 5 Russ. 283; 38 E. R. 1033, L. C. 


8477. Executors’ right to dismiss suit—On 
payment of plaintiff’s debt.|— Where a pitf. files his 
bill on behalf of himself & the other unsatisfied 
creditors of testator, the exors. are entitled to 
dismiss it before decree, on payment of pltf.’s 
principal debt & interest, with the costs of the 
suit as between party & party.—PEMBERTON vw. 
TTOPHAM (1838), 1 Beav. 316; 2 Jur. 1009; 48 
kK. 1h. 962. 

Annotation :-—Refd. Paynter v. Carew (1854), 2 W. R. 345. 


8478. After decree—Every creditor entitled to 
benefit.) —ITANDFOoRD v. STORIE, No. 8471, ante. 


8479. ——.]— WOODGATE v. FIELD, No. 
$310, arte. 


8480. Adoption of creditor’s action—By legatee 
—Creditor cannot sanction--Legatee must start 
fresh proceedings.|—Jiec AINSWORTH, CockcRorr 
uv. SANDERSON, [1895] W. N. 153. 











Scr. 7.—ADMINISTRATION OF INSOLVENT — 
ESTATES. 


SUB-SECT. 1.—ADMINISTRATION IN BANK- 
RUPTCY. 


See Bankruptcy, Vol. IV., pp. 501-507, Nos. 


_ 4509-4577. 


ra 
vu 
i. 
. 
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SUB-SECT. 2.-——ADMINISTRATION APART FROM 
BANKRUPTCY. 


A. When Bankruptcy Rules Applied. 


See Jud. Act, 1875 (c. 77), 8.10; Administration 
of Estates Act, 1925 (c. 23), s. 34. 


8481. General rule.}]— An equitable mtgee. 
obtained a common decree for administration of 
his deceased debtor’s estate, & sent in a claim for 
the whole amount of his debt. When the certifi- 
cate of debts came to be settled the mistake was 
pointed out, & the chief clerk required plitf. to 
put a value on his security. He did so, & was 
admitted as a creditor for the balance, £28. The 
estate was then believed to be insolvent, but the 
fact had not been formally established. After the 
certificate had become binding pltf. took out a 
summons asking that the property might be sold, 
& that he might be allowed to prove for the 
deficiency. A sale was ordered, & the summons 
directed to stand over. The property sold for 
much less than the value set upon it, & the 
summons was then brought on again :—Held: 
by Jud. Act, 1875 (c. 77), r. 101, of the Bankruptcy 
Rules of 1870 was made applicable to the case, & 
pltf. could only stand as a creditor for £28. 


It (sect. 10 of above Act] provides that, in the 
administration by the ct. of the assets of a person 
who dies after the commencement of the Act & 
whose estate may prove to be insufficient for the 
payment in full of his debts & liabilities, the same 
rules shall prevail as to the rights of secured & 
unsecured creditors, & as to debts & liabilities 
provable, as may be in force for the time being 
under the law of bkpcy. with respect to the estates 
of persons adjudged bkpt. ‘‘may prove to be 
insufficient ’’? cannot mean shall be proved to be 
insufficient, for the insufficiency cannot be 
established till afterwards. The words must 
mean only that there is sufficient reason to believe 
that the estate will turn out insolvent (JESSEL, 
M.R.).—Re Hopkins, WILLIAMS v. HOPKINS (1881), 
18 Ch. D. 370; 45 L. T. 117; 29 W. R. 767, C. A. 
Annotations :—Distd. Re. McMurdo, Penfield v. McMurdo, 

[1902] 2 Ch. 684. Refd. Re Hildick, Hipkins v. Hildick 

(1881), 44 L.T. 547. Mentd. Couldery v. Bartrum (1881), 

19 Ch. D. 394. 

8482. When estate insufficient—Anticipation of 
insolvency—Proof unnecessary.] — Re HOPKINS, 
WILLIAMS v. HOPKINS, No. 8481, ante. 


8483. Application of mutual credit clause— 
Bankruptcy Act, 1869 (c. 71), s. 39.|——-The mutual 
credit clause, sect. 39 of above Act, will not be 
applied in the administration of the estate of a 
deceased person until it is shown that the estate 
is insolvent, but the ct. may direct that a debt 
claimed on behalf of the estate from a creditor 
shall be paid into ct. to a separate account, with 
liberty to the creditor to apply, in case the estate 
shall prove to be insolvent.—Re SmitH, GREEN v'. 
SmirH (1883), 22 Ch. D. 586; 52 L. J. Ch. 4113 
48 L. T. 2543; 31 W. BR. 413; subsequent pro- 
ceedings, 24 Ch. D. 672. 

Aeon :—Refd. Re Rees, Rees vr. Rees (1889), 60 L. T. 








Rule in bankruptcy.]—See BANK- 
RKuPTCY, Vol. IV., pp. 397, 414, Nos. 3627, 3744. 


8484. How insolvency ascertained—cCosts of 
administration included.|—(1) By the combined 
etfect of Married Women's Property Act, 1882 
(c. 75), s. 8, & Jud. Act, 1875 (c. 77), s. 10, in the 
administration by the ct. of the assets of a deceased 
person whose estate may prove to be insolvent, 


816 


Scct. 7.—Administration of insolvent estates: Sub- 
sect. 2, A. & B. (a) & (b).] 


the claim of the widow for money lent to deceased 
for the purposes of his trade or business is post- 
poned to the claims of the other creditors. 

(2) It is settled that the rules in bkpcy. which 
increase a bkpt.’s assets, e.g., the reputed owner- 
ship clause, the fraudulent preference clause, & 
the sections which defeat certain settlements & 
executions do not apply to the administration in 
Chancery of the assets of a deceased person 
(LINDLEY, L.J.). 

(3) It only remains to notice the pvint that the 
husband’s estate is not proved to be insolvent. 
When he died his assets exceeded his debts; 
but, unfortunately, the costs of the administra- 
tion action have to be provided for, & it is admitted 
that his estate is insolvent if the costs of the 
administration action are to be taken into account. 
But these costs must be paid out of the estate of 
deceased before any question can arise which 
i the payment of his creditors (LINDLEY, 
L.J.). 

(4) Jud. Act, 1875 (c. 77), s. 10, does not import 
into administrations those provisions of the bkpcy. 
law which merely go to swell the assets of the 
estate which is being administered, such, for 
instance, as the provisions by which a judgment 
creditor is not allowed to reap the benefit of his 
execution by reason of a bkpcy. intervening before 
its completion (SMITH, L.J.).—Re LENG, TARN v. 
EMMERSON, [1895] 1 Ch. 652 ; 64 L. J. Ch. 468 ; 72 
L. T. 407; 43 W. R. 406; 11 T. L. R. 286; 39 
Sol. Jo. 329 ; 12 HR. 202, C. A. 


Annotations :-—<As to (1) Consd. Re Amblor, Woodhead v. 
Ambler, [1905] 1 Ch. 697. Refd. Re Heywood, Parkington 


v. Heywood, [1897] 2 Ch. 593; Re Webb (Smithficld, 


London), [1922] 2 Ch. 369. 48 to (4) Refd. He Whitaker, 

Whitaker v. Palmer, [1901] 1 Ch. 9. 

8485. Direction to apply bankruptcy rules-— 
Necessity for inclusion in administration order.}— 
In a creditor’s administration action, when there 
is any probability that the estate of the deceased 
person will prove insufficient for the payment in 
full of his debts & liabilities, there should be in- 
serted in the judgment a provision to the effect 
that if the estate is so insufficient, the rules in 
bkpcy. are to apply, following the terms of Jud. 
Act, 1875 (c. 77), s. 10.—Re Hi.pick, HIPKINS v. 
HILDIcK (1881), 44 L. T. 547; 29 W. R. 733. 


8486. .}—It is unnecessary to include 
in the judgment upon a creditor’s administration 
action the statutory direction that in case the 
estate shall prove insolvent the rules with respect 
to the estates of persons adjudged bkpt. shall 
prevail & be observed.—Rte Murray, Woops v. 
GREENWELL (1882), 45 L. T. 707; 30 W. It. 283. 








B. To What Extent Bankruptcy Rules Applied. 
(a) In respect of What Debts. 


See Jud. Act, 1875 (c. 77), 8.10; Administrati 
of Estates Act, 1925 (c. 23), 8. 34. ee 


8487. Debts & liabilities provable.)—Jud. Act, 
1875 (c. 77), 8. 10, by which in the inistration 
of the estates of deceased persons, & in the winding 
up of cos., the same rules are made to apply as to 
the rights of secured & unsecured creditors, & 
as to debts & liabilities provable, & as to the 
valuation of annuities & future & contingent. 
liabilities, as may be in force for the time being 
under the law of bkpcy., does not assimilate the 
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administration of such insolvent estates & the 
winding up of cos. in all respects to the adminis- 
tration of bipt. estates, but only in respect of the 
debts & liabilities provable. Consequently, the 
priority of payment secured by Bkpcy. Act, 1869 
(c. 71), in favour of local rates, etc., does not 
extend to the winding up of cos. or the administra- 
tion of the estates of insolvent deceased persons.—. 
Re ALBION STEEL & WirE Co. (1878), 7 Ch. D. 
547; 47 L. J. Oh. 229; 88 L. T. 207; 42 J.P. 
279: 26 W. R. 348. 


Annotations :—Reld. Re D’Epineuil (1882), 51 L. J. Ch. 
491; Re M » Winehouse v. Winehouse (1882), 20 
Ch. D. 545; Re Leng, Tarn v. Emmerson, [1895] 1 Ch. 652 ; 
Re Heywood, Parkington v. Heywood, [1897] 2 Ch. 593. 
Mentd. Re Printing & Numerical Rogisteriug Co. eae 
8 Ch. D. 535; Re Bridgewater [engineering Co. (1879), 
12 Ch. D. 181; Re Richards (1879), 11 Ch. D. 676; 4 
Weat of England Bank, Hx ». Brown (1879), 12 Ch. D. 
823; Re Northern Counties of Hngland Fire Insce., 
Macfarlano’s Claiin (1880), 17 Ch. D. 337; He Land 
Financiers Assocn. (1881), 16 Ch. LD. 373 ; Re Webb (Simith- 
field, London), {1922) 2 Ch. 369; He Winget, Burn v., 
The Co., [1924] 1 Ch. 550. 

8488. J—Re Hopkins, WILLIAMS v. Llor- 
kins, No. 8481, ante. 


8489. Debt satisfied by legacy--Election by 
creditor—As to proof.] --LECHMERE +. BLAGRAVE 
(1707), Gilb. Ch. 64; 25 EK. R. 45, L. C. 


8490. Contingent liability—-Contingency happen- 
ing during administration—Application of bank- 
ruptcy rule.|—Testator covenanted by deed for 
payment to his daughter of a sum of £5,000, with 
interest at 4 per cent. per annum, within one month 
after the death of his wife; also for payment to 
his daughter of an annuity of £100 during the 
joint lives of himself & his wife & the life of the 
survivor, if his daughter should so long _ live. 
Testator died in 1879, insolvent, leaving his widow 
& daughter surviving, & a judgment was made, in 
a creditor’s action for administration of his 
estate. The daughter having sent in claims in 
respect of the principal sum & the annuity, they 
were both allowed on a valuation as at the date of 
the judgment, but subsequently the widow died. 
No certificate had yet been made in the action :-— 
Held: applying the rules in bkpcy. as to contingent 
liabilities the daughter was entitled to prove for 
the full amount of the £5,000, less a rebate of 
interest at 4 per cent. per annum for the period 
between the date of the judgment & the death of 
the widow, & her proof in respect of the annuity 
must be treated on the same principle.—e 
BrivGeEs, Witt v. BRIDGES (1881), 17 Ch. D. 342 ; 
50 L. J. Ch. 470; 44 L. T. 730. 

Annotation :—-Mentd. Sovereign Life Assce. vr. Dodd, [1892] 

2 Q. B. 573. 

8491. Rent due-—Not limited to one year’s rent.] 
—Upon the construction of Bkpcy. Act, 1883 
(c. 52), ss. 42, 125, an order obtained in the Ch. 
Div. by a creditor for administration of a deceased 
debtor’s estate, not followed by any proceedings 
in bkpcy. is not equivalent to or included in the 
term ‘order of adjudication,’’ sect. 42, so as to 
limit the power of the landlord, or other person 
to whom rent is due from the deceased person’s 
estate, to recover by distress one year’s rent only 
accrued due prior to the date of the administra- 
tion order.—Re FRYMAN’S ESTATE, FRYMAN 1. 
FRYMAN (1888), 38 Ch. D. 468; 57 L. J. Ch. 862 ; 
58 L.. T. 872; 36 W. R. 631. 


8492. Call on shares in company-——Estimated 
value of future calls—-As well when company going 
concern—As when being wound up.|—In the 
administration of the insolvent estate of a deccased 
person the amount due for calls which may be 
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made in respect of shares in a co. held by him 
should be estimated & proved for as well when the 
co. 18 &@ going concern as when it is being wound 
up.—Re MoManon, FULLER v. MCMAHON, [1900} 
1 Ch. 173; 69 L. J. Ch. 1425 81 L. T. 715; 16 
T. L. R. 733; 7 Mans. 38. 


Proof of debts—Rules in bankruptcy.] — See 
erate Vol. IV., pp. 243-355, Nos. 2303- 

noe of payment.]—Sce Sub-sect. 2, B. (c), 
pos 


(0) Nature of Asseis to be Administered. 


See Jud. Act, 1875 (c. 77), 8. 10; Administra- 
tion of Estates Act, 1925 (c. 23), 8. 34. 


8493. Assets of insolvent estate not enlarged— 
By application of bankruptcy rules.J—Jud. Act, 
1875 (c. 77), 8. 10, is not intended to enlarge the 
assets of an insolvent estate, but only to vary 
the rights of the persons entitled to the assets; &, 
therefore, that sect. does not apply the rules of 
bkpcy. so as to make an unregistered bill of sale 
void as against the unsecured creditors of an 
insolvent estate.—Re D’Erineui. (CouNnr) (1), 
TADMAN v. D’EPINEUIL (1882), 20 Ch. D. 217; 51 
L. J. Ch. 491; 46 L. T. 409; 30 W. R. 423. 


Annotations :—Consd. Re Gould, Ex p. Official Receiver 
ret Ae, % B. D. 92. Refd. Hasluck v. Clark, {1899} 


8404. ——.]—-The bkpcy. rules as to 
reputed ownership are not imported into the 
winding up of cos. by Jud. Act, 1875 (c. 77), s. 10. 
A limited co. being indebted to H. & Co. on an 
acceptance, wrote to them a letter in Jan. 1885, 
in the following terms: ‘‘ We hold at your dis- 
posal the sum of £425 due from Messrs. C. & Co. 
for goods delivered by us to them up to Dec. 31, 
1884, until the balance of our acceptance for 
£660 has been paid.’”’ No notice was given by 
H. & Co. to C. & Co. until Feb. 5, 1885, which 
was after a petition for winding up the co. had 
been presented :—Held: as the bkpcy. rules as 
to reputed ownership did not apply to the winding 
up of cos., the debt did not form part of the asscts 
of the co. at the commencement of the winding up. 


It is not intended to bring into the assets of the 
estate being administered, or of the co. being 
wound up, any property which would not be 
otherwise assets, but to regulate the mode of 
dealing with the assets which are proved to belong 
to the co.; it was to do away with the difference 
which was known to exist between the mode of 
dealing with the assets in bkpcy. & the assets in an 
administration or in a winding up by the Ct. of Ch. 
The order & disposition clause in Bkpcy. Act, 1883 
(c. 52), has nothing to do with the respective rights 
of the secured & unsecured creditors, but is 
intended to include in the estate which is being 
administered property that would otherwise 
belong to somebody else (Corron, L.J.).— 
GORRINGE v. IRWELL INDIA RuBBER & GuTTA 
PERCHA WORKS (1886), 34 Ch. D. 128; 56 L. J. Ch. 
85; 55 L. T. 572; 35 W. RB. 86, GC. A. 

nnotations :-—M . Re Hugh 88), . T. 586; 
aa Sheward, gnowenta Brown, 1803) 3 On: 02. ae 

8495. -|—Re LENG, Tarn v. Emuer- 

SON, No. 8484, ante. 


8496. Avoidance of unregistered bill of sale— 
As against unsecured creditors—Bankruptcy rule 
not applicable.|—Re Knorr (1878), 7 Ch. D. 549, n.: 











26 W. R. sia Si i ait 
Annotations :—. - *Epineuil (1), Tadman 9», 
& Wire Co. 1878) 7 Ch. D. 547. . piacere 
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8497. ——.] — Re D’EPINEvVIL 
(CounT) (1), TADMAN v. D‘Epineuin, No. 8493, 
ante. 


8498. Avoidance of security—Bankruptcy rule not 
applicable.|—The Master of the Rolls thinks that 
this enactment (Jud. Act, 1875 (c. 77), s. 10], in- 
volves the proposition that, whereas under certain 
circumstances a security is avoided in bkpcy., 
therefore, in the administration of the assets of a 
deceased person & in the winding up of a co., a 
security is to be avoided under similar circum- 
stances. There are, to my mind, no words in the 
sect. which, expressly or by implication, lead to 
that result (James, L.J.).— WITHERNSEA 
BrRicKworks (1880), 16 Ch. D. 337; 50 L. J. Ch. 
185: 43 L. T. 713; 29 W. R. 178, C. A. 


Annotations :—Retd. Re Hopkins, Willams v. Hopkins 
Epincuil 





1881), 18 Ch. D. 370; Re D’ (1), Tadman v. 
Or neu (1882), 20 Ch. D. 217; Re Maggi, Wincvhouse 
v. Winehouse (1882), 20 Ch. D. 545; Gorringe v. Irwell 


India Rubber & Gutta Percha Works (1886), 34 ‘Ch. D. 

128; Re Gould, Ex p. Official Receiver (1887), 19 Q. B. D. 

92; Pratt v. Inman (1889), 43 Ch. D. 175; Re Leng, 

Ce ea ee ieee Witetes e. Palmer 
. B. ‘ cer, er v. 

tt eoe), ao" ho Mentd. Re Northern Counties of 


8499. Property in reputed ownership—Bank- 
ruptcy rule not applicable.|—GorriINGE v. IRWELL 
INDIA RuBBER & GuTTA PERCHA WORKS, No. 8494, 
ante. 


8500. ——— .|—Re Lena, TARN v. EMMER- 
SON, No. 84814, ante. 


8501. Restriction of rights under executon or 
attachment—Bankruptcy rule not applicable.|—A 
trustee having failed to comply with an order 
directing him to pay money into ct., a writ of 
sequestration was issued against his estate & 
effects & subsequently the sequestrators were 
authorised to sell certain chattels in their possession 
belonging to the trustee. Before any sale was 
effected the trustee died & a creditor’s action was 
brought in which the usual judgment was made & 
a receiver appointed. The trustee’s estate was 
insolvent & the receiver & the administrator of the 
deceased trustee commenced an action against 
the sequestrators to restrain them from selling the 
chattels & moved for an injunction :—Held: 
Bkpcy. Act, 1883 (c. 52), s. 45, restricting the 
rights of creditors under execution or attachment 
is not made applicable to the administration of 
insolvent estates in the Ch. Div. by Jud. Act, 
1875 (c. 77), s. 10.—PRaATT v. INMAN (1889), 43 
Ch. D. 175; 59 L. J. Ch. 2743; 61 L. T. 760; 38 
W. KR. 200; 6T. L. R. 91. 


Annotations :-—Retd. Re Leng, Tarn v. Emmerson, [1895] 
1 Ch. 652; Re Whitaker, Whitaker v. Palmer (1900), 
83 L. T. 342; He National United investment Corpn., 
{1901) 1 Ch. 950. Mentd. Re Hastings, Hx p. Brown 
(1892), 61 L. J. Q. B. 654. 








8502. —— |—Re LENG, TARN v. EMMER- 
SON, No. 8484, ante. ; 
8508. -]—Bkpcy. Act, 1883 (c. 52), 








s. 45, which restricta the rights of creditors under 
execution or attachment, does not apply to the 
administration of the estate of a deceased insolvent 
in pursuance of an administration order made 
under sect. 125 of the Act.—HASLUCK v. CLARK, 
[1889] 1 Q. B. 699; 68 L. J. Q. B. 486; 80 L. T. 
454; 47 W. R. 471; 15 T. L. R. 277; 43 Sol. Jo. 
352 ; 6 Mans. 146, C. A. : 


tations :—Consd. Johnson v. Pickering, [1908] 1 K. B, 
ae Refd. Re Rhoades, Ex p. Rhoades, [1899}) 2 Q. B. 
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Secl. 7.—Adminisiration of insolvent estates: Sub- 
sect. 2, B. (b), (c). (d), (e) & (F).1 

347; Re National United Investment Corpn., [1901} 

1 Ch. 950; Re Mellison, Ez p. Day, [1906] 2 K. B. 63; Re 

Sarjeant, [1923] 2 Ch. 302. 

8504. Avoidance of fraudulent preference— 
Bankruptcy rule not applicable.]|—I?e Leno, TARN 
v. EMMERSON, No. 8484, andée. 

Effect of administration order—-Whether equiva- 
lent to receiving order.)|—See BANKkuptcy, Vol. 
V., p. 820, Nos. 6964, 6965. 

Property available for distribution—-Rules in 
bankruptcy.]—See Bankruptcy, Vol. V., pp. 
630-971, Nos. 5076-7953. 


(c) Order of Payment of Debts. 


ove Jud. Act, 1875 (c. 77), s. 10; Administration 
of Estates Act, 1925 (c. 23), 8. 34. 


8505. Secured & unsecured creditors.; — The 
rule by which a judgment creditor of a testator 
is entitled to priority over simple contract creditors 
in the administration of the assets of testator under 
an administration decree is not affected by Jud. 
Act, 1875 (c. 77), 8. 10, which provides that in such 
administration of assets the same rules shall 
prevail as to the respective rights of secured & 
unsecured creditors as may be in force under 
the law of bkpcy. with respect to bkpts.’ estates.— 
SMITH v. MORGAN (1880), 5 C. P. D. 337; 439 
L. J. Q. B. 410. 


Annotations “Ap Re Maggi, Winehouse vr. Winchonuse 
(1882), 20 Ch. D. 545. . dde Jones, Calver v. Laxton 
(1885), 31 Ch. D. 440. Dbtd. & N.F. ite Whitaker, 
Whitaker v. Palmer, |1901] 1 Ch. 9. Refd. Itc Leng, 
Tarn v. Enimerson, [1895] 1 Ch. 652. 


8506. - -—- Re Hopkins, 
JIOPKINS, No. 8481, ante. 


8507. -|—Jud. Act, 1875 (c. 77), 5. 10, does 
not introduce into the administration of insolvent. 
estates of deceased persons the provision of Bkpcy. 
act, 1869 (c. 71), s. 32, that all debts, with certain 
exceptions, are to be paid pari passu. Sect. 10 
of former Act affects only the rights of the class 
of secured creditors as conflicting with those of the 
class of unsecured creditors; it does not affect 
the rights inter se of the members of those classes. 
Therefore, if a creditor of an insolvent testator 
recovers Judgment for his debt against the exor. 
before the date of a judgment in an admunistra- 
tion action, he is, notwithstanding sect. 10, entitled 
to be paid out of the assets in priority to the other 
creditors of equal degree.—RKe MAGGI, WINEHOUSE 
v. WINEHOUSE (1882), 20 Ch. D. 545; 51 L. J. Ch. 
960; 46 L. T. 362; 30 W. R. 729. 

Annotations :—Consd. He Art Engraving Cu. (1889), 60 L. T. 
331; éée Leng, ‘arn v. Kmmeraon. [1895] 1 Gh. 652. 
Overd. tte Whitaker, Whitaker v. Palmer, {1901] | Ch. 9. 
Refd. ite Gould, Ex p. Official Receiver (1887), 19 Q. B.D. 
92 | ite Williams, Jones v. Williams (1887), 36 Ch. D. 
$73, ite Whitaker, Whitaker v. Palmer, [1904] 1 Ch. 299 : 
Re Ambicr, Woodhead t. Ambier, (1905) 1 Ch. 697. , 


8508. |—The right given by Post Office 
Savings Banks Act, 1863 (c. 14), s. 14, to a savings 
bank to recover from the estate of any one of its 
officers moneys due to it from him in priority to all 





WILLIAMS t. 








PART VIII, ace a SUB-SECT. 2,—. 
» (0). 


¢. Common law priority of classes 
—Pari passu in euch class.]—-26 Geo, 
IIL, ¢. 11, 8. 18, directs exors., where 
an estate is insolvent, ‘‘ tg divide it 
in due proportion to & among the 
creditors.”” It is their duty to pay 


d. Priority 0 
before decree jon 


debts according to the common law 
priority of classes, & pari passu in 
each class. —Joskpy ». MCLEOD (1833), 
N. B. Dig. 376.—CAN. 


ninistration—Pay- 
ment out of fund in court.}—Where a 
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other claims, is destroyed by Bkpcy. Act, 18838 
(c. 52), 8. 40, in cases in which his estate is being 
administered in bkpcy., but not in cases in which 
his estate is being administered by the Ch. Div., 
since Jud. Act, 1875 (c. 77), 8. 10, does not operate 
to introduce into administrations in the Ch. Div. 
the bkpcy. rule that all debts due from the estate 
are to be paid pari pussu.— Re WILLIAMS, JONES v. 
WILLIAMS (1887), 36 Ch. D. 573; 57 L. J. Ch. 264 3 
57 L. T. 756; 36 W. R. 34; 3 T. L. R. 805. 


8509. -——.}]—The effect of Jud. Act, 1875 
(c. 77), 8. 10, is to introduce into the administra- 
tion of the estates of deceased insolvents by the 
Ch. Div. the rule in Bkpcy. that voluntary creditors 
are to be paid puri passu with creditors for value.— 
Re WHITAKER, WHITAKER ?t. PALMER, [1901] 
1Ch.9; 70L. 8 Ch. 6; 8381. T. 440; 49 W. 1. 
106; 17 T. L. R. 24; 45 Sol. Ja. 43, C. A. 

proceedings, (1004) 1 Ch. 299. 
Annotations -—Consd. Fee Whitaker, Whitaker r. Palmer, 

{1904} 1 Ch. 290. Refd. Be Webb (Suuthfield, London), 

{1922} 2 Ch. 369. 

8510. Claim by savings bank-—Against estate of 
officer.|---Re WILLIAMS, JONES v. WILLIAMS, No. 
R508, ante. 


Rule in bankruptcy.}—See BANKRUPTCY, 
Vol. IV., p. 473, Nos. 4272-4275. 


8511. Rates -- Preferential payments.} 
ALBION STEEL & WIRE Co., No. 8487, ante. 


8512. -—-~ ---- ..—The penty as to rates & 
wages conferred by Preferential Payments in 
Bkpcy. Act, 1888 (c. 62), applies in the case of a 
deceased insolvent whose estate is being 
administered in the Ch. Div. where the date of his 
deatii occurs after the conmencement of the Act.-— 
Re Heywoop, PARKINGTON vt. HeEywoop, (1897| 
2 Ch. 5935 67 L. J. Ch. 25. 77 L. TT. 4235 46 
W. R. 72; 42 Sol. Jo. 33; 4 Mans. 321. 
Annotations :—Expld. Ie Laycock, Laycock vr. Income Tax 
Special Cumrs., [1019] 1 Ch. 231. Refd. fle Whitaker, 
Whitaker v. Palmer, (1900) 2 Ch. 676; Re Webb (Simith- 
field, London), {1922} 2 Ch. 369. 
--— Rule in bankruptcy.;—Sce BANKRUPTCY, 
Vol. 1V., p. 474, Nos. 4277-4283. 


8513. Wages -— Preferential payment.) —- /’c 
HeEywoov, PARKINGTON vw. HEywoov, No. 8512, 
ante. 








--— Je 


Rule in bankruptcy.|-—Sce BANKRUPICY, 
Vol. 1V., pp. 475-178, Nos. 4284-4321. 


8514. Loan from wife to husband---Postponement 
—-Married Women’s Property Act, 1882 (c. 75), 
s. 3..\—e LENG, TARN v. EMMERSON, No. 8484, 
ante, 


-—-— Rule in bankruptcy.j]—See BANKRUPTCY, 
Vol. IV., pp. £81, 142, Nos. 4335 -4342. 

Priority of debts—Rule in bankruptcy.|—-Scc 
Banknuprcy, Vol. LV., pp. 471-485, Nos. 4250- 
4360. 





(d) Eatent to which Crown Bound. 
Nee Part 1V., Sect. 2, sub-sect. 3, B., ante. 


creditor obtained judgment againat 
an administratrix fore decree for 
administration, the judge in chambers 
ordered his demand to be paid in 
full out of a fund in ct. in priority to 
the other unsecured creditors.—ScoTtT 


udgment oblained 
o MUREHY (1883), 13 L. . Ir. 10.— 
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(¢) Right of Retainer. 
See Part IV., Sect. 4, ane. 


(f) Interest on Debt. 


Sec Jud. Act, 1875 (c. 77), 8s. 10 ; Administration 
of Estates Act, 1925 (c. 23), s. 34. 


8515. Funds accruing after decree—Interest 
from admission of proof of debts—No interest on 
shares unclaimed.|—A decree made in a creditor’s 
administration suit operates as a judgment in 
favour of creditors, & when, in the case of a deficient 
estate, the available assets have been apportioned 
amongst & directed to be paid to certain creditors 
who have proved their debts, but some of such 
creditors have left unclaimed for may years the 
sums directed to be paid, the creditors named 
in the decree have a vested right to the sums 
originally apportioned to them, & the ct. has no 
jurisdiction to order payment of those Shp one 
sums, however long they may have been left in ct. 
unclaimed, to any one but the creditors to whom 
they were apportioned by the decree, or their 
representatives. Where, many years after the 
administration decree in such a suit, funds had 
accrued to the estate, & some only of the creditors 
named in the decree, or their representatives, 
appeared in answer to advertisements :—Held : 
(1) the newly accrued funds must be apportioned 
amongst all the creditors named in the decree, & 
any other persons who might prove that they were 
creditors; (2) those creditors who appeared in 
answer to the advertisements were o entitled 
to the proportions of the new funds which their 
debts bore to the total amount of the debts 
prover against the estate, & the remainder must 

e retained to meet any future claims by other 
creditors; (3) the creditors whose debts carried 
interest were entitled to interest on the unpaid 
balances of the debts from the date of the master’s 
report certifying the proof of their debts, except 
those creditors who had left the sums apportioned 
to them unclaimed, & who were not entitled to 
interest on the sums so left unclaimed by their 

own neglect.—ASHLEY v. ASHLEY (1877), 4 Ch. D. 

757; 46 L. J. Ch. 822; 36 L. T. 200; 25 W. RR. 

356, O. A. 

Annotations :—Generally, Mentd. Re Higginson & Dean, 
He p. A.-G., [1899] 1 Q. B. 325; Wilson v. Church (1911), 
106 L. I. 31. 

8516. To what date payable—Date of judgment 
for administration—Not date of payment.|—In an 
action for the administration of the estate of a 
person who has died insolvent since the commence- 
ment of Jud. Act, 1875 (c. 77), a creditor on the 
estate, whose debt bears interest is not entitled 
to interest up to the day of payment, but only to 
the date of the judgment for administration, which, 
by sect. 10 of the Act, is equivalent to an adjudica- 
tion in bkpcy.—Re SumMERS, BOSWELL v. GURNEY 
(1879), 13 Ch. D. 186; 27 W. R. 865. 


Annotation :—Distd. Re Talbott, K v. Chick (18388), 
89 Ch. D. 567. : = 


8517. Payment of interest out of surplus— 
Application of dividends—Method of poms A 
One of two obligors in a joint & several bond 
became bkpt. The obligee Bevin by several 
dividends in the bkpcy. been paid 20s. in the 


PART VII. SECT. 7, SUB-SECT e 3.. 
$5161. To eat date payable—Date of the amount at 
judgment for administration. }-——O0'B. - 
v. GILLMAN (1883). 13 L. R, Ir, 6.—IR. 
XXIV. 


6516 li. ——— ———.}—In the adminis- 
tration of an insolvent Mery @ secured 


al 
peageedsy Wears: the date of val it, 
& not from the judgment for . 


819 
pound upon the amount of principal & interest 
due at the date of the commission, carried in a 


ec respect of the same bond under a decree 
in a suit for the administration of the estate of the 
co-obligor who had died :—Held: the amount due 
to the vay cig in respect of such claim was to be 
computed by plea the dividends as epoipeeed 
payments on account, that is, by applying eac 
dividend in the first place to the sah vay of the 
interest due at the date of such dividend, & 
the surplus, if any, in reduction of the principal. 


Semble: the same principle of computation 
was applicable in bkpcy. as between bkpt. & the 
creditors, where there was a surplus of the estate 
after payment of 20s. in the pound upon all the 
debts proved.—Bowemr v. MARRIS (1841), Cr. & Ph. 
351; 10 L. J. Ch. 356; 41 E. R. 525, L. C. 
Annotations :—Retd. Re Humber Ironworks & Shipbuilding 

-- Warrant Finance Co.'s Case (1869), 4 Ch. App. 643 ; 

Whittingstall v. Grover (1886), 55 L. T, 219; Smith v. 

Law Guarantee & Soc., [1904] 2 Ch. 569; Re 

Calgary & Medicine Hat da Co., Pigeon v. 

Medicine Hat Land Co. (1908), 78 L. J. Ch. 97. 

8518. .|—For many years prior to 
1856, A. carried on a banking business in partner- 
ship with B. On Mar. 13, 1856, A. died. On 
Aug. 14, 1856, the bank stopped payment, & on 
the 27th of the same month B. was adjudicated 
bkpt. Several actions were commenced for the 
administration of the estate of A. By an order 
made in 1861 in one of those actions it was declared 
that the separate creditors of A. were entitled to 
oe bee out of his estate in priority to the joint 
creditors ; & it was also declared that the separate 
creditors of A., whose debts did not by law or 
special contract carry interest were not entitled 
to interest in priority to the joint creditors in 
eae of the principal due to such creditors. B. 
died in 1863. The joint estate of the banking 
firm down to A.’s death, called the antle-mortem 
estate, & the assets of the bank as carried on by 
B., down to his bkpcy., called the post-mortem 
estate, & the separate estate of B. were 
administered in bkpcy. The result of the actions 
to administer the estate of A. & of the administra- 
tion in bkpcy., was to pay dividends amounting 
to 20s. in the pound to the joint & separate 
creditors of the partners. It was then found that 
some surplus assets would remain, but not enough 
to satisfy all the interest on the joint as well as on 
the separate debts. Accordingly, a question 
arose between the creditors of the joint estate & 
those of the separate estate of A., whose debts did 
not by law carry interest, whether such creditors of 
the separate estate of A. were entitled to take the 
interest on their debts out of the surplus in priority 
to the joint creditors, or whether the surplus 
should be distributed between the joint & separate 
creditors pari passu. There was a further question 
as to the manner in which the dividends out of 
the estate ought to be accounted for in ascertaining 
the amount of interest due:—Held: (1) the 
question of interest should be decided in accord- 
ance with the established rule as to the principal, & 
pone ene the separate creditors were entitled 
to e their interest in priority to the joint 
creditors; (2) the dividends received ought to 
be accounted for, in owe the amount of 
interest due, by treating the dividends as o 
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ayments on account, & applying each dividend 
t in the payment of interest calculated to the 
day of such dividend, & the surplus, if any, to the 
reduction of the principal_—WHITTINGSTALL v. 
GROVER (1886), 55 L. T. 213 ; 35 W. R. 4. 


8519. ——— Whether bankruptcy rule prevails.|— 
H. died in 1882. In 1888, an order was made for 
the administration of his estate in a creditor’s 
action. The estate was then insolvent, consisting 
of shares in a co. which were worthless. These 
shares afterwards became valuable. In 1896, 
the chief clerk made a certificate stating the amount 
of the debts in which he calculated interest on the 
debts carrying interest only down to the date of 
the judgment. The estate turned out more than 
sufficient to pay the certified debts :—Held: 
(1) the questions as to which the rules of bkpcy. 
were incorporated by Jud. Act, 1875 (c. 77), s. 10, 
were all settled by the certificate, & those rules 
had nothing to do with the distribution of the 
surplus; (2) the surplus must be distributed 
according to the rules of the Ch. Div., viz. in 
paying first interest on the debts which at law 
carried interest down to the date of payment, at 
the rates fixed by their contract, & subject thereto 
in paying interest at 4 per cent. to the other 
creditors on their debts.—Re HENLEY, ALCOCK 
v. HENLEY (1896), 75 L. T. 307. 

Annotation :—As to_(2) N.F. Re Whitaker, Whitaker v. 

Palmer, [1904] 1 Ch. 299. 

8520. ——.}]—In the administration of an 
estate which is insolvent at the date of the judg- 
ment, but afterwards realises enough to pay the 
pe of all the debts, but not the whole of 

he interest allowed by the ct., whether on debts 
which by law carry interest, or on debts which do 
not, the payment of interest must be governed by 
the rules of i gE & not those of the Ch. Div.— 
Re WHITAKER, WHITAKER v. PALMER, [1904] 1 
Ch. 299; 73 L. J. Ch. 166; 90 L. T. 277; previous 
proceedings, {1901} 1 Ch. 9, C. A. 


8521. Income tax on interest— Method of com- 
aes GREEN, BALL rv. Enis, [1904] 


Claim of creditors to interest--Rule in bank- 
ruptcy.}|—See Bankruptcy, Vol. IV., pp. 505-307, 
Nos. 2852-2875. 





(9) Property Acquired after Bankruptcy. 


See Jud. Act, 1875 (c. 77), 8. 10; Administrati 
of Estates Act, 1925 (c. 23), 8. 34. mae 


8522. Property acquired after second dischar 
Order of payment of creditors.)—A person, who had 
taken the benefit of the Act for the relief of insolvent 
debtors, first in 1814, & a second time in 1820 
died in 1826, leaving assets more than sufficient 
for the payment of all the debts which he had 
contracted subsequently to his second insolvency : 
-——Held : the ought to be applied in payment 
first: of these subsequent debts, &, secondly, of the 
debts scheduled under the second insolvency, & 
thirdly of the debte scheduled under the’ first 
insolvency.—-BARTON v TATTERSALL (1830), 1 
Russ. & M. 237; Taml. 878; 39 E. R.99. 
Annotations :—Oonad. Ie Bender, Ez p. 

5 L. J. Boy. 46; Ward ¢, Painter Gangs S ihog( 830). 


* Executors AND ADMINISTRATORS. 


Dunlevie v. Hort fi 857), 80 L. T. OC. 8. 23. 

Fe Hare, cag Welchman (1879), 11 Oh. D. 48. 

Re tt’s Hestate, Fordham v. (1882), 20 Ch. D. 

637 ; Smith, Green v. Smith (1883), 34 . dD. 672. 
. de Moylan (1852), 16 Beay. 220. . Ward vr. 

Painter (1840), 6 My. & Cr. 298 ; Re Lyon, Hx Pp. Robinson 

(864), L. T. O. 8. 4403; Re Emmings (1849), 14 L. T. 


8528. Estate of discharged bankrupt—Proof by 
creditor in insolvency—-Whether admissible beyond 
amount shown in schedule.]|—In a suit for adminis- 
tration of assets of a deceased person, who had 
been discharged many years before under the 
Insolvent Act, the ct. will not order the master 
to admit proof by any creditor of a larger sum than 
that mentioned to be due to him in the schedule 
filed in the Insolvent Ct.—BARTON v. TATTERSALL 
(1831), 2 Russ. & M. 541; 9 L. J. O. S. Ch. 199; 
39 E. R. 500. 


8524. Estate of uncertificated bankrupt—Rights 
of creditors subsequent to bankruptcy—Priority over 
former creditors.]|—An uncertificated bkpt. carried 
on business for several years after his b pey. with 
the mow edge of his assignees & of others who 
were his creditors at the time of the bkpcy. He 
died possessed of considerable property. On a 
claim filed by one of his exors. against the other 
& the official assignee under the kpcy: -—Held : 
the creditors subsequent to the bkpcy. were 
entitled to priority over the former creditors, & 
the estate ought to be administered in Chancery. 


The Ct. of Bkpcy. can have no jurisdiction to 
administer the estate of bkcy. for the benefit of 
the creditors subsequent to the commission. 
These creditors have proved no debts under the 
commission, & have no rights under it (TURNER, 
L.J.).—-TUCKER v. HERNAMAN (1853), 4 De G. M. 
& G. 395; 1 Eq. Rep. 360; 22 L. J. Ch. 791; 17 
Jur. 723; 1 W. R. 498; 43 E. R. 661, L. JJ. 


Annotations :—Consd. Kerakoose v. Brooks (1860), 14 Moo. 
P. C. C. 452. Ite Magnus, Ex p. Robertson (1873), 
42 L. J. Bey, 85. Consd. Kngelback +, Nixon (1875), 
L. kt. 10 C. P..645; Ite Caughey, Kz p. Ford (1876), 1 
Ch. D. 521. ‘ Mea a”, imperial Discount co. 
(1878), 3 Q. B. D. Til. . Collins v. Burton (1859), 
33 L. T. O. 8. 313; Re Gorton, Dowse v. Gorton (1889), 
60 L. ‘I. 305; Re Burr, Ez p. Pannell (1901), 84 L. 
327. Mentd. Ite M'Lintock, Ez P t icee 23 
L. T. O. 8. 253; Tailby v. Official Receiver (1888), 13 


App. Cas. 523. 
8525. Property acquired after close of bank- 
ruptcy-—Surplus after payment of new creditors— 
Administratrix entitled—As against old creditors.| 
—An undischarged bkpt. died intestate within 


three years after the close of his bkpcy., having in 
the interval acquired fresh property contracted 
fresh debts. Only a small dividend had been paid 


in the bkpcy., & bkpt. had not, after the close of 
the bkpcy., made any further payments to the 
creditors who had proved. An action was brought 
by one of the new creditors to administer bkpt.'s 
estate. The estate was sufficient to pay the 
costa of the action, to pay the new creditors in 
full, & to leave a surplus. This surplus was 
claimed by the old creditors :—Held : the adminis- 
tratrix was entitled to the surplus, & the o 

creditors had no right to it.— » GREEN v. 
SmiTH (1883), 24 Ch. D. 672; 62 L. J. Oh. 921; 
49 L. T. 297; previous proceedings, 22 Oh. D. 586. 


Property acquired after close of bankruptcy or 


after discharge— Rule in bankruptcy.| -—— See 
Bankruptcy, Vol. V., pp. 788-740, Nos. 
6380-6391. 
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Part VIII.—ADMINISTRATION BY .CouURT. 


(h) Hatate of Deceased Partner. 


See Jud. Act, 1875 (c. 77), 8. 10 ; Administration 
of Estates Act, 1925 (c. 23), s. 34. 


8526. Joint & separate assets — Distinction 
between—Application of bankruptcy rules.]—The 
distinction between joint & separate assets is 
not restricted to the cases of a distribution under 
a bkpcy. or insolvency ; it applies equally to the 
case of the inistration of assets of deceased 
partners. In the administration of the assets of 
a deceased partner, where both partners are solvent, 
there is no distinction made between joint & 
several creditors; they are all paid, & in taking 
the partnership accounts, the joint debts thus paid 
will be allowed in account by the surviving 

artner. If the estate of the deceased partner be 
nsolvent, & that of the surviving partner solvent, 
we oe creditors will naturally go against the 
surviving partner, who will then be a creditor 
against the separate estate of the insolvent 
partner for the amount paid by him to the joint 
creditors beyond his share. If both the deceased 
& surviving partner are insolvent, then the joint 
creditors must resort, in the first instance, to the 
joint estate, & can only go against the separate 
estate of each partner after the claims of his 
separate creditors have been satisfied. If both 

artners die before administration takes place, 
he rule is the same.—RiIDGWAyY v. CLARE (1854), 
19 Beav. 111; 52 E. R. 291. 
Annotation :—Refd. Lodge v. Pritchard (1863), 4 Giff. 294. 


8527. Surviving partner solvent—Joint creditors 
satisfied by surviving partner—Claim of surviving 
partner against estate of insolvent partner— 
Amounts paid beyond his share.}|—Ripeway v. 
CLARE, No. 8526, ante. 


8528. Surviving partner insolvent—Position of 
sony creditors.}] — Rinaway v. CLARE, No. 8526, 
anieé. 


Joint & separate estates—Rules in bankruptcy.|— 
See BANKRUPTCY, Vol. IV., pp. 420-471, Nos. 
3788-4249. 


(j) Creditor Claiming against Two Estates. 


See Jud. Act, 1875 (ce. 77), 8.10; Administration 
of Estates Act, 1925 (c. 23), s. 34. 


8529. Right to dividends from both estates—On 
same debt.|/—A creditor against two estates for 
the same debt is entitled to reccive dividends on 
the full amount from both estates, until he has been 
satisfied his debt.—BoNsmR v. Cox (1842), 6 
Beav. 84; 49 E. R. 756. 


(k) Disposal of Unclaimed Shares. 


See Jud. Act, 1875 (ce. 77), 8.10; Administration 
of Estates Act, 1925 (c. 23), 8. 34. 


8530. To be retained in court—Not distributable | 
PETRIE 


among other creditors.|—ALDERSON v. 
(1873), 25 W. R. 361, L. O. 
Annotation :—Folld. Ashiey v. Ashley (1877), 4 Ch. D. 757, 


85381. ——- ——— No interest payable.]—AsHLEy 
v. ASHLEY, No. 8516, ante. 
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8532. ——.|—Under an administration 
decree made in 1866 divers creditors carried 
roofs, but the proceedings were not compere: 
n consequence of an insufficiency of assets. In 
1888, ra en assets fell in, & by the chief clerk’s 
certificate it appeared that there was a sufficient 
fund in ct. to pay all the creditors, but that some 
of the creditors whose claims were allowed could 
not be found :—Held: the proper course was to 
retain in ct. to the credit of each of such last- 
mentioned creditors a sum of consols representing 
the amount of his debt & the interest thereon, & 
to fully administer the residue of the fund.— 
Re MACDONALD, MCALPIN v. MACDONALD (1889), 
59 L. J. Ch. 231; 62 L. T. 541. 

Disposal of unclaimed dividends—Rule in bank- 
ruptcy.]|—See BANKRUPTCY, Vol. IV., p. 499, Nos. 
4494-4499. 


(l) Position of Secured Creditors. 
i. Before Judicature Act, 1875. 
8533. Former law.|—MASON v. Boaa (1837), 2 
My. & Cr. 443; Rome v. Youna (1840), 4 Y. & C. 


Ex. 204; Ruoprs v. Moxaay (1861), 10 W. R. 
103 ; Loven v. LOVEL (1881), 45 L. T. 252. 





ii. After Judicature Act, 1875. 


See Jud. Act, 1875 (c. 77),8.10; Administration 
of Estates Act, 1925 (c. 23), s. 34. 


8534. General rule.|—Re Hopkins, WILLIAMS 1. 
Hopkins, No. 8481, ante. 


8535. Valuation of security—Sale below valua- 
tion—Proof restricted to difference between valua- 
tion & debt.]|—Re Hopkins, WILLIAMS v. HOPKINS, 
No. 8481, ante. 


8536. ——— Sale above valuation—Benefit of 
security not limited to estimated value.|—Secured 
creditors of an insolvent estate claimed for £400 
& interest ; they valued their security at £500 ; 
their names were struck out from the schedule 
of creditors in the chief clerk’s certificate. The 
security realised more than £500 :—Held: their 
right to the benefit of security was not limited to 
£500.—Re Hopkins, WILLIAMS v. HOPKINS (1883), 
52 L. J. Ch. 736; 48 L. T. 513; 31 W. RB. 495. 


8587. ——— Depreciation of value—Admission of 
proof for deficiency.|—-E. died in 1889 insolvent, 
& an order was e for the administration of his 
estate. <A creditor for £47,000 held as security 
(inter alia) shares & debentures of the Delagoa 
Bay Ry. The railway was seized by the 
Portuguese Govt., & an arbn. tribunal was 
appointed in 1891. The creditor declined to 
prove for his debt, & stated that he preferred to 
rely on his securities. In 1893, the chief clerk 
filed his certificate in which the creditor’s claim 
was entered as disallowed. In 1900 the award 
was made, & resulted in the creditor only receiving 
£1,448 in respect of his shares & debentures. In 
Jan. 1902, he took out a summons to vary the 
certificate by allowing his claim & for liberty to 
prove for his debt:—Held: under Jud. Act, 
1875 (c. 77), 8. 10, the bkpcy. rules applied to the 


PART VIII. SECT. 7, SUB-SECT. 2,— 


B. (1) ii. 
d by him, when, 
> there would be 


the insolvent estate deceased 
person, who died after the coming into 


U2 


822 


Sect. 7.—Administration of insolvent estates: 
sect. 2, B, (1) 4i., & (m). Sect. 8: Sub-sect. 1, A.J 


case, & under them the creditor could come in 
& prove at any time if there were assets undis- 
tributed, & if no injustice would be caused ; he 
could do the ‘same thing in an administration in 
the Oh. Div.; inasmuch as his debt had not been 
adjudicated upon, the disallowance of it in the 
certificate was not a fatal objection; if it was 
necessary to show special circumstances he had 
done so; the certificate need not be varied, & 
the creditor must, be allowed upon terms to come 
in & prove. 

Semble: a mtgee. of shares is not bound to 
watch the market so as to sell them at the highest 
price ; & he does not by failing to sell at the most 
favourable opportunity lose his right to prove 
against the estate of the mtgor. 

The legislature clearly contemplated the right 
of a creditor, on any alteration during the pepey 
in the value of his security by realisation of that 
security or otherwise, to be allowed to re-adjust 
his claims—of course not by so doing thereby 
creating any injustice to the other parties & 
of course not interfering with anything that had 
been done as to dividend or otherwise prior to 
change of proof (RoMER, L.J.).—Re McMurRpo, 
PENFIELD v. McMuRpDo, [1902] 2 Ch. 684; 71 
L. J. Ch. 691; 86 L. T. 814; 50 W. R. 6443 46 
Sol. Jo. 550, C. A. 


8538. ——— Mortgaged shares—Not sold at 
best price.|—-Re MCMURDO, PENFIELD v. MCMURDO, 
No. 8537, ante. 


8539. Application of dc of security—Ap- 
plied first in payment of iInterest—Next in discharge 
of  slurte gue, to prove for balance of principal.| 
—In the administration of an insolvent estate, a 
mortgaged property of testator having been sold 
in the administration action, & the proceeds of sale 
paid into ct.:—Held: the mtgee. was entitled 
to have the proceeds of sale peri first in pay- 
ment of interest on the mtge. debt down to the 
date of payment, & then in payment of principal, 
& to prove against the estate for the unpaid 
balance of principal, but the amount of the proof 
could not exceed the amount of principal due at the 
date of the judgment in the action.—Re Ta.Bort, 
Kina v. Cuick (1888), 39 Ch. D. 567; 58 L. J. Ch. 
70; 60 L. T. 45; 37 W. R. 233. 
Annotation :—Refd. Re London, Windsor & Greenwich 

Hotels Co., Quartermaine’s Case, {1892) 1 Ch. 639. 

8540. Election to assign security—Assignee of 
mortgage security.|\—Re NELSON, NEISON v. 
Coiitins (1919), 147 L. T. Jo. 4. 


Rules in bankruptcy.|—See Bankruptcy, Vol. 
IV., pp. 355-389, Nos. 3331-3560. 





(m) Time for Proving 


See Jud. Act, 1875 (c. 77),8.10; Administration 
of Estates Act, 1925 (c. 23), s. 34. 


8541. General rule—Application of bankruptcy 
rule—To chancery practice.|—J%e McMuRpbo, PEN- 
FIELD v. MCMuRDo, No. 8537, ante. 


8542. Creditors admitted while assets undis 
tributed.)—LAsHiLey v. Hoaa, No. 8218, ante, 
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$548. ——— Although fund a oned-—& trans- 
ferred to Accountan -]—Creditor allowed, 
his debt under a decree upon 


on motion, to ate 
a creditor’s bill, though money apportioned 
amongst the creditora, & transferred to the 
Accountant-General ; on paying the costs of the 
motion, & of reapportio the funds. 

v. HADDON (1816), 1 Madd. 520; 56 E. R. 194. 


8544. ———.]—-In_ a creditor’s suit for the 
administration of the asseta of an intestate who 
had joined in a bond as a surety, the bond creditor, 
being aware of the suit, omitted to prove till the 
time limited by the advertisements for creditors to 
come in had expired ; a decree on further directions 
had been made, the administratrix had admitted 
assets, & the principal debtor in the bond had 
become bkpt.:—Held: he might still be let in 
upon terms, the fund remaining undistributed. 

It seems to me, therefore, that I must give the 
creditor an inquiry as to the debt, he paying the 
costa of the petition, & undertaking to abide by 
any order that the ct. may think fit to make as 
to subsequent costs (KNIGHT-BRUCE, V.-C.).— 
Brown v. LAKE (1847), | De G. & Sm. 144; 683 
EK. R. 1008. 

Annotation :-—-Consd. Re McMurdo, Ponficld v. McMurdo, 
{1902} 2 Ch. 684. 


8545. ——.]—Bretr v. CARMICHAEL, No. 8220, 
ante, 
8546. .}—Re METCALFE, Hicks v. May, No. 





8221, ante. 


8547. Unless debt previously adjudicated 
upon—By master.|—Re McMurpno, PENFIELD $v. 
McMurpo, No. 8537, ante. 

8548. ——— Proof by secured creditor—On 


depreciation of security.|—-- Re HOPKINS, WILLIAMS 
v. Hopkins, No. 8481, ante. 


8549. —— —— ——.]—Re McMvunrpo, PEN- 
FIELD v. MCMURDO, No. 8537, antle. 


8550. ——.]— Harrison tv. Kirk, No. 8222, 
ante. ‘ 


8551. After assets distributed—Refund by bene- 
ficiaries.}—Davip vt. Frown, No. 8240, ante. 


8552. After order for payment made.|—In an 
administration suit, after an order has been made 
for the payment of a specific dividend to the 
creditors who have proved, a creditor will not, 
ourh the dividend has not actually been paid, 
be allowed to come in & prove, so as to disturb 
that order.—HULL t. FALKONER (1865), 5 New 
Rep. 266; 11 L. T. 7613 11 Jur. N.S. 151. 
Annotation :—Reid. The Zoe (1886), 11 P. D. 72. 


8553. On what terms admitted—Payment of 
costs—-Of motion—& Chiles 4 9 tags vagal of fund.}— 
ANGELL v. HADDON, No. 8543, ante. 


8554. —— Undertaking as to future costs.) 
-Brown v. LAKE, No. 8544, ante. 


8555. ——— —_—.]—- HARRISON v. Km, No. 8222, 


ante. 
8556, ——— Such as court considers proper.)—FRe 
McMunrpo, PENFIELD v. McMuRDO, No. 8537, ante. 


8557. ——— Regard to payments already made— 


ve on the estate for the balance of 
Claim.—-FINDLATER v. BUOTtLaR 
(1880), & L. R. Ir. 95.— IR. 
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Justice to other parties.|—He McMurpo, PENFIELD 
vy. McMurpo, No. 8587, ante. 


hie ——— —————. ]--- HARRISON v. Kink, No. 8222, 
ante, 

Time for proof—Rule in bankruptcy.|—Sce 
Bankkuprcy, Vol. IV., pp. 321, 322, Nos. 3004- 


Sect. 8.—COSTS. 
SuUB-SECT. 1.—CosTs OF REPRESENTATIVE. 
A. In General. 
See Rt, S. O., Ord. 65, r. 1, &, generully, PRACTICE. 


8559. General rule—Representative entitled to 
costs—Uniless guilty of misconduct.|—(1) An exor. 
or trustee who retains a balance in his hands, & 
against whom a suit is instituted, will not be 
charged with the costs of the suit, except under 
circumstances of considerable misconduct. 


(2) Where a suit is instituted with unnecessary 
haste ayainst an exor. or trustee who has not grossly 
misconducted himself, he will be allowed his 
costs.~BENNETT v. ATTKINS (1835), 1 Y. & CO. ex. 
247; 4.1L. J. Ex. Eq. 35. 








8560. —— j—te KNIGHT’S WILL, 
No. 9014, post. 
8561. ——- ——— -———.]--(1) The decision of a 


judge of the High Ct., ordering deft. exor. to pay 
to costs of an administration action, on the ground 
that he has caused litigation by refusing to furnish 
accounts, is subject to appeal. 


(2) L. & P. were the exors. appointed by the 
will of X., who died in May, 1883. I. proved the 
will in June, 1883. On May 20, 1884, the solr. of 
L. wrote a letter to P., saying that L. had in- 
structed him to take out administration to the 
estate as joint exor. with P., & asking P. to 
furnish accounts. On May 3], 1884, the same 
solr. wrote another letter to P., asking for a reply 
to his former letter. Neither letter contained any 
threat of litigation. TP. denied that he had 
received either letter, & there was no strict 
evidence that cither letter was posted. 

On July 2, 1884, L. proved the will, & on 
Aug. 9, 1884, P. was served with the writ in an 
administration action brought by L. No threat 
of litigation had been made in the meantime :— 
Held: no misconduct had been established & P. 
was entitled to his costs.—Re Puau, LEwis v. 
PRITCHARD (1888), 57 L. T. 858, C. A. 


2. —— -|—(1) An administrator 
is entitled to his costs of an administration action 
even though the action has been caused by a 
claim by him for the allowance of certain payments 
made by him out of the estate & subsequently 
disallowed in his accounts in the action; provided 
the claim was made under an honest mistake, 
& was neither fraudulent nor monstrous. Nor if 
he complies with an order for payment into ct. of 
the ance representing the payments so dis- 
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Allowed, is he, in the absence of special circum- 
stances chargeable with interest thereon. 

(2) By the sudgmen’ in a probate action, un- 
successfully brought by two of the children & next 
of kin of a father who had died leaving a will 
against the exor. for revocation of the diiaaeere 
deft.’s costa were ordered to be taxed & to aid 
by pltfs. Subsequently, in an action for is- 
tration of the estate of the mother who had died 
intestate deft., her administrator, who was the 
same person as exor. of the father, paid into ct. in 
that action a balance which had been found due 
from him in taking the accounts. On a summons 
in that action for the distribution of that balance 
among the several persons entitled to intestate’s 
estate two of whom were assignees of the share of 
two next of kin pltfs. in the probate action :— 
Held: deft. was entitled to set off his costs of the 
probate action, which had been taxed but not yet 
paid against the shares of the two assignees whose 
assignments were dated one before & the other 
after the judgment in the probate action. 

(3) A man who fulfils the difficult duties of 
an administrator, exor. or trustee is, in common 
sense & common justice, entitled to be recouped 
to the very last penny everything that he has 
expended properly—that is to say, without 
impropriety—in his character of administrator, 
exor. or trustee (KEKEWICH, J.). 

(4) Of course, if an action is brought for the 
purpose of making the exor. or inistrator 
liable for breach of trust, & he has been found 
guilty of a breach of trust, & costs have been 
incurred in resisting the action, it is only right 
that, where these costs have been ascertained the 
exor. or administrator should pay them as part 
of the penalty for the breach of trust. Again, 
if an exor. brings in claims strictly in his character 
of exor., which the ct. can see from the evidence, 
documentary or arising out of cross-examination, 
or otherwise, or by a sort of intuitive process, 
or by a general view of the case, are not honestly 
brought forward, then the ct. notwithstanding 
the general rule, may fairly deprive the exor. of his 
costs, & if he is convicted of dishonesty, may, 
I have no doubt, order exor. to pay the costs 
so incurred. Again, apart from dishonesty, the 
ct. may, in my opinion, visit exor. with costs, or 
deprive him of his costs, where the claim is of a 
monstrous character, that is, one which no reason- 
able man could say ought to have been put 
forward. Even though exor. may have believed 
it, & a solr. may have prepared the case & counsel 
pen have argued it; in such a case the ct. has 
quite sufficient power to deprive exor. of his costs, 
or even to make him pay the costs he has occasioned 
to the estate. But subject to these limitations 
there is no doubt that the general pee & 
that, even though exor. makes a mi e, even 
though he endeavours to charge against the estate 
items which the law does not allow him to charge, 
or where the endeavour to prove them has been 
defeated with costs, still he may have his costs 
if they have been incurred without impropriety 
or fraud, or if they do not partake of that mons- 
trosity to which I have alluded (KEKEWICH, J.). 
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Sect, 8.—Costs: Sub-sect. 1, A. & B. (a).) 


-Re JONES, CHRISTMA 
66 L. J. Oh. 489; 76 L. 'T. 454; 45 W. BR. 598. 
annotation -—. Refd. ngland’s Settlmt. Trusts, 
sa Dobb v. inn’, CES 1 dé re pe 


85638. Fact of misconduct—Matter for appeal.|— 
Re KNIGHT'S WILL, No. 9014, post. 





8564. ——- ———.]—Re PucH, Lewis vw. 
PRITCHARD, No. 8561, anie. 
8565 ——.]—Re Isaac, CRONBACH v. 


ISAAC, ‘No. 8637, post. 
Compare Nos. 8678, 9013, 9014, post. 


8566. Application of rule—Right to immediate 
payment—Although liable to as debtor of estate— 
Debt due at future date.|—-By the master’s report, 
made in an administration suit, exor. was found 
to be indebted to testator’s estate in a sum ee 
at a future day :—Held: notwithstanding that the 
exor. was entitled to immediate payment of his 
costs of suit.—STEPHENS v. PILLEN (1848), 17 
L. J. Ch. 2143 sub nom. STEVENS v. PILLEN, 10 
L, T. O. 8S. 481; 12 Jur. 282. 


8567. ——— Size of estate not material.]—SHeEn- 
ri g ae & ROBINSON (1885), 1 T. L. R. 


8568. mara Under R. S. C., Ord. 55, Yr. 
Administration not asked for.|—An originating 
summons under Ord. 55, r. 3, for inquiries or 
directions, without administration, is equivalent 
to the old Chancery practice of commencing an 
administration suit, raising the particular point 
by the pleadings, obtaining an inquiry or direction 
upon that point, & then staying further pro- 
ceedings. Accordingly, upon such a summons, 
the ct. has jurisdiction, provided it has proper 
parties before it under r. 5, to deal with the 
question of costs although no estate or fund is 
sought to be administered, & if the summons had 
been taken out by trustees, they are precisely 
in the same position, as regards their right to 
costs under Ord. 65, r. 1, as if it were an ordinary 
action for administration.—Re MEDLAND, ELAND 
v. MEDLAND (1889), 41 Ch. D. 476; 58 I. J. Ch. 
ae Pun L. T. 81; 37 W. R. 753; 5 T. L. R. 


eed 


Annotation :-—Mentd. Re Chapman, Cocks v. Chapman, 
{1896} 2 Ch. 763. 
8569. Retainer of same solicitor—-By executor 
& co-defendants—Proportion of costs out of estate.} 
—HARMER v. HARRIS, No. 8758, post. 


8570. Lien for costs—Order for payment into 
court—Effect on lien.|—(1) Where an order has 
been made directing the costs of certain residuary 
legatees to be taxed as between solr. & client, the 
ct. refused to vary the order on the mere ground 
that it had been obtained without the consent 
of all the residuary legateces. 


_ (2) An exor. having been ordered to pay money 
into ct. is not thereby deprived of his lien on the 
fund for his coste.—BLENKINSOP v. FosTER (1838), 
3Y. & C. Ex. 205; 8 L. J. Ex. Eq. 8; 160 E. R. 


675. 
Annotation :—As to 
(1904), 73 LoS. Ch geen 2% OtIMUL, Jones o. Owon 
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8571. ——— In favour of deceased representative’s 


8 v. JONES, [1897] 2 Ch. 190; \ estate.j—TuURNER v. Letts, No. 7851, ante. 


8572. Costs, charges é& expenses—What included 
under—In order to tax.]—An order to tax the 
coste of = exor. in a _— ily i ony pcoe 
charges expenses proper c y 
the Srecution ot the teusta of the will, does not 
include the costs of his defence to other suits 
instituted against him as exor.—PAYNE v. LITTLE 
(1859), 27 Beav. 83; 54 E. R. 33. 


8573. ——- ——~ -——.]—-(1) An order in an 
administration suit to tax the costs, charges, & 
expenses properly incurred by exors., not rs 
costs in the cause, may include costs incurre 
by them in defending testator’s estate to a suit in 
another ct., although such costs have not been 
provided for by the decree in the other suit, or in 
the order in the administration suit. 


Semble: (2) it is not the ordinary practice that 
such costs should be provided for by the decree in 
the other suit. 

Semble: (3) such costs, when incurred before 
the institution of the administration suit, may be 
properly included under the head of just allow- 
ances. 

Exors. of a will were also residuary legatees. 
An administration suit was instituted, &, after the 
decree, a creditor’s suit was filed by a partner of the 
testator, to have the partnership declared void, 
& areceiver appointed. Some delay in appointing 
the receiver occurred, & exors. filed a bill for an 
account of the partnership assets, & also for a 
receiver, & a receiver was then appointed by 
consent. Exors. also defended the creditor’s 
suit, although the question had been decided at 
law on the merits, but, in taking the accounts, 
they succeeded in reducing the creditor’s claim by 
a considerable amount :—Held: (4) after the 
verdict at law, exors. were not justified in defending 
the creditor’s suit on the merits, without applying 
to the ct. for leave to do go, but were entitled to 
their costs eipesd bee ee to the decree; (5) they 
ought to have applied to pltf. in the creditor’s suit 
to move to appoint a receiver, & not having done 
so, were not entitled to their coste of the third 
suit.— GRAHAM v. WICKHAM (1865), 2 De G. J. & 
Sm. 497; 5 New Rep. 292; 34 L. J. Ch. 2203 12 
L. T. 38; 11 Jur. N.S. 168; 13 W. HR. 3963; 46 
E. R. 467, L. JJ. 

a 1 Wehaa :-~Consd. Fulton v. Andrew (1876), 46 L. J. CR. 

8574. ——- —-—- ——— Proceedings to strike 
solicitor off rolls.}—A solr. acting for the adminis- 
trator of deceased intestate, retained in his hands 
a portion of the estate, & failed to account for the 
same. The administrator applied for & obtained 
in 1876, in the Q. B. Div., a rule that the solr. 
should be struck off the Rolls, or should answer 
an affidavit relating to the retention of the sum 
by him. A writ of attachment was issued against 
the solr., who absconded, & the writ was renewed 
in each term down to 1887. In that year, upon 
further consideration of an action to administer 
the intestate’s estate, the taxing master was 
directed to tax the coste, charges & expenses of 
the administrator a aot incurred. He dis- 
allowed all the costa of the proceedings against 





further interest in the matter except to h. Claims made by benefictartes.}-~ 1 t ndon othors 

ovale the result of the appeal.—Zte | Where in an admin Oi acca the Saiined es na egg nied eed lowe Aled 
: core ESTATE, MILBURN v. GRAYBON, | beneficiaries set claims the | connection with stich glans — la 
4a at} LW. W. R. 596; 62.8. C, KR. trustees in fall in of . ae anme of ¢, Jeaac (1901), 20 H. ZL, Re 16 
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ne solr., on the ground that they were not, the 
proceedings, but were in the nature of 
punishinent to the solr. :—Held: the real object 
of the proceedings against the solr. was to obtain 
the money due to the estate, & that therefore 
some of the costs incurred ought to be allowed, 
but it was referred to the taxing master to con- 
sider how far the costes incurred subsequently 
to obtaining the rule were for the benefit of the 
estate, & should be alowed.—Re DAvis, MUCKALT 
v. DAVIS (1887), 57 L. J. Oh. 3; 57 L. T. 7655. 
Costs in probate action.]—See Part ITI., Sect. 6, 
sub-sect. 9, F., ante. 


8575. No order as to costs—Effect on repre- 
eer aie *s right.|—GRAHAM v. WICKHAM, No. 8573, 
a e 


See, generally, SOLICTTORS. 


8576. ——- ———.]|—-A_ summons having been 
taken out by a beneficiary for the administration 
of testator’s estate under which several questions 
arose with respect to the accounts of the trustee 
& his management of the property, the judge made 
an order as to the questions in dispute, & ordered 
the accounts to be taken, & declared that ‘‘ he did 
not think fit to make any order as to the costs of 
the action’’:—Held: this declaration was a 
judicial decision that the trustee was not entitled 
to his costs in the action, & he had no right to 
retain them out of the estate.—Re HopGKINson, 
HODGKINSON v. HODGKINSON, [1895] 2 Ch. 190; 
64 L. J. Ch. 663; 72 L. T. 617; 43 W. RR. 5943 
39 Sol. Jo. 468; 12 R. 297, C. A. 


8577. Costs not reserved—Practice on further 
consideration.|—In an action against an exor. or 
trustee where the ct. after hearing the facts, 
makes an order for administration without an 
reservation of costs, it is not in accordance wit. 
the practice to entertain an application on further 
consideration that exor. or trustee should be 
ordered to pay costs down to the judgment, but 
this practice does not extend to a case where the 
order is made without evidence on both sides, or 
full discussion, either for the sake of convenience 
or to save expense, or otherwise in circumstances 
in which the ct. has not a sufficient knowledge 
of the facta (EvE, J.).—Re GARDNER, ROBERTS v. 
Fry, [1911] W. N. 155. 


8578. Administration in county court — Dis- 
cretion of registrar as to costs.|—-In the administra- 
tion of an estate in a county ct. the costs of the 
aie ainsi a are, under C. C. R., 1889, Ord. 504, 

20, within ee discretion of the registrar, & 
the registrar, in taxing such costs in the case of 
an insolvent estate, may properly take into 
account the fact that the estate is ree i 
& may disallow costs which would propery 
allowed if the estate were solvent. such 
taxations of the administrator’s costs a difference 
is to be made between the cases of solvent & 
insolvent estates, & in the case of insolvent 
estates such costs only are to be allowed as are 
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charged with so much of the costa of 
the suit up to the 
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strictly necessary for the cotection of the estate.— 


Pain v. BowpeEn, [1896] 2 Q. B. 801; 65 L. J. 
Q. B. 530; 75 L. T. 102; 45 W.R. 48 ; "40 Sol. Jo. 
622, D. 0. 


8579. Estate exhausted by creditors—Costs not 
allowed on fund in court./—(1) Solrs. have no 
right to look for their costs to a fund in ct. not 
belonging to their clients. 

(2) Where in an administration suit the estate 
in ct. was exhausted by creditors so that nothing 
was left for testator’s representative, & she became 
insolvent, a motion that her costs of suit ne 
be retained out of the fund in ct., so that 
solrs. might be paid, wae refused. —CHICK c 
NICHOLLS (1877), 36 W. R. 2 


See, generally, aut 


B. When Deprived of, or Liable for Costs. 
(a) Mistake or Neglect. 
See R. 8S. O., Ord. 65, r. 1. 


8580. Mere neglect—Failure to get in assets— 
Costs allowed.|—Exors., against whom an inquiry 
has been directed as to what part of testator’s 
assets might, but for aie wilful default, have been 
got in, & who have been guilty of some acts of 
negligence, may nevertheless be entitled to their 
costs of an administration suit ee aa ir, against 
them.—BaILEY v. GouLp (1840), 4 . Ex. 
purl 9L. J. Ex. Eq. 43; 160 KE. R. 987. 

pactation:: —Refd. Re McEacharn, Gambles v. McKacharn 

Anat, 103 L. T. 900 

8581. ——-_ Failure to invest balance—Not 
fraudulent—Costs allowed.]—Mere neglect of duty 
in an exor., as, for instance, the omission to invest 
balances pursuant to a direction in the will, if 
unaccompanied by fraud, is not such misconduct 
as to disentitle him to the general costs of a suit 
for the administration of the estate, although it 
may subject him to the costs of so much of the suit 
a8 was occasioned by such neglect.—HEIGHINGTON 
arm aaa 1 Ph. 600; 10 Jur. 21; 41 E. KR. 
Annotation :—Oonsd. Tickner v. Smith (1855), 25 L. T. 0. 8. 


; Failure to account.|—See Nos. 8591, 8595, 
post. 


8582. Mistake—Charging items wrongfully- 
Costs allowed.|—A residuary legatee objected to the 
account rendered by exors., & on their ese Bes 
pay, in discharge of all her claims, a sum larger t 
the amount thereby shown to be due to her, filed 
a bill against them for administration. In the 
suit they were disallowed certain items of dis- 
bursement, & in consequence the balance found 
due from them was larger than the amount which 
pitf. had offered to accept :—Held: exors. ought 
not to be ordered to pay the costs of the suit, 
which was consequent on their mistake, but they 
were entitled to retain their costs out of the fund 
i os ue way.—SMITH v. CREMER (1875), 24 


genoe, or retention of money is still 


a Ba entitled to the coste of the suit.— 
eer ati cieerabrpameytd the oe dsior tt a8, ae TOWNSEND (1828), 1 
Misconduct ju ion —“BALD 0, MESON oO — 
receiver.) Where spill we aled 17 Ae 154.—CAN. ; —— ——.]}—A personal _repre- 
aga en > tor the . Mere neglect tention oO. dentative who bad been P ondeted in an 
ministration ‘of an Fontes & pra Pn Sos }—Exor. tho ugh in the resul administration suit, to bring in money 
a receiver on the und of the exor. made answerable for default, by due by him the te, will n 
peovine em » & of reagon of loss throug’ allowed any costs in the suit until he 
Laer rar gta nie case ance ere oe or ohexgoetie nis a highes hee. compre with One order eran 
alarm the part retaining ands, BAN, RRIs v. O’EERAN, 
ar the bushel Gun Greet the Cen oe eee ie ee be nesii- 11. R. 293,—IR. 
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Sect. 8.—Costs: Sub-sect. 1, B. (a), (b) & (c).] 
8583. |—Re JONES, CHRISTMAS 
v. JONES, No. 8562, ante. 
Costs of trustees.}|——See Trusts & TRUSTEES. 
See, generally, PRACTICE. 
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(b) Breach of Trust. 
See, generally, PRACTICE. 


8584. Order that costs be taxed—Not vet pag 
burdening representative with costs—Liability of 
representative.|—BRETLAND v. CoPE (1700), Colles, 
97; 1 E. R. 199, H. L. 


8585. Fraud—Liability for costs—Notwithstand- 
ing provisions of will.|—Notwithstanding testator 
directed that exors., for any expenses they shall 
be put to, shall be allowed their costs out of his 
estate, yet as there was a plain fraud in this case 
in exors., the ct. decreed costs against them.— 
oe v. Haywoop (1741), 2 Atk. 126; 26 E. R. 


8586. Costs of accounts & inquiries—Relating to 
breach.|—Exor. charged with compound interest, 
at 5 per cent. under a direction for half-yearly 
rests, as not having attempted to execute a trust 
to accumulate, though no loss happened, & a due 
execution of the trust could not have produced 
so much allowed, subsequent costs of proceedings, 
consequential upon those, of which the costs were 
allowed him by the original decree, not as to the 
inquiries & accounts, relating to the breach of 
trust, nor charged with those costs, arising 
principally from a necessary investigation as to the 
rule, by which he ought to be charged.— RAPHAEL 
v. BOEHM (1807), 13 Ves. 590; 33 EK. R. 415, L. C. 
Annotations :—Consd. Tebbs v. nter (1816), 1 Madd. 

290; Heig nv. Grant (1845), 1 Ph. 600. Refd. 

Dornford r. Dornford (1806), 12 Ves. 127; Montgomerie 

v. Wauchope (1816), 4 Dow : nv. Harwood 

(1825), Turn. & K.477; Law v. Hunter (1826), 1 Russ. 

100; Sutton v. Sharpe (1826), 1 Russ. 146; A.-G. v. 

Solly (1839), 2 Sim. 518; Docker v. Somes (1834), 2 
My. & K. 655; Cotham v. West (1837), Donnelly, 199; 
Heighington v. Grant (1840), 5 My. & Cr. 258; A.-G. v. 
Alford (1855), 4 De G. M. & G. ed ;_ Feltham v. Turner 

(1870), 23 L. T. 345; Re Barclay, Barclay v. Andrew, 

[1899] 1 Ch. 674. 

8587. Costs of investigation—Into chargeability.| 
—RAPHAEL v. BOEHM, No. 8586, ante. 


8588. Proceedings subsequent to decree—For 
distributing estate.|-A trustee was declared liable 
for a breach of trust & was ordered to pay the 
costs up to the hearing. He complied with the 
oe ped : he wee ing ‘ his costa of 

ie subsequent proceedings for clearing & dis- 
tributing the fund.—HeEwerr v. Fosrer (1844), 
7 Beav. 348; 8 Jur. 769; 49 E. R. 1099. 
Annotations :— & Distd. Easton v. : 

oy x a N.F. He Skinner, Cooper o: BLE 


Sce, now, Nos. 8590, 8595, post. 
See, gencrally, Trusts & TRUSTEES. 


8589. Direction by testator as to costs—If suit 
instituted by beneficlary—Payment out of bene- 
ficiary’s interest—Whether applicable when wilful 
default alleged.)——‘Testator, after giving his 
residuary real & personal estate to his exors. & 
trustees upon trust to sell & convert & hold the 
proceeds in trust for certain beneficiaries, provided 
that, in case any proceedings for the administra- 
tion of his estate should be commenced by any 
beneficiary, his trustees should hold the interest 
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of the beneficiary in trust to pay thereout in the 
first place the coste of such proceedings. Thirteen 
years after testator’s death his estate remained 
unrealised by the trustees, who kept no propor 
accounts of profits received by them from the 
estate. Annual sums payable under the pro- 
visions of the will had been irregularly paid, & 
capital sums payable thereunder remained unpaid. 
Some of the beneficiaries commenced an adminis- 
tration action against the exors. & trustees, alleging 
wilful default by them in the administration of the 
estate, & claiming for loss to the estate 
& payment of the sums due under the provisions of 
the will:—Held: the provision for payment of 
costs was inapplicable to an action based on wilful 
default, which was a probabilis causa litigandi, &, 
if applicable to such an action, would have been 
void as repugnant to the gift, since it would 
prevent the beneficiaries from obtaining the 
enjoyment of it.—Re WILLIAMS, WILLIAMS v. 
WitiiamMs, [1912] 1 Ch. 399; 81 L. J. Ch. 296; 
106 L. T. 584 ; 56 Sol. Jo. 325. 


yellure to render account.|—Sce Sub-sect. 2, C., 
post. 


(c) Conduct in relation to Accounts. 
Sec R.S. C., Ord. 55, r. 10a. 


8590. Costs of taking account.|—In a case where 
proceedings for administration are rendered 
necessary by the gross & indefensible neglect of 
trustees to deliver accounts, the defaulting 
trustees may be ordered to pay all the costs, 
including the costs of i & vouching the 
accounts. Such an order may be made in pro- 
ceedings commenced by originating summons. 


Then comes the question as to the coste of 
taking the account. I think that the view ex- 
poe by Lorp LANGDALE in Hewett v. Foster, 

o. 8588, ante, as explained by the Ct. of Appeal 
in Easton v. Landor, 62 L. J. Ch. 164, was a correct 
statement of the law applicable at the date of the 
case before him. Under the old practice, inasmuch 
as every one interested in the estate had a right 
to have the accounts taken in ct., the order for an 
account in an administration action went as a 
matter of course, & the costs of taking it came 
as a general rule out of the estate. But that is no 
longer the case now. Since Oct. 24, 1883, there 
is no longer any such general right to have an 
account taken, & it is by no rfftans a matter of 
course that the costs of ing the account are 
paid out of the estate. The result is that I have 
to decide which of the two parties shall bear the 
costs of taking & yous the accounts. I 
have come to the conclusion in the circumstances 
that I ought to make these two defts. pay them 
(FARWELL, J.).— Re SKINNER, COOPER v. SKINNER, 
[1904] 1 vy aha ; 73 L. J. Ch. 04; 89 L. T. 668 ; 


62 W. R 
Annotation :—Retd. Re Holton’s Settlmt. Trusts, Holton v. 

Holton (1919), 88 L. J. Ch. 444. 

8591. Account obstructed—Necessitating services 
of accountant.|—In ing the accounts of an 
intestate’s estates pltfs., in consequence of the 
evasive & fraudulent conduct of the administratrix, 
had been under the necessity of employing an 
accountant. Before the hearing for further 
directions the administratrix was ordered to pay 
the costs of employing the accountant.—-TONEK », 
THOMPSON (1834), 7 Sim. 145; 


8592. ———.]—-The ct. will disallow the costs of 
exor. hong vexatiously obstructs the taking of his 
accounts. 


Part VIIJ.—ADMINISTRATION BY COURT. 


It is not necessary to file a bill to deprive him 
of them.—Re Kine, GILBERT v. Ler (1865), 34 
Beav. 574; 12 L. T. 818; 11 Jur. N. S. 899; 13 
W. BR. 1012; 55 E.R. 757. 


8598. Account successfully disputed—By residuary 
legatee.]—-A residuary legatee objected to certain 
items in accounts furnished by the exors., amount- 
ing in all to about £100, & issued a writ for an 
account specially indorsed under R. S. C., Ord. 3, 
r. 8, & payment of the balance. An account was 
taken er R. 8. O., Ord. 5, r. 1, without any 
pleadings being delivered, & the chief clerk dis- 
allowed all the items objected to, & made his 
certificate accordingly :—Held: the exors. must 

ay the costs of the action.—Re Rapciyrre, 
2BARNCE Vv. RADCLYFFE, DE For v. RADCLYFFE 
peels 50 L. J. Ch. 317; 44 L. T. 96; 29 W. R. 


8594. Mere neglect to account — Whether 
sufficient to establish HMability.|—-The mere fact that 
an exor. neglected to render accounts when asked, 
is not of itself sufficient to make him liable to the 
costs of a suit for administering the estate.— 
WHITE v. JACKSON (1852), 15 Beav. 191; 51 
EK. R. 510. 

Annotation :—Refd, Springett v. Dashwood (1860), 3 L. T. 


8595. ——— ———_.]—Deft. S., a solr., was exor. of 
the will of testator in the cause, who left his 
residuary estate to be divided between H. & G., 
G. being trustee of H.’s share. S. paid £50 to G. 
on account of his share, but refused or neglected 
to furnish accounts, although repeatedly re- 

uested to do so, on the plea that he had mislaid 
them. The suit was instituted, but on deft. 
furnis an account, pltf. agreed to compromise, 
but his offers were refused, & an order was obtained 
against S. to pay the fund into ct. 8S. had also 
dealt improperly with the fund :—Held: he was 
liable for the costs of the suit, except in so far as 
they were not incurred through his misconduct. 


In certain cases of mere neglect or refusal to 
furnish accounts, when the neglect is very gross or 
the refusal wholly indefensible, I reserve to myself 
the right of making exor. or trustee pay the costs 
of litigation caused by his neglect or refusal. 
But I expressly guard myself from saying that in 
every case of mere neglect, or even in every case of 
mere refusal, an honest exor. or trustee who has 
fairly discharged his duty, an onerous & thankless 
one, is to pay costs. But when I find, in addition 
to unjustificable neglect or delay, that there has 
been misconduct in dealing with the trust fund, 
then I look upon that neglect or delay as an 
aggravation of the latter misconduct ; & although, 
standing alone, the neglect or delay might not be 
sufficient to induce me to order trustee or exor. 
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to pay costes, yet, when combined with such mis- 
conduct, I should order him to do so. In this case 
I find inexcusable delay, inexcusable refusal to 
furnish accounts, & misconduct in asaronry Saba the 
trust fund.... In that state of matters I am 
told, on behalf of deft., that he is entitled to his 
costs of the whole suit, including the costs of taking 
the accounts. I think he must pay the costs of 
the suit, except the costs of vouching the accounts. 
Inasmuch as that vouching was not occasioned 
by any misconduct of his, I think he ought to 
have those coste, & he must set them off against 
the costs, which he is ordered to pay (JESSEL, 
M.R.).—HeEvGH v. Scarp (1875), 33 L. T. 659 ; 
24 W. R. 51. 
Annotation :—Consd. Re Skinner, Cooper v. Skinner, {1904] 

1 Ch. 289. 

8596. Fraudulent omission to account.|—DEYE 
v. STEVENSON (1706), Colles, 357 ; 1 IX. R. 324, H. L. 


8597. Neglect necessitating action for adminis- 
tration—Account rendered before decree—Costs 
of subsequent proceedings.|—ANoN. (1819), 4 
Madd. 273; 26 E. R. 706. 

Annotations :—Refd. Springett v. Dashwood (1860), 2 

Giff. 521; Sollar v. Griffin (1863), 33 L. J. Ch. 6. 

8598. ——_ Unsatisfactory conduct.|—(1) Defts. 
being exors., by their answer in a suit for adminis- 
tration, swore that nothing was due from testator’s 
estate, & that no good result could follow from 
the prosecution of the suit, as there was no estate 
of testator remaining unapplied. A decree was 
ordered for an account, whereupon defts. carried 
in an account claiming a balance of £400 as due 
to them. This account was directed to be re- 
modelled & defts. claimed a balance of £60 as due 
to them. Ultimately, the chief clerk found that 
a balance was due from defts. of £202 :—Held: 
the conduct of defts. was so unsatisfactory as to 
render them liable to pay the costs of the suit, 
with the exception of the costs of an inquiry as to 
a7) estate which had been needlessly pursued by 
pltf. 

(2) The rule is not invariable, that where interest 
is chargeable against exors. in respect of a balance 
retained by them in their hands, they are also to 
be charged with the costs of the suit.—-EGLIN v. 
SANDERSON (1862), 3 Giff. 434; 6 L. T. 151; 8 
Jur. N. S. 329; 66 E. R. 479. 


8599. ——— Facilities offered to inspect accounts.] 
—Trustees & exors., when called upon to render 
an account, offered to allow pitfs., who were 
residuary legatees, or an accountant, or any other 

erson named by a to inspect the accounts. 
otwithstanding this offer the acting exor. & 
trustee refused to allow pltfs.’ solr. to interfere 
with the accounts, alleging that he was inquiring 
not in pltfs.’ interest, but in his own, he having 


occasioned by their misconduct; but 
wed th 
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parka? poe y the exor. was w of the Bay on San ceec 
Whether’ expiciens Le ccablich Tebitio] ne aguscretion ot it Gtthe Gees toe Halle tor make sossonable aoe thelr 
° qu on 0 U3] . 
—~An exor. having falled to file accounts indemnity out of the alate Moe. the ries ir dealing Y with the 


after tho la of over five years from 


t 
i ee es several applications on = final 
» aocoun were on the basis 
ordered, & upon the result of the ums . 


were 
ecoounts an order was made for judg- — factoril 


ment againat the exor., with 


eo., who had not unreasonably 





tuted or carried on or resisted 8594 ili, 
any Lagat ee he »was entitled to 
have the coats paid out of the cstate:— costs, because 


y © iain es es sed 
xp ) 
v, LOVE (1914), 16 W, A. 

AUS, ; 


entries of their d 
estate.— Fe HONSBERGER, HONSBERGER 
v. Kratz (1885), 10 O. R. 521.—CAN, 

——.}+~MILLs v. Isaav 


9504 iv. arenes paca 
sh would satia- (1991), 20 N. %. L. R. 758.—N.Z. 
e R. 131,— 


r an 
RALSTON'S of establishing a claim 


8594 il, Pane ——~.}--Re 

Estate (1857), 2 Thom. 195.—OAN, of establishing @ claim which he made 
\ }-The exors. in by sale of the realty ; but en Bide to 

thia case were held —, to their prove 


claim, on the contrary, & 
wer halunes waa found acatnee biun 


828 


Sect. 8.—Costs: Sub-sect. 1, B. (c) & (a) 4.) 


advanced money to plitfs. The exors. & trustees 
the coste of the suit up to the 


were ordered to pay 
earing.—KEmMpP v. BuRN (1863), 4 Giff. 348; 1 
New Rep. 257; 7L. T. 666; 9 Jur. N.S. 875; 11 


W. R. 278; 66 E. R. 740. 
Annousion ‘—Folld. Jeffreys v. Marshall (1870), 23 L. T. 


8600. —— Costs up to hearing.]—Exors. who had 
neglected to produce their accounts were deprived 
of their costs of suit up to the hearing. 

I think that deft... . has compelled pltfs. 
to file this bill by not producing his accounts which 
he was bound to have ready (RomILLY, M.R.).— 
oir ames v. Price (1865), 85 Beav. 47; 55 E.R. 
Annotation :—NLF. Jeftreys v. Marsball (1870), 23 L. T. 548. 


8601. ——— Coupled with misconduct.]|—-HrucH 
v. SCARD, No. 8595, ante. 


8602. —— Extent to which liable—Costs 
of taking & vouching accounts.'—Re SKINNER, 
CoopPER v. SKINNER, No. 8590, ande. 


8603. In respect of one share only of estate.] 
—Where exors. & trustees had, prior to an adminis- 
tration action, distributed three-fourths of 
testator’s residuary property, but had been 
irregular in paying the income of the other one- 
fourth, which was held by them in trust for a 
person during her life, & afterwards for her 
children, & had persistently neglected to furnish 
accounts in respect of this share, on an administra- 
tion action being brought by the persons entitied 
to the one-fourth share :—Held: the costs of the 
action, including those of the hearing, but except- 
ing those of the accounts & inquiries, must be paid 
by the trustees personally, & the remainder of the 
costs must in the first instance be thrown on the 
whole of testator’s residuary property, the propor- 
tion of them, which would have been payable out of 
the three-fourths, if such parts had not been dis- 
tributed, being borne by the trustees personally, 
& the remainder being paid out of the one-fourth 
share actually administered in the action. — He 
BELL’s ESTATE, BATH v. BELL (1878), 39 L. T. 422. 


8604. —.J—Under the new rules, if an 
administration action be rendered necessary solely 
by the neglect of a trustee to furnish accounts, the 
decree should be so framed as to enable the ct. to 
throw the whole costs of action on the party in 
default.—Ke HAYTER, He WALLETT, HAYTER v. 
WELLS (1883), 32 W. R. 26. 











(d) Unnecessary or Unreasonable Proceedings 
by Representative. 
i. Actions by Representative. 


See R. 8. C., Ord. 65, vr. 27 (38a), & ly, 
eee (384), &, generally 


8605. General rule—Costs not to be borne by 
estate.|--BROWN v. BuRDETT, No. 8610, post. 





It appeared, also, that he had not 
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CUMMINGS (1863), 3 Gr. 6023.—CAN, 
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8606. hegre J opinion of court—QOn clear case— 
Construction o |—A trustee, re to pay 
a legacy without the direction of the ct., in a case 
which admitted of no doubt, was refused his costs, 
but was not made to pay the costs of the suit, 
because he might have acted from ignorance, & 
not from any improper motive.—KNIGHT v. 
eS (1829), 1 Russ. & M. 70; Taml. 287; 89 


8607.—— .|—Testator gave a legacy 
to his daughter for life, & after her death to his 
grandson; & if he should die in the lifetime of the 
tenant for life, then to the children of W. who 
should be then living :—Held: it was so clear that 
the bequest was confined to the children of W. 
living at the death of the Gaugniets that the exor. 
was ordered to pay the costs of the suit, because he 
refused to pay the legacy without the opinion of 
the ct. on the construction of the will —HARVEY 
v. HARVEY (1839), 3 Jur. 949. 


8608. —— ——.J|—Re CABBURN, GAGE 
v. RUTLAND, No. 8612, post. 


8609. Improper instigation of suit—é& delay in 
prosecuting.|—Where an extrix. commenced an 
action with temerity, & prosecuted it recklessly, 
laying the venue in Middlesex, notwithstanding 
all the parties lived in Monmouthshire, & twice 
violating a peremptory undertaking to try, the 
ct. refused to exonerate her from costs.—WILKIN- 
SON v. EDWARDS (1834), 1 Bing. N. ©. 301; 1 
Scott, 173; 4L.J.0. P.6; 131 E. R. 1132. 


Annotations :—Consd. Southgate v. Crowley (1835), 1 
Bing, N. C. 618. Folld. Farley v. Briant (1836), 3 Ad. & 











8610. ———- ——— Amount of taxed costs to be 
borne by estate.|—-The ct. will not permit the 
costs occasioned by the improper litigation or by 
the negligent conduct of administration proceedings 
to be paid out of an estate under its care, & the 
amount allowed by a taxing master as between 
client & his solr. is not conclusive of the amount 
which the ct. will allow out of the estate. 


An action for administration was instituted in 
1875, & was uncompleted in 1887, when it came 
before Kay, J., on second further consideration, 
when he directed under R. 8S. C., 1883, Ord. 65, 
r. 11, a reference to the taxing master for inquiry 
& report as to the cause of the delay & who was 
responsible for the costs incurred thereby. The 
taxing master reported that the former solr. of 
pitf. in the action had been guilty of great delay, 
& had improperly conducted the case. The taxing 
master, on taxation, disallowed a large sum in the 
bill of costs as between pltf. & the former solr., 
but the sum actually allowed on taxation as 
between pltf. & the former solr. was £1,139. 
Kay, J., on receiving the taxing master’s report, 
consulted with the taxing master, &, having ascer- 
tained from him that, if the action had been pro- 

rly conducted, the amount of pltf.’s coste as 

tween ae & the former solr. would have been 
only 2800, he directed that, notwit th 


8 
amount of coste allowed on taxation as between 
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pitt. & his former solr., pltf. was only to be allowed 
out of the estate, which was represented by a fund 
in ot., with regard to which pltf. was in the position 
of a trustee, the sum of £800 for costs :—Held: 
Kay, J., had jurisdiction to make such an order, 
it being based on the ground that pité., assuming 
he was a trustee, had lost all right to costs as 
trustee out of the estate by reason of the pro- 
poegnes in the action having been unreasonably 
carried on.— BROWN v. BURDETT (1888), 40 Ch. D. 
tis : 60 L. T. 520; 37 W. BR. 633; 5 T. L. R. 88, 


Annotations :—Reld. Re Scowby, Scowby v. Scowby, [1897 
1Ch. 741; Re Burn & Boridge (1908), 99 L. T. be. } 


8611. ——— Coupled with misconduct—Reason- 
able scheme for administrator rejected—Costs to 
commencement of action.|—Testator, after some 
small bequests, appointed his daughter residuary 
legatee, & appointed her extrix., & another person 
exor., of his will. Part of the estate consisted 
of leaseholds. Exor. was guilty of great mis- 
conduct & obstruction, which occasioned much 
expense to the extrix., & delay in the administra- 
tion of the estate. His solrs. took out an adminis- 
tration summons on behalf of an assignee of a 
pecuniary legacy, whose name they had refused 
to give to the extrix., that she might satisfy his 
claim. The exor. commenced an action for the 
administration of the estate:—Held: notwith- 
standing the exor.’s misconduct he was entitled 
to obtain an indemnity in respect of the leaseholds, 
& therefore to such costs of the action as would 
have been occasioned by a simple administration 
summons, but he must pay all costs of the legatee’s 

stration summons, including the costs of the 
affidavits used there & in the action, & he must 
be disallowed all other costs, charges, & expenses 
incurred since a certain date, when he declined 
to entertain a reasonable scheme for the adminis- 
tration of the estate submitted to him by the 
extrix., but subject as aforesaid, he should be 
allowed his costs, charges, & expenses properly 
incurred before the commencement of the action.— 
Re Bosworru, Howarp v. Easton (1881), 45 
L. T. 1386; 29 W. R. 885. 


8612. —— Relating to small estate—Detriment | 


to persons entitled.|—Pitf., trustee & exor. under 
a will, brought an action for the administration 
of a@ small estate, on the ground that it was in the 
interest of all partics, as there were doubts as to the 
true construction of the will, & difficulties & dis- 
Ps phar cr with regard to the interpretation of 
the truste, & that he needed the protection of 
the ct. Defts., the beneficiaries, who, after the 
commencement of the action, had suggested that 
the quickest & least expensive mode would be to 
state a special case for the opinion of the ct., 
denied that it was in the interest of all parties that 
the estate should be administered under the 
direction of the ct., & contended that the question 
of construction was in no respect doubtful. They 
See that the Racha ae be cart mapt'y he 

ing unnecessary, harassing, estructive of the 
trust property :—Held: the action must be dis- 


protect the estate of testator by 
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missed with costs to be paid by trustee personally, 
aa the ct. will not allow itself to be made an instru- 
ment or mere agent of oppression, nor interfere 
where the only result must be to despoil of their 
property persons unable to protect themselves, & 
in Enis case there was no ground whatever on 
which the ct. would be asked to interfere except 
the question of construction of the will, & that was 
not in doubt.—He CABBURN, GAGE v. RUTLAND 
(1882), 46 L. T. 848. 


8613. —— Effect of R.S.C., Ord. 65, r. 27 (88a) .|— 
This case came before the ct. for further considera- 
tion, & defts. asked that pltf. might be ordered to 
pay the costs of the action. Pltf. was the sole 
exor. & trustee of the will of G. D., a grocer. The 
property had been realised in the action, & the 
total amount of the proceeds was about £370. 
Testator died in 1878, having by his will left all 
his property upon trust for his wife during widow- 
hood, with power to carry on the business, & on 
her death or marriage, upon trust for sale, the 
residue to be divided among his children & the 
issue then living of any deceased. On May 30, 
1879, the writ was issued in this action. In 
Apr. 1880, the statement of claim was delivered, 
in which the number & names of testator’s children 
were stated, the only reason given for the action 
being that difficulties had arisen in the adminis- 
tration of the trust. The widow & J. D., an 
adult son, were defts. On Nov. 17, 1880, pltf. 
applied for & obtained an order for accounts & 
inquiries. The certificate was not made until 
June 5, 1889 :—Held: (1) many of the inquiries, 
particularly that concerning the children, were 
unnecessary & improper; (2) the suit being 
instituted, & the order for accounts & inquiries 
made before the General Orders of 1883 came into 
operation, the trustee, under the old practice, 
was not so much to blame as to be ordered to pay 
the costs; (3) it was a case to which the above 
Sa By purine DALE, STUBBS v. DALE (1889), 62 


8614. ——— Unreasonable claim made in bad 
aor as JONES, CHRISTMAS v. JONES, No. 8562, 
ante. 


8615. Improper claim as beneficiary—Resulting 
in further proceedings—In which representative 
made defendant—Costs of defence.|——-In conse- 
quence of a groundless claim of an administratrix to 
free bench out of intestate’s copyhold estate, she 
was made deft. in a suit. Under an order of 
reference to take an account of the costs & ex- 
penses incurred by her solr., in his character of 
solr. to her as personal representative of intestate, 
the master must allow the costs of that suit, & 
has no authority to disallow them, because he 
may think the suit was occasioned by the improper 
claims of administratrix herself—WaTKINS v. 
MAULE (1823), 1 L. J. O. S. Ch. 82. 


8616. —— Costs of further proceedings. |—. 
Generally a legatee has a right to file a bill that 
an account may be taken of testator’s estate, with 
the sanction of oaths. Where a party in that 
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character, & also as creditor, sued the co-exors. 
& 6, his administratrix, who has revived the 
cause, was allowed the costs of suit, notwith- 
stan he, as a co-exor., had joined in proving 
the will, & an i tion of the accounts had 
been offered, & the balance of the personalty was 
greatly in favour of defts. Pitf. liable to pay 
additional costs, if any, caused by the unsupported 
claim as a creditor. Costs in the cause refused, as 
between solr. & client.—SHARPLES v. SHARPLES 
eet M'‘Ule. 506; 13 Price, 745; 148 E. BR. 





8617, —— —— -]—Where administratrix 
of a deceased person claimed a portion of the estate 
beneficially, & a suit was instituted to recover that 
portion from her, in which pltfs. were successful :-— 
Held: administratrix must bear the costs of the 
suit.— BRUIN v. KNoTT (1848), 12 L. T. O. 8. 33 
12 Jur. 616. 


8618. Needless inquiry before master.}— Trustces 
were decreed to pay the costs of an unnccessary 
inquiry directed before the master, as to the state 
of testator’s family.—WESTOVER v, CHAPMAN 
(1844), 1 Coll. 177; 63 E. R. 372. 


8619. Action on promissory note—Despite receipt 
signed .by testator—Counsel’s opinion taken.|—An 
exor. found certain promissory notes in his 
testator’s possession, & demanded payment, but 
was met with a receipt in writing signed by 
testator. The notes were made the subject of 
bequest in the will to the maker, & exor., upon the 
advice of counsel, brought an action & filed a 
bill :—Held: he was entitled to retain the costs 
of such action & suit out of the estate.—FosTEer 
v. DAWBER (1857), 6 W. R. 47. 


8620. Administration action instituted—-Notice of 
other claim to administer— Revocation of letters of 
administration.|—(1) When pltf. is, after decree, 
found to have no title, the suit may be stayed on 
the application of a person who had been served 
with notice of the decree. 


(2) Where letters of administration are revoked 
the administrator will not get his costs of an 
administration suit instituted by him with know- 
ledge that another person claimed to administer.— 
HOUSEMAN v. HOUSEMAN (1876), 1 Ch. D. 535; 34 
L. T. 633 ; 24 W. R. 502, C. A. 


8621. Continuing action instigated by testator— 
By leave of court—Costs out of estate. |— Ite 
BENTINCK, BENTINCK v, BENTINCK (1893), 37 
Sol. Jo. 233. 


8622. Costs unnecessarily incurred—Jurisdiction 
to vary order—By supplemental order.]|—Though 
the ct. has no jurisdiction to alter or vary an order 
after it has been passed & entered, yet it may make 
a supplemental order, such as an order directing 
that the party benefited by the previous order 
shall not be entitled to receive any benefit under 
it except on certain conditions. 


In an administration action an order was made 
in 1887 directing the trustees to raise a sum of 
taxed costs which they had incurred to their 
solr. & to pay into ct. the amount when raised. 
The trustees raised the amount but, instead of 
paying into ct., allowed their solr. to retain it in 
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payment of his costs, although no order for 
actual payment had been e. In 1892 the 
trustees obtained orders directing certain further 
costs to be taxed & paid to them & those orders 
were duly & entered ; but before they had 
been acted upon KEKEwIcH, J., was informed of 
the default of the trustees under the order of 
1887, & moreover that the taxed costs directed to 
be raised by that order amounted to about one- 
third of the value of the whole estate & had 
mostly been incurred in fruitless & unnecessary 
proce ee carried out under the advice of the 
rustees’ solr. He accordingly e an order 
supplemental to the orders of 1892, directing that 
although the taxation of costs under those orders 
should be proceeded with, none of those costs 
should be paid to the trustees until they had first 
complied with the order of 1887. On appeal that 
supplemental order was affirmed.—Re Scowny, 
ScowBy v. SCOWBY, [1897] 1 Ch. 741; 66 L. J. Ch. 
327; 76 L. T. 363; 41 Sol. Jo. 330, C. A. 


Costs of trustees.]|—-See Trusts & TRUSTEES. 


ii. In Actions against Representatives. 


See hi. S. C., Ord. 65, r. 27 (384), &, generally, 
PRACTICE. 

8623. Failure to apply for stay of proceedings— 
In second administration action—Instituted with 
notice of first.|—A person to whom a legacy was 
assigned upon certain trusts, having filed a bill 
against exors. to recover the legacy, notwithstand- 
ing he had notice of a subsisting suit & decree for 
administering the assets, the ct. refused to allow 
the legacy to be paid over to him because he had 
acted improvidently, or to give him his costs, 
& it also refused to give exors. their costs because 
they had answered the bill instead of moving to 
stay proceedings in the suit.—PACKWOoOD Yr. 
MADDISON (1823), 1 Sim. & St. 232; 1L.J.0.8. 
Ch. 107; 57 E. R. 93. 


8624. Refusal to inform legatee—Resulting pro- 
ceedings.]—(1) Exor., though he has discharged 
himself by paying the money into ct., in a suit, is 
nevertheless bound to give every proper informa- 
tion to a Aerie interested respecting their 
legacies. Semble; that if he improperly refuses, 
he aaa so at the peril of the costs of a subsequent 
suit. 

(2) The ct. will not, on an interlocutory applica- 
tion by pltf., order deft. to pay the costs of a 
second suit, which has been caused by deft.’s 
misconduct in not giving proper information, 
although it appears that it will be useless to proceed 
in such second suit.—WoOoLLETT v. ARRIS, 
FULKER v. HaRRIs (1835), 4 L. J. Oh. 151. 


8625. Claim unreasonably resisted—Legitimacy 
of grand-daughter—Mentioned as such in will.]— 
GREEN v. CHALLENOR, No. 7748, ante. 


8626. ——— Identity of legatees.]— Where exor. has 
received satisfactory evidence of the identity 
of legatees, prior to the institution of a suit for 
ayment, the ct. in making a decree in favour of 
egatces, will hold exor. liable to their costs up 
to the hearing, &, in case an ing should be 
taken as to debte, etc., will, if the t be favour- 
able to pitfs., direct that the costs thereof shall 
re tog il by exor.—WILLETT v. JONES (1842), 

ur. ; 


the estate to ; was discreet or otherwise.—GRANGER 
appears |g Q'Nam, (16beL a1 N. 8B. C8 
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8627. Right of legatee.|—A party was unable 
to obtain payment of his legacy & his portion of 
the residue without suit. The case being clear, 
& the remaining portion of the residue having 
been paid by exor., he was charged with costs.— 
CurTIs v. ROBINSON (1845), 8 Beav. 242; 50 


. RK. 95. 


8628. Costs of successful defence—Where mis- 
conduct charged—Plantiff unable to pay—Defence 
benefiting estate.|—(!) A suit was instituted by 
a next friend on behalf of infants interested in the 
administration of testator’s estate, for the purpose 
of setting aside an agreement which had been 
entered into by exors. & trustees for the disposal 
of testator’s business, & the bill contained charges 
of gross misconduct against T., one of the trustees 
& exorsa. T. defended the suit, & the bill was 
dismissed with costs, the ct. being of opinion that 
the agreement was for the benefit of the estate, 
& that the charges against T. were unfounded. 
The next friend being insolvent, T. applied in a 
suit for the administration of testator’s estate to 
be allowed his costa out of the estate, but they were 
refused on the ground that he had not previously 
obtained leave to defend. But, on appeal, this 
decision was reversed & the costs were allowed. 


(2) An action brought by a stranger against 
a trustee in relation to the trust estate, such as an 
action of ejectment to turn a trustee out of 
possession of the trust estate, or an action of tres- 
pass involving a question of title, or any other 
action of that kind, & which must necessarily 
be defended by the trustee, not on the ground of 
any interest of his own, but for the benefit of 
the trust estate, is an action against the costs of 
which the trustee ought to be indemnified 
(JESSEL, M.R.). 

(3) It was misconduct alleged against him in 
respect of the trust estate, & in respect of trans- 
actions entered into by him on behalf of the 
trust estate, & ultimately sustained for the benefit 
of the trust estate, for if the compromise was 
beneficial & proper, it was for the benefit of the trust 
estate that the compromise should be upheld. It 
was upheld & the trustee therefore has maintained 
the property for the trust estate, in doing which 
he was also enabled to clear himself of the charges 
improperly brought against him. We cannot 
divide it & say he must only have some part of the 
costs, & that the costs of his own personal matter 
must be borne by himself (James, L.J.).— 
WALTERS v. WOODBRIDGE (1878), 7 Ch. D.504; 47 
L. J. Ch. 616; 88 L. T. 83; 26 W. R. 469, 0. A. ; 
revag. 8. C. sub nom. WALTERS v. WOODBRIDGE, 
Ex p. THESDALE (1872), 20 W. R. 520. 

An Brinkl v S 
re 


notations :—-Apld. Re Dunn, ow 
t Bar) 37 Ch. D. 317; Bruty v. Edmundson, [1917] 3 





eton, 





8629. —— Defence not benefiting 
estate.|—An action was brought against a receiver 
& administrator pendente litle, charging him with 
fraud & misconduct while acting as administrator 
& receiver:—Held: though a receiver while 
acting in the discharge of his duty is entitled to be 
indemnified against all loss, the guiding one le 
laid down by Walters v. Woodbridge, No. 8628, 
ante, is that the defence to an action must be for 
the benefit of the estate, & as the defence to this 
action could not have resulted in any benefit to 
the estate, the receiver was not entitled to be 
indemnified against the costes incurred in success- 
fully defending this action.—Re DUNN, BRINKLOW 


emmannanemmmmnaend 
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v. SINGLETON, [1904] 1 Oh. 648; 73 L. J. Oh. 425; 
91L. T. 135; 52 W. R. 345; 48 Sol. Jo. 261. 


See, further, Sub-sect. 2, B. (a), post. 


8630. Summons adjourned into court by executor 
—After order made—Order affrmed.|—Testator 
made a voluntary settlement, which was admitted 
to be void against creditors. Trustee of the 
settlement paid £580 9s. 1ld. into ct. An adminis- 
tration action was necessary to find out the amount 
of debts. The claims of the creditors were found 
to amount to £504 3s. 1d. The chief clerk ordered 
the clear balance, £76 6s. 10d., to be paid to trustee, 
leaving the creditors only a dividend. The 
summons was adjourned by deft., exor., into ct. :— 
Held: the order of the chief clerk was right, & 
deft. must bay une costs of the adjourned summons 
personally.—. TURNER, TURNER v. TURNER 
(1884), 51 L. T. 497. 


8631. Unnecessary attendance in chambers— 
Costs limited to fixed sum—Jurisdiction of court 
to limit.|-A contingent legacy to an infant was 
paid into ct. by exor. of the will of a testatrix. 
A summons was then taken out by the guardian 
of the infant, asking that the income of the legacy 
might be paid to him until the infant should attain 
twenty-one. An originating summons was also 
taken out by the next of kin of testatrix, claiming 
the income during the minority of the infant on 
the ground that it was undisposed of by the will. 
The two summonses were heard together before the 
judge in chambers, when he decided that the 
income until the infant should attain twenty-one 
was undisposed of, & that the next of kin were 
entitled to it. Exor.’s solr. asked that his costs 
of attendance, amounting to about £13, might be 
allowed out of the income. The judge considered 
the attendance of exor.’s solr. unnecessary, 
declined to allow more than a fixed sum for costs, 
to be determined by the chief clerk. The chief 
clerk, without attempting to tax the bill, but acting 
upon what the judge had said, allowed the sum 
of three guineas. The matter was again referred 
to the judge, who confirmed the order of the chief 
clerk. A motion was accordingly made to vary 
that order :—Held: R. S. C., Ord. 65, r. 23, 
seemed to apply to the case, but in any event 
the ct. had power in such a case as the present to 
limit the amount of the costs to be allowed.—-Re 
WALTERS, MOORE v. BEMROSE (1888), 58 L. T. 101. 


8632. Application regarding sums lost—By 
failure of representative’s agent—Costs not borne 
by the estate.]—-In the course of an administra- 
tion suit a question arose, in ing the accounts 
between the tenant for life & exors., as to two sums 
which had been lost through the failure of an 
agent of exors. An application having been made 
to the ct. on this question, the V.-C. directed 
the costs of the application to be costs in the cause : 
—Held: the costs of the tenant for life & exors.’ 
ought to be borne by themselves & not by the 
general estate.—HoRN v. COLEMAN (1857), 26 
ON ; Oh. 544; 29 L. T. 0.8.18; 5 W. R. 409, 


8633. Named executor neither proving nor 
renouncing — Acting as executor — Ado 
unsuccessful defence of co-executors.]—ViIcKERS 
v. BELL, No. 7582, ante. 


8634. Costs of cross-examination on claim— 
No subsequent beers taken.|—A. en- 
titled to a life interest in a fund over which she 
had a _ testamentary er of appointment, 
borrowed, in 1871, from B. £350 on the security of 
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Sect. 8.—Coste : Sub-sect. 1, B. (d) ti. & tt., (e) ts 
ti. & tti.] 

a covenant that £1,250 should be paid one month 
after her death. She died in 1884, having by her 
will appointed exors., & directed payment of her 
debts, & also that C. one of exors., a solr., should 
be entitled to charge & receive payment for all 
professional business to be done by him under the 
will. ©. was one of the attesting witnesses. In an 
administration action by B. on behalf of himsclf 
& all other creditors, the estate being insolvent :— 
Held: exors. could not be deprived of the costs 
out of the assets, of a cross-examination for the 
purpose of investigating B.’s claim, though no 
proceedings to set aside the deed were subse- 
quently taken.—Re Barpen, Buragss v. VINNI- 
COME (1888), 31 Ch. D. 665; 55 L. J. Ch. 373; 64 
L. T. 375; 84 W. R. 395. . 


Annotations :-—Mentd e Pooley (1888), 40 Ch. 


. dD. 1 
Re White, Pennell v. Franklin (1898), 78 L. T. 770. 


iii. Severance of Defence. 
See R.S. C., Ord, 65, r. 27 (8). 


8635. Two sets of costs allowed—If severance 
justified.}|—-GreEeniiow v. ETHERIDGE (1843), 1 
L. T. O. S. 359. 


8636. ~—— Business continued at a loss by 
co-representatives—Dissociation of severing repre- 
sentative.|—In an administration suit W., exor., 
severed from his co-exors., & appeared by a 
separate solr. & counsel throughout the pro- 
ceedings. Testator had given his exors. power to 
carry on his business, & W.’s co-exors. had, in 
spite of his remonstrances, carried on the business 
ata loss. The chief clerk by his certificate found 
that no profits had arisen from testator’s business 
since his death, & H., one of co-exors., was largely 
indebted to the estate :—Held : W., who had died 
pendente lite, was justified in severing from his 
co-exors., & his legal personal representatives were 
entitled to a separate set of costs.—MELDRUM v. 
HAYEs (1873), 21 W. R. 746. 


8637. ——~ Right of representative to justify 
severance.|—-(1) A trustee ought not to be deprived 
of his costs out of the trust estate merely on the 
ground that he has severed from his co-trustee in 
his defence to an action to administer the estate. 
He ought to have an opportunity of explaining 
the reasons for his severance, so that the ct. 
may be able to decide judicially whether the 
severance was improper. 


(2) The allowance of the costs of a trustee out of 
the trust estate is not a matter “left to the dis- 
cretion of the ct.’ within Jud. Act, 1873 (c. 66), 8. 49; 
consequently a trustee has a right to appeal 
against an order depriving him of coste out of the 
estate, & giving the whole of the costs to his co- 
trustee.— Re Isaac, CRoNHACH v. Isaac, [1897] 
1 Ch, 251; 66 L. J. Ch. 160; 75 L. T. 688; 45 
W. R. 262; 41 Sol. Jo. 244, ©. A. 


Christmas v. Jones, 








8638. Separate admission of documents—As 


between co-representatives—Costs not allowed.)— 
Donps v. TUKE, No. 8951, post. ie! : 


8639. Severance due to co-representative ab- 
sconding—Effect on right of other representative 





PART VIII. wig 3 . ,SUB-SECT. 1— 
- (0) i, 
before bankruptcy of exe- 


~---.., ~~ Where a 
becomes bankrupt 
an administration 


EXECUTORS AND ADMINISTRATORS. 


—To whole costs.}\—Two trustees, defte. in an 
administration t, severed in their defence. 
One of them ch d that his co-trustee had 
absconded, & that he had been obliged to sever 
in his defence. One set of costa only was allowed, 
& the ct. refused to order the whole of the costs 
to be paid to the one trustee, but left it to the 
taxing master to say how much was due to the 
one, & how much to the other trustee,—OoURSE »v. 
HUMPHREY (1859), 26 Beav. 402; 28 L. J. Oh. 
827; 32 L. T. O. S. 8329; 5 Jur. N.S. 615; 58 
i. R. 958. 


(e) Bankruptcy of Representative. 
i. In General. 


8640. Representative indebted to estate——Costs 
prior to bankruptcy—Set-off.|—-In an administra- 
tion or creditors’ suit against an exor. becoming 
bkpt. or insolvent, & who is, at the same time, 
indebted to the estate of testator, the costs of 
exor. incurred before his bkpcy. or insolvency 
will be set off against his debt, & the costs of 
same exor. incurred in the proper performance of 
the duties of his trust, after his bkpcy. or 
insolvency, will be allowed out of the estate.— 
SAMUEL v. JONES (1843), 2 Hare, 246; 12 L. J. Ch. 
496; 7 Jur. 845; 67 E. R. 102. 
Annotations :—Folld. Cotton v. Clark (1852), 16 

Consd. Re Basham, Hannay v. Basham (1883), 

8641, —— -]—Exor. had retained 
balances in his hands, & a suit having been in- 
stituted to administer testator’s estate, exor. 
became bkpt. :—Held: ecxor. was to be charged 
with interest. on the balances, but was entitled to 
his costs. He was entitled to the costs out 
of the estate, & they were not to be set off against 
what should be found due from him in respect of 
interest on the balances.—CoOTTON v. CLARK (1852), 
16 Beav. 134; 20 L. T. O.S. 59; 16 Jur. 879; 61 
E. R. 728 


Reav. 134. 
23 Ch. D. 








Annotation :—Reld. Ite Basham, Hannay v. Basham (1883), 
52 L. J. Ch. 408. 
8642. —— ——- ———.]| — WATSON v. Row, No. 
8652, post. 


ee 


8643. —-— ——.]|—Re Vows, O'Dono- 
GHUE v. VOWLES, No. 8647, poaf. 


8644. ——— Costs subsequent to bankruptcy— 
Of due performance of duties.}—SAMUEL v. JONES, 
No. 8640, ante. 


8645. As between solicitor & client. |-— 
Deft., exor. & trustee, who is indebted to the estate 
& has become bkpt., is entitled to his costs of suit 
as between solr. & client from the date of his 
bkpcy.—TURNER v. MULLINEUX (1861), 9 W. R. 
252, 

im . Griffi 
pattga Fold Rony cate 

Ch. D. 195. 

$646. ——  ——-.]—Re BaAsHAM, HANNAY 1. 
Basuam, No. 8650, poat. 


8647. —— -——-——.]—A sole exor., who was deft. 
to an administration action, became bkpt. after 
the administration judgment. He was a debtor 
to the estate in respect of money advanced to him 
by r in his lifetime :—Held: exor. must 


have his coste subsequently to the bkpcy., but his 








1869), L. R. 9 Eq. 
ham (188%), 28 


to his costes inourred before 
WBURT 


defaulting exor. 
h bankru ——-Foao , WN 
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after judgment in 
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pice costa must be set off against the debt due 
rom him.—RHe Vow ss, O’DONOGHUE v. VOWLES 
(1886), 32 Oh. D. 248; 55 L. J. Ch. 661; 54 L. T. 
846; 34 W. R. 639. 


8648. Representative in default—Costs subse- 
quent to bankruptcy— Whether  entitled.|—A 
trustee in default to the trust estate, & having 
executed a creditors’ deed duly registered before 
bill filed against him for the execution of the trusts, 
is entitled to his costs from the date of the registra- 
tion as between solr. & client, from the party 
liable to the costa of the suit :—Held: there was 
no difference in this respect between an exor. & 
a trustee.—BOWYER v. GRIFFIN, [1869] L. R. 9 Eq. 
840; 39 L. J. Ch. 159; 18 W. R. 227. 


Annotations :—Folld. Clare ». Clare (1882), 21 Ch. D. 865. 
Consd. Lewis v. Trask (1882), 21 Ch. D. 862; Ite Basham, 
Hannay v. Basham (1883), 23 Ch. D. 195. 


8649. -]—In an administration 
action one deft. was an exor. He was a defaulting 
trustee under a settlement. After the action was 
commenced he was adjudicated bkpt. & a trustee 
in bkpcy. was appointed & made a deft. :—Held: 
the defaulting trustee was entitled to be paid his 
costs incurred after his bkpcy.—e CLARE, CLARE 
v. CLARE (1882), 21 Ch. D. 865; 51 L. J. Ch. 558 ; 
46 L. T. 851; 30 W. R. 789. 


Annotations :-—N.F. M'Ewan v. Crombie, Porter v. Grant 
(1863), 63 L. J. Ch. 24. Refd. Re Basham, Hannay v. 
asham (1883), 28 Ch. D. 195. 


8650. Necessity to make default 
good.|—A defaulting cxor. or trustee indebted to 
testator’s estate, who subsequently to the com- 
mencement of an administration action becomes 
bkpt., is not entitled to his costs subsequent to 
bkpcy. until he has made good his default, unless 
he is mg before the ct. at the express instance 
of the beneficiaries—IJ?e BASHAM, HANNAY ». 
BASHAM (1883), 28 Ch. LG. 195; 52 L. J. Ch. 408 ; 
48 L. T. 476; 31 W. R. 743. 


Annotations :-—Folld. McEwan v. Crombie (1883), 25 Ch. D. 
ae s Re Vowles, O’Donoghue v. Vowles (1886), 32 Ch. D. 














8651. ——- ——- ———- ———.]—(1) When it is 
found upon an account of an estate administered 
by the ct. that a sum is due to two trustees jointly, 
of whom one is on the other hand found to be a 
debtor to the estate, & has become a bkpt. since 
1869, then, if the debt found due to the estate 
cannot be refunded owing to the insolvency of 
the defaulting trustee, the sum found due from 
the estate will not be set off against the debt, but 
an inquiry will be directed to ascertain whether 
any part of the debt from the estate is due to the 
defaulting trustee, & such part, if any, is all that 
ought to be set off agai the debt due to the 
estate. 

(2) When one of the trustees is found to be 
debtor to the estate, & has become a bkpt. since 
1869, he is not entitited to be paid his costs of the 
action out of the estate until he has made good his 
default. 

(8) When costs have been incurred under a 
joint retainer by trustees in an administration 
suit, such costs consisting in part of costae common 
to both trustees, & in part of costs incurred on 
behalf of each separately, then if one of the 
trustees is found to be indebted to the estate, the 
other trustee is entitled to his separate costa & 
such proportion of the costs common to both 
trustees as the taxing master shall apportion to 
him, but not to the entire coste of the trustees. 

McEWAN p, OROMBIE, PorTER v. GRANT (1883), 
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25 Ch. D.175; 58 L. J. Oh. 24; 49 L. T. 499: 82 
W. R. 115. 


4 —As to (2) Folld. Cenlar v. Evans, Evans v. 


nnotation : 
Staniar (1886), 56 L. J. Ch 


ii. Where Co-Representative Solvent. 


8652. Extent to which solvent representative 
entitled—Retainer of same solicitor.|——-Two exors., 
defts. in a suit, gave a joint retainer to a firm of 
solrs. In the course of the proceedings it was 
certified by the chief clerk that one exor., who 
had since died insolvent, was indebted to testator’s 
estate :—Held: the surviving exor. was entitled 
to be paid out of the estate all the costs for which 
he was liable, & the costs incurred for deceased 
exor. in taking the account of his debt must be 
set off against the sum found due from him.— 
Watson v. Row (1874), L. R. 18 Eq. 680; 43 
L. J. Ch. 664 ; 22 W. R. 793. 

Annotations :—Consd. Burridge v. Bellew (1875), 32 L. T. 
807. N.F.Smitth v. Dale (1881), 18 Ch. D. 516; McKwan 
v. Crombie (1883), 25 Ch. D. 175. 

8653. -|—Two exors. in an adminis- 
tration suit appeared by the same solr. to whom 
they had given a joint retainer. One of them 
was a debtor to the estate, & subsequently became 
bkpt. :—Held: as to the costs incurred by them 
prior to bkpcy., the solvent exor. was to be 
allowed only his own proportion of them out of the 
fund, the defaulter’s proportion of those costs 
being set off against the debt due from him. But 
the costs incurred subsequently to bkpcy. were 
allowed in full. 


(2) If exor. who is not a debtor had appeared 
separately, he would clearly have been entitled to 
all his costs (JESSEL, M.R.).—Smiru v. DALE 
(1881), 18 Ch. D. 516; 50 L. J. Ch. 352; 44 L. T. 
460; 29 W. R. 330. 

Annotations :—Consd. Re Basham, Hannay v. Basham 
{1888), 23 Ch. D. 195; MecKwan v. Crombie (1883), 25 
- D. 175. Refd. Clare v. Clare (1882), 21 Ch. D. 865; 

Staniar v. Evans, Evans v. Staniar (1886), 56 L. J. Ch. 581, 

8654. J—McEwan vv. COROMRBIRE, 
PORTER v. GRANT, No. 88651, ante. 


8655. Appearance by separate solicitor. |— 
SMITH v. DALE, No. $653, ante. 

















lii. Assignee of Representative. 
See RN. 8. C., Ord. 65, r. 1. 


8656. Representative indebted to estate—Costs not 
out of estate.|—An exor., who has assets of 
testator in his hands, becoming bkpt., his assignees 
are made parties to a suit relating to testator’s 
propery these assignees will not be allowed 

heir costs out of testator’s estate.—THORNE v. 
BALFOUR (1828), 2 L. J. O. S. Ch. 16. 


8657. ——.|—In a creditor’s suit, the 
assignees of a bkpt. who is a defaulting exor. of 
deceased debtor, are not entitled to their costs of 
the suit out of testator’s estate; but if pltf. 
sought to charge the assignees with the receipt 
of specific parts of testator’s estate, & failed to do 
so, the eo ight be entitled to costs.— 
MASSEY v. Moss (1842), 1 Hare, 319; 11 L.J. Ch. 
209; 6 Jur. 638; 66 E. R. 1055. 

8658. Charged with receipt of specific assets— 
Failure of charge—Costs allowed.]—Massry v. 
Moss, No. 8657, ante. 

8659. Plaintiff representative insolvent— Assignee 
made defendant parate costs.|—CHILWELL v. 
HOCKNELL, No. 8887, post. 

See, generally, Trusts & TRUSTEES ; 





PRACTIOR. 


FUXECUTORS AND ADMINISTRATORS. 


Sect. 8.—Cosle: Sub-sect, 1, B.(f), (g) & (h); 
sect. 2, A.] 


(f) Representative of Defaulting Representative. 
$660. Liability of representative’s estate—Costs 
occasioned by default—Special order.) — ial 
order made as to the costa of the representative 
of _ ee exor.—-CHARLTON v. SADLER (1844), 


wowny Though insufficient to remedy default.) 
—The representative of a defaulting exor., fairly 
accounting, is entitled to deduct his costs of suit 
out of the assets, though they may be insufficient 
to repair the breach of trust.—HALDENBY 1. 
SPOFFORTH (1846), 9 Beav. 195; 15 L. J. Ch. 328 ; 
7.L. T. 0. 8. 155; 50 E. R. 818. 


A »—Consd. Gurney v. Gurney (1883), 48 L. T. 
529. Re Griffiths, Grimths v. Lewis (1884), 26 


Ch. D. 465. 

$662. ———.]—An exor., C., died indebted to the 
eatate of his testator A., & a suit was afterwards 
instituted by the administrator de bonis non of A. 
against the representatives of C. to administer 
his estate & to ascertain & recover the amount due 
to the estate of A.:—Held: the costs must fall 
on the estate of C.—Hyatrr v. Hyarr (1862), 30 
Beav. 630; 54 E. R. 1035. 


8668. -]—The trustee of a marriage settle- 
ment invested the trust moneys, with the consent 
of the husband who had a life interest under the 
settlement, in an unauthorised security. On the 
trustee’s death, his widow, as his administratrix, 
became trustee, &, on ascertaining that the settle- 
ment fund was in great danger of being lost, 
instituted an action for administration of the 
trusts of the settlement, under which the greater 
part of the trust fund was recovered. It was con- 
tended, on the authority of Haldenby v. Spofforth, 
No. 8661, ante, that pitf. was entitled to her costs of 
the action :—Held: that case must be understood 
to decide that the representative of a defaulting 
exor. is entitled to costs out of the exor.’s assets, 
not out of the assets of the origi r whose 
estate is being administered, & accordingly pltf. 
could not be allowed to retain her costs of the 
action as eae the cestui que trust, though she 
was entitled to her costs, charges & expenses as 
trustee other than those of the action.— GURNEY 
v. GURNEY (1883), 48 L. T. 529. 


8664. Representative in double capacity-—— 
Testator’s assets— hed from defaulter’s 
estate—General costs.)—An exor. died insolvent, 
having misapplied the assets. An administra- 
tion suit having been instituted against his exors., 
who had received part of testator’s estate, they 
duly accounted for what they had received :— 
Held: they were entitled to the costs of accounts 
against themselves, but not to costs of accounts 
against the estate of the insolvent exor., & as 
to other coste of suit, being parties in both 
capacities, they should have half the coste.— 
PALMER v. JONES (1874), 43 L. J. Ch. 349, 


Annotations :-—Folld. Kitto, Kitto ». Luke (1879), 38 
Ma Rie oer Griffiths, Griffiths v. Lowis (1884), 





| 


was brought for the administration of testator’s 
estate against the extrix. of his defaulting exor. 
whose estate was insolvent :--Held: the extrix. 
was entitled to the costs of taking an account 
ayainst herself, but to no costs of taking an account 
against the defaulting exor., & she should have 
half her general coste of action. He Kirro, Krrro 
v. LUKE (1879), 28 W. R. 

Annolation :—Appevd. Re GriMithe, Griffiths v. Lewis (1884), 
20 Ch. D. 465. 

8666, ———- ——— -——- —_—-.]— Where an action 
was brought for the administration of testator's 
estate against the exor. of a defaulting exor., 
whose estate was insolvent :—Held: deft. being 
before the ct. in a double capacity should have his 
coste of taking the accounts of the original testator’s 
estate & half the rest of the costa of the action 
out of the estate.—Re Grirritrns, GRIFFITHS ». 
Lewis (1884), 26 Oh. D. 465; 53 L. J. Ch. 1003; 
51 L. T. 278, C. A. 


(g) Retention of Asacta by Representative. 


8667. General rule—Liability for misconduct,|— 
BENNETT v. ATTKINS, No. 8559, ante. 


8668. Interest charged against representative— 
Whether costs follow.}—Interest against exors. for 
balances in their hands: with costs, upon the 
circumstances ; not of course, merely as charged 
with interest.—ASHBURNHAM v. THOMPSON (1807), 
13 Ves. 402; 33 BK. R. 345. 

Annotation :—Consd. Tebbs r. Carpenter (1816), 1 Madd. 290. 





8669. ——.]—CoTtron v. CLARK, No. 8641, 
ante. 

8670. —— ———.]—Xarnin v. SANDERSON, No. 
8598, ante. 


8671. Retention under clalm of right—For 
indemnity—Respecting trade contracts of ie om! 
—Testator left the bulk of his property, al 
personal, to his wife, after a few pecuniary legacies. 
Testator left a large contract for wheat incomplete 
at his death, & was the personal representative of 
his deceased father’s & brother’s estates, in respect 
of which there were still unsettled claims. The 
exors. paid the small legacies ; but before paying 
over anything to the widow, required, as an 
indemnity, to have a large portion of the residue 
impounded for twenty years. The widow at first 
agreed, but afterwards withdrew her consent, 
& filed this bill for administration & payment 
over. No additional claims were established either 
in respect of the wheat or the estates which 
testator represented, or otherwise :—Held: though 
the period of twenty years was too long to ask to 
have the indemnity fund impounded, yet the 
exors., defts., were entitled to their coste.— 
CAMBRAY v. DRAPER (1852), 20 L. T. O. 8S. 14; 
16 Jur. 735. 

ie, further, Part V., Sect. 1, sub-sect. 2, B., 
a s 

8672. Retention for seven years— Without invest- 
ment~—Liability.to date of -J—Exors. who 
had retained the aasets in their hand for seven 


PAR ECT. .1.— tration. The masterreportedabalance the only one in the action, the oxors. 
Pv. B. oe ™ of income in the hands of the exors., should have been to pay the 
an amount against them costes; but inasmuch as a 
8668 I. IO LTel charged ogetnet A hg for interest upon moneys retained by admin jon was wu ¥ 
sentative-—W hether f -}—-Pitf., them & not invested to the sought by bill & granted, no costs 
being a } fe, & to main- terms of the will; but the conduct of should be awarded for or against the 
tenance out tte Asoc’ of a pana fos series wes reagieiea ; rier eer Cp v. MooRK ~~~ 
action for the income, & for - the exora, for the interest heen ees . 
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ears uninvested, there being no debts, ordered 
pay the coste, to the hearing, of a legatee’s suit 
to r the estate.—TickNER v. SMITH 
(1855), 38m. & G. 42; 25 L. T. 0.8. 44; 1 Jur. 
N.S. 990; 3 W. R. 224; 65 EB. R. 555. 


8673. Fraudulent retention — Repayment of 
balance—-Efiect on liability.|—Testator died in 
1838, having appointed T. & W. his exors. 
Thirteen years afterwards W. died; & four 
years after his death a creditors’ suit was instituted 
against T. & the representatives of W. in which 
accounts were taken, & it was certified that 
testator’s estate was barely sufficient to pay his 
debts & legacies. Four years later a second suit 
was instituted by a legatee, challenging the 
accuracy of the accounts in the creditors’ suit, & 
it was then ascertained that large balances had 
been improperly detained by T. & W. The judge 
having directed that, upon payment by T. of 
what had been found due, his costs should be paid 
out of the estate, & in the same event the costs of 
the representative of W. should be raised out of the 
estate & carried to a separate account, with liberty 
to either party to apply :—Held: neither T. nor 
the representative of W. was entitled to costs, even 
on the terms of paying the balance that was duc 
from them.—-BIRKS ». MICKLETUWAIY (1861), 
3t Ld. Ch. 3623 13 L. T. 31, L. C. 


atvinotation :-—Refd. Mickicthwaite v. Winstanley (1864), 
31 L. J. Ch. 2st. 


(h) Other Cases. 


8674. Partial distribution of estate—-Wrongly 
made -—Costs apportioned.]—HILLIAKnD v. FULFORD, 
No. 8880, post. 


8675. Legacy paid in court—Doubt as to who 
entitled-— Costs out of residuary estate.| — Ite 
BInKETT, No. 8806, post. 


SubB-secr. 2.-—Costs OF PRERSONS OTHER 
THAN REPRESENTATIVE, 
A. In General. 
See, generally, PRACTICE, 


8676. General rule—In discretion of court— 
R.S.C., Ord. 65, r. 1.|—Jte BLAKE, JONES v. BLAKE, 
No. 8135, ante. 


8677. -]—An action was brought 
by a married woman & her infant children by 
their next friend against a trustee & exor., asking 
for administration of the trusts of a will & settle- 
ment, & for accounts of the ee ae & income of 
the trust property, making charges of misconduct 
against deft. & seeking to charge him with the 
costs of the action. At the trial an order’'was made 
for administering the trusts, with special inquiries 
as to the alleged acts of misconduct. On taking 
the accounts it appeared that deft. had before 
action given a correct account of the capital, but 
that in the accounts he had rendered of the income 











PART VIII. SECT. 8, SUB-SECT. 2.—A. 


b. Costa of other litigation.]}—In Held: the 
an administration suit. it appeared 2llowed the cos 
that the father of one of the 
children of deceased, who had the 
care of the child, had been sued for 
the child’s board while at school, his 
mother @ creditor of the estate, 
& neither she nor her husband having 
any funds to pay for such board, while 


‘J.-—-VOL. &XIV. 


thore were funds applicable thereto :— 
: stepfather 


MENZIES v. RIDLEY (1851), 2 Gr. 544.— 
CAN. 


0. Party unnecessarily making _or 
resisting claim.}—The 
on appeal) from the 
exercise a discretion as to costs, & 
will in general give coate 
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he had not accounted for nearly so much as he 
ought. The special cases of misconduct alleged 
against him were not substantiated. Pitf.’s 
costes relating to the income account, & deft.’s 
costs of the rest of the action, were ordered to be 
taxed & set off against each other. Pltfs. appealed, 
asking that their costs, or at all events those 
incurred before R. 8. C., 1883 (Ord. 65, r. 1}, except 
those ordered to be paid by deft., might be paid 
out of the trust property :—Held: the order was 
not appealable, for the costs of a hostile action, 
seeking to charge deft. with costs on the ground 
of acts of misconduct, were not within the old 
rule of the Ct. of Ch., that pltf. in an administra- 
tion action was entitled to costs out of the fund 
unless there were special grounds for depriving 
him of them, but were in the discretion of the 
judge.—WILLIAMS v. JONES (1886), 34 Ch. D. 
120; 56 L. J. Ch. 1014; 56 L. T. 68, C. A. 


8678. Former law — Party entitled — Unless 
special grounds shown.|—A married woman, who 
was one of the exors. of a testator & also tenant 
for life of the residue, filed a bill for administra- 
tion of the estate. Upon the accounts being 
taken it turned out that the residuary estate was 
insufficient for payment of debts & costs, & 
that it would be necessary to resort to specifically 
bequeathed property. On further consideration, 
pltf. was refused any costs of the suit, & the next 
friend was ordered to pay the costs of taking an 
account of what, if anything, was due from another 
of the exors. on an account current between him 
& testator. Plitf. appealed :—Held: as aresiduary 
legatee or exor. filing a bill for administration was 
entitled to costs out of the estate unless some 
special grounds were shown for depriving him of 
them, the costs in question were not costs in the 
discretion of the ct. within Jud. Act, 1873 (c. 66), 
s. 49, & an appeal would lie.—FArRrow v. AUSTIN 
(1881), 18 Ch. D. 58; 45 I. T. 227; 30 W. Kt. 
50, C. A. 

-lnnotations :—Folld. Ite McClellan, McClellan v. McClellan 
(1885), 29 Ch. D. 495. Consd. Will v. Jones (1886) 

34 Ch. D. 120; Brown v. Burdett (1887), 37 Ch. D. 207 

Refd. Turner v. Hancock (1882), 20 Ch. D. 303. 

8679. -|---R. S. C., 1883, Ord. 65, 
r. 1, directing that the costs of all proceedings in 
the Supreme Ct., including the administration of 
estates & trusts, shall be in the discretion of the 
ct. or a judge, applies in the case of causes & matters 
pending on Oct. 24, 1883, when those rules came 
into operation, only to the costs of proceedings 
taken on & after that day; & the costs incurred 
in proceedings taken in such causes & matters 
before that day, although not adjudicated upon until 
afterwards, are not within that rule. In an action 
for administration by one of several residuary 
legatees all the proceedings except those on subse- 
quent further consideration were taken before Ord. 
65, r. 1, came into operation, though the costs were 
not adjudicated upon until the order on further 
consideration which was made afterwards :—Held: 
an appeal would lie as to the costs of such prior, 
though not as to the costs of such subsequent 
proceedings.—Re McCLELLAN, McCLELLAN ov. 
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Sect. 8.—Coatsa: Sub-sect. 2, A. & B. (a).] 


McCLELLAN (1885), 29 Ch. D. 495; 54 L. J. Ch. 
a ; 62 L. T. 741; 338 W. R. 888; 1 T. L. R. 400, 


Anncanon :—Refd. Brown v. Burdett (1887), 37 Ch. D. 





8680. —— ——.|—WILLIAMS v. JONES, 


No. 8677, ante. 


8681. Proceedings taken before October, 1883— 
Adjudication after—Not within R. 8. C., Ord. 65, 


a PB ee we 


No. 8679, ante. 


8682. Proceedings beneficial to estate—Costs out 
of estate.|—A creditor, who proves before the 
master, has generally no costs. But if his proof 
is beneficial to the estate, as where he saves by it 
the expense of a suit, & there are cxtraordinary 
costs, the ct. will give them on petition (LEACH, 
V.-C.).—HARVEY v. HARVEY (1821), 6 Madd. 91; 
56 E. R. 1025. 


8683. —-—- ——-.]—AA_ suit was instituted for 
administering a fund settled in trust for & in which 
A., B., C. & D. were entitled to shares. <A. had 
mortgaged her share for more than its value; 
A. died, &, upon her next of kin being cited, C. 
took out administration :—Held: the costs of 
administration should be borne by the gencral 
fund, the administration having been taken out for 
the benefit of all the parties to the suit.—Corron 
v. PENROSE (1849), 18 L. J. Ch. 128; 12 L. T. 0.8. 
491; 13 Jur. 761. 


8684. Defence in place of representa- 
tive.}— BAUER v. Mirrorp, No, 8257, ante. 


8685. -]—(1) No costs ought to be 
given out of an estate in an inistration suit, 
except for such proceedings as are in their origin 
directed for the benefit of the estate, or which have 
in their result conduced to that benefit. 


(2) Where fraudulent charges are made against 
trustees, & inquiries into the truth of them are 
directed by the ct., if in the result it is proved that 
such charges were unfounded, the costs consequent 
upon the investigation will be thrown upon the 
party making them.—BaARTLETYr r. Woop (1861), 
30 L. J. Ch. 614; 4 L. T. 692; 9 W. R. 817, 
L. C. 














Annotations :—As to (1) Apld. Croggan v. Allen (1882), 22 
th. D. 101. Ormston, Goldring v. Lancaster 


(1387 ; 38 i T, 74 i Re Cope, J)’ 
(883%, 1 L. R. 611; Plumb v. Croker (1885). 16 ©. Bb 
40; Power v. Parker (1887), 4 T. L. R. 343. 

8686. -}—In an administration action 
no costs ought to be given out of the estate, except 
for those proceedings that are in their origin 
directed with some show of reason & a proper 
foundation for the benefit of the estate, or which 
have in their result conduced to the benefit 
thereof. A tenant for life under a will who had 
duly received the income of the estate, & whose 
solrs. had expressed themselves satisfied with the 
accounts rendered by the exors., instituted an 
action for the administration of the estate. The 
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f. Next of kin.}—Where the next the ct 


of kin had not uted the will when 


but the objection to granting 
m the ct., & the ct. 


the next 
raise the point which had been raised by 
- & to cross-examine the 


ADMINISTRATORS. 


accounta taken showed that plitf. had been slightly 
overpaid :—Held : ea must have no costa of the 
action, & must pay the costs of the rend of the 
income account.—_-CROGGAN v. ALLEN (1882), 22 
Ch. D. 101; 47 L. T. 487; 31 W. R. 319. 


Annotations :-—Reld. Re Copo, D’Auguier v. Cope (1885), 1 
ee gare Re M'Clellan, M‘Cl v. M'Clollan (1 5), 





8687. ——- jJ—An action was begun on 
Apr. 19, 1882, by a yon who had bought a share 
in an estate for £55 asking that the trusts of the 
will of a testator might be carried into cxccution, 
& his real & personal estate administered by the 
ct., & that all proper accounts & inquiries might be 
taken & made, & directions given. No allegation 
was made in it of any kind of misconduct on the 
part of the trustees. The claim showed that the 
widow of testator, who, by the will was tenant for 
life of all the real & personal estate, was still living ; 
there was no doubt as to who were the persons 
ultimately entitled. On Mar. 17, 1883, the usual 
judgment for administration was pronounced, & 
numerous accounts & inquiries were ordered to be 
taken & made. On Aug. 13, 1887, the chief clerk 
filed his certificate :-—Held: (1) no bencefit having 
resulted to the estate from the action, & the action 
being an idle & vexatious proceeding, pltf. was not 
entitled to his costs out of the estate; (2) pltf. 
must pay all the costs of this action since KR. S. C., 
Ord. 65, r. 1, came into operation on Oct. 24, 1883. 
—Re ORMSTON, GOLDRING t. LANCASTER (1887), 
a T. 74; 36 W. R. 216; affd. (1888), 59 L. T. 

94, OC. A. 


8688. Necessary proceedings—Properly instituted 
—Costs out of estate.]— Where the question at issue 
was the true construction of a will made by a 
testator, who might be said to have created in some 
degree the difficulty by the language he used; & 
where, moreover, the distribution of the estate was 
among the different members of a family, & it was 
not a case in which any one class of persons was 
contending against another class:-—Held: the 
costs might properly be allowed to come out of 
the fund. 

In administration suits the costs will be given 
out of the estate, if it appear that the suit was a 
necessary one, & properly brought before the ct.— 
MAXWELL v. MAXWELL (1870), L. It. 4 HW. LL. 506 ; 
39 L. J. Ch. 698; 23 L. T. 325; 19 W. R. 15, 
H. L.3 affg. 8. C. sub nom. MAXWELL v. Hysrop 
(1867), L. R. 4 Eq. 407. 


8689. —— ———- ——_.]|—-Re SLAUGHTER, WAL- 
TON v. AITCHISON, [1907] W. N. 197. 


8690. Costs of necessary party.)—In a simple 
administration suit, the costs of all necessary 
parties are payable out of the estate. But where 
some of the residuary legatees have assigned or 
incumbered their share, they & their assignees 
are entitled to one set of costs only, namely, the 
costa of the assignors ; & as between the assignors 
& assignees, the assignees are entitled to recoive 
such coste, in discharge of their own costs of suit, 
& to have the deficiency, if any, out of the share of 
their assignors.—GREEDY v. LAVENDER (1848), 11 
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8692. Judgment obtained silent as to costs— 
Extent to which costs allowed.|— Where pltf. obtains 
judgment in an action for administration & nothing 
is said about costs, he is entitled to his costa down 
to judgment, & he is also entitled to the costa of 
taking accounte after the judgment, because they 
are part of & parcel of the machinery of carrying 
out the judgment in respect of which he had already 
been allowed his costs.—Re Rony, SHERBROOKE v. 
TAYLOR (1916), 60 Sol. Jo. 291. 


8693. Death of party entitled to costs—Devolu- 
tion of right on heir.]—Where costs are decreed to 
all parties out of a real estate, although one of 
them, who was entitled to receive costs, died before 
they were taxed, they do not moriuntur cum 
persona, but his heir-at-law is entitled. BLOWER 
v. Mornets (1754), 3 Atk. 7723; 1 Dick. 254; 26 
E. R. 1242, L. C. 

Annotations :—~Mentd. Morgan v. Scudamore (1796), 3 Ves. 
195; Lowten v. Colchester Corpn. (1817), 2 Mer. 113. 
8694. Security for costs of appeal—Whether 

executor entitled to demand—-Where costs due to 

party appealing—From executor in representative 
capacity.|—In an administration action P. was 
ordered to pay K. the costs of an unsuccessful 
appeal, but died without paying the costs, & 
leaving H. his devisee in trust & exor. P. had been 
found to be testator’s heir-at-law, & K. appealed 
from this finding. On an application by H. for 
security for the costs of this appeal on the ground 
of the insolvency of K.:—Held: the fact that the 
costs unpaid by P. might be set off against & 
were sufficient to secure the costs of the appeal, 
was not a sufficient answer to the application of 

H., because as an exor. he was entitled to be 

indemnified, although it would have been a good 

answer as against P.—ie KNIGHT, KNIGHT v. 

GARDNER (1888), 38 Ch. LD. 108; 58 L. T. 699; 

32 Sol. Jo. 305, C. A. 


Administration in county court—Discretion of 
court as to costs.|—See Counry Courts, Vol. 
XIIL., p. 522, Nos. 720, 721. 

Inquiries relating to persons entitled—Costs of.]— 
See R. S. C., Ord. 65, r. 14B; Sub-sect. 3, G. (a). 

Costs in Probate action, see Part II., Sect. 6, 
sub-sect. 9, EF. 


B. Proceedings Instituted by Other Persons. 
(a) In General. 
See, now, KR. 8. C., Ord. 65, r. 144. 


8695. Unsuccessful claim—Liability of clatmant 
for costs.|—-OHERRY v. Mort, No. 8739, post. 


$696. —— Diseretion of court.|—<A testator 
bequeathed all the residue of the estate & effects 
which, at his death, he should have power to 
dispose of, to trustees, in trust for the separate 
use of a married woman for her life, with a general 
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power of appointment over'the capital of the fund, 
& a limitation, in default of appointment, in trust, 
for such persons of her blood & kindred as would be 
entitled, under Stat. Distributions, to her personal 
estate, if she had died unmarried. By a codicil, 
he bequeathed an annuity & gave all his property, 
in houses or in the funds, or of any other sort not 
disposed of by his will, & which had accumulated 
since the making thereof, in trust for the married 
woman & three other legatees, pe tarsal to be divided 
amongst them. There was, at testator’s death, 
no description of property not disposed of by his 
will or accumulated since :—-Held: the beneficial 
title to testator’s PEoperey, was not affected by the 
codicil, unless in the event of the married woman’s 
death without having fully exercised her power, 
& without leaving any person of her blood & kindred 
living at her death. 

Although the ct. decides against pltf., it may 
order the costs of all parties to be paid out of the 
estate.— LEE v. DELANE (1850), 4 De G. & Sm. 1 ; 
16 L. T. O.S. 102; 14 Jur. 861; 64 EK. R. 707. 


8697. -|—The costs of an unsuccessful 
attempt to establish a claim as a debt against the 
estate of a testator in course of administration, 
under the direction of the ct., directed to be paid 
by claimant.—Re SEARLEs’ EstTaTE, HATCH v. 
SEARLES (1854), 2 Sm. & G. 147; 2 Eq. Rep. 614 ; 
23 L. J. Ch. 467; 22 L. T.0.8.315; 2 W. R. 297; 
65 E. R. 342. 

Annotations :—Mentd. Carter v. White (1882), 20 Ch. D. 
225; France v. Clark et 26 Ch. D. 257; Faulks v. 
Atkins (1893), 10 T. L. R. 178. 

8698. ———- ———.]—An alleged creditor carried 
in a claim, in an administration suit, for a debt 
alleged to be due from testator. The claim having 
been disallowed, claimant was ordered to pay the 
costs of the proceeding.—YEOMANS v. HAYNES 
(1857), 24 Beav. 127; 53 E. R. 305. 


8699. —— Claim against representative 
—Distinguished from claim against estate.]—A per- 
son, who was not a party to the suit, came in under 
the usual advertisements to prefer a claim against 
testator’s estate. The summons being adjourned 
into ct., the claim was disallowed. It was, how- 
ever, held that the claim was good as against the 
extrix. of the estate, in respect of the share which 
she took under the will :—Held: the costs of so 
much of the summons as related to the claim against 
testator’s estate must be paid by the Cua A making 
such ineffectual claim.—BENTLEY v. BENTLEY 
(1863), 1 New Rep. 390; 7 L. T. 819. 


8700. .]—An appeal on the construction 
of a will, if unsuccessful, will in general be dismissed 
with costs.—CLARK v. HENRy (1871), as reported 
in 6 Oh. App. 588, L. JJ. 


Annotations :—Mentd. Carter v. Sinith (1871), 25 L. T. 555 ; 
Re Dowinn’ cee ee) L. R. 14 Eq. 463; 
Apeer (187 
Ch. D. 517. 

















> Apsey v. 
)}, 36 L. T. 941; Bubb vw. Padwick (1880), 13 


8701. —— -]—In an administration action 
an inquiry was ordered as to who was the heir of 
testator. The chief clerk found that R. was the 
heir, but that, in default of heirs on the paternal 
side, the heir-at-law was J. 

J. took out a summons to vary the certificate, 
& the ct. held that claimant, R., had not proved 
his relationship to testator. The unsuccessful 
claimant asked for costs :—Held: there was no 
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Sect. 8.—Cosls: Sub-sect. 2, B. (a), (0) & (c).] 


general rule entitling a claimant coming in on an 
inquiry in chambers in an administration action, 
& failing, to have his costs out of the estate.— 
eae KNIGHT v. GARDNER (1887), 57 L. T. 
8702. ——— Proceedings facilitating administra- 
tion-—Costs out of estate.]—If, through the 
exertions of a pltf., the ct. is enabled to distribute 
a fund or make a declaration of rights necessary 
for an administration, there, although pltf. may 
fail in his claim, the ct. will not permit the other 
parties to carry off the fruit of his exertions, with- 
out defraying his costs out of the fund.— 
WeEDGwoop v. ApaMs (1844), 8 Beav. 103; 50 
E. R. 41. 
Annotation :—Refd. Jones r. How (1850), 14 L. T. O. 8S. 
503. 


8703. —— ~——.]—Cases in which costs 
may be given to pitf. out of an estate, notwith- 
standing the dismissal of the bill. 

Lorp LANGDALE, in Thomason v. Moses, No. 8740, 
post, thought that the ct. had jurisdiction to give 
costs notwithstanding the dismissal of the bill 
where it had a fund to administer & the case was one 
in which the opinion of the ct. on the question in the 
cause was necessary to be taken before the exors. 
could properly administer the estate... . It was, 
however, a rule to be applied with caution, for in 
cases where exors. could not safely administer the 
fund without declaration of the ct., a number of 
bills might be filed by different legatees requiring 
the decision of the ct. as to the validity of their 
claims & if, although the claims shauld be dis- 
allowed, they were all to be paid their costs of the 
different suits, it might lead to injurious conse- 
quences (WIGRAM, V.-C.).—WESTCOTT v. OULLI- 
¥YorRD (1844), 3 Hare, 265; 13 L. J. Ch. 136; 8 
Jur. 166; 67 E. R. 382. 














Annotations :-—Retd. Jones r. Haw (1850), 14 L. T. O. 8. 
504; WlHson v. Eden (1853), 22 L. T. O. 8S. 128. 
8704. -|—Pitfis., stating them- 


selves & some of defts., to be next of kin, filed a 
bill for the administration of testator’s estate. 
Their claim was displaced upon inquiries directed 
by the ct., & other persons, not parties to the cause, 
established their right & became entitled to a large 
residue. The case being one of great difficulty & 
doubt, & an_ investigation being absolutely 
necessary for the administration of the estate, 
pe & defts. were allowed their costs out of the 
fund. 

(2) Costs of suit apportioned between real & 
personal estate.—JOHNSTON v. Topp (1845), 8 
Beav. 489; 50 E. R. 192. 


i. — . Re Somers, . aXe 

Appling Bel ere coer esta (808) 

15 L. J. Ch. 283. 

8705. —-- —-— ——.]— When a bill is filed for 
the purpose of administering an estate, raising a 
question, which must have been disposed of in 
some suit, the ct. will consider the estate gete a 
benefit from the suit, & will therefore order the 
costs to come out of the general estate, although 
pltf. may fail in his suit. . . . There must of course 
be a real subject of contest, a probabilis causa 
litigandi, in respect of the claim. ... It cannot 


ART VIII. aur & SUB-SECT. 2.— would have 


h. Unnecessary action.) — Where ! 
pitt. files a bill for an administration 
. "8 n which the decree 


rasa 


Gr. 559.—CAN 


y — 
SOVEREIGN ¢. SOVEREIGN (1869), 15 
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be said that, in the case of a person filing a bill, & 
making a claim which docs not furnish a probabilis 
causa litigandi, I could deal with it as a case in 
which the exors. could not have acted without the 
opinion of the ct. (WIGRAM, V.-O.).— BOREHAM v. 
BIGNALe Ate50): as reported in 8 Hare, 131; 68 


Annotations :—Mentd. Southern +. Wollaston (1852), 18 
Beav. 166; Je Dee Truat (1869), L. R. 8 Kq. 85; 
Firth v. Fielden M 74), 22 W. R. 622: Re Drew, Drew ev. 
Drew, [1899] 1] Ch. 336; Ze Coley, Hollingshoad v. Coley, 
{1903} 2 Ch. 102. 


8706. ——— Made on reasonable grounds——Costs 
out of estate.|—In a suit instituted on fair grounds 
to establish a claim to a residuary bequest the ct. 
will give pltf., though failing, his costs out of the 
estate.—-TURNER v. FramMprTron (1846), 2 Coll. 331 ; 
6L. T. 0. 8S. 314; 10 Jur. 24; 63 E. R. 757. 


8707. Benefiting residue —- Residuary 
legatees not party to claim—cCosts out of residue.|— 
Exceptions which had been taken in the cause & 
overruled, & on further directions were directed to 
be paid out of the shares of the residuary legateces, 
they not having been the excepting parties ; but 
had the exceptions becn allowed, they would have 
had great benefit.—TERRELL v. MATTHEWS (1843), 
1L. T. 0.8. 251. 


Unsuccessful charge of misconduct.|—Sce Nos. 
8677, 8685, ante; Nos. 8721, 8723, post. 


8708. Sufficiency of plaintiff’s Interest—Failure 
of contingent interest after suit—Costs not allowed.} 
—-<A bill was filed for the administration of testator’s 
estate, by a party entitled to a contingent 
reversionary interest, & a decree for an account was 
obtained. Before the report, pltf.’s interest. wholly 
failed :—Held: pltf. was not entitled to his costs 
of suit either as against defts. or the fund.—Hay 
v. Bowen (1842), 5 Beav. 610; 12 L. J. Ch. 78; 
6 Jur. 1110; 49 Kb. R. 715. 
te +—Conad. Seaton v. Grant (1867), 36 L. J. Ch. 


8708. —— Small reversionary share—Costs 
on By plaintiff.}—AcKERS v. ACKERS, [1884)} 


8710. -—— Assignee of small sum—Effect of 
R. 8. C., Ord. 65, r. 1.)—He Ormston, GOLDRING v. 
LANCASTER, No. 8687, ante. 


(b) Improper or Vexulious I’rocecdings. 
See R.S. C., Ord. 65, rv. 1, 11. 


8711. Unnecessary action — Administration 
claimed by assignee of beneficiary.|—Care v. 
BEnt, No. 7808, ante. 


8712. ——— For account—No notice of completed 
appropriation—Costs of proceedings after notice.}— 
Exors. had made a division & appropriation of the 
residue. The husband of one of the residuary 
legatees, in ignorance of what had been done, filed 
a bill for an account. At the hearing, pitf., with 
notice of what had taken place, persevered in 
having the accounts taken, & no substantial 
variation resulted therefrom :—Held: pltf. was 
entitled to costa out of the estate, up to the hearing, 
but pltf.’s share alone must bear the subsequent 


on notice, k. —-~- On behalf 
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Part VIIT.—ADMINISTRATION BY CouURT. 


costs.—THOMPSON v. CLIVE (1848), 11 Beav. 475 ; 
50 E. R. 901. 


Annotations :—OConsd. 8 tt v. Dashwood (1860), 3 L. T. 
542, Red. Hilliard oP oaltond (eaten cout 388, 
8713. ——— ——— Claim by tenant for life—When 


one income paid.)|—OnoGguan v. ALLEN, No. 8686, 
ante. 


8714. ——— Separate actions when one suflicient 
—One set of costs only.|—Trustees of a marriage 
settlement transferred, contrary to the trusts, 
£2,000 stock, part of the trust fund, to the husband. 
Two of the trustees became bkpt. The remaining 
trustee, who was the father of the wife, by his will, 
gave to the trustees of the settlement £6,000 like 
stock, without declaring any trust of it, but 
directing certain bonds to be sold, for giving his 
daughter ‘“‘her legacy of the above-mentioned 
£6,000 stock ’’ :—Held: the £6,000 was not given 
to the trustees beneficially, nor to the daughter 
exclusively, but was given upon the trusts of the 
settlement, & in satisfaction of the breach of trust. 


The daughter & the other cestuis que trust under 
the settlement instituted one suit, & the daughter 
alone another against the father’s exor. The 
former sought to have the breach of trust made 
good, the other sought payment of the legacy :— 
Held: one suit would have been sufficient, & the 
costs of one alone would be allowed.—BENSUSAN 
v. DEE Bon)! as reported in 4 De G. & Sm. 


8715. ——— Instituted without sufficient inquiry— 
By next friend stranger to family.]|—A next friend 
having filed a bill for the administration of a 
testator’s estate, & to protect the infants, without 
being a friend of the family, & without making 
sufficient inquiries :—Held: she must pay her own 
costs, although the suit resulted in the appointment 
of oo trustee, which was a protection to the 
estate. 


The Ct. of Ch. does allow strangers, that is, 
persons not members of the family, to institute 
these suits, but only after they have made reason- 
able inquiries; only after they have ascertained 
that a suit is either necessary or at least desirable 
Saar M.R.).—EpGLEY v. ADAMS (1874), 31 

ry - 1d. 


8716. ——— Costs out of plaintiff’s share ex- 
clusively.}—Where an administration action was 
unnecessarily commenced the ct. ordered pltf.’s 
costs of the action to be borne by pltf.’s own share 
of the estate exclusively.— Re Corr, D’ AUGUIER v. 
Cork (1885), 1 T. L. R. 611. 


8717. Costs of resulting proceedings.|—Re 
BLAKE, JONES v. BLAKE, No. 8135, arte. 


8718. ——~- On negligent conduct of action— 
Entalling expense.|—LBRown v. Burpert, No. 
8610, ante. 


8719. Unnecessary evidence.]|—All costs caused 
by unnecessary evidence must be paid by the party 
offering it.—Re LarrnEwoop, LITTLEWOOD vw. 
CoLuins (1863), 1 New Rep. 457; 8 L. T. 265; 
11 W. R. 387, L. JJ. 


8720. Unfounded charge of misconduct—Subse- 





suit has been exhausted before suit 
brought. Where a next friend filed 
a b for a minor, without ha 

ob this rule, & the suit did no 
appear to have been necessary in the 


1. ——.}—When it appeared that 
the administration 
been instituted without any 
reason, or pone foundation for the 
benefit of the estate, & that they had 
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quent investigation——Costs on plaintiff.|—-BanTLETT 
v. Woon, No. 8685, ante. 


8721. ——.]—An action was brought 
against the exor. & trustee of a will by the bene- 
ficiaries, in which they alleged he had committed 
certain breaches of trust, & claiming the adminis- 
tration of the estate, the appointment of a new 
trustee, & of areceiver. At the trial an order was 
made by consent, by which certain inquiries, 
consisting of the common administration inquiries, 
& others with reference to the alleged breaches of 
trust, were referred to an official referee. The 
referee reported altogether in favour of deft., & 
the cause came on for further consideration :— 
Held: pltfs. must pay all the costs of the action 
up to & including the hearing on further considera- 
tion, except such costs as would have been incurred 
in obtaining a simple administration judgment.— 
Re Brook, Sykss v. Brook (1881), 50 L. J. Ch. 
744; 29 W. R. 821. 


Annotation :-—Mentd. Cooke v. Newcastle & Gateshead Water 
Co. (1882), 10 Q. B. D. 332. 




















8722. —— ——.J]—WILLIAMS 7. JONES, 
No. 8677, ante. 
8723. ——.]— When a useless 


administration action had been commenced & 
unsupported charges made against trustees, the 
ct. refused to allow pltf. his costs of the action.— 
POWER v. PARKER (1887), 4 T. L. R. 143. 


8724. Provision charging costs to particular fund 
—No protection to plaintiff in improper action.]- 
Testatrix had by her will created two residues of 
her estate, the one impure & the other pure 
personalty. Bequests to charities were made out 
of the pure personalty, & her debts & funeral & 
testamentary expenses were directed to be paid 
out of the impure personalty. The person 
interested in the pure personalty subject to the 
charitable gifts, brought an action against the 
exors. & trustees for the administration of the 
estate, & pier that the costs thereof should be 
paid out of the impure personalty :—Held: (1) the 
action had been properly brought, & by virtue of 
the will the costs of the action were payable out 
of the impure personalty; (2) ‘‘ Testamentary 
expenses ’’ include the costs of such a reasonable 
& proper administration suit as would, in the 
absence of any direction by testator, have been 
ordered to be paid out of the general residue. 

It would be the duty of the ct. to deprive any 
plitf. of the costs of an improper [administration] 
suit, notwithstanding the fact of there being such 
@ provision in the will [that costs are to be paid 
out of a particular fund] (James, L.J.).—Re 
aa ia YOUNG v. DOLMAN (1881), 44 L. T. 499, 
Creditors proceeding after notice of deficiency.|— 
See Sub-sect. 2, C., post. 

aia as proceedings.]—See Sub-sect. 2, A., 
ante. 

See, generally, PRACTICE. 


(c) Unreasonable Proceedings by Creditors. 
8725. Prosecution of action—No assets for pay- 
ment of debt—Notice of insufficiency given—Costs 


i had 456,.—CAN. 
7 “show of 


*e © eo 


interests of the minor, the next friend not, in their results, conduced to that 8725 i. Prosecution of action—No 
was with, all the coste.— benefit, pitf. was ordered to pay the assets for payment of debt— Notice 
McANDREW vv. LAFLAMME (1872), 19 costa of all —Re WoovDHaLt of i oats payable by 
Gr. 193,—CAN. GARBUTT v. HEWSON (1882), 2 O. KR. creditor.}—In case a creditor brings 
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payable by creditor.]-—(1) In a creditor's suit, it 

appearing that there were no assets applicable to 

the payment of pltf.’s debts, pltfs. were ordered to 
ay the costs. (2) But other creditors, entitled 

se & specific lien, having proved, were ordered to 

pay the costs of the proceedings relative to their 
ebts. 


(3) If where exor. states on oath that there is 
nothing to distribute, he chooses to go on, the 
consequence of deciding that in such 4& case exor. 
is not to have costs would be that as other creditors 
may bring other suits harassing him in the same 
manner, he might be exposed to ruin (PLUMER, 
M.R.).—BtLuetr v. JESSOP (1821), Jac. 240; 
37 E. R. 840. 
Annotation :—-Refd. Stanton v. Hatfield (1836), 1 Keen, 358. 


8726. ——- ———- ——_- ——-.]}—A simple contract 
creditor who had instituted & prosecuted a suit 
for administration, in the face of information 
furnished by the legal personal representative 
that there were no assets for the payment of simple 
contract debts, was ordered to pay the costs of 
the suit.— Kine v. Bryant (1841), 4 Beav. 460; 
49 E.R. 417; sub nom. Kina v. Hammett, 11 
L. J. Ch. 14; 5 Jur. 1052. 


8727, ——— ———- ——_- ——.]—-A simple contract 
creditor obtained an order to administer the 
intestate’s estate. He afterwards had notice that 
the estate was insufficient to pay the specialty 
creditor & the costs of the administratrix, but he 
still persisted in prosecuting the suit :—Held: the 
fund must be applied, first, in paying the costs of 
the administratrix, then in paying pltf.’s costs 
down to the notice, & the residue in payment of the 
specialty creditor.—SuLLIVAN v. BEVAN (1855), 
20 Beav. 399; 52 E. R. 657. 


8728. ——— ——— —— ——_.]—-A creditor’s suit 
having been instituted after a statement by the 
legal personal representatives that there were no 
assets, which statement turned out to be true, 
plitf. was ordered to pay the costs.—FULLER v. 
GREEN (1857), 24 Beav. 217; 53 E. R. $41. 
Annotation :-—Refd. Farrow v. Austin (1281), 45 L. T. 227. 


SAMSON, 
RoBBINS v, ALEXANDER (1907), 123 L. T. Jo. 86. 


8729a. Prosecution of action on judgment—After 
notice of decree—Judgment obtained before decree. | 
—BOosTon v. RICHARDSON, No. 8315a, ante. 


8730. Claim to appropriate part of estate—For 
payment of debt—Costs on creditors so claiming.|— 
Where pie in a creditors’ suit claimed to have a 
particular part of testator's estate appropriated 
towards payment of their debt, the expenses 
attending that claim, being unconnected with the 
general administration of the estate, were directed 
to be borne by pltfs. The other creditors were not 
required to contribute towards them.— DUNNING 
v. Harps (1847), 2 Ph. 294; 16 L. J. Oh. 403; 
11 Jur. 649; 41 E.R. 956, L. C. 


8731. Opposition to motion to dismiss action. 
Upon payment of claim.|—The costs of pltf. ina 
creditor's suit, in opposing a motion to dismiss for 
want of prosecution by a party named exor., who 
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an administration suit after being 


v. SOATCHERD (1871), 18 Gr. 185.—-CAN. 
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had renounced probate & disclaimed, was refused 
to Pg ps — cin vere dismissed u atl ae 
ment of his claim by acting exor.—lE ° 
ena (1848), 7 Hare, 183; 12 Jur. 836; 68 
EK. . 


(d) On Construction of Will. 
See R. 8. C., Ord. 65, r. 1. 


8732. Ambiguity resulting in proceedings 
Whether costs out of estate.|—Where the sult is 
occasioned by a difficulty in discovering testator’s 
meaning, the coats shall come out of the fund.— 
BAUGH v. REED (1790), 8 Bro. CG. O. 192; 1 Ves. 
257 ; 29 E. R. 484, L. CO. 


Annotations :—Mentd. Durham ». Wharton (1836), 10 BH. 
N.S. 526; Plunkett», Lewis (1844), 8 Hare, 316 ; Leighton 
v. Leighton (1874), L. R. 19 Raq. 458. 


87338. .]|—When testator ex presses him- 
self so ambiguously as to make it nece to come 
to this ct., the c shall be paid out of his general 
assets. —JOLLIFFE v. East (1789), 3 Bro. C. ©. 25 ; 
29 E. R. 387, L. OC. 

Annotation :-—Mentd, Morley v. Bird (1798), 3 Ves. 629. 


8734. .}—Costs of a doubt upon the 
meaning of the will out of the general property.— 
BARRINGTON v. TRISTRAM (1801), 6 Ves. 345; 31 
KE. R. 1085, L. C. 


8735. ——-.]—Costs of a suit for a legacy 
out of the residue: the suit being rendered 
necessary either by the conduct of the extrix., 
who was the residuary legatee, or by the disposition 
of testatrix.—WILson v. Brownsmirn (1803), 9 
Ves. 180; 32 E.R. 571. 

8736. .}—LisTER v. SHERNINGHAM 
(1816), 1 Newland’s Chancery Practice, $rd ed. 
at p. 592. 

8737. -]—The principle on 
costs are given out of the estate is that the party 
was led into the suit by the state of deceased’s 
testamentary papers._—HILLAM v. WALKER (1827), 
1 Hag. Ecc. 71; 162 E. R. 610. 



































8738. ———.}—RirpLEY v. Moysty, No. 
8798, post. 
8739. ——.|—-Where testator has created 


such a difficulty that the estate cannot be 
administered without coming to the ct., his estate 
bears the costs; but where a claim is made, which 
prevents the exors. acting, & which turns out 
unfounded, the y making the claim must 
bear the costs.—CHERRY v. Motr (1836), 1 My. & 
Cr. 123; 51. J. Ch. 65; 40 i. XR. 328. 


:—Mentd. Chamberlayne v. Brockett (1872), 


Annotations 
BCh. App. 206; Biscoe v. Jackeon (1887 1 38 Ch, D, 400} 


Re Stevin, Slevin v. Hepburn, (1891) 2 C 


8740. J—In a suit to obtain the 
decision of the ct. on a very doubtful will, plt#. 
turned out to have no interest. The ct. upon 
making a declaration of the righta ordered the 
costs of all ies out of the fund.— THOMASON v. 


Moses (1842), 6 Beav. 77; 6 Jur. 403; 49 B. R. 
506. 


notations :-—Consd. Westcott v. Culliford (1844), 3 Hare, 
65. Refd. Jones v. How (1860), 14. L.T. O.8. 604; Wilaon 
- ¥den (1854), 23 L. J. Ch. 105. fenté. Boya v. Bradley 
(1853), 17 Jur. 159. 


Compare No. 8703, ante. 
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8741. —- ——- Claim between legatees.]—In 
a suit for administering a testator’s estate, a legac 
was claimed by two legatees adversely to eac 
other :—-Held: as the question arose on testator’s 
will, the costs must be borne by his estate, & not 
by the i aie APT ea v. SQUIRE (1842), 13 Bim. 
212; 12 L. J. Oh. 189; 60 E. R. 83. 


8742. Not affecting whole estate. ] 
——Where a question is raised between specific & 
general residuary legateces, on the construction of 
part of a will whether a specific sum does or not 
fall into the general residue, the costs form part of 
the general administration costs, although in fact 
there is no question of an administration of the 
whole estate.—LONSDALE v. BERCHTHOLD (1857), 
as reported in 3 Jur. N.S. 328. 


Annotations :-—Mentd. Ie Skinner’s Trusts (1860), 1 John. & 
H. 102; Le Bowes, Strathmore v. Vane, [1896] 1 Ch. 507. 


8743. -]—It was a fair question of 
construction, & the costs must come out of the 
residuary estate (Lonp LYNpiiurst, C.).—Savu- 
MAREZ v. SAUMAREZ (1845), 5 L. T. O. S. 261, 


8744. .]—Costs given to pltf. notwith- 
standing the bill, raising a question on the construc- 
tion of a will, dismissed. Costs given to S pap out 
of the fund in question directed to be set off against 
payments out of such fund erroneously made by 
the trustees to the use of the pltf.—CoopreRr vr. 
Prrcwer (1845), 4 Hare, 485; 67 E. R. 739; on 
appeal (1846), 16 L. J. Ch. 24, L. C. 

Annotations :—Mentd. Re Hayton's Truste (1864), 4 New 


Rep. 55; Pringle v. Gloag (1879), 27 W. R. 574; Staniar 
v. ES als Evans v. Staniar (1886), 56 L. J. Ch. 581. 


8745. -]—B. devised to S. a piece of 
land in N.; B. then declared his desire to erect 
& endow almshouses in N., & he empowered his 
trustees so soon as land in N. shall have been 
legally dedicated to charitable uses, by some other 
person within twelve months after his decease, -to 

ay to the trustees of the intended charity a sum of 

60,000 to be devoted to the purposes of the 
charity, but not to be applied to the purchase of 
lands for same :—Held: as there was no question 
of construction occasioned by the obscurity of the 
will itself, the costs were ordered to come out of the 
fund bequeathed.—PHILPOTT v. ST. GEORGE’S 
HosprraL (PRESIDENT & GOVERNORS), A.-G. v. 
PaiLpotrr (1857), 6 H. L. Cas. 338; 27 L. J. Ch. 
70; 80 L. T.0.S.15; 21 J.P. 691; 3 Jur. N.S. 
1269; 5 W. RR. 8415; 10 B. R. 1326, H. 1.3 revag. 
(1855), 21 Beav. 134. 


Annotations :—Mentd. Lechmere v. Ourtler (1855), 3 Eq. 
Rep. 938; Hartshorne v. Nicholson eee 26 Beav. 58; 
Dent v. Alloroft (1861), 30 Beav. 335; Hall v. Warren 
greens 9 H. L. Cas. 420; 8S 

. R. 3 Kg. 60; Cresswell v. Cresswell (18 
69; Ite Watmough's Trusts ( 
Sinnett v. Herbert (1871 





























1 “ Eq. 272; 

L. R. 12 Eq. 201 ; Chamberlayne 
#, Prockats lez), at Pit he : oe i v. awe 
: . Dz. : ScEmAn, orley v. Coxon 
1878 , 236 W. R. 674; Re Christmas, Martin ». Lacon 
1885 , 30 Ch. D. 544; Ite Holburne, Coates v. Mackillop 
1885,, 53 L. T. 212 ; Cotton v. Imperial & Foreign Agency 
Investment Corpn., [1892] 3 Ch. 454. 


8746. -1—Costs out of the estate 
directed to be paid to pltf. who wholly failed in 
her suit, the trustee, who was deft., ha asked. 
for a declaration as to the construction of the will. 
ary ”, BLAGRAVE (1858), 25 Beav. 125; 653 


8747. ——— ——.]—The costs of all parties must 
be paid out of testator’s estate, as the difficulty 
waa created by testator himself (Rommiy, M.R.). 
—M‘OLURE v, Evans (1861), 29 Beav. 422; 30 
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Is F Ch. 295; 3L. T. 870; 9 W. R. 428; 54 E.R. 


8748. -]—The costs of a bill filed to 
determine the rights of pltf. under a will of difficult 
construction, & to which a demurrer was allowed, 
given out of testator’s estate.—EVANS v. ROssER 
(1864), as reported in 3 New Rep. 685; 10 L. T. 
159; 10 Jur. N. 8. 385. 


Annotations :—Mentd. Allen v. Jackson (1875), 1 Ch. D. 399. 
Re Moore, Trafford v. Maconochie (1888), 39 Ch. D. 116; 
Re Allsop & Joy's Contract (1889), 61 I.. T. 213. 














8749. .|—MAXWELL v. MAXWELL, No. 
8688, ante. 
8750. ——.]—The bill in an administration 





suit raised a question regarding testatrix’s will, 
upon the decision of which depended pltf.’s title 
to any interest in her estate. The decision being 
against plitf. taking any interest his bill was 
dismissed with costs.— ANDERSON v. ANDERSON 
(1872), L. R. 13 Eq. 381; 41 L. J. Ch. 247; 26 
L. T. 123; 20 W. R. 313. 
Annotation :—Mentd. Re Trotter, Trotter v. Trotter, [1899] 
1 Ch. 764. 
8751. ——.]—Re Buckron, BUCKTON 2%. 
Buckron, No. 8972, post. 


8752. No directions as to expenses.]— 
Where the necessity for an originating summons 
to determine the true construction of the gift of 
a legacy in a will is attributable to the ambiguity 
of the language used by testator, & the will contains 
no directions as to the incidence of testamentary 
expenses, the costs of such summons must be borne 
by the residuary estate. 


R. S. C., Ord. 65, r. 14B, has no application to 
a case where the difficulty necessitating the applica- 
tion to the ct. is directly applicable to the imperfect 
phraseology of testator himself.—Re HaL.-DARE, 
LE MARCHANT v, LEE WARNER, [1916] 1 Ch. 272 ; 
85 L. J. Ch. 365; 114 L. T. 559. 


8753. .]|—Testatrix devised property 
A. to one exor. X., & property B. to another exor. 
Y., &, owing to her ambiguous language, it was 
doubtful whether Blackacre was included in 
property A. or in property B., & also doubtful 
whether any part of property B. passed under the 
specific devise thereof at all. There being no 
means of issuing the ordinary exor.’s summons 
owing to each exor. being a specific devisee, exor. 
X. took out a summons against exor. Y. & the 
residuary devisees to determine the point of 
construction, & at the hearing the residuary 
devisees, while approving the summons as the 
proper method of deciding the matter, disclaimed 
all interest in the realty, leaving exor. X. & exor. 
Y. to decide about that between them :—Held: 
the point of construction had to be decided in 
“imine before the estate could be administered, 
& the costs must come out of the residuary estate. 
Fine FLECHER, KING v. KING (1918), 62 Sol. Jo. 


8754. —— After long acquiescence — Costs 
against parties.|— Where the parties claiming under 
a will had acquiesced for nine years in a particular 
construction of the will, & one of them then filed a 
bill to have it construed by the ct., the ct. refused 
to allow him his costs out of the estate, although 
the question was considered sufficiently doubtful 
to justify the application. YocKNEY v. HANSARD 
(1844), 3 Hare, 620; 8 Jur. 822; 67 E. R. 527. 


8755. ——— Misdescription of nature of legacy—- 
Costs ratably among specific legatees:]—Legacics 
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& C.] 


of stock given by a married woman by her will, 
executed in pursuance of a power :—Held: not- 
withstanding the stock was misdescribed, to be 
specific, and the costs of a suit instituted by the 
extrices, who were also the residuary legatees of 
testatrix for the purpose of having the trusts 
administered, directed to be borne ratably by the 
PostLETHWAITE 


specific Jegacies.-—WARREN  v. 
5 lL. T. QO. S, 


(1845), 2 Coll. 108; 14 1. J. Ch. 422 ; 

387; 8 Jur. 721; 63 E. R. 658. 

Annotations :—Refd. Moore v. Dickson (1880), 29 W. R. 12; 
Re Orford, Neville ce. Cart ht, Cart ht v. Balzo 
(1895), 73 L. T. 681. Mfentd. Vincont v. Sodor & Man 
(Bp.) (1849), 8 C. B. 905. 


8756. Trust fund separated from residue—Costs 


out of fund.|—-Where a question arises upon the 
interest in a trust fund, separated from the general 
residue, the costs must come out of the particular 
fund; & having been given by the decree, as speci- 
fically prayed by the bill, out of the general personal 
estate, the decree, though affirmed in other respects, 
was corrected in that particular ; being considered 
as relief prayed; & therefore not within the rule 
against appealing for costs only.—JENOUR vt. 
JENOUR (1805), 10 Ves. 562; 32 E. R. 963, L. C. 


Annotations :—Consd. Lowten v. Colchester Corpn. (1817), 
2 Mer. 113. Folld. Woodmeston v. Walker (1831), 2 
Russ. & M. 197. ned. Angell v. Davis (1839), 4 My. & 
Cr. 360; Re Hall-Dare, Le Marchant v. Lee Warner, [1916] 
1 Ch. 272. Refd. Willis v. Yates (1834), Coop. temp. 
Brough. 498; Andrews v. Lockwood & Abdy (1846), 15 
Martincaty on Tee, SON oe DF Oe, oda eect 

eau v. Rogers ; - J. Ch. : entd. 
Cripps vt. Wolcott (1819), 4 Madd. 11. 


8757. -]—WOODMESTON v. WALKER 
(1831), 2 Russ. & M. 197; 9 L. J. O. S. Ch. 257; 
39 E. R. 370, L. C. 


Annotations :—Mentd. Brown v. Pocock (1833), Coop. temp. 
Brough. 70; ue v. Knight (1834), 6 Sim. 121 ; Massey 
v. Parker (1834), 2 My. & K. 174; Malcolm v. O'Callaghan 
(1835), 5 L. J. Ch. 137: Bradley v. Hughes (1836), Don- 
nelly, 116; Davies v. Thornycroft (1836), 6 Sim. 420; 
Johneon v. Freeth (1836), Donnelly, 16; Stiffe v. Everitt 
(1836), 5 L. J. Ch. 138; Scarborough v. Borman (1840), 
4 Jur. 38; Tullett v. ey te a: 4 My. & Cr. 390; 
Jte Gaffee’s Settlmt. (1850), 1 H. & Tw. 635; Power v. 
ieyne ee L. ht. 8 Eq. 262; Hatton v. May (1876), 3 








Costs of unsuccessful party.]—Sce Nos. 8696, 8700, 
8703-8706, 8730, 8740, 8744, 8746, 87418, ante. 


Proceedings on originating summons.] — See 
Sub-sect. 6, post. 


Effect of R. 8. C., Ord. 65, r. 14B —Inquiry.}-— 
See Sub-sect. 3, G. (a), (b), post. 


See, generally, PRACTICE 3 WILLS. 


(ec) By Debtor to Estate. 


8758. Costs set off against debt—Effect of satis- 
faction of debt.]-—(1) In a suit for the administra- 
tion of assets, a debtor to the estate, who is entitled 
to have his costa of suit out of the fund, will not be 
allowed to receive payment of them, while his 
debt continues unsatisfied, but the costs due to 
him will be set off pro tanto against the debt due 
from him. (2) Where the same solr. acta for 
exor. & other co-defte., the estate will be sop ek 
in respect of exor.’s costs, only with that proportion 
of the sum due to the solr. from his cliente, which 
exor., as between himself & co-defte., ought to 
on ee v. HARRIS (1826), 1 Russ. 155; 38 
Annotations :—Aas to " : 

8167 Ke Bashans, rey Becher i862), 25 Gb 


195. As to (2) Refd. Watson v. Row (1874 wla R. . 
680; Smith v. Dale (1881), 18 Ch. D. 516, ). 14 R. 18 Eq. 


EXECUTORS AND ADMINISTRATORS. 


8759. Debtor appearing In special capacity— 
Husband of plaintift}-—In a bill filed by a married 
woman to administer the estate of testator, & to 
establish her equity to a settlement to which her 
husband & his assignees in bkptcy. were made 
defts. :—Held: the husband was entitled to his 
costs, but assignees’ costs were refused.— ROTHER- 
HAM v. BATTSON (1854), 2 Sm. & G. App. vill. 


8760. Next friend of infant.]-——The costs of 
a next friend of an infant in an administration 
action are treated as the costs of the infant, & 
accordingly they cannot be sct. off against a debt 
which the next friend owes to the estate.—He 
BARTON, HOLLAND v. KERSLEY (1912), 56 Sol. Jo. 
380. 


Costs of overpaid beneficiary.]|—Scee No. 8744, 
ante; No. 8770, post. 





(f) By Mortgagec. 
See R.S. C., Ord. 65, r. 1. 


8761. Administration action by mortgagee— 
Estate deficient—Costs out of sear ct A aoe a 
mtgee., instead of simply filing a bill to enforce 
his securities, institutes or adopts a suit for a 
general administration, & the estate proves 
deficient, the costs of the suit are to be paid, in 
the first instance, out of the estate.—ARMSTRONG 
v. STORER (1851), 14 Beav. 535; 51 Ie. R. 301. 
Annotations :—Distd. Wright ». Kirby (1857), 23 Beav. 463. 

Refd. Ford v. Chesterfield (1856), 21 v. 426; He 

Marine Mansions Co. (1867), L. KR. 4 Eq. 601 ; He Oriental 

Hotels Co., Perry v. Oriental Hotels Co. (1871), L. R. 12 Eq. 

126; Jte Barne, Lee v. Barne (1890), 62 L. T. 922. 

8762. ——— Costs as if plaintiff in ordinary 
administration.|—Generally, the costs of a mtgec. 
are added to his security & in whatever rank or 
order the security stands, his costs are united to 
it & form part of it; but if he institute a suit for 
the administration of [the estate] of a deceased 
mtgor., his costs are those of a pitf. in an ordinary 
administration suit.—WRIGHT v. KirBy (1857), 
23 Beav. 463; 29 L. T. O. S. 46; 3 Jur. N.S. 
851; 5 W. R. 391; 53 E. R. 182. 

Annotation :—Apld. Batten, Proffitt & Scott vr. Durtmouth 

Harbour Comrs. (1890), 45 Ch. D. 612. 

8763. —— Deficiency apportioned among 
incumbrancers.|—In an administration suit in- 
stituted by an equitable mtgee., whose security is 
insufficient, & deceased had several other real 
estates, which were subject to separate incum- 
brances thereon, if the personalty has been 
absorbed, & the proceeds of the sale of the real 
estate be insufficient to pay the costs of the suit 
& the several incumbrances of the real estate, the 
deficiency must be apportioned between & borne 
by the respective incumbrancers in proportion 
to the value of the estates._-SHEPPAKD v. Bun- 
BAGE (1853), 22 L. T. O. S. 04. 


8764. Solicitor to testator & executor— 
Costs not payable from estate.|—(1) Where mtgec., 
who is also solr. of testator & extrix., institutes a 
suit, in which a common administration decree 
is made, he is entitled to be paid his prnoipe & 
interest out of a fund in ct., but not his costa, 
those being costes of an administration & not 
mtgee.’s suit. 

(2) Where mtgee., who is also solr. to extrix., 
files a bill, in which a common administration 
decree is made, & the next of kin eubpequenyy7. 
get the conduct of the cause by reason of pitf.’s 

sculiar position, they must stand pari passu with 

m as to costa, both before & after the conduct 
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of the cause is taken away from him, & he is not 
liable to pay the costs of an administration 
summons taken out by them, though without 
notice of his suit.—WALTER v. STANTON (1862), 
10 W. R. 570. i 


8765. —_— ———- Conduct given to next of kin.]|— 
WALTER v. STANTON, No. 8764, ante. 


8766. Mortgage by representative—On security 
of beneficial interest—-Mortgagee made party— 
Costs not out of estate.|— Administratrix borrowed 
money for the repairs of a leasehold house, & 
secured the i beara by mtge. of the shares of 
herself & another party in the beneficial interest. 
Mtgee. was made a party to a suit for the adminis- 
tration of the estate :—Held: his costs could not 
be pee out of the estate.—ScurranH v. S 
(1853), 2 W. R. 63. 


See, generally, MORTGAGE ; PRACTICE. 


(g) Other Proceedings. 


8767. Persons unnecessarily made parties—No 
objection taken—Costs not allowed.})—Persons 
interested under a will & unnecessarily made 
parties to a suit for the administration of the estate 
were ordered to bear their own costs, they not 
having objected to their being parties in their 
answers or at the hearing.— WILLIAMS v. WILLIAMS 
(1853), 1 W. R. 237, L. JJ. 


8768. Inquiries in district registry—Hearing in 
London—Costs taxed in London.|—Where an 
administration decree directed accounts & in- 
quiries to be taken in the district registry & 
ordered that upon the result being reported the 
action should be heard in London on further 
consideration, the ct. refused to allow the costs 
of the action to be taxed in the district registry.— 
IrnLamM v. Invam (1876), 24 W. R. 949; 3 Char. 
Pr. Cas. 262. 


8769. Purchaser of part of estate—Unnecessarily 
served with notice of Judgment—Objection taken.] 
—In an action for administration, notice of the 
judgment was served by pltfs., under an order 
of the ct., on P., a purchaser of part of testator's 
estate in which pltfs. were not interested. He was 
not a party to the action, & it did not appear from 
the judgment how he was affected. In order to 
ascertain his position, he entered an appearance 
under r. 41 of Ord. 16. On finding that he was 
not alfected ut the judgment, he served notice 
of motion on pitfs. that the order directing service 
might be discharged for irregularity, that the 
service might be declared irregular & set aside, that 
the appearance entered by him thereupon might 
be vacated, & that the costs of the application & 
consequent on the service might be paid by pitfs. 
The motion was ordered to stand over, & P. was 
kept in the Lake prs till the hearing on further 
consideration, when the judge refused to give him 
any costs :—Held: P. was not a person who 
ought to have been served under r. 40 of Ord. 16, 
& the service was irregular, P. was right in appear- 
ing tothe notice. His appearance must be vacated, 


PART VII. sae aati 2.— Thom. 195.—CAN. 
. g e 


o. Accounts 
n. Proceedings on cttation to render j 

octane ore the costs of the 
Pp on citation to render an 
account can be allowed at an 

nistrator personally, notice must 
be given, & he must a from the 
evidence to have acted fraudulently.— 
Re Rartston’s Estate (1857), 2 
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& pltfs. must pay the costs in both cts., including 
the costs of a saga & all costs consequent on 
the service.—He Symons, BeTtTs v. BETTS (1886), 
64 L. T. 501, C0. A. 


8770. Legatee entitled to costs--Overpaid as to 
amount of legacy—Costs deducted from excess.|— 
Where one of several beneficiaries under a will 
has been paid in respect of his share an amount 
which was not in excess of his share having regard 
to the value of the estate at the date of payment, 
if by reason of subsequent depreciation in the 
value of the estate it becomes impossible to pay 
to the remaining beneficiaries similar amounts in 
respect of their shares, the beneficiary who has 
been overpaid will not be required to repay the 
difference between the amount received by him, 
& the shares of other beneficiaries. The over- 
paid beneficiary will, however, not receive out of 
the estate his costs of an action to administer it, 
until, by deducting such costs from the amount 
received by him, his share has been reduced to an 
equality with the shares of the other beneficiaries. 
—Re WINSLOW, FRERE v. WinsLow (1890), 45 
Ch. D. 2493; 60 L. J. Ch. 20; 63 L. T. 4853; 39 
W. ht. 120. 

Annotation > -Conal. Re Hurst, Addison v. Topp (1892), 


C. Parties in Same Interest. 


8771. Legatee & assignee—Whether legatee’s 
costs only allowed—Right of assignee against 
legatee.|—GREEDY v. LAVENDER, No. 8690, ante. 


8772. ——.]—In an administration 
suit a legatee who has assigned his interest, & 
the assignee to whom he has assigned it, are 
only entitled to such an amount of costs as the 
legatee would have been entitled to had he made 
no assignment; & as between the assignor & 
assignee, even where the assignment includes only 
a part of the assignor’s interest, & he therefore 
remains a necessary party to the suit, the assignee 
will be paid in full out of the amount allowed in 
priority to the assignor.—TURNER v. GOWDON 
(1871), 19 W. R. 403. 








8773. ——- ——- ———.]—-Fte Goss, NICHOLLS 1. 
KiInG, [1884] W. N. 192. 
8774. .}—Where shares of parties 











beneficially interested under a will have been 
incumbered, one set of costs is allowed in respect 
of each share [in an action to administer the will], 
but without deducting the additional expcnse 
incurred by reason of the incumbrances.—CoATES 
v. COATES (1864), 33 Beav. 249; 3 New Rep. 
355; 33 L. J. Ch. 448; 9L. T. 795; 10 Jur. N.S. 
532; 12 W. R. 634; 55 E.R. 363. 

Annotation :—Apprvd. Goe v. Mahood (1874), 23 W. KR, 71. 


8775. ——— Assignee’s costs disallowed—Appear- 
ing separately from pea a a legatee under 
the will of testator, assigned his interest to B. for 
the benefit of his creditors. A suit was instituted 
for the administration of testator’s estate, to 
which A. & B. were made parties; A. joined with 


Fee en ott” it gia a 
u e hearing, 
hed oocurred. t KILLINs 


to the estate.— 
v. Kiniins (1881), 39 Gr. 472.—CAN. 

. Action to compel  legatee to 
accel release.}—Where it was held 
that a legatee having ed a receips, 
not being by law bound to execute a 


. no costs were given 
him in an action imamate’ to compel 


im ect 
ose brought 


—Held: a 
or the institu- 
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Sect. 8.—Costs: Sub-sect. 2,C., D. & E.; sub-sect. 
3,A. & B,J 

other legatees in his answer; B. answered 


separately :—Held: B. was not entitled to costs 
out of the testator’s general estate.—HEYWoopD 
v. GRAZEBROOK (1849), 3 De G. & Sm. 406; 18 
L. J. Ch. 303; 13 L. T. O. S. 380; 13 Jur. 619; 
64 KH. R. 536. 

Representative & assignee.]—Sce No. 8887, post. 


8776. One set of costs only—Settlement of 
beneficiaries’ share—Parties claiming under settle- 
ment.|—-(1) Testator gave a fund to M. for life, 
& if she should die without issue, which happened, 
then to C. & S. equally between them, or to the 
survivor, ‘unless either of them should have 
departed this life leaving lawful issue, ‘“‘ in which 
case I give the share of him or her so dying unto 
his or her children, if more than one, in equal 
proportions.” Testator died in 1813. C. died, 
without issue, in 1825; S. died, leaving issue, 
in 1851, & in 1855 M. died without issue. 

S. left three children, who all appeared separately 
& argued on the petition :—Held: it being a case 
for costs, each interest was entitled to one set of 
costs. E 
(2) One of these three children being a married 
woman, whose husband had become bkpt., & 
she & her husband’s assignees appearing by 
different counsel in order to argue, if it arose, her 
equity to a settlement :—Held: there could be 
but one set of costs allowed in respect of her share, 
& the husband’s assignees, & not the wife, were 
entitled to that set of costs.—Re LARKIN (1856), 
2 Jur. N. S. 229. 


8777. -]—Where testator left an estate to 
his wife, charged with legacies, & she married 
again & settled the estate, which was afterwards 
sold under the decree of the ct. for the administra- 
tion of testator’s estate :—Held: parties claiming 
under the settlement were entitled to their costs 
out of the proceeds of the sale of the estate before 
division amongst the legatees, but to one set of 
pe only.—Musson v. HACKETT (1860), 2 L. T. 


8778. Persons having leave to attend.]|— 
Where several parties in the same interest have 
liberty to attend the proceedings in an administra- 
tion suit, they should not appear separately; & 
if they do, only one set of costs will be alowed.— 
STEVENSON v. ABINGTON (1863), 8 I. T. 719; 11 
W. R. 936. 

8779. Residuary legatees.|—In an 
administration suit by a residuary legatee, other 
residuary legatees, served with notice of the decree 
& having liberty to attend the proceedings, will 
not be allowed their costs of attending the taking 
of the accounts in chambers, unless plitf. & account- 
ing deft. employ the same solr., &, in that case, 
will be allowed one set of costs between them.— 
Re TAYLOR’s ESTATE, DAUBNEY v. LEAKE (1866), 
lL. R. 1 Bq. 495; 35 Beav. 311; 35 L. J. Ch. 847; 
14 W. R. 413; 55 EB. R. 916. 

Annotations :—Folld. Hubbard +. Latham gee. 2° 
Armstrong v. Armstrong (1871), L. H.12Eq.614.. 














~L. J. Ch. 402; Wrage v. Morley (1866), 14 


him to execute a release.—KAIsER 
©. BOYNTON (1884), 7 O. R. 143.—CAN. 

q. Action by assignee in bdbank- 
ruptey of representative—To administer 
asaets of deceased.}—Tho assignees in 
aed HAN of an administratrix are not 
entit to thelr costs of an action to 
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8780. : oe eeiineey legatees 
not parties to the record but havi y leave of 
the ct. attended in chambers, held entitled to 
one set of costs amongst them.—LEwIs vv. 
MATHEWS (1869), I. R. 8 Hq. 277; 38 L. J. Ch. 
510; 20 L. T. 905; 33 J.P. 775; 17 W. RB. 841. 
Annotation :—Refd. Re Gardner, Long v. Gardner (1892), 
67 L. T. 552. 

8781. 
W.N. 253. 
ae :—Folld. Lewis v. Matthows (1860), 38 L. J. Ch. 


Compare Nos. 8784, 8785, poat. 
8782. Parties claiming as next of kin— 














——.]—BELLEwW v. BELLEW, [1868] 





‘Separate costs only for proving title.|—In an 


administration suit by the heir being one of the 
next of kin of testator, other persons claimi 
as next of kin, but appearing in separate classes 
by several solrs., were not allowed separate costa 
out of the general estate, beyond the costs of 
proving their respective titles —HUBBARD vv. 
LATHAM (1866), 35 L. J. Ch. 402; 14 L. T. 616; 
14 W. R. 553. 

Annotation :—Folld. Wragg v. Morley (1866), 14 W. R. 049. 


8783. ——— Residuary legatees appearing on 
further consideration—Not parties to pg 
costs of residuary legatees appearing on further 
consideration, but not parties to the suit, will not 
oe ee v. MORLEY (1866), 14 W. R. 


Sce, gencrally, PRACTICE. 


D. Parties Having Leave to Attend. 

wae R. S. 0., Ord. 55, rr. 40-43; Ord, 65, r. 27 

8784. Whether entitled as of course—Necessity 
for special leave.)—To entitle a person interested 
in an administration action to the costs of attending 
proceedings in chambers under the decree, he 
must attend by special leave of the judge, & if 
he attends under the common order of course & 
without special leave he may be ordered to pay, in 
addition to his own costs, the extra costs occasioned 
by his attendance.—Snarp v. Lusu (1879), 10 
Ch. D. 468; 48 L. J. Ch. 231; 27 W. R. 528. 
Annotations :—Reld. Re Clemow, Yeo v. Clemow, [1900] 

¥ Ch. 182; Ite King, Travers v. Kelly, {1904] 1 Ch. 363 ; 

dte Spencer Cooper, Pot v. Spencer Cooper, {1908} 1 Ch. 

130; Jte Townend, Knowles v. Jessop, {1914] W. N. 145. 

8785. |—Mere liberty to attend the 
proceedings under an administration judgment 
does not entitle the parties having the liberty to 
the costs of their attendance in chambers as a 
matter of course. In order to entitle such parties 
to such costs the order giving the liberty to attend 
should expressly provide that they are to be 
coeeee thereto.—Day v. Barry (1882), 21 Ch. D. 
830. 

Whether entitled to separate costs.)—Sce Nos. 








, 8778-8781, ante. 


administer the assets of deceased when 
the administratrix is found indebted 


to the estate.—J ames 
(1882), 9 L. it. Ir. 383.—IR, 


Fr. Appeal on dificult — Not 
raised tp court Below | Apeies legeioce 


See, generally, PRACTICE. 


E. Solicitors. 
See Souictrors. 


allowed their costs of an a out 
of the estate, although they not 
v. RICHARDSON succeeded, the a against 
a decision on a t which 


had not been raised on the gi ore 
(1893), 12 N. 4, L, R, 111.—N.2Z, 
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SuR-secT. 3.—AssETs Our oF WHICH 
PAYABLE, 


A. In General. 
Sce R. 8. C., Ord. 65, r. 144. 


8786. Personal estate exhausted—Specific legacies 
liable pari passu.J—The costs of a suit for 
administration held, there being no other aasets, 
to be payable out of the specific legacies pari 
passu.—BRIsTow v. Bristow (1842), 5 Beav. 289 ; 
49 Ki. R. 589. 

Annotation :—Moentd. Lee v. Pain (1845), 4 Hare, 201. 


8787. ——— Sale of realty to pay costs—Consent of 
parties.|—In an administration suit testator’s 
ersonalty was exhausted & the costs still unpaid. 
estator was seised of an undivided share of 
realty, which had been devised to pltfs. & defts. 
in undivided shares, Pltfs., with the consent of 
all parties interested in the estate except one deft., 
asked for a sale of the entirety of the estate to raise 
the costs. Deft., who refused his consent, offered 
to pay his share of the costs, or to sell enough of 
the land to pay the costs, but objected to selling 
the whole :—Held: the ct. could not make the 
order asked for without the consent of the dis- 
sentient deft.—LEEs v. LRES, LEES v. SULLIVAN 
(1872), I. R. 15 Hq. 151; 42 L. J. Ch. 3193; 27 
L. T. 743; 21 W. R. 215. 


8788. Two estates administered together— 
Husband’s estate forming part of wife’s.}—Costs, 
where two estates, those of testator & the exor., 
are administered in the same suit. 


I believe I shall best consult the justice of the 
case by dealing with the costs as in a case in which 
the object in the suit is substantially to administer 
the wife’s estate, of which the husband’s estate 
is part & in which the costs in the master’s office 
have been occasioned by a breach of duty on the 
part of the wife, & by charging the husband’s 
estate with no costs, except the costs on further 
directions (WIGRAM, V.-C.).—CULSHA v. CHEESE 
(1849), as reported in 7 Hare, 236; 68 E. R. 97. 
Annotations :-—Mentd. Groon v. Dunn (1855), 20 Beav. 6; 

Re Currio’s Settimt., Jt Rooper, Rooper v. Williams, 


de 

(1910) 1 Ch. 329. 

8789. Estates unequal——Costs borne in equal 
shares.|—The costs of proceedings to administer 
two separate estates which have been dealt with 
as one fund, must be borne by the two estates in 
equal shares notwithstanding the cstates are 
unequal.— DEAN v. Morris (1857), 5 W. WR. 845. 





B. Personally, 
Sec R. 8. C., Ord. 65, r. 144. 


8790. General rule.]—(1) Where real & personal 
estate are being administered in one action, the 
costs exclusively occasioned by the administra- 
tion of the real estate must be borne by the real 
estate, the general costs of administration being 
borne by the personal estate, & it is the proper 
course for the judge to apportion the costs between 
the two estates, & not to leave the apportionment 
to the taxing master. 


(2) Where testator directed his exor. to pay his 


testamentary expenses the term includes the costa 
of an action for administration of the personal, 


PART VIII. SEOT. 8, BUB-8ECT. 8.—A. 


s. Teslator domiciled in England— 
Aaseta in Victoria.}—An ex p, applica- 
fion for leave to pans accounts & for 


a was the Victorian exor, 
f testator who had died domiciled 
jn England, leaving aaseta in Victoria, 
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but not of the real estate.—PATCHING v. BARNETT 
(1881), [1907] 2 Ch. 154, n.3 51 TL. J. Ch. 743 45 
lL. T. 292, 0. A 

Annotations :-—As to 9] Folld. Re Middleton, Thompson 

v. Harris (1882), 19 . D. 552; Re Copland, Mitchell v. 

Bain (1805), 44 W. R.94;3; Re Jones, Elgood v. Kinderley, 

Elgood v. Jones, [1902] 1 Ch. 92. . Re Bette, 

Doughty v. Walker, [1907] 2 Ch. 149. - Bourne v. 

Swan & Edgar, Re Bourne’s Trade Mks., {1903} 1 Ch. 211. 

As to (2) nsd. Re Betts, Doughty v. Walker, (1907) 

2 Ch. 149. Generally, Mentd. ley v. Micklethwaite 

(1880), 15 Ch. D. 59: Ie Muffett, Jones v. Mason (1888), 

39 Ch. D. 534; Re Trenchard, Trenchard v. Trenchard, 

{1905} 1 Ch. 82. 

8791. Primary ability of personalty—Separate 
suits instituted—As to realty & personality. — 
Where two administration suits were instituted, 
one relating to the personal & the other to the 
real estate, the costs of both suits were ordered to 
be borne by the personal estate.—PICKFORD 1. 
Brown, Brown v. Brown (1856), 2 K. & J. 426 ; 
25 L. J. Ch. 702; 27 L. T. O. 8. 259; 2 Jur. N.S. 
781; 4W. R. 473; 69 BE. R. 849. 

Annotations :—Consd. TRandfield v. Randfield (1863), 2 

New Rep. 309. Refd. Re Middleton, Thompson v. Harris 

eae ? ee D. 552. Mentd. Chappell v. Haynes (1858), 


8792, ——— Exoneration from payment of debts— 
& costs of probate.|—Costs of a suit to administer 
both real & personal estate, & to ascertain the 
rights to both, were held payable, primarily, out 
of the personal estate, notwithstanding the 
personal estate was, by the will, exonerated from 
payment of the debts, & the costs & charges of 
proving the will.—STRInGER v. HARPER (No. 2) 
(1859), 26 Beav. 585; 28 L. J. Ch. 643; 33 L. T. 
O. S. 232; 5 Jur. N.S. 401; 53 E.R. 1024. 
Annotations :—Consd. Randficld v. Randfield (1863), 2 

New Rep. 309. Apld. Re Grainger, Dawson v. Higgins 

1900), 83 L. T. 209. Refd. Harloe v. Harloe (1875), 

. R. 20 Eq. 471; He Middleton, Thompson v. Harris 

(1882), 19 Ch. D. 552, 

8793. ———.]—(1) Costs incurred in selling real 
estate in an administration suit before decree 
charged on such real estate, & not on the personal 
estate. 

(2) Where it is ordered that real estates which 
are charged with incumbrances shall contribute 
ratably to the payment of costs, such estates 
must be valued for the purposes of such contribu- 
tion at the net values, after payment of incum- 
brances. 


(3) There being no clause exonerating the 
personal estate, all the general costs of administra- 
tion must come out of the personal estate 
(KINDERSLEY, V.-C.).—BARNWELL v. IREMONGER 
(1860), 1 Drew. & Sm. 242; 30 L. J. Ch. 13; 3 
L. T. 462 ; 9 W. R. 88; 62 E. R. 372. 

Annotations :—Generally, Mentd. Day v. Day (1866), 14 
W. R. 261; Hughes v. Twisden (1866), 34 W. R. 498; 
Re Bernstein, Barnett v. Bernstein (1924), 69 Sol. Jo. 88. 
8794. Out of residue—Lapsed share.|——The 

cases in which a lapsed share of real or personal 

estate will be the primary fund for payment of 
costs of administration discussed. 

No one can doubt that the residuary personal 
estate is primarily the fund for payment of the 
costs of administration, & all that I intended to 
decide in Gowan v. Broughton, No. 8838, post, 
was that where the residuary personalty is given 
to a person who dies in the life of testator, such 





with costs & there was no person in Victoria 
a enone ay terested under the will.-— 


n 
Re Moornovsr, {1917} V. L, BR, 530,— 
AUS. 
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personalty is no less the primary fund for payment 
of the costs, than it would have been if the legatee 
had survived (MAIINS, V.-(.).—Re JONES, JONES 
Wop ee oreh 10 Ch. D. 40; 39 L. T. 287; 27 


Lapse of share of residue.|—Sce 
Sub-sect. 3, F., post. 


8795. ——— Apportionment of costs.]|—Parci- 
ING v. BARNETT, No. 8790, ante. 


8796. ——— Ambiguous will—Construction affect- 
ing realty only.|—-The general personal estate of 
testator is liable to all costs occasioned by his 
mistake, or rendered necessary for the purpose of 
obtaining the opinion of the ct. on the construction 
of his will, though some of those costs may have 
been incurred in proceedings affecting the real 
estate only, & the result of which was to benefit a 
devisee of the real estate.—RIPLEY v. MoysEy 
(1836), 1 Keen, 578; 48 E. R. 430. 


Annotations :—Consd. Stringer v. Harper (No. 2) (1859), 
26 Beav. 585. Refd. Elborne v. Goode (1844), 14 Sim. 


at. twenty-one, & if A. shall not attain twenty-one, 
then over. 


As to costs, they must come out of the residue, 
this being a suit for determining the construction 
of the will, although this dispute relates to real 
estate. The real & personal estates are given 
precisely in the same way (Woop, V.-C.).— 
ITEPWORTH v. SCALE (1855), 25 L. T. O. S. 328; 
1 Jur. N. 8. 698. 


8798. ———- ——- ———.]—A suit by the heiress 
of a person interested under a will, in which it was 
prayed that, if necessary, the personal estate 
might be administered & the debts paid, the sole 
contest being as to the construction & effect of a 
devise :—Held: to be within the general rule 
throwing the costs on the personal residue.— 
MADDISON v. CHAPMAN (1861), 1 John. & H. 470; 
70 KE. R. 831. 


Annotation :—Mentd. Re Thursby'’s Settlmt., 
Littledale, [1910] 2 Ch. 181. 


8799. Apportionment of costs.]— 
Costs will be apportioned between the residuary 
personal estate & the real estate, where testator, 
by the ambiguity of his will, renders a suit 
necessary.— PUXLEY v. PUXLEY (1863), 1 New Rep. 
509; 8 L. T. 570. 


8800. —— -|— Except in those cases where 
a general conversion of real & personal estate is 
directed so as to form a mixed fund, the whole 
costs of construing the will of testator, as well in 
reference to the devises of real estate as to the 
bequests of personalty therein contained, are 
primarily payable out of the personal estate in 
exoneration of the real.—RANDFIELD v. Ranp- 
FIELD (1863), 2 New Rep. 309; 32 L. J. Ch. 668 ; 
9 Jur. N. 8. 842; 11 W. R. 847, 

Reld. Re Middleton, Thompson ». Harris 





Seimei 





Grant». 
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t. Action relating only to realty. 
Where an administration oalt ne fect 


related only to the real extate in trust es 


240.—AU 


the ct. ordered the entire costa of suit 
to be thrown on the realty. —MrTCALFR 
v. O’KENNEDY (No, 2) (A908 )» 4 
- y W. 633: 21 N.S. W. W.N, 
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C. Realty. 


8801. Costs increased by administration of realty 
-Increase borne by realty.J|-—-BARNWELL v. Inn- 
MONGER, No. 8793, ante. 


8802. ——— -]—(1) It is the now settled 
practice of the Ch. Div. that the costs of an 
administration action so far as they have been 
increased by the administration of the real estate 
are to be borne by that real estate. An action 
was brought by the heir-at-law of testatrix who 
had given by will certain legacies, but had died 
intestate as to her real estate & residuary 
personalty, for the administration of her real & 
personal estate :—Held: the costs of the action, 
so far as they had been increased by the administra- 
tion of the real estate, must be borne by the real 
estate. 

(2) When an estate is insufficient pltf. does not 
necessarily get his costs in priority to defts.— 
Re MIDDIETON, THOMPSON v. HARRIS (1882), 19 
Ch. D. 552; 51 L. J. Ch. 273; 46 L. T.. 359; 30 
W. RR. 293, C. A.3 revag. (1881), 50 L. J. Ch. 525. 
Annotations :—<As to (1) Folld. Re Copland, Mitchell v. Bain 

(1895), 44 W. 1.04. Consd. Re Jones, Elgood rv. Kinderiey, 

Elgood v, Jones, [1902] 1 Ch. 92. Ret. Patching v. 

Barnett (1881), 45 L. T. 292, 

8803. —— .|—Testatrix bequeathed a 
mixed fund of pure personalty & money to arise 
from realty directed by her will to be sold, to A. 
for life, &thentoacharity. Inasuit to administer 
the estate, an order on further consideration was 
made, which directed the costs of suit & certain 
legacies to be paid out of four sums of cash in 
ct., two of which arose from realty, & two from 
pure personalty, so far as they would extend, the 
deficiency to be raised out of a sum of stock in 
ct. which represented realty. There was no 
reservation of subsequent further consideration 
nor of the question how the costs should ultimately 
be borne. The dividends on the residue of the 
fund were ordered to be paid to A. for life with 
liberty to apply. On A.’s death testatrix’s heir- 
at-law petitioned for the payment of the fund to 
him as being realty. The A.-G., for the charity, 
objected that the costs of administering the real 
estate ought to have been paid out of the proceeds 
of real estate, in which case there would have been 
left a substantial sum of pure personalty which the 
charity could take. The judge considered that 
the order on further consideration settled the 
question how the costs were to be borne, & ordered 
payment of the fund to the heir. The A.-G. 
appealed :—Held: the costs of administering the 
realty ought to have been paid out of the proceeds 
of realty, & as the order on further consideration 
contained no declaration as to the ultimate 
incidence of the costs & did not indicate any 
intention to decide that question, the application 
of the sums of cash in payment of coste & legacies 
must be treated as directed for convenience without 
any intention to alter the rights of the parties, & as 
the fund was still in hand, the ct., although there 
was no express reservation of the ultimate incidence 
of the costs, ought now to set the matter right.— 
Re Roper, TAYLOR v. BLAND (1890), 45 Uh. D. 
126; 63 L. T. 434; 39 W. R. 101, 0. A. 


ere seit j— Menta. Preston Banking Co. v. Allsup, (1895) 








a. Out ‘of rents & profits.|-—Coata 
of an administration sitit directed to 
be paid out of the rente & profite of the 
real estate.—-BiqauaR vo. KasTtwoop 
(1884), 15 L. R. Ir. 319.—IR. 
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8804. -—— -]—~Where the costs of adminis- 
tration are increased by the administration of real 
estate, such increased costs must be borne by the 
real estate.—Re CoPLAND, MITCHELL v. BAIN 
(1895), 44 W. R. 94; 40 Sol. Jo. 67. 


8805. ——— ——— Notwithstanding Land Transfer 
Act, 1897 (c. 65).]|_-The settled practice of the 
Ch. Div., as stated in Re Middleton, Thomson v. 
Harris, No. 8802, ante, that the costs of an ad- 
ministration action, so ‘far as they have been in- 
creased by the administration of the real estate, 
are to be borne by that real estate, has not been 
altered or affected by the above Act.—Re JONES, 
E.LGoop v. KINDERLEY, ELcoonp v. JONES, [1902] 
1 Ch. 92; 711.7. Ch. 6; 85 L. T. 608; 50 W. R. 
215; 46 Sol. Jo. 31. 

Arm. :—Refd. Re Betts, Doughty v. Walker, [1907] 








8806. —— -]—(1) Testatrix died in- 
testate as to her real estate, having by her will 
directed that her testamentary expenses should 
be paid out of her personal estate :—dHeld : 
although the effect of the above Act, Part I., has 
been to make the costs of administering real estate 
testamentary expenses, the ordinary practice 
of the Ch. Div., that the costs of administration 
so far as they have been increased by the adminis- 
tration of the real estate, shall be borne by that 
real estate, is nevertheless still applicable, & 
accordingly the costs of the inquiry as to testa- 
trix’s heir-at-law must be borne by the realty, 
notwithstanding the general direction contained 
in the will that the testamentary expenses were to 
be paid out of the personalty. 

(2) If testator intends that the costs of 
administering his real estate shall be borne by his 
personal estate, the will must contain a specific 
direction to that effect.—-Le Berrs, Dovantry v 
WALKER, [1907] 2 Ch. 149; 76 L. J. Ch. 463 ; 06 
L. 'T. 875. 


8807. ——— Apportionment by court.|— 
PATCHING v. BARNETT, No. 8790, ante. 


8808. Estate insufficient—Liability of specifically 
devised realty.|—Zte Prick, WILLIAMS v. JENKINS, 
No. 8952, post. 


8809. Effect on liability—Of direction to pay 
testamentary expenses.|—PATCHING v. BARNETT, 
No. 8790, ante. 


8810. Necessity for specific direction.] 
—Re BETTS, DOUGHTY vt. WALKER, No. 8806, ante. 

Real estate in Scotland—Liability for costs of 
English suit.|—Sce CoNFLIcT oF Laws, Vol. XI., 
p. 356, No. 394. 


Sec, generally, PRACTICE. 











D. Miaed Fund. 


8811. Costs ratably ed apoiante — Where tes- 
tator creates a mixed general fund from real 
& personal estate, & directs that fund to be applied 
in ecb gee of debts & legacies, the real & the 
poe nal estate must contribute, in proportion to 
heir paces amounts, to the payment of the 
debts & legacies; & if some of the legacies fail b 
lapse or otherwise, that Ve art of the fund whic 
would have been applicable to those purposes, 
being undisposed of, belongs, as far as it is com- 
posed of real estate, to the heir, &, as far as it is 
composed of personal estate, to the next of k kin. 


Ordered that the master do apportion the | 
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legacies, funcral expenses, & debts of testatrix, 
& also the costs of this suit up to & including his 
further report, between testatrix’s real & personal 
estate, in proportion to their ctive values — 
ROBERTS v0. WALKER (1830), 1 Russ. & M. 

89 E. R. 288. 


Annotations :—Consd. H Zooeece (183 1 Jur. EB tae 
West v. Cole (1841), 4 . EO Distd, Bo 
fs ve hto —_. aa v. James ( Cet H. be ae 
Blan i), 2 Sim & De el m. éi3.Y "A 


lan 
Wells av. ow (1 i ae 
v. s0),4 My, & arta as 16 Ch. D. 322. 
Ld. Ls gibt Southgate (18 wee i? 
 Miborae v. 


eer 4 Sim. 165; . 
pues nee : Waist (1850), Good Beav. Rania 
Geldard ae ae & 35; ee. ‘Cheese (1855 iy 
6 De 453; Percival v. a (1864), 3H & 0.217; 
ase, Eyre v. Ferree se). L. R. 2 Eq. 592; 


ellairs v. Be el 4) L. q. 510: Howard v 
Dryland (1877), 38 L. T. 24; Dumble, Wiliams v 
Murrell (1883), 23 Ch. D. 360; Re Oliver, Wilson v 
Oliver, [1908] 2 4; 2 Spe cer Cooper, 08 ¥v 
Spencer coo ig [1908] 1 Ch. 13 Re Smith, Smith v 
Sith, [1915] 2 Ch. 216. Mentd. Coombs ’v. M. 
Proctor Cee), 2 Rob. re 547; Ite Milnes, Milnes v. 


Sherwin (1885), 53 L. T. 58% 





8812. JjJ—J Sanenan v. Topp, No. 8704, 
ante. 
8813. ——-.]—-Costs of administration suit pay- 


able pro rata out of a mixed fund composed of 
realty & personalty.— HLOPKINSON v. Pama re 
10 Beav. 169; 16 L. J. Ch. 59; -T. 0.8 
490; 50 E. R. 547. 

Annotation :—Refd. Simmons r. Rose (1856), 6 De G. M. & G. 


8814. ——_—.]—-Residuary real & personal estate 
was devised & bequeathed ig gman for the 
benefit of certain parties for life, during which 
time the estates were to be kept separate; they 
were then to be blended together, & divided among 
a class. The gift to the class failed, & a suit was 
then instituted by parties who claimed both 
estates as personalty. The costs of the suit were 
directed to be borne proportionally by the real & 
personal estate ; & that, although the title of the 
heir-at-law to the realty was held by the ct. to be 
free from any doubt.—CHRISTIAN v. Foster, 
BUNNETY v. FosTER (1846), 2 Ph. 161; 2 Coop. 
temp. Cott. 348; 16 L. J. Ch. 119; 10 Jur. 1019 ; 
ve cae va 803, L. C. 

Brown, Brown v. Brow 


Rela. Pickf 
1856), 35 J. Ch. 703, Menta. Doody v. H (1882 
“Tes Hare, A ; Wells v. Row (1879), 48 L. 2) 





alk -|—Testatrix, by will in 1841, gave 
to two devisees, who were aiso her exors., all her 
real & personal estate, upon trust for sale, & she 
gave out of the produce of her real & personal 
estate £50 to each exor. for his trouble, & other 
pecuniary legacies. There was no gift of the 
residue; & after payment of debts & legacies, a 
surplus remained. ‘Testatrix left no heir-at-law 


; or next of kin. 


The ct. apportioned the legacies & costs of the 
suit between the proceeds of the real & personal 
estate, & the Crown was declared to be entitled 


to the surplus of the personal part Pe peti v. 
OwEN (1854), 2 Sm. & G. 241; . Rep. 381 ; 
Perea a W. E819 65 . R. 382. 


& Dean, #z p. A.-G., 
Ae ggiogen Panes v. ree (soo. 


8816. pn eee v. RANDEIELD, No. 
8800, ante. 


See, gene? ally, PRACTICE. 


Annotations :-— 
“Aiea a Be ened 
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E. Assets Charged with Testamentary Lapenses. 

8817. Testamentary expenses—Direction to pay 
-—Includes administration action.]—A direction in 
a will to pay testamentary expenses & debts 
includes the costs of an administration suit.— 
HARLOE v. HARLOE (1875), L. R. 20 Eq. 471; 44 
L. J. Ch. 512; 83 L. T. 247; 23 W. R. 789. 
Annotations -—Refd. Sharp v. Luah (1879), 10 Ch. D. 468. 

Mentd. Ralph v. Carrick (1877), 5 Ch. D. 984, 

8318. —— ——.]— PATCHING v. BARNETT, 
No. 8790, ante. 


8819. -]—The words “ testa- 
mentary expenses ’’ include the coste incurred by 
an extrix. in connection with an action brought to 
administer deceased’s estate by creditors, & are 
payable in full out of the estate.—RHe CHAPMAN, 
Ez p. CLarK (1894), 71 L. T. 778; 11 T. L. R. 94; 
1 Mans. 413; 15 R. 231. 


8820. ——-_ ——— Effect of Land Transfer Act, 
1897 (c. 65).|—Re Betrs, DouuHty v. WALKER, 
No. 8806, ante. 


8821. Liability of assets charged—Real estate.]— 
Testator devised two estates in different ways, & 
he charged onc only with the payment of his debts, 
funeral & testamentary expenses. In a creditor’s 
suit both estates were sold for payment of the 
debts :—-Held: the charged estate was primarily 
liable for the costs of suit.—WILSON v. HEATON 
(1849), 11 Beav. 492; 50 E. R. 907. 

Aa noletion :—Distd. Taylor v. Linley (1859), 33 L. T. O. S. 


8822. ——_—_ ———.]—Testator devised part of his 
real estate in trust for sale to pay his debts “ & 
the costs & charges of proving & attending the 
exccution of his will & the several trusts therein 
contained ’’ :—Held: the costs of an administra- 
tion suit were charged upon this estate.—ALsor 
v. BELL (1857), 24 Beav. 451; 53 E. R. 431, 
Annotation :—Mentd. Ralph v. Carrick (1877), 5 Ch. D. 984. 


$823. General fund of personalty.j— 
LINLEY v. TAYLOR, No. 8883, post. 


8824. Fund from which legacies payable.]— 
M. B. bequeathed £1,000 to D. B., one of her exors., 
& legacies to other persons. By codicil M. B., 
after stating that her intention was to give to 
I. W., the other exor., the residue of her estate, 
after payment of the legacies, free of all deductions 
in respect of probate duty or on any other account, 
declared that all the legatees should contribute 
ratably towards the payment of her funeral & 
testamentary expenses in exoneration of the 
residue :—Held: the costs of the suit for the 
administration of M. B.’s estate must be paid out 
of the residue.—He Bieu’s Estate, Gray v. 
WARNER (1873), L. R. 16 Eq. 577; 42 L. J. Ch. 
556; 28 L. T. 835; 21 W. R. 808. 
aaeiaton :—Distd. Harloc v. Harloe (1875), 44 L. J. Ch. 














8825. -—— Residue of personalty—Bequeathed to 
charities.|—Testator directed ry pat estate, 
including leaseholds, to be converted into money, 
& the residue of the proceeds, after payment of 
his funeral & en expenses, debts & 


PART VIII. SECT, 8, SUB-SECT. 3.—E. aha instance in payment, of his debts, 
‘uneral & expenses, & 
subject thereto for his widow for her 


b. Testamentary exrpenses— Direction 


EXECUTORS AND ADMINISTRATORS. 


legacies, to be invested, &, subject to a life interest 
therein given to his wife, & to certain annuities 
& legacies including a charitable legacy of £100, 
bequeathed all the residue of his personal estate 
in equal thirds to three charitable institutions, & 
directed that the three last-mentioned legacies 
should be paid out of such part of his personal 
estate as could lawfully be applied to the payment 
thereof, & which should be reserved by his trustees 
for that Purpose :—Held: the assets must be 
marshalled in favour of the three charities, so as 
to throw the debts, funeral & testamentary 
expenses, including costs of administration, suit 
& legacies, except the £100 charitable legacy, upon 
the impure personalty, but that there could be no 
marshalling as against the £100 charitable legacy 
which must be paid in the proportion which the 
pure personalty bore to the impure, & fail as to 
the residue.—MIL&s v. HARRISON (1874), 9 Ch. App. 
316; 43 L. J. Ch. 585; 30 L. T. 190; 22 W. Rt. 
ate L. C. & L. JJ.3 varying (1873), 9 Ch. App. 
318, n. 


Annotations :—Consd. Wills 


vt. Bourne Asiay 
87. Apld. Harloe v. Harloo 
d. Lewi 


~ R16 a 
(1875), L. i. 30 Ky. 47 ry 
wis v. Boetefeur (1878), 38 L. 'T. 93. Apid. 
Penny ». Penny (1878), 11 Ch. D. 440. Consd. Sharp v. 
Lush (1879), 10 Ch. D. 468 ; Jte Young, Young v. Dolinan 
(1881), 44 L. T. 499; Jte Arnold, Ravenscroft c. Workman 
(1888), 37 Ch. D. 637; Re Somers-Cocks, Wegg-Prosser v. 
Weegg-Prosser, 1895} 2 Ch. 449. Refd. ke Fitzgerald, 
rte ii v. Dolman (1877), 26 W. R. 533; Ralph v. Carrick 
(1877), 5 Ch. D. 984. Mentd. Ae Pitt, Lacy v. Stone 

(1885), 53 L. T. 113. 

8826. Specific part of estate.|—Testator di- 
rected by his will that his ‘‘ testamentary expenses ’’ 
should be paid out of a specified part of the estate : 
—Held: the costs of a suit to administer the 
estate were included under ‘“ testamentary 
expenses.”—-PENNY v. PENNY (1879), 11 Ch. D. 


440; 48 L. J. Ch. 691; 40 L. T. 393. 


8827. Impure _ personalty.]—ZJte YOuNG, 
YoOuNG v. DOLMAN, No. 87214, ante. 


8828. jJ—({Under R. S. C., Ord. 65, r. 14B.] 
the costs of ascertaining the identity of the 
legatees of pecuniary bequests are testamentary 
expenses, & where there is a general direction to 
pay funeral & testamentary expenses out of the 
residuary estate they are payable thereout, & not 
out of the pecuniary legacies.— He BAUMUARTEN, 
BEVAN v. ROSENBAUM (1900), 82 1. T. 711. 


Annotations :-—Reld. Re Vincent, Rohde v. Palin, [1909] 
: wen , ay Whitaker, Denison-Peuder v. Evans (1910), 
. T. 657. 











F. Property Undisposed of by Reason of Lapac, cle. 

8829. Partial failure of gift—Apportionment of 
costs pro rata—Between void & effectual part of 
gift.|—(1) The costs of a suit, which the order of 
the ct. below had thrown exclusively on an excess 
of accumulations, arising from the annual produce 
of a trust estate after the period allowed b 
Thellusson Act, 1800 (c. 98), were, upon appeel, 
directed to be d out of the gencral estate of 
testator, including the fund accumulated within 
the permitted period, except the costs incurred in 
the separation of the excessive accumulations, 
which costs were directed to be paid out of such 
excessive accumulations. 


proper! able out of the reaid: 
estate & esd out of the 

ap ropriated to pay ‘» debts & 
‘* funeral] eae 


fo pay—Whether costs of adminis- absolute use & ben 

uded esta eee essa efit. & testamen expenses. 
tration Otaat Peers 7 aes eee mVOUP of ta reeiduary bequest in MuLocKx v. MvuLooK (1872), 20 W. Kt. 
of his estate should be ap inthe --~ of Btaperier Seetion see ee 696.—IR. 
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(2) An appeal against such an order is an 
exception to the ordinary rule of prohibiting 
appeals merely upon costs. 


(3) In cases in which part of the property given 
to a charity becomes undisposed re pty eing 
within Mortmain Act, it has long been settled that 
sy costs sae pe, pro doen yan of the part so 
undisposed of, e pro be d 
the charity (Lorp COMPENTAG, © seer 


(4) Where an intestacy as to part of the personal 
estate, arises from the intention of testator being 
defected by the happening of some event or the 
operation of law, the part so falling to the next 
of kin shall, in his hands, be subject to the same 
liability as to coste, & to no more than it would 
have been subject to if the gift had taken effect 
(LORD OOTTENHAM, OU.).—EyrRE v. MARSDEN 
(1839), 4 My. & Cr. 231; 3 Jur. 450; 41 E.R. 91, 
L. 0.3; varying (1838), 2 Keen, 564. 

Annotations :—~As to (1) Folld. Barrett v. Buck 

11 L. fT. O. 8. 352; Burt v. Sturt (1853), 10 More tia. 

Hughes v. Perrins (1853), 1 Eq. ltep. 385. Apld. Oddie 

v. Brown (1859), 4 Do G. & J. iF9, Folld. Ralph v. 

Carrick (1877), 5 Ch. D. 984. Befd. Elborne v. Goode 

aa 14 Sim. 165; Christian v. Foster (1846), 2 Ph. 161 ; 

Re Giles (1886), 55 L. J. Ch. 695. ut8 rae Folld. Jauncey 

v, A.-G. (1861), 3 Giff. 308. Aa to (4) . Maddison v. 

Pye (1863), 32 Beav. 658. Consd. Scott rv. Cumbertand 

(1874), L. KR. 18 Eg. 578. Id. Luckeraft v. Pridham 

(1879), 48 L. J. Ch. 636; Hurst v. Hurst (1884), 28 Ch. D. 

159. Refd. Gowan v. Broughton (1874), L. R. 19 Eq. 

77. Generally . Pickford v. Brown, Brown v. Brown 

(1856), 25 L. J. Oh. 702; Trethewy v. Helyar (1876), 46 
We peNteeeed ‘ anor. > are 1881), 45 L. T. 292 

- 0 nt v. Lee Warner, [1916] 1 Ch. 
272. Mentd. Ellis v. Maxwell (1841), 3 B rt 
Goodman v, Goodman (1847), 1 De GQ. : 
Nettleton v. Stephenson (1849), 3 De G. & Sm. 366; 
Smith v. Palmer Aad 7 Hare, 225; Bourne v. Buckton 
(1851), 2 Sim. N. S. $1; Barrington v. Liddell (1852), 
o G. M. G. 480; Sones v. Mages (1852), 9 Hare, 
605; Middleton ». Losh 1658): 1 Sin. & G. 61; Edwards 
t. Tuck (1853), 2 De G. M. & G. 40; Tench v. Cheese 
1854), 19 Beav. 3; Re Clulow’s Trust (1859), 1 John. & 
. 639; Re Corbett’s Trusts (1860), John. 591; Watt v. 
Wood (1862), 31 L. J. Ch. 338; Dutton v. Crowdy (1863), 
33 Beav. 272; Jte Arnold’s Trusts (1870), L. R. 10 Eq. 
252; Simmong v. Pitt (1873), 8 Ch. App. 978; Talbot rc. 
. RR. 344 5 Weatherall v. Thornburgh 
1878), 8 Ch. D. 261 ; alker, Walker v. Walker (1886), 
54 L. T. 792; He Bowman, ite Lay, Whytehead v. 
Boulton (1889), 41 Ch. 525; He Parry, Powell v. 
Parry (1889), 60 
{1895} A. C. 


D. 
L T. 489; W . 

186; Inderwick D. Tatchell, Mastermsn, 
Tatchell, Indorwick v. Inderwick, [1901] 2 Ch. 738; Re 
Etats I © WENN Oto eA ae 
Public Trustee v. Pinder, [1918] 2-Ch. 150, ° 9 not 
8830. ——— Gift of mixed fund of realty 
& personailty.|—The costs of an action for executing 
the trusts of a will which bequeaths realty & 
personalty together as a mixed fund by a disposi- 
tion that fails as to part, are borne, according to 
Eyre v. Marsden, No. 8829, ante, ratably by the 
part effectually given & that which lapses; & 
this notwithstanding that the whole may be 
vested in trustees.—LuckcRAFr v. PRIDHAM 

(1879), 48 L. J. Oh. 636. 


8831. Excessive accumulation under Thellusson 
Act—Costs out of general estate—Except costs of 
aon excess. |-——Hynrk v. MARSDEN, No. 8829, 
ante. 








$832. ——- ——-.]—-Burt v. Sturt (1853), 10 
Hare, 415; 22 L. J. Oh. 1071; 22 Ls 1. b. S. 
54; 17 Jur. 728; 1 W. HR. 145; 68 E. R. 989. 
Annotations :-—Consd. Scott v. Cumberland 

Se ate Mei Hteae gece Gaede PHL 

pegs ee ee Sik v. 196; Watt v. Wood 


P thews v. Keble (1868), 3 Ch 
Anp. 601; Re Walker, Walker v. Walker (1886), 54° : 
aut: Re Kliiott, Public Trustee v. Pinder, eis? Che iso, 








8832. -——--,|-—-ODDIE v. BROWN 
4 De G. & 5.179; 28 L. J. Ch. 542; LEO 
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174; 5 Jur. N.S. 635; 7 W. R. 472; 45 E.R. 
0iL0Q&L. JS. 


Annotations :-—Folld ph v. Carrick (1877), 5 Ch, 1. 984. 


Refd. Scott v. erect HP (1874), L. R. yi Kq. 578; fie 
Wood, Tullett ». Colville, [1894] 2 Ch. 310. Mentd. 
Williams v. Lewis (1859), 6 H. L. Cas. 1013; Talbot v. 
Jevers (1875), L. R. 20 Eq. 255; Wharton v. Maste 

(1895), 43 W. R. 449. 

8834. ——.J-~Testator directed that the 
division of his residuary estate among his relatives 
should not be made till two Bt cp after his wife’s 
death :—Held: the accumulation ceased at the 
period provided for by Accumulations Act, 1800 
(c. 98), & the income was payable to the real & 
personal representatives respectively of testator 
from that period up to the death of the widow, as 
under an intestacy, & the person claiming under 
the intestacy took the void accumulations free 
from all costs of the suit, which were to come out 
of the general fund.—Itauenw v. Carrick (1877), 
5 Oh. D. 984; 46 L. J. Ch. 530; 37 L. T. 112; 
. Ne R. 530; on appeal (1879), 11 Ch. D. 873, 


A 





nnotations :—Mentd. Woodhouse »v. Sp on (1883), 52 
L. J. Ch. 8253 Zt Judd’a Trusts, [1884] Ww. N. 206; Re 
Morgan, Mo v. Morgan (1893), 69 L. T. 407; Ite 
Springfield, Chamberlin v. Springfield, [1894) 3 Ch. 603; 
Re Roberts, Percival v. Roberts, [1903] 2 Ch. 200 ; Re 
Willatta, Willatts v. Artley, (1905] 1 Ch. 378; Re Raw 
son, Hili v. Withali, (1909) 2 Ch. 36; Zte Embury, Page 
v. Bowyer (1913), 109 L. T. 511; Re Timson, Smile 
Timson, [1916] 2 Ch. 362; Re Burnham, Carrick 1. 
Carrick, [1918] 2 Ch. 196; Re Swain, Brett v. Ward, 
{1918} i Ch. 399. 


8835. ——— Whether costs apportioned pro rata— 
Between residue & lawful & unlawful accumula- 
tion.)—A fund arisen from accumulations of 
testator’s estate made after the period prescribed 
by the above Act was claimed by the residuary 
legatces & by the next of kin, adversely to each 
other. The ct. decided in favour of the next of 
kin, & ordered the costs of suit to be paid out of the 
fund composed of the capital of the residue & 
the lawful accumulations, & out of the fund in 
dispute, pro rafta.—ELBORNE v. GOODE (1844), 14 
Sim. 165; 13 L. J. Ch. 394; 8 Jur. 1001; 60 
K. R. 320. 

Annotations :—~Refd. Barrett v. Buck (1818), 11 L. T. O. S. 

352; Gowan v. Broughton (1874), 31 L. T. 533; Scott 

v. Cumberland (1874), L. R. 18 Eq. 578; Trethewy v. 

(1876), 4 Ch. D. 53. Mentd. Tench v. Ch 


e «© iC. D eese 
G. M. & G. 453; Oddie v. Brown (1859 )» 4 
Matthews v. Keble (1867), L. Kt. 4 Eq. 


Helyar 
{1899), 6 Deo 
eG. & J. 179; 


8836. -|—In a suit for the 
administration of testator's estate, consisting of the 
proceeds of realty, & the accumulations of interest 
thereon for upwards of twenty-one years after 
testator’s death :—Held : such excess of accumula- 
tions was not liable to a pro rata contribution to the 
costs of the suit, but that such costs were to be 
paid in the first instance out of the general fund, 
exclusive of the excess of accumulations.— 
Peg v. Buck (1848), 11 L. T. O. S. 352; 12 

ur. ° 


8837. Lapse of of personalty—Extent of 
lability for costs—Of amount so given.|—EYRE v. 
MaRsDEN, No. 8829, ante. 


8838. ———.| — Testatrix, being 
possessed of personal estate, gave to her niece, 
subject to all legacies & bequests, the residue of her 
estate up to the end of the year 1855; & she gave 
all accumulations from that date equally between 
her great-nephews. The share of residuu to the 
niece lapsed By her death in the lifetime of 
testatrix :—Held: (1) the only residue was that 
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given to the niece which lapsed & was liable to all 

expenses & debts. 

Semble : (2) whenever there is a lapsed share of 
residuary estate, whether personal or real, the 
lapsed share is the primary fund for payment of 
debts & expenses.—Gowan v. BRouGHTON (1874), 
L. R. 19 Eq. 77; 44 L. J. Ch. 275; 31 1, T. 533; 
23 W. R. 332. 

«nunotations :—As to (2) N.F. Trethewy v. Helyar (1876). 4 
Ch. D. 53; Blann v. Bell (1877), 7 Ch. D. 382. d. 
ite Jones, Jones v. Caless (1878), 10 Ch. D. 40. Generally, 

. shepheera v. Beetham (1877), 46 L. J. Ch. 763; 

Hurst v. Hurst (1884), 28 Ch. D. 159. 

8839. ——.] — Testatrix, after 
directing payment of her just debts, funeral & 
testamentary expenses, gave her residuary & 
personal estate amongst four persons by name, one 
of whom died in her lifetime :—Held: the lapsed 
share was not primarily liable for the costs of an 
administration suit but the costs must be paid 
before the residue was divided. 


Until you have paid the costs you do not arrive 
at the residue. Then it is distributed according 
to law (JESSEL, M.R.).—TRETHEWY v. HELYAR 
(1876), 4 Ch. D. 53; 46 L. J. Ch. 125. 

Annotations :—Apld. Fenton v. Wills (1877), 7 Ch. D. 33. 
Folld. He Giles (1886), 55 L. J. Ch. 695. . He Jones, 
Jones r. Caless (1878), 10 Ch. D. 40; te Hall-Dare, Le 
Marchant v. Lee Warner, [1916] 1 Ch. 272; HK. v. Income 
Tax Special Comrs., Ex &; Barnardo’s Hones National 
Incorporated Assocn., [1 20) 1 K. B. 468. Mentd. Ite 
Clay, Clay v. Clay (1884), 32 W. R. 516. 


8840. -}—Testator bequeathed a 
sum of consols & the residue of his personal estate 
to trustees to hold in equal fifths upon certain 
trusts. One fifth share lapsed. In a suit for the 
administration of testator’s real & personal 
estate :—Held: the costs of the suit were payable 
out of the general personal cstate, & not primarily 
out of the lapsed share.— FENTON v. WLLL (1877), 
@ Ch. D. 33; 47 L. J. Ch. 1913; 37 L. T. 373; 
26 W. R. 139. 


Annotation :—Refd. Ite Juncs, Jones v. Caless (1878), 10 
Ch. D. 40, 

















S omtanhameneaed 


CALEss, No. 8794, ante. 


8842. Maximum legacy to charity—Out of 
residue of impure personalty—Residue not ex- 
hausted—Liability for costs of surplus.|—Testatrix 
being possessed of personal estate of two classes 
viz. pure personalty & that which savoured of 
realty, made a mixed fund of the residue, & 
bequeathed so much thereof as she could lawfully 
give to charitable uses to ascharity. The rest 
was undisposed of. An administration summons 
having been taken out :—Held: as between the 
charity & the next of kin, the costs of the suit must 
be paid wholly out of the impure personalty, which 
was undisposed of by the will.—TayLor v. Moga 
(1858), 27 L. J. Ch. 816; 32 L. T. O. S. 220; 5 
Jur. N.S. 137, 

8843. Realty descending to helr—Liability for 


costs—Descent by reason of lapse.|—Gowan v. 
BROUGHTON, No. 8838, ante. 


8844, Where personalty exhausted. }- 
MORLEY v. TUNSTALL (1859), L. R.7 Eq. 416, n. 


Annotation :~ Consd. Scott cv. Cumberiand (1874), L. 1. 18 


8845. —- ———- ~——- In priority to realty 
devised.|—Where the personal estate of testator 
has been exhausted in the payment of his debts, 


EXEcUTORS AND ADMINISTRATORS. 


the costs incurred in an administration suit will be 

borne by the real estate descended to the heir, in 

priority to the real estate specifically devised. 

As between the tenants for life & the tenants in 

fee under the will, the costs will be borne Sra 

re aad v. Row (1869), L. R. 7 Eq. 414; 17 W. BR. 
85. 


nnotations :—Consd Scott v. Cumberland (1874), lL. R. 18 
Eq. 578. WF. Tackoratt v. Pridham nd {te 48 Le J. Ch. 
636. Consd. Hurst v. Hurst (1884), 28 Ch. D. 159. 


8846. Descent through for- 
feiture.|—Testator devised his real estate to 
trustees, upon trust to permit his son J. to receive 
the rents of certain specified freeholds during his 
life, with remainder to his children, with a clause 
of forfeiture in case J. should incumber his life 
estate. J., a bachelor, incumbered his life estate, 
which thereupon descended to J. as heir-at-law, 
the will containing no residuary devise. <A suit 
having been instituted to administer testator’s 
estate, the costs of which the personal estate was 
insufficient to pay :—Held: as bctween the heir- 
at-law & the specific devisees, these costs must be 
borne ratably ; & the forfeited life estate was not 
primarily liable-—Hurst v. Hurst (1884), 28 Ch. 
D. 159; 54L. J. Ch. 190; 33 W. R. 473. 


8847. ——— Suit to administer real estate— 
Apportionment between descended & devised 
realty.|——-An estate was devised for sale & a portion 
undisposed of descended on the heir :—Held: 
the costs of a suit to administer the real cstate 
fell on the devisees & heir pari passu.—MADDISON 
v. PYE (1863), 32 Beav. 658 ; 55 EB. R. 258. 


Annotation :—N.F. Scott v. Cumberland (1874), L. R. 18 
q- e 














devised a frechold estate to the use of his son for 
life & after his decease to the use of the children of 
his son who should attain twenty-one or dic under 
that age leaving issue & the heirs & assigns of such 
children in equal shares. Testator had mortgaged 
part of the devised estate & at his death, the legal 
estate was outstanding in the mtgees. The son 
died leaving four infant children :—Held: as to 
the mortgaged portion of the estate the contingent 
remainders were preserved from failure by the 
legal estate outstanding in the mtgees., but as to 
the remaining unmortgaged portion, the remainders 
failed on the death of testator’s son. 


As to the costs, I shall apply the principle I 
acted on in Scott v. Cumberland, No. 8851, post. 
That seems to me a reasonable rule & I must hold 
that the costs are to be apportioned between the 
specifically devised estate & the residuary estate 
(Mauins, V.C.).—ASTLEY v. MICKLETHWAIT (1880), 
fe oe De ; 409 L. J. Ch. 672; 43 L. T. 58; 28 

~ #H. 8i1i. 


Annolations :—Mentd. Ke Frome, Frome v. Logan, [18091] 3 
rin 167; Jie Rubson, Douglass v. Douglass, (1916) 1 Ch. 


~.J|— Where, in a suit 

for general administration, it was found upon the 
usual accounts & inquiries that there was no 
personalty, & that there were no debts; but 
uestions had arisen in the suit as between the 
evisees inler se & the heir-at-law :—Held: the 
administration being for the benefit of all parties, 
the costs of the suit must be borne by the descended 
& devised estates pro rata, including some ns 
of the estates as to which no question arisen 
in the suit.—Baaor v. LeaGcr (1864), 2 Drew. & 
Sm. 259; 5 New Rep. 5; 34 L. J. Oh. 156; 11 


Part VIII.---ADMINISTRATION BY CouRT. 


L. T. 263; 10 Jur. N.S. 1092; 13 W. R. 13 62 
E. R. 620. 


Annotations :—N.F. Jackson v. Pease (1874), L. Rk. 19 Eq. 
96. Consd. Scott v. Cumberland (1874), L. lt. 18 Eq. 


578 

8850. ——- -——— —— -——.|—In a suit to 

administer specifically devised real estate a question 

was raised as to whether certain land was com- 
prised in the devise or passed to the heir-at-law. 

It was held to be comprised in the devise, but there 

were other lands which descended :—Held: the 

costs of the suit could not be thrown on the 
descended estates in exoneration of the devised 
estate, since the descended estates were not being 
administered in the suit ; but the heir-at-law might 
be ordered to pay a proportional amount of the 
costs of the suit, corresponding to the value of the 
descended estates—UARDWICK v. MARDWICK 

(1873), as reported in 42 L. J. Ch. 36. 

Annolutions :—Mentd. Keogh v. Koogh (1874), 22 W. R. 
508; Whitfield v. Langdale (1875), 1 Ch. D. 61 ; Homer v. 
Homer (1878), 8 Ch. D. 758; He Bright-Smith, Kright- 
Smith v. Bright-Simith (1886), $1 Ch. D. 314; te Smith 
(1886), 2 T. L. kt. 2380; Ze Brockett, Dawes v. Miller, (1908) 
id Ch. 185. 

8851. ——- In priority to legacies effectually 
bequeathed—-Descent through lapse immaterial.]}— 
The rule that in providing for the costs of an 
administration suit real estate undisposed of must 
be applied for that purpose in priority to personal 
estate effectually disposed of, applies equally to 
real estate which descends by reason of lapse & 
to that as to which no disposition has been 
attempted.—Scorr v. CUMBERLAND (1874), L. RB. 
18 Eq. 578; 44 L. J. Ch. 2263 31 L. T. 26; 22 
W. ik. 840. 


Annotations :—Consd. Gowan v. Broughton (1874), L. R. 
19 Eq. 77. Distd. Ite Jones, Jones v. Caless (18738), 39 
L. T..287. Apld. Astley v. Micklethwait (1880), 15 Ch. D. 
59. Distd. Hurst v. Hurst (1884), 28 Ch. D. 159. Refd. 
Trethowy v. Helyar (1876), 4 Ch. D.53. Mentd. Shepheard 
v. Boetham (1877), 16 L. J. Ch. 763. 


8852. ——— By failure of charitable gift—Costs 
out of general estate.|—A gift of a share of real & 
personal residue to a charity having failed except 
as to pure personalty :—J/eld: the costs of an 
administration suit ought nevertheless to be borne 
by the general estate. —BLANN v. BELL (1877), 7 
Ch. D. 382; 47 L. J. Ch. 120; 26 W. R. 165. 
annotaliae :—Expld. Luckcraft v. Pridham (1879), 48 L. J. 





Gi. Irunds Affected by Particular Proceedings. 
(a) Inquiry as to Persons Entitled. 


8853. Under R. S. C., Ord. 65, r. 145—Dis- 
cretion of court.|—It may be that the existence of 
this [the above] rule brings befvre the mind of the 
judge, who has to deal with the costs, that he ought 
not to be too ready, as was perhaps the case before 
that order was passed, to direct that the costs of 
inquiries as to particular shares should come out 
of the corpus of the estate (STIRLING, J.).— 
GRAHAM v. CLINTON (LORD) (1899), 81 L. IT. 717; 
44 Sol. Jo. 88. 


8854. Inquiry due to ambiguity of will— 
Costs out of residue.|—Testator bequeathed the 
residue of his estate to his trustees & directed that 
out of the proceeds they should pay his funeral 
& testamentary expenses, debts & legacies. By a 
codicil he bequeathed £4,000 to his trustees, on 
trust to pay the annual income thereof to his son 
R. who was in his uncontrolled discretion, to apply 
the same for the benefit of testator’s son W. & 
his two children by his late wife ; &, after the death 
of W., the trustees were to stand possessed of the 
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capital & income of the £4,000 in trust for ‘* the 
two children of W., in equal shares as tenants in 
common to be paid to them on their respectively 
attaining the age of twenty-one years or crepe bea 
under that age.’? At the date of the codicil there 
were living four children of W. by his late wife. 

In an action by the trustees after W.’s death to 

determine which of his four children were entitled 

to the £4,000 :—Held: the costs of the action 
ought to be paid out of the residue of the estate 

& not out of the £4,000, & if the above rule applied, 

a direction should be given for the payment of the 

costs out of the residue. 

Here the question has been how to apply the 
law when a difficulty has arisen from the language 
used by testator (NorTH, J.).—He Groom, 
Booty v. Groom, [1897] 2 Ch. 407; 66 L. J. Ch. 
778; 771. T. 154. 

Annotations :—Consd. Ite Whitaker, 
Kvans (1910), 103 L. T. 657. Refd. Ie Baumgarten, 
Bevan t. Rosenbaum (1900), 82 L. T. TIL; dte Hali- 
Dare, Le Marchant v. Lee Warner, [1916] 1 Ch. 272. 
8855. —— J—Re Wari-Dare, Le 

MARCHANT vu. LEE WARNER, No. 8752, ante. 

8856 Direction to pay testamentary ex- 


penses in will—Costs out of residue.|—Jic BAuUM- 
GARTEN, BEVAN v. ROSENBAUM, No. 8828, ante. 


Denison-Pender rt. 


























8857. —_—— |—Re Lacy, Dyson t. 
SPEIGHT (1908), 124 L. T. Jo. 293. 
8858. |—By his will testator 


gave his residuary real & personal estate to trustees 
upon trust for sale & conversion & to invest the 
proceeds after payment thereout of his funeral 
& testatmentary expenses, debts, & legacies & 
to pay the income to his wife, & after her death to 
raise certain legacies, & upon further trust to raise 
£6,000 for the benefit of a class of persons therein 
described, & to pay the ultimate residue to his 
brother & sisters in equal shares. Testator died 
in 1891, & his widow in 1905. In Nov. of that year 
an order was made directing an inquiry who were 
the beneficiaries composing the class entitled to 
the £6,000. The inquiry was completed, & the 
trustees now asked for taxation of costs & a declara- 
tion that the costs down to the order of Nov. 1905, 
should be paid out of the ultimate residue, & that 
the subsequent costs should be paid out of the 
funds representing the £6,000 :—Held: the costs 
of the inquiry were testamentary expenses & 
ought to be paid out of residue; the above rule 
had not put an end to the power of the ct. to make 
an order carrying out the intention of testator ; 
& all the costs of ascertaining the members of the 
class, except so far as they had been increased by 
incumbrances on the shares, must be paid out of 
the residue & not out of the £6,000.—He VINCENT, 
ROHDE v. Pain, [1909] 1 Ch. 810; 78 L. J. Ch. 
455; 100 L. T. 957. 


Annotation :—Consd. Ite Whitaker, Denison-Pendcr v. Evans 
(1910), 103 L. ‘I’. 657. 


8859. ———- ——— Whether sufficient to relieve 
legacy of costs.|—Testatrix, after giving a general 
direction for the payment of her testamentary 
expenses, etc., out of personalty, divided her real 
& personal residuary estate into thirds, with a 
direction that, on the happening of certain events, 
which had occurred, one of these shares should be 
further subdivided into moieties. The trusts of 
this last third having been administered by the 
ct. :—Held: each moiety of the third, & not the 
third as a whole, constituted a share within the 
above rule; there were no special circumstances 
in the case, notwithstanding the presence of the 
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general direction for the payment of testamentary 
expenses out of personalty, to justify the ct. in 
interfering with the ordinary operation of the rule ; 
&, accordingly, the costs of ascertaining the 
beneficiaries of each separate moiety must be 
borne by each moiety respectively —Re WHITAKER, 
DENISON-PENDER v. EVANS, [1911] 1 Ch. 214; 80 
L. J. Ch. 63; 103 L. T. 657. 


8860. —— ——— ——.] He TOWNEND, KNOWLES 
v. JESSOP, [1914] W. N. 145. 


8861. Several persons entitled—Inquiry as to 
one share only—Costs apportioned.]|—-Several defts. 
entitled to a fund in equal shares, & long inquiries 
being necessary as to one share only, the costs 
were apportioned.—BASEVI v. SERRA (1807), 3 
Mer. 674; 14 Ves. 313; 36 E. R. 258. 


Annotations -—Distd. Shuttleworth v. Howarth (1841), Cr. & 
Ph. 228. Mentd. Corsbie v. Free (1840), Cr. & Ph. 64. 


8862. Bequest to next of kin—Of proceeds of 
sale of realty—Costs out of estate.]—Testator devised 
his real estate to a trustee for 1,000 years, to raise, 
by sale or mtge., £2,000, ‘‘ to be equally divided 
amongst such of his next of kin, both maternal & 
paternal, as should be living at the time of his 
death.’’? The devisce filed his bill, asking for an 
inquiry to ascertain the parties entitled to the 
£2,000. Various proceedings were taken in the 
Master's office, in the course of which the sum of 
£2,000 was raised; the Muster made his first 
report, finding who were the next of kin ex parte 
paternd, & also stating that C. B. was one of the 
next of kin ex parle maternd; but upon a subse- 
quent reference he found C. B. to be the only next 
of kin ex parte maternd :—Held: testator’s estate 
was, from the first liable to the costs of the 
inquiry, & the money being raised & set apart 
before the next of kin were ascertained made no 
difference, & the costs must be raised out of 
testator’s estate.—DUGDALE v. DUGDALE (1549), 
12 Beav. 247; 19 L. J. Ch. 4235 15 L. T. OS. 
178; 14 Jur. 234; 50 ET. QR. 872. 


8863. Inquiry as to incumbrances—By direction 
in decree—-Costs out of estate.|—If in an adminis- 
tration suit an inquiry be directed in chambers, as 
to incumbrances by persons interested under the 
will, the costs of such inquiry must be treated as 
part of the general costs of the suit, & be paid out 
a the estate.—GEE v. Manoop (1874), 23 W. R. 


8864. Ascertainment of class—Entitled to share 
of residue—Costs out of residue.]—At the death of 
the tenant for life the residuary estate was divisible 
into shares, some of which were given to individuals, 
& others to classes :—Held: the costs of ascer- 
taining the classes were costs of administration, 
& as such payable out of the residuary estate, & 
not out of the shares of the classes.—Re REEVE'S 
Trusts (1877), 4 Ch. D. 811; 46 L. J. Ch. 412; 
36 L. T. 906; 25 W. R. 628. 


8865. Adverse claimants to legacy—Amount 
paid into court under Trustee Relief Act—Whether 
legacy burdened with costs.|—-Where an exor., who 
was also residuary legatee, paid into ct. under the 
Trustee Relief Act the amount of a legacy, the title 
to which by reason of an ambiguity of construction 
of the will was in dispute, & it appeared that there 
was a residue of substantial amount :—Held: 
the ct. had jurisdiction to order the exor. to pay 
the coste of a petition for payment of the legacy, 
such costs being taxed as between party & party. 
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—Re Trick’s Trusts, kz p. WiLLoBy (1869), 5 
Ch. App. 170; 39 L. J. Ch. 201; 21 L. T. 739; 
18 W. R. 123, L. J. 


aes s—Consd. Re Gibbons’ Will (1887), 36 Ch. D. 
486. 


8866. .]—Bequest to the in- 
cumbent for the time being of U. of £500, the 
income to be applied, when necessary, in keeping 
in repair the grave & the railing & tombstone of 
A., & the remainder of such income to be applied 
in providing wine & bread for the sick poor of 
U., with a gift of the residue to the exor. in trust 
for B. The exor. paid the legacy into ct. under 
Trustee Relief Act. On petition by the incumbent : 
-—Held: the first purpose of the gift being invalid, 
the whole of the income was applicable to the 
charity ; & the sum should be paid to the official 
charity trustee to invest & pay the income to the 
incumbent of U. for the time being to be applied 
by him for the sick poor of the parish, as in the 
will directed ; the exor.’s costs not to be allowed 
out of the fund, though he might take them out of 
the residuc. 

Semble: under the present practice, when it is 
doubtful to whom a legacy is payable, the better 
course is not: by payment into ct. under Trustee 
Relief Act, but by an administration suinmons, 
waiving accounts, simply for the purpose of 
obtaining the decision of the judge, or after taking 
out such summons, where both parties agree, by 
submitting a statement of facts in the nature of a 
special case fur the opinion of the judge. If the 
exor. does pay it in he will be left to take his costs 
out of the residuary estate & will not have them out 
of the legacy. —Ne Binkerr (18738), 9 Ch. D. 576 ; 
47. J. Ch. 816; 39 L. T. 418; 435 J.P. 111; 
27 W.R. 168. 

Annotations :—Consd. Ite Gibbons’ Will (1887), 36 Ch. D. 
486. Refd. te Vaughan, Vaughan ¢. Thomas (1886), 33 Ch. 
D. 187; Jt Parker's Will Trusta (1888), 58 L. J. Ch, 23; 
Jie Taylor, Martin vr. Freeman (14838), 58 L. T. 538; He 
Rogerson, Bard v. Lee, [1901] 1 Ch. 715. 

8867. |—Exors. by payment 
into ct. under Trustee Kelief Act of a sum to 
answer a legacy to a class, cannot thereby relieve 
the general residue from bearing the costs of an 
inquiry for the purpose of ascertaining who are 
the persons entitled under the bequest.—/ste 
GIBKONS’ WILL (1887), 36 Ch. D. 486; 56 1. J. 
Ch. 911; 58 L.T. 8; 36 W. QR. 180. 


Annotation :—Refd. Re Whitaker, Denlson-Pendor v. Evans 
(1910), 103 1.. T. 657. 


(b) Proof of Title. 

8868. Legatee proving relationship—Costs of 
making out pedigree— Not paid from general assets.] 
—WALLIS t. WILLIAMS (1794), Beames on Costs, 
App. I. p. 341. 


8869. Proof by next of kin——-Not parties to sult— 
Costs out of estate.]---in a suit for the distribution 
of an intestate’s cstate certain persons, nut parties 
to the suit, proved themselves to be next of kin, 
before the master :—Held: they were entitled to 
be paid the coste of so doing out of the intestate’s 
estate.—BENNETT v. Woop (1837), 7 Sim. 522; 
6 L. J. Ch. 330; 58 E. Rt. 937. 

Annolations :-—Folld. Bakewell v. T 838), ; 
as oud, agart (1838), 3 Y. & C 




















rg 1 race v. Terrington (1845), 56 L. T. O. 8. 
8870. J—In a suit for the 











distribution of the estate of a person who died 
pee intestate, certain persons, not parties to 

he suit, who had proved themselves next of kin 
before the master, were allowed their costs of 80 
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doing out of the estate of deceased.—_BAKEWELL v. 
TaGART (1838), 3 Y. & O. Ex. 173; 2 Jur. 699; 
160 E. R. 661. 


8871. ——- —— -|—The next of kin, as 
well not parties to the cause as parties to the cause, 
to have their costs of making their title out before 
the master.— HUTCHINSON v. FREEMAN (1839), 4 
My. & Or. 490; 3 Jur. 694; 41 E. R. 189, L. C. 


Annotations :—Folld. Shuttleworth v. Howarth (1840 
rd & Or. 492. Refd. Grace v. Terrington (1845), 2 


8872. ———.]—~Persons who, as mem- 
bers of & very numerous class, were interested in a 
residuary estate administered in a suit but who 
were not parties to the suit, were allowed their costs 
of proceedings in the master’s office to establish their 
claims, & of their subsequently intervening in the 
suit, & applying for such costs in like manner as 
other members of the same class who had been 
made parties —SHUTTLEWORTH v. HOWARTH, 
SHUTYLEWORTH v. HARGREAVES (1840), 4 My. & 
Cr. 492; 10 1.J3.Ch. 2; 5 Jur. 2; 41 E. R. 190, L. C. 
Annotation :-—Refd. Grace v. Torrington (1845), 2 Coll. 53. 


8873. J—A suit having been 
instituted to administer testator’s estate, in which 
an inquiry was directed as to the persons entitled 
as descendants under the will, a large number of 
individuals established their claims as such 
descendants before the master :—Held : they were 
all entitled to the costs of establishing their claims 
in the master’s office, out of the general estate.— 
SUUTTLEWORTH v. HOWARTH, SHUTTLEWORTH v. 
HARGREAVES (1841), Cr. & Ph. 228; 5 Jur. 499; 
41 Kb. RR. 477, 1. C. 

Annotations :—Refd. Hawkins ». Hawkins (1842), 1 Hare, 

543; Swift v. Swift (1859), 1 L. T. 150; rethewy v. 

aa! oar 4 Ch. D. 535; Re Reeve’s Trusts (1877), 25 
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8874. ——— Under issue directed —- Whether 
money advanced for that purpose—Out of fund 
affected.|—Pltfs. claimed, as next of kin of an 
intestate, a fund which was in the possession of 
deft. as the nominee of the Crown, & after the 
master had reported against pltfs.’ title, the ct. 
directed certain issues for the purpose of trying it. 
Pitfs. applied fdr an advance out of the fund, to 
enable them to try the issues ; but this, which was 
opposed by the Crown, the ct. refused.—NYE v. 
MAULE (1839), 4 My & Cr. 342; 8 L. J. Ch. 329; 
3 Jur. 669; 41 KE. BR. 133, L. C. 

Annotations :—Refd. Johnston v. Todd (1841), 3 Beay. 218. 

Mentd. Coombs v. Brookes (1849), 13 Jur. 784. 

8875. Against the Crown as administrator 
Costs out of estate.]—(1) Where pltf. succeeds in 
establishing his title as next of kin to an intestate 
against the Crown as administrator, the costs of 
the suit must come out of the estate, the Crown, 
as in the case of an ordinary administrator, not 
paying any costs. 

(2) Where in a suit against the Crown pltf. 
succeeds, & the Crown appeals & fails, it can have 
no costs of such appeal.—PARTINGTON v. REY- 
NOLDS (1858), 6 W. R. 615. 

Annotation i—As to (1) Refd. A.-G. v. Kohler (1861), 5 





8876. Proof by heir-at-law—Costs out of estate.] 
—The heir-at-law of testator was served with 
notice of the decree in an administration suit, 
& the costs of proving his pedigree were directed 
to be paid out of testator’s estate——SwIrT v. 
Swirt (1859), 1 De G. F. & J. 160; 29 L. J. Ch. 
121; 1L. T. 150; 8 W. R. 100; 45 E. R. 320, L. C. 


Annotation :—Mentd. Holmes v. Sayer-Milward (1878), 38 
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8877. —— -J]—In an administration suit 
an heir-at-law is entitled to have his costs of 
establishing his heirship paid out of the estate.— 
SINGLETON v. TOMLINSON (1878), 3 App. Cas. 404 ; 
38 L. T. 653 ; 26 W. R. 722, H. L. 

Annotations :—Mentd. Smith v. Conder (1878), 9 Ch. D. 170; 

Re Boyes, Boyes v. Carritt (1884), 26 Ch. D. 531; Durham 

v. Northen (1 


y' 
893), 69 L. T. 691; Re Doprez, Henriques v. 
Deprez, {1917} 1 Ch. 24. 





(c) Undistributed Residue. 


8878. Action for account by infants entitled— 
Accounts correct——Costs out of infants’ share.]—— 
A residuary estate was divisible amongst several 
persons. An account was made up, & the adults 
received their shares. ‘The infants filed a bill for 
an account against the exors. & the other residuary 
legatees. The latter being satisfied, deprecated the 
proceedings. The accounts turned out to be 
substantially correct :—Held: the costs were 
payable out of pltfs.’ share alone.—MACKENZIE v. 
TAYLOR (1844), 7 Beav. 467; 49 EK. R. 1146. 
Annotations :—Consd. Hilliard v. Fulford (1876), 4 Ch. DL. 

Bie. Refd. te Cope, D’Auguier v. Cope (1885), 1 ‘IT. L, i. 

8879. ——- .|—The exors. of a testator 
accounted for the residuary estate to such of the 
residuary legatees as were adults: &, alter setting 
apart a portion of such estate as an indemnity 
fund against certain possible claims, they paid the 
adult legatees their shares of the residue, they 
retained their own shares, & they invested the share 
of cach infant legatee in their own names & the 
name of the infant entitled thereto. Afterwards 
an administration suit was instituted on behalf 
of certain of the infants, the result of which was to 
establish the substantial accuracy of the accounts 
rendered by the exors. :—Held: the costs must be 
paid out of the undistributed residuary estate ; 
neither the residuary legatces who had been paid 
their shares, nor, in the first instance, the exors. 
were to receive any costs unless they respectively 
accounted for the shares they had received or 
retained, & contributed to the costs; but after 
payment of the costs of pitfs., & any other parties 
entitled thereto, out of the indemnity fund (which 
had been brought into ct.), the surplus thereof 
should be paid to the exors. towards payment of 
their costs.—Re TANN, TANN v. TANN, GRAVATT v. 
TANN (No. 2) (1869), L. BR. 7 Eq. 4386; 38 L. J. 
Ch. 459. 
anenahos :~-Refd. Hilliard v. Fulford (1876), 25 W. R. 


8880. Action by legatees entitled—Accounts 
correct—Costs out of legatee’s shares.|—Where 
exors. have made a right partial distribution & 
have properly accounted, & the remaining legatees 
then bring an action for administration, the costs 
will be borne by the shares remaining undistributed. 
But where exors. had made a wrong partial 
distribution, on the assumption that the estate was 
divisible into five shares instcad of six, & their 
accounts were also incorrect, the costs of a subse- 
quent administration suit were ordered to be paid 
out of the whole estate, as if no distribution had 
taken place, so as to charge the exors. with the 
share of costs attributable to the distributed shares 
of the estate.—HILLIARD v. FULFoRD (1876), 4 
Ch. D. 389; 46 L. J. Ch. 43; 35 L. T. 7503; 25 
W. R. 161. 


Annotations :—Apld. Re Bell’s Ketato, Bath r. Bell (1878), 39 
L. T. 422. . Re Giles (1886), 55 L. J. Cl. 695, 


8881. ———- Accounts incorrect—Costs out of 
estate.|—HILLIARD v. FULFORD, No. 8880, ante. 
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Sect. 8.—Cosis: Sub-sect. 3, G (d); sub-sect. 4, A. 
(a) & (b).] 


(d) Other Cases. 


8882. Charitable bequest—Proceedings to deter- 
mine validity—Costs apportioned.}—-JOHNSON v. 
Woops (1840), 2 Beav. 409; 9 L. J. Ch. 244; 48 
E.R. 1240. 


Annotations :-—Mentd. A.-G. v. Southgate (1842), 12 L. J. 
Ch. 147; Boughton v. Boughton ughton v. James 
(1848), 1'H. L. Cas. 406; Fitch v. wena (1848), 6 Hare, 

45. 


sae .|—Testator directed ‘‘ all 
his just debts & funeral & testamentary expenses 
to be paid by his exors. out of such part of his 
estate as could not by law be bequeathed for 
charitable purposes”?; & then devised & be- 
queathed all his real & personal estate which he 
could not bequeath for charitable purposes to 
legatecs, & bequeathed all that could be lawfully 
bequeathed for charitable purposes to a charity :— 
Held: the charity was not relieved from the costs 
of an administration suit in which a question was 
raised as to whether certain part of the property, 
from its nature, was bequeathable to the charity 
or not; & the costs must be apportioned between 
the two funds.—LINLEY v. TAYLOR (1859), 1 Giff. 
67; 28 L. J. Ch. 686; 65 BE. BR. 8283 sub nom. 
TAYLOR v. LINLEY, 33 L. T. O. S. 2823; 5 Jur. 
N. 8. 701; on appeal, sub nom. TAYLOR v. LINLEY 
(1860), 2 De G. F. & J. 84, L. C. 


Annotations :—Refd. Shepheard v. Beetham (1877), 6 Ch. D. 
597. Mentd. Holdsworth v. Davenport (1876), 3 Ch. D. 
ao Ze Hollon, Forbes v. Hardcastle (1893), 68 L. T. 


$884. General estate not affected by 
result.|—-Where a legacy has been severed from the 
general estate, & becomes the subject of a suit, by 
the result of which the estate will not be affected, 
the costs of the suit are borne by the fund 
constituting the legacy, but the appropriation or 
investment by the exor. of a particular sum to 
answer the legacy, where the question which arises 
upon it is a question between the general estate 
& the legacy, does not relicve the general estate 
from the costs of the suit.—A.-G. v. LAWES (1849), 


eee 














8 Hare, 32; 19L. J. Ch. 300; 14 Jur. 77; 68 E. 1. 

261. 

Anneiaion :—Consd. Fraser v. Murdoch ey 6 App. ce 
efd. Robineon v. Murdoch (1881), 3 ae : 


He Tall Dare, Le Marchant vt. Lee Wanner. ple J 1 Ch 


8885. Payment of income from fund—Pro- 
ceedings to enforce—Costs out of income.|}——The 
costs of a petition in an administration suit for the 
poy of the income of a fund to petitioner must 

e borne by the income, & not by the corpus. 
Secus, in the case of a petition under Nirastee Relief 
Act.—Eapy v. WATSON (1864), 33 Beav. 481; 
10 L. T. 2853; 10 Jur. N.S. 082; 12 W. R. GS2 5 
55 E. R. 454. 
aor :—-Refd. le Turnloy’s Trusts (1866), 35 L. J. 


SUB-SECT. 4.—SCALE OF Cusrts. 
As between pee and Client or Purty and 
arty. 
(a) Iepresentative. 
8886. As between solicitor & client.)—A married 
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As between party & party.) — 
Where an exor. & trustee named in a 
had acted as such to the advantage 
of the estate, without having proved 


A. 


between party & 


essly ine 


the will, he was allowed his costs, 

arty, of an adminis: 
tration suit to which 
deft., pexcer ting sume custs Mabe he 
had urred.—SUNLEY 1, 
MCCEAE (1867), 2 Ch. Ch. 231. N CAN. 
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woman being entitled to a share of a residue for 
her life, with remainder to her children, who were 
infants, a bill was filed by her & her husband & 
their children, by their father as their next friend, 
against the exor. & the co-residuary legatees, for 
the administration & distribution of testator’s 
estate. When the exor. put in his answer, a 
balance was due from him, & he paid it into ct. 
Afterwards, he paid the whole of testator’s debts 
remaining unsatisticd, some of them before & the 
rest after the usual decree ; ; whereby a balance 
greater than the fund in ct. became due to him, & 
the master so found. After the report had been 
absolutely confirmed, the husband died, & his 
widow having declined to take any step towards the 
further prosecution of the suit, the exor. filed a 
supplemental bill, praying to have the fund in ct. 
exempt from all costs, paid to him, in part of the 
balance found due by the master. The ct. ordcred 
the exor.’s costs of both suits, as between solr. 
client, to be first paid out of the fund, then the 
costs of defts. the co-residuary legatees of both 
suits, &, lastly, the costs of the widow & children 
of the supplemental suit, but not of ane original 





suit.— JACKSON v. WOOLLEY (1841), 12 Sim. 12; 

10 L. J. Ch. 197; 59 Ky. R. 1034. 

Annotation :—Refd. Hearn v. Wells (1844), 1 Coll. 323. 
8887. -}—Where in consequence of — the 


insolvency of pltf., who was an exor. in an adminis- 
tration suit, it became necessary to makc_ his 
assignees parties :— Held: they were entitled to 
separate costs. 

The costs of pltf. & deft., his co-exor., will be as 
between solr. & client, & those of the assignees of 
the insolvent exor., as between party & party 
(Woop, V.-C.).---CHILWELL tv. HOCKNELL (1804), 
2 Eq. Rep. 1106; 2 W. Rh. 630. 


8888. From date of bankruptcy.}--"TURNER 
vu. MULLINEUX, No. 8615, arte. 











8889. - ——.J—BowYeR ve. GRIFFIN, No. 
86418, ante. 
8890. Estate deficient.;—WETENHALL v. 


DENNIS, No. 8049, post. 


8891. Unless guilty of mfsconduct.}-—One 
of two cxors. & trustees commenced an action 
against the other for the administration of the 
estate, & a decree was made. There was no 
allegation of any misconduct. on the part of deft. :— 
Held: a trustee is entitled to costs as between 
solr. & client in an administration action, unless 
a case of misconduct is made out against him, & 
deft. must have costs as between solr. & client.— 
fe Love, HILL v. SPURGEON (1885), 20 Ch. D. 
oe ou J. Ch. 816; 52 L. T. 398; 33 W. R. 

49, C. A. 


Annotation: -—Refd. Re Jones, Christmas v. Jonos (1897), 
45 W. kh. 598. 











8892. }—Re BarRNe, Lek v. BANE, No. 
8963, post. 
§893. For part of costs only—-Assets not 


accounted for.|— fe HARRYs, LIARRYs v. HOWELLs, 
[1900] W. N. 147. 


(b) Creditora. 


8894. Estate insufficient to pay debt—Scale as 
between solicitor & client.|——Costs, as between solr. 
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he was a party 


8894 i. Kastate aan to pay debt 
Scale as soltettor & client. )-—- 
Pitf., a creditor, allowed costa in an 
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& client, will be allowed to pltf. in a creditor's suit, 
where there is a deficient fund._-Hoop v. WILSON 
(1831), 2 Russ. & M. 687; 39 E.R. 557, lL. ©. 


Annotation :-—Refd. Ite New Zculand Mid. Ry., Smith v. 
Lubbock, 11901) 2 Ch, 357. 


95. -——.]—In a creditor's suit, pltfs. 
are entitled to their costs, as between solr. & client, 
where the fund is insufficient to pay the debts.— 
Py v. SPICER (1831), 4 Sim. 510; 58 K. R. 
191. 

Annotation :—Reld. Re New Zealand Mid. Ry., Smith v. 

Lubbock, (1901] 2 Ch. 357. 

8896. -|—The insufficiency of the 
fund to pay the debts is the only case in which pltf. 
in a creditor’s suit is entitled to his costs as between 
solr. & client.— BRODIE v. BOLTON (1835), 3 My. & 
K. 168; 40 BK. R. 64. 
annie, ;—Reld. Re McRea, Narden v. McRea (1885), 54 

















8897. -J}—In a creditor’s suit, costs as 
between solr. & client cannot be given, even with 
the consent of all parties, unless it clearly appears, 
that the estate is insuflicient for the payment of 
the debts.— BLACKETr v. BLACKETT (1830), 5 LL. J. 
Ch. 218. 

8898, ——_— -}—In a suit instituted by a 
creditor of testator, to make testator’s real estate 
available for the payment of his debts, where the 
clear proceeds arising from the sale thereof were 
not, after payment of the costs as between party 
& party of pitf. & defts., the exors., more than 
sufficient for payment of testator’s debts :-- Held: 
pitf. was entitled to his costs out of the fund, as 
between solr. & client, & the residue was directed 
to be apportioned in payment of the debts due to 
pitf. & testator’s other creditors.—SuTToN v. 
DoGantt (1840), 8 Beav. 9; 9 L. J. Ch. 3353 4 
Jur. 959; 40 KK, RR. 4, 


Annotation :—Refd. Ite Mcltea, Norden v. McRea (1886), 32 
Ch. D. 613. 


8899. -|—In a suit by creditors to 
administer the realty, there being no personalty, 
& the realty proving deficient, the ct. ordered the 
costs of pltfs. & of defts., who were beneficial 
devisees, to be taxed as between party & party, & 
paid part passu out of the fund & the balance of 
the fund then remaining to be applied in payment 
of pltf.’s extra costs between solr. & client, & then 
in payment of debts.-~IHENDERSON ve. Dopps 
iin L. R. 2 Kq. 53825; 14 L. 1. 7525 14 W. RR. 
908. 

Annoialion :-—Folld. Ferguson v. Gibson (1872), L. R. 14 
itq. 37Y. 














8900. ———- -—— Creditor to whom conduct of 
proceedings given.|—(1) The rule that pltf. in a 
creditor’s suit is allowed his costs as between solr. 
& client, if the estate has proved insufficient, 
extends to parties to whom the conduct of the 
proceedings has been given. 

(2) Pltf. who has been removed from the conduct 
of a creditor’s suit will be allowed his costs of 
appearing at the hearing on further consideration 
to ask for costs due to him before his removal, but 
will not be allowed his costs of attending the taking 
of the accounts in chambers subsequently to his 
removal.—-JOSEPH v. GOODE, JOSEPH v. GOODE, 
FISHER v. GOODE (1875), 23 W. R. 225. 


8901. ——— Legatee’s action.]—The rule 
that a creditor who brings an action on behalf of 
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himself & all other creditors for the administration 
of an estate which turns out to be insufficient for 
the payment of debts is entitled to his costs as 
between solr. & client, applies equally to the case 
of a creditor who obtains the conduct of an action 
originally commenced by a legatee or next of kin. 

In a next of kin’s suit, or in a legatee’s suit, where 
the estate is insufficient for payment of debts, pltf. 
is not entitled to solr. & client costs (JESSEL, M.R.). 
—-Re RICMARDSON, HICHARDSON v. RICHARDSON 
(1880), 14 Ch. D. 611; 49 L. J. Ch. 612; 43 L. T. 
279; 28 W. R. 912. 

Annotation :—Consd. Re New Zcaland Mid. Ry., Smith v. 

Lubbock, [1901] 2 Ch. 357. 

8902. .|—In an action by a separate 
creditor, on behalf of himself & all other the 
creditors of testator, who was one of a firm of 
traders, for a general administration of testator’s 
estate, the general estate was realised, & turned 
out sufficient to pay in full the separate creditors, 
but insufficient to pay in full the joint creditors of 
testator :-—Held: pltf. was entitled to costs out 
of the estate as between solr. & client.— Re McREa, 
NORDEN v. MCREA (1886), 32 Ch. D. 613; 55 L. J. 
Ch. 708 ; sub nom. Re MCREA, NARDEN v. McKEa, 
54 LL. T. 723. 


Annotations :—Consd. Fee New Zealand Mid. Ry., Smith v, 
Lubbock, [1901] 2 Ch. 357. Refd. He Queen’s Hotel Co., 
Cardiff, le Vernon ‘Tin Plate Co., [LY00) 1 Ch. 792. 


8903. |—A practice has been for 
many years established that where a creditor or 
legatee brings an action for the administration of 
an estate of a deceased person, & the fund realised 
proves insufficient for payment of the debts or of 
the legacies, as the case may be, in full, pltf. is 
allowed his costs as between solr. & client; but 
where the fund realised is more than sufficient for 
payment of the debts or legacies, as the case may 
be, in full, then pltf. as a general rule is only allowed 
costs as between party & party (STIRLING, IL.J.).— 
Re New ZEALAND MIDLAND Ky. Co., SMITH v. 
LuBBOocK, [1901] 2 Ch. 357; 70 L. J. Ch. 595; 84 
L. T. 852 ; 49 W. R. 529; 45 Sol. Jo.519; 8 Mans. 
303, C. A. 

Annotations :—Mentd. Re Glasdir Copper Mines, English 

Electro-Metallurgical Co. v. Glasdir Copper Mines, (1906) 


1 Ch. 365; He Horne, Horne v. Horne, {1906] 1 Ch. 271; 
Re Boyuton, Hoffman v. Boynton, [1910] 1 Ch. 519. 


8904. Specialty debts not satisfied—Simple con- 
tract & specialty creditors—-Simple contract 
creditors entitled as between solicitor & client.]|— 
Costs as between solr. & client given out of the 
fund to a simple contract creditor who was pitf. in 
a suit to administer his deceased debtor’s estate, 
although the assets had proved insufficient to 
satisfy the specialty creditors.— BARKER v WARDLE 
(1835), 2 My. & K. 818; 39 E. R. 1157. 
Annotations :—Refd. Stanton v. Hatfield (1836), 1 Keen, 

358; Richardson v. Jenkins (1853), 17 Jur. 446; Re 

Mclhea, Norden v. McRea (1886), 32 Ch. D. 613. 

8905. -|—A simple contract 
creditor, who files a bill for the administration of 
testator’s assets, is entitled to have his costs out 
of the estate, though the assets prove insufficient 
fur the payment of the specialty creditors. — 
Tay v. PAXTON (1835), 2 My. & K. 320; 39 

i. R. 965, 


8906. .|—In an administration 
suit by a simple contract creditor, he is entitled to 
his costs as between solr. & client, though the assets 
are insufficient for payment of the specialty 
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administration suit, commenced 
summons, a8 between solicitor 
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client, where the fund realised was 
insufficient to pay the creditors in full. 


—Re FLYNN, GUY ». M‘CARTHY (1886), 
17 lL. R, Ir, 457.— IR. 
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creditor.—JENKINS v. ROBERTSON (1853), as 

reported in 1 Eq. Rep. 123; 22 L. J. Ch. 874; 23 

L. T. O.S. 203 3; 1 W. R. 208; sub nom. RichHaRp- 

SON v. JENKINS, 17 Jur. 446. 

Annotations -—Mentd. Holland tr. Holland (1869), 4 Ch. App. 
449,n.; Re Butten (1913), 57 Sol. Jo. 579; Re A Debtor, 
{191313 K. B. 11. 

8907. Estate satisfying debts in full---Scale as 
between party & party.])—BRopiE v. Boiron, No. 

8896, ante. 


8908. ——.]—-Where in a creditor's suit a 
fund had been realised by the diligence of pltf., & 
the assets were more than sufficient for payment. 
of the debts, the costs of pltf as between party & 
party were ordered to be paid out of the general 
fund, & the extra costs of pltf. were, under the 
circumstances directed to be paid pro rata by all 
the creditors who partook of the benefit. of the 
sult.._-STANTON v. HATFIELD (1836), 1 Keen, 358 ; 
51. J. Ch. 301; 48 E.R. 844. 

Annotations :—Refd. Goldsmith v. Russell (1855), 5 De G. 
M.&G. 547; He New Zealand Mid. Ry., Smith +. Lubbock, 
[1901] 2 Ch. 357. 

8909, —— Notwithstanding consent of all 
parties—For scale as between solicitor & client.]— 
BLACKETT tv. BLACKETT, No. 8897, ante. 


8910. -|—Re Drew, Simmons & Sree 
MONS v. DREW (1913), 135 L. T. Jo. 323. 














(c) Legatees. 


8911. Action between residuary legatees—Costs 
as between solicitor & client—-Not without con- 
sent.}/—A bill by one of two residuary legatees, the 
other being a deft. The usual decree was made & 
held, on further directions, that costs could not. be 
given out of the fund in ct. as between solr. & 
client, without the consent of deft.—FENNER 1. 
TAYLor (1821), 5 Madd. 470; 6 Madd. 3; 56 
E. R. 975. 

8912. 
No. 8570, ante. 


8913. Estate insufficient for debts—Costs as 
between party & party.|—In a suit by a residuary 
leyatee against the exor. of the will testator’s estate 
proved insufficient to pay his debts :—Held: pltf. 
was entitled to his costs, not as between solr. & 
client, but as between party & party only.— 
Ma ve CLOWES (1847), 15 Sim. 610; 60 Fe. R. 
a7. 

Annotations :-—Folld. We . re 
285. . Ke Michanieens Iichardeon te ttihardena 
(1880), 14 Ch. 


D. GH. 
8914, ———. Except so far as estate benefited 
by proceedings.}—IJn a suit instituted by a residuary 
legatec the assets proved insufficient for the pay- 
ment of the expenses & the general legacies :— 
Held: pltf. was not entitled to his costs as between 
solr. & client, except so far as the general estate 
had been increased by the proceeding.—WrovucGn- 
TON v. COLQUHOUN (1847), 1 De G. & Sm. 357; 63 
kK. R. 1103. 
Annotations :—Mentd. Daniell ©. Daniell (1849), 3 De G. & 
Sm. 337; Todd v. Bielb 7 A ; G 
Chambers (1860); 2 Git sie e Rawarde Hir'p Shand 








——.]— BLENKINSOP v. Foster, 





1867), 16 L. T. 208; Sinclair, Allen v. Sine 
odgkine wv. Sinclair, {1897} 1 Ch. 921; Re flow Aahtan 
a aa J. Ch, 192; Re Robbing, Robbins v. 


, Buckland v. 


8915. ————— ee —WETEN ‘ ; 
8019, post, 1 HALL v. DENNIS, No. 


EXECUTORS AND ADMINISTRATORS. 


8916. ——- ———.]—Re Ricuarpson, RIcHARD- 
SON v. RICHARDSON, No. 88901, ante. 


8917. Estate insufficient for legacies—Costs as 
between solicitor & client.]——-Costs as between solr. 
& client will be allowed to pitf. in a legatee’s suit 
where there is a deficient fund.—BuRKITT ¥, 
Ransom (1846), 2 Coll. 536 ; 63 EB. R. 850. 


Annotation: —Consd. He Richardson, NHicbardson rv, 
Richardson (1880), 14 Ch. D. 611. 


8918. Benefit to estate by proceedings. } 
—WROUGHTON v. COLQUHOUN, No. 8014, ante. 


8919. —— -]|—In a legatees’ suit on behalf, 
ete., the assets were insufficient for payment :—- 
Held: pltf. was entitled to his costs out of the 
fund, as between solr. & client.— Cross v. KENNING- 
TON (1848), 11 Beav. 89; 50 E.R. 750. 


Annotations :—Folld. Waldron r. Frances (1853), 10 Hare, 
1.x: Thomas v. Jones (1860), 1 Drew. & Sm. 134; 


App. I. 
Wotenhall v. Dennis (1863), 33 Heav. 285. Refd. dec 


Moliea, Norden v. McKea (1886), 32 Ch. D. 613. 

8920. ——— ———.|—Costs given to pltf. in a 
legatecs’ suit, as between solr. & client, where the 
fund is insuflicient to pay the legacies in full.— 
WALDHON v. FRANCES (1853), 10 Hare, App. I. x 3 
1 Kq. Rep. 52 3; 1 W. 2. 38243 68 KB. RR. 1118. 
arnaion :—Folld. Bisset +. Burgess (1856), 23 Beav. 














8921. —— -|—Where a legatee files a bill 
for the administration of testator’s estate, whether 
it is expressed that he does so on behalf of himself 
& the other legatees or not, he does in fact represent 
them, & when all the debts are paid, the fund 
belongs to the legatees, & plH{f. is entitled to his 
costs of suit, as between solr. & client, the fund not. 
being sufficient to pay all the legacies in full.--- 
THOMAS tv. JONES (1860), 1 Drew, & Sim. 134; 29 
L. J. Ch. 570; 21. 7. 77; 6 Jur. N.S. 301; 8 
W. RB. 828; 62 1. R. 828. 

Annotations :-—Folld. Wetenhall cr. Dennis (1865), 33 Beav. 
235. Apld. te Kichardson, Richardson v. Hichardeon 
(1880), 14 Ch. D. 611.3 Re New Zealand Mid. Ry., Smith v. 
Lubbock, (1901) 2 Ch. 457, » tte McRea, Norden v. 
Melea (1886), 32 Ch. D. 613. 

8922. Economic conduct of suit.|-— 
Where pltf. in a suit for administering as insufficient. 
estate for the benefit of others, had commenced the 
suit in the least expensive way possible, he was 
allowed his costs as between solr. & client.—- Re 
BuRRELI, BURRELL tv. SMITH (1870), J. HK. Y Eq. 
443; 22 L. T. 203. 

Annotation :—Consd. Re Richardson, Richardeon v. Richard- 
son (1880), 14 Ch. D. 611. 

8923. —— Provided debts satisfied.|—A 
residuary legatee, pitf. in an administration action, 
is entitled to his costs as between solr. & client 
where the estate is insufficient for payment of 
legacies, provided it is sufficient for payment. of 
debts, but not otherwise.—-Re HARVEY, WRIGHT 
v. Woons (1884), 26 Ch. D.179; 53 L. J. Ch. 
544; 50 L. T. 554; 32 W. R. 765. 


8924. -J|—It is the settled rule that 
pltf. in a legatee’s administration action is, when 
the estate is insufficient to pay the legacies in full, 
entitled to receive his costs out of the fund as 
between solr. & client, & this rule applies even 
when there is a contest between him and another 
legatee as to the proper mode of dividing the 
fund.—Re WILKINS, WILKINS v. ROTHERHAM 
(1884), 27 Ch. D. 708; 54 L. J. Ch. 188; 33 W. R. 


42. 
Annotation :—Mentd. Re Turnbull, Skipper o. Wade, (1905) 
1 Ch. 726. 


8925. Legatee also a creditor-—Whether sufficient 
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for costs as between solicitor & client.)—In an 
administration suit by legatees, the fact of one of 
the legatees being a large creditor will not entitle 
him to costs as between solr. & client.— HORNE v. 
Horne (1866), 14 W. KR. 957. 


(a) Other Persons. 


8926. Assignee of defaulting representative— 
As between solicitor & client.|—CnILWELL v. 
HOcKNELL, No. 8887, ante. 


8927. Railway company — Ascertainment of 
testator’s shares—As between party & party.|— 
A railway co. made a deft., in order to ascertain 
the amount of shares belonging to testator’s 
estate, will only have party & party costs on being 
dismissed.—DrE CoMBE v. DE ComBE (1857), 30 
1. T. 0.8. 31; 3 Jur. N.S. 712. 


8928. Heir-at-law—Estate insufficient to pay 
debts—As between solicitor & client.]|—-Where, in 
an administration suit, the whole of the intestate’s 
real estate is found to belong to the creditors, the 
heir-at-law is entitled to his costs out of the estate 
as between solr. & client.—TARDREW v. HOWELL, 
Parry v. Howe (1861), 2 Gilf. 580 ; 30 L. J. Ch. 
191; 8L. 'T. 661; 7 Jur. N.S. 937; 9 W. BR. 296; 
66 E.R. 222. 

Bre geal :—Folld. Shittler v. Shittler (1864), 4 New Rep. 
5. 











8929. .]|—An heir-at-law pltf. to 
a suit for the administration of an intestate’s 
estate is allowed costs as between solr. & client 
where the estate is delicient.—SHITTLERv. SHITTLER 
(1864), 4 New Rep. 475; 10 L. T. 833. 


8930. Next of kin—Opposition to charitable 
legacy—-Unsuccessful action.]—Next of kin oppos- 
ing a charitable bequest, & failing :—Held: not 
entitled to costs as between solr. & client.— 
WILKINSON v. BARBER (1872), L. R. 14 Hq. 96; 
41 L. J. Ch. 7213 26 L. T. 937; 20 W. R. 763. 


8931. Estate deficient.|—Ztce RICHARDSON, 
RIcHARDSON v. RICHARDSON, No. 8901, avife. 


Next friend of infant.|—Sce INFANTS. 


On originating summons.|—See No. 87538, ante; 
Nos. 8071, 8972, post. 





B. Higher or Lower Seale. 
See, now, R. S. C., Ord. 65, rr. 9, 10. 


8932. Estates over one thousand pounds— 
Higher scale applicable.|——Re RErEcH’s NstTaTr, 
GouLD v. DUMMETT, No. 8934, post. 


8933. ——.]—In administration actions, 
where the gross value of the estate to be adminis- 
tered amounts to £1,000 at the time of the in- 
stitution of the action, the higher scale of costs 
applies: & in estimating such value where the 
estate to be administered comprises an equity of 
redemption, the value of the equity of redemption 
only, & not of the entire mortgaged estate, is to 
be regarded. If, however, in such a case the 
equity of redemption has been valued at the time 
of the institution of the action at such a sum as, 
with the rest of the estate to be administered, 
amounts to £1,000 or upwards, but it afterwards 
turns out, on a sale by the mtgees., that the pro- 
ceeds of such sale, together with the rest of the 
estate to be administered, amount to less than 
£1,000, the lower scale applies.—Re SANDERSON 
(1877), 7 Ch. D. 176; 38 L. T. 379; 26 W. R. 309. 
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8934. Time for valuation.]—In administration 
suits, where the gross value of the estate to be 
administered amounts to £1,000 at the time of the 
institution of the suit, the higher scale of costs 
applies. Under the regulations of the ct., solrs. 
are entitled to charge for settling the minutes of 
orders, although no minutes are issued.—Ke 
REEcE’s ESTATE, GouLD v. DumMetr (1866), 
I. R. 2 Eq. 609; 14 L. T. 881; 12 Jur. N.S. 
614; 14 W. BR. 1008. 

Annotations :—Expld. Re Sanderson (1877), 7 Ch. D. 176. 
Refd. Underwood v. Secretary of State for India (1863), 
16W. R. 926. 

8935. -|—In estimating the value of an 
estate of testator for the purpose of ascertaining 
whether costs are to be paid on the higher or lower 
scale, the value of the estate at the death of testa- 
tor is to be looked at, although the costs of a suit 
to get in part of the asscts may reduce that amount. 
—STEWARD v. NURSE (1874), 43 L. J. Ch. 384. 


8936. Subsequent depreciation—Effect.]— 
Re SANDERSON, No. 8933, ante. 


8937. Mortgaged property — How valued.}—Re 
SANDERSON, Nao. 8933, ante. 
Taxation of costs.|—Sce PRACTICE; SOLICITORS. 








Sus-sEcr. 5.—PRIORITY. 
A. In General. 


8938. Costs first charge on estate.|—In a suit by a 
specialty creditor for the administration of a 
testator’s real & personal estate, the costs of the 
exor. are to have precedence of all other claims, 
&, after them, the costs of pltf. creditor. 

The devisee cannot retain his debt in priority 
to the costs of the suit, because the costs of the 
suit are to be considered as expenses in administer- 
ing the estate, & are the first charge upon an estate 
whether administered in or out of ct. (LEACH, 
V.-C.).—LoomeEs v. STOTHERD (1823), 1 Sim. & St. 
458; 1L. J. O. S. Ch. 220; 57 E. R. 183. 
Annotation :—Consd. Re Hayward, Tweedie ». Hayward, 

{1901) 1 Ch. 221. 

8939. }—In an administration suit, all 
proper & necessary parties have their costs prior 
to the administration of the fund.—Forp v. 
CHESTERFIELD (EARL) (No. 3) (1856), 21 Beav. 
426; 52 KB. R. 924. 

Annotations :—Folld. Wright. 7. Kirby (1857), 23 Beav. 
463. Refd. B 


. Batten, Proffitt & Scott ». Dartmouth 
Harbour Comra. (1890), 45 Ch. D. 612. 


8940. —-—.]—A bill was filed by an administra- 
tor against the solr. of the intestate, who claimed 
a mtge. on his estate & against others, for adminis- 
tration & to ascertain the mtge. The solr. 
claimed £1,492, but his mortgage debt was ascer- 
tained to be £924 only. The assets consisted 
nearly wholly of the produce of the mortgaged 
estate :-—Held: the costs of the suit were first 
payable out of that fund. 

In an administration suit you pay in the first 
instance the costs of all parties probed incurred 
(Romitty, M.R.).—WuHITE v. GUDGEON (1862), 
80 Beav. 545; 54 EF. R. 1001. 


8941. ———- Mortgaged estate insufficient—Costs 
of mortgagee’s executors.|]—Testator’s estate 
roving insufficient :—Held: exors. of a mtgee., 
in whom the legal estate was vested, were entitled 
to a first charge 
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suit.— HABERGHAM 7. RIDEHALGH (1870), L. R. 

9 Eq. 395; 39 1. J. Ch. 545; 23 L. T. 214; 18 

W. i. 427. 

Annotations :—Mentd. Re Speakman, Unsworth ¢. Speak- 
man (1876), 4 Ch. D. 620: Jte Gilbert, Daniel v. Matthews 

( 1886), 541. T. 752; Re Hannam, Haddelsey v. Hannam, 

{1897} 2 Ch. 39. 

8942. Administration of mortgaged property— 
Costs of suit postponed.|—-A mtgee. filing a bill for 
the benefit of himself & the other creditors of 
deceased, is entitled to payment of his moitgage- 
money out of the mtged. estate, before payment 
of the costs of suit.---ALDRIDGE 1. WESTBROOK, 
Parsons v. WESTBROOK (1842), 5 Beav. 188; 49 
Er. R. 549. 


Annotations :—Folld. Hepworth v. Heslop (1844), 3 Hare, 
485. Refd. Ford v. Chesterfield (No. 3) (1856), 21 Beav. 


See, further, Sub-sect. 5, B. (b), post. 
See, generally, MORTGAGE ;| PRACTICE. 


B. As belween Parties. 
(a) Representatives. 


8943. Representative entitled to  priority.;— 
LOOMES tv. STOTHERD, No. 8938, ante. 


8944. Effect of denial of assets— When not 
justified.|—LopGE v. Prircnarn, No. 8236, ante. 


8945. As of right.]}—A husband, whose wife 
was the extrix. & residuary legatee of her father, 
opened an account at: his bankers in the name of 
his wife as such extrix. He afterwards clused his 
separate account, but moneys belonging to him 
were from time to time paid in to the wife’s 
account, & the wife drew against it cheques for 
the payment of the husband’s debts & of household 
expenses. The account remained for six years, 
when the husband died. The wife died shortly 
afterwards :—Held: the representative of the 
husband & the wife must have his costs of two 
suits for administering their respective estates, 
in priority to the costs of the other parties, for 
the right of priority rested upon principle, & was 
not within the discretion of the judge.—I.Loyp v. 
PUGHE, EVANS v. PUGHE (1872), 42 L. J. Ch. 282 ; 
28 L. T. 250; 21 W. R. 346, LC. & L. I. 
Annotations :-—Mentd. Re Eykyn's Trusts (1877), 6 Ch. D. 

115; Parker cv. Lechmere (1879), 12 Ch. VD. 256. 

8946. Fund insufficient.) — Jackson 

WooLLEY, No. 8886, ante. 


8947. —— -|——-Where the fund is deficient, 
the exors.’ costs of an administration suit are paid 
thereout in priority of those of the other parties. — 
peaks t. DANCEY (1846), 0 Beav. 339; 50 5. R. 


_ 8948. -}—An estate was devised sub- 
ject to the payment of legacies to pltfs. The 
devisee died before testatrix, & her heir-at-law 
entered into possession of the property, & in 1847 
devised the same to defts., upon certain trusts. 
Defts. having refused to pay the legacies, the 
estate was, on claim filed by the legatees, ordered 
to be sold, & the proceeds paid into ct. The fund 
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8946 |. Representative entitled to 
priory — Fund insu nt.j—in a 
creditor’s administration sult, in which 


h 
the general assets turned out tu be in- ee 


EXECUTORS AND ADMINISTRATORS. 


| produced by the sale was not sufficient to pay the 


' Annotations :-—Consd 


sufficient to pay the costs of sult in 
full, defts., exors. of deceased, claimed 
priority for their costs of sult, as 
against a secured creditor who had 
established a cnetee upon a fund which 

in connection with 
a sale in another sult, & had been 


legacies & the costs of pltfs.:—Held: defts. were 
entitled to their costs out of the fund in priority 
to pltfs.—Woo.atr v. WooLnatr (1858), 4 Jur. 
N.S. 1292. 

8949. -}-——In a bill by a legatee for 
the administration of an estate, it was probable 
that the assets would not even be sufficient to pay 
the costs :—Held: the costs were payable in the 
following order: first, the costs of the legal 
personal representative as between solr. & client ; 
secondly, the costs & expenses of plitf. in selling & 
getting in the estate, & the costs of the heir in 
executing deeds; & thirdly, the other costs of all 
parties as between party & party part pasau-— 
WETENHALL v. DENNIS (1863), 33 Beav. 285; 9 
].. T. 361; 12 W. R. 66; 55 E.R. 3773 sub nom. 
WETTENIIALL v. DAVIs, 9 Jur. N.S. 1216. 

onsd. Henderson vr. Dodds (1866), L. f. 

2 Kq. 532. Folld. Jte Spensiey’s etate, Hpensley a 

Harrison (1872), lL. N. 15 Eq. 16. Refd. J’e Richardson, 

Richardson v. Riehardson (1880), 14 Ch. DD. 611; Je 

Middleton, Thompson tv. Harris (1882), 19 Ch. I). 552. 

8950. .\—An exor. voluntarily con- 
fessed judgments, which he paid, & afterwards, in 
an adininistration suit, the assets were insuflicient 
to pay the remaining debts:—Held: the exor, 
was still entitled to priority for his costs of suit.— 
SANDERSON v. STODDART (18638), 32 Beav. 155; 
71. 7. 662; 9 Jur. N.S. 12165 EE W. R. 275; 
55 Kk. RR. 6). 
Annotation :—Retd. Me 

(1882), 46 L. 'b. 359. 

8951. - j—(1) Tf, in an action by 
cestuis que trust under a creditors’ trust deed 
avainst their trustees for accounts, & to have the 
rights of the parties ascertained, the costs of all 
parties are ordered to be paid out of the trust fund, 
& it appears probable that the fund will not. be 
suflicient for payment of all the costs in full, the 
trustees are entitled to a direction for payment. of 
their cost, charges, & expenses in priority to the 
costs of all other parties. 

(2) Admissions between co-defts., under R.S. C., 
1883, Ord. 32, r. 2, to which pltf. is not a party, 
cannot be entered as evidence against pltf., & 
therefore cannot be included in an order for taxa- 
tion & payment of the general costs of the action.--— 
Dopnps rv. TUKE (1884), 25 Ch. D. 6175 53.1. 0. Ch. 
508; 50 L. T. 38203; 32 W.R. 424. 


8952. -}—Testator by his will made 
several specific legal devises of real estate of 
which one was to J. one of his exors., & another 
was to lL. Ie devised the remainder of his real 
estates & bequeathed his) personal estate to 
trustees, upon trusts for sale & conversion, & to 
stand possessed of the proceeds upon trust, after 
payment of his debts, & funcral & testamentary 
expenses, to pay certain pecuniary legacies, & 
he gave the residue of the trust moneys, unto & 
equally between his paternal next of kin. J. 
alone proved the will. The estates devised to J. 
& L. had, under the provisions of a settlement, 
been respectively liable to have two sums of 
£3,000 & £1,200 respectively raised out of them. 
The right to those sums had become vested in 
testator. An action to administer testator’s 
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brought into ct., & carried to a separate 
account :—Jield: they could only 
elalin priority for such of their costs of 
suit as were relative to the separate 
aocvount.—BELL vv. BUYTrERLY, {1911 
1 I, R, $12.-~ IR. 
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estate was brought by W. one of the residuary 
legatecs against J. & L. the only question in dis- 
pute being whether the two sums of £3,000 & 
£1,200 were raisable as part of testator’s personal 
estate. It was held that they were not raisable, 
but that they had become merged in the estates 
on which they were respectively charged. The 
result of this decision was that the personal estate 
was deficient. An action had been previously 
brought in the Probate Div. by W. & another 
residuary legatee against J., impeaching the 
validity of testator’s will. 'Mhe ct. pronounced 
for the validity of the will but ordered that the 
costs of all parties in the action, should be paid 
out of the personal estate. On the further con- 
sideration of the administration action :—Held: 
(1) the personal estate & the proceeds of the sale 
of the residuary real estate must be applied in 
paying: (a) the costs, as between solr. & client, 
of the exor., & his costs, charges & expenses 
properly incurred, including his costs of the 
probate action; (6) the costs, as between party 
& party of pltf. & deft. 1. ratably ; &, there being 
a deficiency the costs of the action, so far as not 
provided for, must be borne by the specifically 
devised real estates ratably, according to their 
respective values at the time of testator’s death ; 
(2) there was no jurisdiction to charge the costs 
of the probate action, other than the exor.’s costs, 
on the real estate; (3) the above order could be 
made, though some of the specific devisees were 
not before the ct. 

Qu.: whether the order could be enforced 
against the absent specific devisees.—Re PRICE, 
WILLIAMS 0. JENKINS (1886), 381 Ch. D. 4853 55 
L. J. Ch. 501; 54 L. T. 4163 34 W. 1. 291, 


Annotation :—Refd. Re Prince, Godwin v. Prince, [1898] 
2 Ch. 225, 


8953. -——.|—An action was brought in 
the Probate Div. by an exor. to propound a will. 
The ct. pronounced in favour of the validity of 
the will, & ordered deft. to pay the costs, which 
he failed to do. Subsequently a creditor brought 
an action for the administration of testator’s 
real & personal estate, to which the exor. was made 
a deft. It then appeared that testator had left 
no personal estate, but only real estate, which 
was insufficient to satisfy the creditors in full :— 
Held: (1) the exor. was not entitled to be paid 
his costs incurred in the probate action in priority 
to the debts; (2) the estate was distributable in 
paying (a) the exor.’s costs in the administration 
action as between solr. & client; (b) pltf.’s costs 
in that action as between solr. & client; (ec) the 
debts.—e PEARCE, MCLEAN v. SMITH (1887), 56 
L. T. 228; 35 W. RH. 358. 


8954. Against joint creditor—Of solvent 
partner’s estate.|—LopGE v. PritcHanrD, No. 8236, 
ante. 








8955. Order for payment out of particular fund 
—-Whether representative’s priority affected.|— 
By the decree on further directions, in a creditor’s 
suit, the costs of all parties were directed to be 
taxed as between solr. & client, & paid out of a 
fund in ct. The fund proving insufficient to pay 
the costs, defts., the heir & administrator of debtor, 
petitioned to be paid their costs, in the first in- 
stance. But the ct. directed the fund to be 
divided amongst all the parties, in proportion to 
their costs.—SWALE v. MILNER (1831), 6 Sim. 
572; 68 E. R. 708. 


Annotations :—N.F. Gaunt v. Taylor (1843), 2 Ware, 413; 
fte Griffith, Jones v. Owen, [1904] 1 Ch. 807. 
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8956. -]—Notwithstanding an order 
on further directions in a creditor’s suit that the 
costs of all parties should be taxed as between 
solr. & client, & paid out of a fund in ct., the fund 
proving insufficient to pay all the costs, the ct. 
ordered the costs of the exors. to be paid in the 
first place.—GAUNT v. TAYLOR (1843), 2 Hare, 413 ; 
67 E. R. 170. 


Annotations :—Apld. Jennings v. Rigby (1863), 33 Beav. 
198. Conasd. Staniar v. Evans, Evans v. Staniar (1886), 
34 Ch. D. 470. Folld. Re Griffith, Jones 7. Owen, [1904] 
J Ch. 807. 


8957. J—An order on the further 
consideration of an administration action that the 
costs of all parties are to be paid out of a fund in 
ct. does not amount to a direction that they are to 
be paid equally. If the fund turns out insufficient 
to pay all the costs, the costs of administrators 
must be paid in priority to those of other parties.— 
Re GRIFFITH, JONES v. OWEN, [1904] 1 Ch. 807; 
73. L. J. Ch. 464; 90 1. T. 639. 


8958. Mortgagee’s costs of sale—Whether post- 
poned to representative costs of suit—When assets 
deficient.|—-In an administration suit by a mtgee. 
who has obtained an order for sale of the real & 
leasehold estate for payment of his debts, the 
personal representatives of testator are entitled, 
in case of deficiency of assets, to their own costs, 
charges & expenses, in priority to pltf.’s costs of 
the sale.—/?e SpENSLEY’S ESTATE, SPENSLEY 1. 
ITARRISON (1872), L. R. 15 Eq. 163; sub nom. Re 
SPENSLEY’s ESTATE, TIARRISON v. SPENSLEY, 42 
L. J. Ch. 21; 27L. T. 600 ; sub nom. Re SPENSLEY, 
SPENSLEY v. SPENSLEY, 21 W. R. 95. 


8959. |—In a suit by a legal 
mitgec. for a sale & general administration of the 
deceased mtgor.’s estate, the ct. refused to vary 
the minutes by directing, in case of deficiency of 
assets, the costs of suit of the exors. & devisees of 
the mtgor. to be paid in priority to the mtgee.’s 
costs of sale.—PINCHARD v. FELLOWS (1874), 
L. R. 17 Eq. 421; 43 L. J. Ch. 227; 29 L. T. 882 ; 
22 W. RK. 612. 























(b) Aforigagees. 
See, generally, MORTGAGE. 


8960. Mortgagee not party to suit—Consenting 
to sale of mortgaged property—Right to priority 
not waived.|—Suit by a creditor for the administra- 
tion of his deceased debtor’s estate. The estate 
being insolvent, pltf. obtained a decree for sale 
of the real estate, subject to certain mtges. with 
which it was encumbered, or free from incumbrance 
with the consent of the mtgees. Under this 
decree the real estate was sold, with the consent 
of the mtgees., who were not parties to the suit. 
Upon petition by the mtgees. for payment of their 
costs, charges, & expenses out of the proceeds of 
the sale :—Held: by consenting to the sale, the 
had not waived their right to be paid their principal, 
interest, & costs in priority to the costs of pltfs. 
in the cause.—HEPWorRTH v. Hesntop (1844), 3 
Hare, 485; 9 Jur. 796; 67 E. R. 472. 


Annotations :—Consd. Ford v. Chesterfield (1856), 21 Beav. 
426. Refd. Armstrong v. Storer (1851), 14 Beav. 535; 
Ward v. Mackinlay (1864), 10 Jur. N. S. 1063 


8961. ——- .|—Semble: a mtqgee. 
not a party to an administration suit, but who 
consents to a sale of the mortgaged property in 
the suit, is entitled to be paid his principal, interest, 
& costs out of the produce of the sale in priority 
to the costs of the parties to the suit.— Re MACKIN- 
LAY, WARD v. MACKINLAY (1864), 2 De G. J. & Sm. 
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358; 5 New Rep. 28; 34 L. J. Ch. 52; 11 L. T. 

326; 10 Jur. N. S. 1068; 13 W. BR. 65; 46 

E. R. 414. 

Annotation :—Refd. Re Oriental Hotels Co., Perry v. Oriental 
Hotels Co. (1871), L. R. 12 Eq. 126. 


See, also, Nos. 8958, 8959, ante. 


8962. Proceedings by mortgagee-—Concurrence 
in sale of mortgaged property—-Payment of mort- 
gage debt in priority to costs.|—A creditor’s _ bill 
was filed by « mtgee. who was also a simple con- 
tract creditor of testator in the cause, & in the 
course of the suit the mortgaged estate was sold, 
with the concurrence of the mtgec. & the purchase 
money paid into ct.:—Held: notwithstanding 
the nature of the suit, & that the mtgee. had 
proved his debt before the master, he was entitled 
to have the whole of the procceds of the mortgaged 
estate applied, in the first instance, in payment of 
his principal debt & interest, before the payment 
of the costs of the suit.—ALLEN v. ALDRIDGE 
(1842), 6 Jur. 159. 


8963. —— Extent of priorlty—Dependent on 
propriety of proceedings.|— Where a puisne incum- 
brancer brought an action against other incum- 
brancers & the trustees of a will for administration 
of the estate :—Ield: (1) so far as the adminis- 
tration proceedings were proper, & also for the 
benetit of the prior mtgees., pltf. was entitled to 
his costs of such proceedings out of the estate in 
priority to the prior mtgees. but must add the rest 
of the costs to his security; (2) the trustees’ costs 
of the action, so far as such costs were costs of 
administration of which the prior mtgees. had had 
the benefit, must. come out of the fund as between 
solr. & client.—e BARNE, LEE v. BARNE (1890), 
62 L. T. 922. 


8964. -]|—So far as administra- 
tion proceedings are necessary to enable mtgees. 
to realise their security, mtgecs. will be entitled 
to add to their security their administration costs 
in the action so far as they relate to their security, 
& be paid the same in priority to the administra- 
tion costs of the mtyor.’s exor.—Re BANKS, 
DAWES v. SLADEN (1896), 75 L. ‘I’. 3873 sub nom. 
fe BANKS, Daws v. Banks, 45 W. R. 206. 


Costs of mortgagee‘s representatives.|—See No. 
8911, ante. 











(c) Other Persons. 
SceR.S.(., Ord. 65, r. 1. 
8965. Plaintiff—Creditor.] — Looms  v. 
HERD, No. $938, ante. 


8966. Legatee—Getting in 
WETENHALL v. DENNIS, No. 8949, ante. 


8967. .|—Re MIDDLETON, 
Harnis, No. 8802, ante. 


8968. Heir-at-law—Executing deeds.]—Weren- 
HALL v. DENNIS, No. 8949, ante. 


8969. Person standing in place of representative 
—Company.|—In an action to administer the 
estate of testator, the conduct was given to aco. 


StTotr- 





estate.|— 
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who were large creditors. The co., having taken 
out a summons with the approval of the judge 
to recover from the solrs. who had acted for the 
exor. a sum of money received by them out of the 
estate for their costs, were ordered to pay the 
solrs. their costs of the summons, which was dis- 
missed; the co. was shortly afterwards ordered 
to be wound up by the ct., & had no means of 
paying the amount. A small sum, not enough to 
pay in full either the co.’s or the solrs.’ costs of 
the summons, remained in ct. to the credit of the 
action :—Held: the solrs. were entitled, by sub- 
rogation to the right of the co., who stood in the 
shoes of the exor., to be indemnified out of the 
estate, &, as the co. had been ordered to pay costs 
to the solrs., the latter had a right to be paid 
such costs out of the fund in ct., prior to the right 
of the co. to be paid thereout their own costs of 
the same proceedings.— Re BLUNDELL, BLUNDELL 
v. BLUNDELL (1890), 44 Ch. D. 1; 59 L. J. Ch. 
260; 62 L. T. 620; 38 W. R. 707, C. A. 


See, generally, PRACTICE. 


SuB-sEcr. 6.—PROCEEDINGS ON ORIGINATING 
SUMMONS. 


8970. Summons under R. S. C., Ord. 55, r. 3— 
Discretion of court as to costs.}—Re MEDLAND, 
ELAND v. MEDLAND, No. 8568, ante. 


8971. Summons for benefit of estate—By bene- 
ficiary or representative—Costs of all parties out of 
estate—As between solicitor & client.]—It has been 
my practice on the hearing of an_ originating 
summons, brought by trustees, or brought by a 
bencliciary adopted by trustees, as useful for 
solving questions in the administration of their 
trust, to allow the costs of all parties out of the 
estate as between solr. & client (KEKEWICH, J.).— 
Re BRADSHAW, BRADSHAW v. BRADSHAW, [1902] 
1 Ch. 4386; 711. J. Ch. 230; 861. T. 253 3 subse- 
quent procecdings (1906), 50 Sol. Jo. 439, C. A. 


Annotations :—Mentd. Re Beale’s Settlmt., Barrett 1. 
Beales, (1905) 1 Ch. 256; Jte Oliver’s Settimt., Kvered v. 
Leigh, [1905] 1 Ch. 191; Re Wright, Whitworth v. Wright, 
(1906] 2 Ch. 288; Jee Evered, Molinoux v. Kvered (1910), 

L. J. Ch. 405; Le Nash, Cook v. Frederick, {1910} 
1 Ch. 1: Re Ogilvie, Ogilvie v. Ogilvie, (1918] 1 Ch. 
492; Cochrane v. Cochrane (1922), 127 L. T. 737; He 
Cooke, Wiuckley v. Winterton, (1922] 1 Ch. 292. 


8972. -]—All the costs of appli- 
cations by originating summons in matters arising 
under wills or settlements, if made for the benefit 
of the estate, whether made by the beneficiaries 
or by the trustees, ought to be allowed out of the 
estate ; but all the costs of such applications, if 
made by beneficiarics as adverse litigants, ought 
to fall on the unsuccessful party, with the possible 
exception of those of the trustees. 


In one class of cases, the application is made by 
a beneficiary who makes a claim adverse to other 
beneficiaries, & really takes advantage of the 
convenient procedure by originating summons to 
get a question determined which but for this 
procedure, would be the subject of an action 
commenced by writ, & would strictly fall within 
the description of litigation. When once con- 
vinced that I am determining rights between 











an administration suit instituted by a | in priority to all other claima, although 


debtor, it is the estate may be I{nsuffici 
the debta proved 


rer it.—HaRrtT- 
aid RICK v. QUIGLEY (1874), 21 Gr. 287.— 


is costa, as between solr. & client, OAN. 
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adverse litigants, I apply the rule which ought, 

I think, to be rigidly enforced in adverse litigation, 

& order the unsuccessful party to pay the costs 

(KEKEWICH, J.).—Ke Buckton, BUCKTON v. 

BuckTon, [1907] 2 Ch. 406; 76 L. J. Ch. 584; 

97 L. T. 382; 23 T. L. R. 692. 

Annotations :—Apld. Re Halston, Kwen v. Halston, [1912] 
1 Ch. 435. Refd. Jte Flecher, King v. King (1918), 62 
Sol. Jo. 740. 

8973. 

v. KING, No. 8753, ante. 


8974. By beneficiaries as adverse litigants— 
Costs against unsuccessful party.|—/?e KucKTON, 
BUCKTON v. BUCKTON. No. 8972, ante. 


8975. -]——Upon a summons by the 
legal personal representatives of testator to decide 
who was entitled, deft. & three co-heiresses-at- 
law of testator were made resps., but only one of 
the co-heiresses asserted a claim & appeared to 
support it:—AHeld: the costs of the successful 
resp. must be paid by the unsuccessful resp.— le 
HALSTON, EWEN v. HALSTON, []912] 1 Ch. 435 ; 
$1 L. J. Ch. 265; 106 L. T. 182; 56 Sol. Jo. S11. 


Nee, generally, PRACTICE, 











-] — Re FLECHER, KING 








SUB-SECT. 7.—CONCURRENT ACTIONS, 
A. Costs where Action Stayed. 


8976. Costs of action stayed—-Made costs in 
action proceeding.| — LADBROKIs v. SLOANE, No. 
8066, ante. 





8977. —--- ——.] --GwyEer vv. PETERSON, 
PETERSON v. PETERSON, No. 8089, ante. 

8978. ——- ———.]—KENYON v. KrNnyon, No. 
8070, ante. 

979 ——|—Re WiliiAMS, JONES v. 


8979. 
JONES, [1882] W. N. 6. 


8980. Stay after decree in one action—Costs 
allowed to notice of decree.|—-A leygatee agrecing, 
after a decree for the administration of the estate 
obtained in Chancery by another legatee, to stop 
proceedings in a suit previously instituted by him 
in the Kixchequer, allowed his costs up to the time 
of his having notice of that decree. 


Qu. : whether, after a decree for administration 
of assets, a Jegatee will be restrained on motion 
from suing for his legacy. Qu.: whether one ct. 
of equity will prevent a party from suing in another 
ct. of equity.—-JACKSON v. LEAF (1820), 1 Jac. & W. 
229; 37K. R. 362, L. C. 


8981. ——- ——_.]—-After a decree for the ad- 
ministration of a testator’s estate in England & 
Ireland, an incumbrancer upon the Irish estate 
having come in & proved his debt, restrained from 
proceeding in a creditor's suit, instituted by him 
in the Ct. of Ch. in Ireland, receiving the costs up 
to the time of his having notice of the decree, & 
paying the costs of the application.—BEAUCHAMP 
v. HUNTLEY (MARQUIS), CLARKE v. ORMONDE 
(EARL) (1822), Jac. 546; 37 E. R. 956, L. C. 
Annotation :—Refd. Carron Iron Co. v. Maclaren (1855), 5 

H. L. Cas. 416. 

8982. .|—Creditor proceeding at law 
against the exor., after a decree, allowed his costs 
at law incurred previous to notice of the decree, 
but not his costs of the motion to restrain his pro- 
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cecdings.—ANON. (1825), 2 Sim. & St. 424; 57 
E. R. 408. 














8983. ——— -\—HAYWARD v. CONSTABLE, 
No. 8055, ante. 

8984. —— Except costs of unsuccessful 
claim against executor.|—TAYLOR v. SOUTHGATE, 
No. 8061, 

8985. —— -|—-Where pltf., a creditor of 


testator, is proceeding at law for recovery of his 
debt, after a decree obtained in a creditors’ suit 
in this ct., the order restraining the proceedings 
ought to direct payment of the creditors’ costs of 
the proceedings at law, up to the time of notice 
of the decree, where there are assets in ct. sufficient 
to pay the same.—TURNER v. DORGAN (1842), 11 
L. J. Ch. 126; 6 Jur. 356, L. C. 3; subsequent pro- 
ceedings, sub nom. TURNER v. DORGAN, MYATT v. 
DORGAN, 12 Sim. 504. 





8986. —— .|—RouskE v. JONES, No. 8062, 
ante. 
8987. ——— Subsequent costs refused- 





Whether plaintiff subjected to costs of other 
parties.|—PORTARLINGTON (EARL) v. DAMER, 
LEWIS v. DAMER, No. 8064, ante. 








8988. ——.]—-TURNER v. CONNOR, No. 
8325, ante. 
8989. ——.]—-WeEst v. SWINBURNE (1849), 


19 L. J. Ch. $1 ; 15 L. . O. S. 43 ; 14 Jur. 360. 
Annotations :-—Expld. Davey rv. Plestow (1850), 19 L. J. Ch. 
491. Refd. Cumberland v. Clark (1869), 17 W. R. 524. 


8990. |—MACMULLEN v. ACRES, No. 
8326, ante. 


8991. Costs of application to stay.|-BEAUCHAMP 











v. HUNTLEY (MARQUIS), CLARKE v. ORMONDE 
(KARL), No. 8981, ante. 
8992. -|—Semble: a creditor proceeding at 


law, & who has notice of a decree against the exor., 
is not entitled to his costs of the exor.’s application 
an injunction.—ANon. (1825), 3 L. J. O. S. Ch. 
227. 








8993. ——.]—HAYWARD v. OONSTABLE, No. 
8055, ante. 

8994. -}—TourRNER v. CoNNor, No. 8325, 
ante. 

8995. ———.]—-GRAHAM v. MAXWELL, No. 8327, 
ante. 

8996. ——.]—-Busni v. WInnEy, No. 8065, ante. 

8997. ——-.|—_WEST v. SWINBURNE (1849), 19 


L. J. Ch. 81; 151. T. 0.8.43; 14 Jur. 360. 


Annotations :— -Expld. Davey v. Plestow (1850), 19 L. J. Ch. 
491. Refd. Cumberland v. Clark (1869), 17 W. R. 524, 


8998. ——.]—-SALTER v. TILDESLEY, TILDESLEY 
v. TILDESLEY, No. 8069, ante. 


8999. Costs immediately payable—lIf assets ad- 
mitted—-Otherwise added to claim.]|—WEsrt v. SwWIN- 
BURNE (1849), 19 L. J. Ch. 81; 15 L. T. O.S. 43: 
14 Jur. 360. 


Annotations :—Expld. Davey v. Plestow (1850), 19 L. J. Ch. 
491. Refd. Cumberland v. Clark (1869), 17 W. R. 524. 


9000. ——— .]—Where two suits are 
instituted by different creditors for the administra- 
tion of the estate of deceased debtor, the form of 
order as to the payment of the costs of pltf. in the 
suit which is stayed is, that the exor. shall pay 
them if he have assets in hand; but if he have 
not, then that pltf. shall add them to his debt & 
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Sect. 8.—Costs: Sub-sect. 7, A. & B.; sub-sects. 
8&9, A. & B.) 


prove for his debt & the amount of his costs in the 
other suit. —CANHAM v. NEALE, ConBoLn v. NEALE 
(1858), 26 Beav. 266; 28 1. J. Ch. 69; 32 L. T 
O.S. 189; 5 Jur. N.S. 52; 53 E. R. 900. 
Annotation :—Folld. Mosely v. Mosely (1861), 4 L. T. 239. 








9001. -_-—— .}—MoseLy v. MOSELY 
(1861), 4 I. T. 239. 
9002. Debt undisputed.|—Kina_ v. 








KInG, No. 9004, post. 


9003. Claim disputed—cCosts reserved.|—Whiere a 
decree for the general administration of an estate 
has been made, & the ct. upon that ground 
restrains the proceedings in another, a creditor’s 
suit, the question of payment of the costs of 
pitf. in such creditors’ suit will be reserved, if the 
debt be disputed by the exors.—DAvEyY v. PLESTOW 
(1850), 19 I. J. Ch. 4915 14 Jur. 388. 


Annotation :—Refd. King v. King (1864), 10 L. T. 832. y 


9004. -]|—Where, after an administra- 
tion decree, a creditor is restrained from further 
prosecuting an action, the order usually provides 
for the immediate payment of his costs; but if 
his debt is disputed, payment will be postponed 
until it has been established in the suit.—KING v. 
KING (1864), 34 Beav. 10; 4 New Rep. 4743; 34 
1. J. Ch. 195; 10 L. T. 8323 10 Jur. N.S. 762; 
12 W. R. 1095; 55 BE. RR. 535. 

Af wiaeiee Ment. Re Life Assocn. of England (1864), 10 


ur. N.S. 76% 


9005. Payable out of estate.] —RircnHir vr. 
BERSTONE (1853), 22 L. J. Ch. 10065 17 Jur. 756. 


9006. ——.]—WHEELHOUSE tv. CALVERT, No. 
8008, ante. 


9007. No priority over costs In action pro- 
ceeding.} —W. filed a creditor’s bill to administer 
C.’s estate. An administration decree having 
shortly afterwards been made in a second suit, 
an order was made staying proceedings in the first 
suit, & directing W.’s costs to be taxed, & to be 
paid by the extrix. out of the assets. An order 
on further consideration was made in the second 
suit, ordering payment, first of the costs of the 
extrix., & then of pitf., but not providing for W.’s 
costs. W. then applied by summons for an order 
for payment of his costs of the first suit. Ife was 
offered an order for payment of them pari passu 
with the costs of pltf., but declined it. Upon 
which his application was refused. W. then 
appealed :—Held: the order for payment of W.’s 
costs by the extrix. out of the assets did not give 
them priority over the costs of the second suit; 
& as W. had refused to accept an order giving 
him all he was entitled to, his appeal must be dis- 
missed.—Fte CLARK, CUMBERLAND v. CLARK 
(1869), 4 Ch. App. 412; 17 W. R. 524, I. JU. 


generally, PRACTICE. 











B. Costs where No Stay. 


9008. Costs against plaintiff—Action for payment 
of pobet dlr bACRWOOR v. MADDISON, No. 8623, 
ante. 


9009. Decree made in second suit—First suit 
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e. Additional costs incurred through 
representative’s cunduct.J—In an ad- 
ministration action commenced by 


taxed had 
965. 


writ, pitf. was allowed upon taxation 
only such costs as would have 

he begun his proceedin 
by a summary application under rule 
Deft. claimed to have taxed to 
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continued for further relief——Costs of first sult from 
assets of second.|—CosTERT@N 7. COSTERTON, 
CLARKE v. WENN, No. 8057, ante. 


9010. Costs after notice of decree —Whether 
plaintiff entitled.|—(1) A creditors’ suit coming on 
for further directions, the fund applicable to the 
payment of the debts being small, a reference : 
to the master to apportion it between the creditors 
was dispensed with, & the apportionment directed 
to be made by affidavit. 

(2) A creditor, who had brought an action 
against the exor. of a debtor, received notice of a 
decree for the administration of his  cstates. 
After this notice, & before any application was 
made to stay his proceedings, he went on with 
the action, & obtained judgment :—Held: he 
was entitled to the costs of his proceedings after 
notice of the decree.—BeEanr v. Smiru (1851), 5 
De G. & Sm. 92; 211. J.Ch. 1765 16 Jur. 708 ; 
Of ko. BR. 1033; sub nom. Bari v. SMITH, 18 
lL. T. O. S. 219. 


9011. -—— —.]—A suit was instituted by a 
ereditor for the administration of a lestator’s 
estate, & another creditor sued the adiinistratrix 
at. law for the debt. Notice of a decree in the 
suit was given to pltf. in the action, who never- 
theless continued the action & obtained a verdict. 
for his debt & costs :—Held: the creditor was not 
entitled, as against the other creditors in the suit, 
to his costs in the action after notice of decree.— 
SHARROD v. WINGFIELD (1855), 25 Ld. Ch. 176 3 
26 L. T. O. 8.175; 1 Jur. N.S. TDD. 


See, generally, PRACTICE. 








8. -- TAXATION OF CosTs, 
See, generally, SOLICITORS. 


SUB-SEcT. 9.—-APPEAL AS TO Costs, 
A. By Representative. 
See Judicature Act, 1873 (c. 66), s. 49. 


9012. Appeal maintainable-— Unless costs in dis- 
cretion of court—-Through misconduct of repre- 
sentative.|— Farrow v. AustTIN, No. 8078, ante. 


9013. Appeal as to misconduct — Whether appeal 
as to costs.}— A creditor's bill was filed after notice 
of a decree in a simple administration suit by one 
of the next of kin of the intestate, but the decree 
was at that time imperfect in not containing the 
usual preliminary inquiries: the frame of the 
creditor’s suit was also different in making the 
heir-at-law a party, & in containing charges as to 
real estate, & as to the destruction of documents. 
The creditor’s suit having been brought to a 
hearing, the ct. made an order directing pltf. to 
pay a stated sum to the heir-at-law in lieu of costs, 
& ordered the administratrix to pay pitf.’s costs 
of suit:—Held: (1) inasmuch as the creditor 
might have obtained all the relief to which she 
was entitled in the former suit, the bill ought to 


him & set off his additional costa 
incurred by reason of the less expensive 
procedure not havi been adopted. 

e had not in the action admitted the 
right of pitf. to an account, but had 
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have been dismissed, with costs; (2) under the 
circumstances, the appeal did not fall within the 
rule precluding an appeal for costs.—MENZIES v. 
Connor (1851), 3 Mac. & G. 648; 18 L. T. O.S. 
337; 42 E.R. 409, L. C. 


9014. -|—Exors. of sole exor. of a 
deceased sole trustee whose sole exor. had never 
acted in the trust, were applicd to in Apr. 1883, 
to take steps to enable the tenant for life of a 
small sum of stock standing in the name of the 
deceased trustec to receive the dividends. In 
May, 1883, exors. handed to the solr. of the tenant 
for life the probate of testator’s will, that he might 
produce it at the Bank of England, which he did. 
After some correspondence, in the course of which 
cexors. asked for evidence of the title of the cestuis 

which did not appear to have been pro- 
duced, the solr. of the tenant for life about the 
end of May sent a power of attorney to be executed 
by exors. to enable her to receive the dividends. 
Exors. did not execute or return the power. In 
July the solr. of the tenant for life applied to exors. 
to appoint new trustees under Conveyancing 
Act, 1881 (c. 41), to which exors. replied, stating 
their ignorance of the title of the cesluis que trust. 
Ultimately, in Nov. 1883, the cestuis que trust 
presented a petition for the appointment of new 
trustees & a vesting order :—Held: (1) the repre- 
sentative of a deceased trustee is not bound at the 
request of the cestuis que trust to exercise the power 
of appointing new trustees given by above Act; 
the refusal to do so was not a sufficient reason for 
ordering exors. to pay the costs of a petition for 
the appointment of new trustees ; (2) the conduct 
of exors., who on the materials before him appeared 
to have accepted the trust by taking a transfer 
of the stock into their own names, had been vexa- 








pleaded a roleaxe, & had not objected 
to the procedure adopted : ~—//eld: 
deft.’s additional costs had not been 
incurred by reason of pltf.’s improper 


or unnecessary proceedings, 
his own conduct in not admitting the 
right to an account, & in not. objecting 
to pitf.‘s manner of procecding at the 
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tious, & they must pay the costs which would 
have been occasioned by a petition simply asking 
for payment of dividends to the tenant for life, 
& they could not be allowed any costs out of the 
fund. Exors. appealed :—Held: (3) an objection 
that this was an appeal for costs only was not 
sustainable ; (4) as the cestuis que trust had not 
taken proper steps to satisfy exors. as to their 
title, exors. had not been guilty of any such 
misconduct as is necessary to deprive a trustee 
of his right to costs out of the trust fund, & they 
must have their costs below, but as the Ct. of 
Appeal was not satisfied with their conduct they 
ought to have no costs of their appeal. | ao 
A trustee is entitled to costs unless it is adjudi- 
cated against him that he has been guilty of mis- 
conduct & until that is adjudicated his costs are 
not within the discretion of the ct. whether he 
has been guilty of misconduct is a matter on 
which an appeal must lie (CoTTron, L..J.).—e 
Kwnioitr’s Wit. (1884), 26 Ch. D. 82; 50 L. T. 
550; 32 W. R. 417, C. A. 
Annotation :—Gencrally, Refd. Re Carthew, Ite Puull (1884), 
61 L. T. 435. 


Compare Nos. 8561, 8037, ante. 


B. By Other Persons. 


9015. No right to appeal—Where costs in dis- 
cretion of court.|—2te MCCLELLAN, MCCLELLAN uv. 
MCCLELLAN, No. 8679, ante. 


9016. —— -}—WILLIAMS v. 
8677, ante. 


9017. Costs ordered out of specific fund—Excess 
of accumulation under Accumulation Act, 1800 
(c. 98)—Right of appeal.]— Eyre v. MARSDEN, No. 
8829, ante. 


JONES, No. 





earliost possible stage; & the case 
therefore did not come within rule 
1195.— Moon v. CALDWELL 

15 }? lt. 159.—CAN. 
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Aliens , ‘ ‘ . See ALIENS. 

Colonies ‘ 3 . os DEPENDENCIES. 

Conflict of Laws. . 53 CONFLICT OF LAWS. 

Courts . : : . gy OourtTs; Maats- 
TRATES. 

Criminal Procedure . 5, ORIMINAL LAw. 

Foreign Jurisdiction of the 

Crown : ‘ . « OONSTITUTIONAT 

Law. 


EXTRADITION AND FUGITIVE OFFENDERS. 


Habeas Corpus generally . See OROWN PRACTICE. 


Home Secretary. - 95 OONSTITUTIONAL 
Law. 
Prisons : 5 +» PRISONS. 
Punishment for Criminal 
Offences, ; . », ORIMINAL LAw. 
Secretaries of State. . 99 CONSTITUTIONAL 
LAW. 
Summary Jurisdiction, 
Courts of . ‘ . 9» MAGISTRATES, 


Part I|——Extradition to Foreign Countries. 


SeEcT. 1.---EXTRADITION TREATIES. 
SUB-SECT. 1.—IN GENERAL. 


Extradition treaties in force.}—See Index to 
Statutory Rules & Orders in Force on June 380, 
1924, pp. 284, 285. 


1. Conditions precedent to extradition — 
Foreign law provision for ears crime— 
Extradition Act, 1870 (c. 52), s. 3 (2).]—B. was 
arrested in the ‘island of Jersey, under a warrant 
issued pursuant to above Act, & was sent to prison, 
there to remain for fifteen days, after which he was 
to be surrendered to the French authorities. He 
had been condemned by a French ct., upon a 
judgment for three separate offences, one of which, 
abus de confiance, was not within the existing 
extradition treaty between this country & France, 
nor within above Act. By above sub-sect. “a 
fugitive criminal shall not be surrendered to a 
foreign state, unless provision is made by the law of 
that state, or by arrangement, that the fugitive 
criminal shall not, until he has been restored, or 
had an opportunity of returning, to her Majesty’ 8 
dominions, be detained or tried in that foreign 
state for any offence committed prior to his sur- 
render, other than the extradition crime proved by 
the facts on which the surrender is grounded "’ :— 
Held: under the existing Jaw of France such a 
provision is made, & therefore B. was not entitled 
to be discharged. 

Semble: sect. 27 of above Act has the effect of 
keeping in full force the treaty, though it repeals 


UIC ZAUL Pans u ty BIVS AW WELT Le ZLE 


(1872), 42 L. J. Q. BL.173; 27. T. S44; 12 Cox, 


1 C. GC. 808. 


2. -]—-Upon the committal of 
a fugitive criminal under sect. 10 of above Act, 
upon alleged charges of forgery committed in the 
State of New York, it was suggested that, upon 
being extradited, the prisoner might be tried in 
America for some charge other than the alleged 
charges of forgery in respect of which she had been 
surrendered, & accordingly a rule nisi for habeas 
corpus was granted: —Held: the rule must be 
discharged, since the Govt. of the United States 
of America had made provision for above sub-sect. 
of above Act, & a fugitive criminal would be tried 
there solely for the offence in respect of which he 
had been surrendered.— fe WoopDitaLL (1888), 57 
lL. J. M. (. 72; 59 L. T. 649; 52 J. P. 646; 
4T. 1. R. 5325 16 Cox, C. C. 478, D. C. 


3. Treaty incorporated with Extradition Act— 
Limitation of operation of Act.]—KH. v. WILSON, 
No. 9, post. 








_— 


Svup-secr. 2.—-APPLICATION OF EXTRADITION 
ACTS BY ORDER IN COUNCIL. 
4. How Iimited—Subject to terms of treaty.] - 
HK. v. WILSON, No. 9, post. 
-}—See Extradition Act, 1870 (c. 52), 





s. 4. 
Application to British Dominions & Possessions. ] 
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PART I. SECT. 1, SUB-SECT. 1. 


a. Conditions precedent — to et d. 
tradition.) — Independent of — special 
compact, no State is bound to deliver 
up fugitives from justice upon the 
demand of s. foreign State, & there is 
no rule of the law of nations which 
requires the Supreme Ct. of Queensland 
to assist the police of a foreign dominion 
in bringing gS ta to justice.—- 
R. ov. pings Bae KING (1860), 1 
Q. 8. C. BR. 

b. W. ie “Liberal tnterpretation of 


treaties proper.J}—hi. v. MORTON (1868), 
19 C. P. 9.—CAN. 


deast 
Whether 


from, & 
of 1903), 3s. 
applicable to 





6 A. R. 386.—CAN. 


Indian 
included 
France.}—By the treaty with France, 
1878, the East Indian possessions of 
the two owe are ere there- 

a o6 A) 
within qnaian Extradition Act (XV. 
2 (a), & Chapter IJ., the 
provisions of which ig not, therefore, 

sucl 
lee ALl v. ht. (1919), Te 3 IL 


J—C 
1 State c 


Order in Council of May 16, 1878, 
aehor the English Extradition Acts, 

70, 1873, to the case of France &, 
therefore, by reason of Extradition 
Act, 1870, s. 24, to the Kast Indian 
postossions of France as ner thereof,— 

e¢ CULLINGTON (1920), I. L. R. 48 
Calc. 328.—IND. 


PART I. SECT. i, SUB-SECT. 2. 


41. How limtted—Subject to terms 
of treaty.}—The ordinary meaning of 
the language used in a treat Mar ehid se 
pee bill A habe cannot be regulated by the 

a) meaning given by such language 


possessions —— 


in freaty with 


State ”’ 
ons.— 


oR 47 


handernagore is 


: a % Forcign as defined b by an Act of Parliament passed by 

c. Extradition to United Statee— | Indian lextradition Act, 8. 2 (c), one of them. ‘The effect of an Order 
Application of Imperial Acts.}—40 oo revisions of Chapter uw thereof { in Council in penance of Extradition 
Vict. c. 25 (PD), is not in force, but he followed before a fugitive {| Act, 1870 recting that the Act 
the law & practice relating to the can be surrendered to the French ahr ap i to on extradition treaty 
extradition of fugitive criminals be- | authorities. The concludin ortion | with ats re. State, is not that the 
tween the United States & Canada, is | of Art. XVI. of the treat with ‘prance treaty is to be construed as if it were 


to be found in the Ashburton Treaty, 


of 1876 does not exclude ita East pet 


of the Act, or that the statutory 


Art. X., $1 Vict. c. 94 (D), 33 Vict. | Indian possessions, but is a savin terpretation lying to the Act 
c. 25 (D), & the Imp. Acta, 33 & 34 | clause {ntended to preserve intact shall. be a lied ‘to ito. the ¢ treaty.— He 
Vict. c. 52, & 36 & 37 Vict. c. 60.— eclal arr: ment established by 


R. v. BROWNE (1871), 31 C. P. 484; . of the 


reaty of 1815. 


GERHARD (No. 2) (oui 27 V. L. R&R. 
The | 484.—AUS. 


Part ].—ExXTRADITION TO FoREIGN CoUNTRIES. 


SEctT. 2.—APPLICATION OF EXTRADITION ACTS. 
SUB-SEcT. 1.——PERSONS. 
Fugitive criminal—Definition. }—See Extraditi 
Act, 1870 (c. 52), 8. 26. Ee nee 
5. ——— Convicted ‘‘par contumace ’’? —In 
France.}—Re Coppin, No. 100, post. 
See, now, Extradition Act, 1870 (c. 52), s. 26. 


6. Offender outside state seeking sur- 


render—Fraud by post.}—R. v. Jacospr & HIER, 
No. 49, post. 














7. -}—N., being in Southamp- 
ton, wrote & sent certain letters containing alleged 
false pretences to certain persons carrying on 
business within the jurisdiction of the German 
Empire, thereby inducing them to part with 
certain goods & deliver them to his order to certain 
persons in Hamburg. N. also sent to the same 
persons certain alleged forged cheques in payment : 
—Held: N. was a fugitive criminal within the 
Extradition Act, 1870 (c. 52), s. 26, & was rightly 
committed by the police magistrate to await the 
warrant. of the Secretary of State for his extradi- 
se i v. NILUINS (1884), 53 I. J. M. C. 157, 


Annotation :—Folld. R. v. Godfrey, [1923] 1 K. B. 24. 


8. -———- False pretence through partner.] 
—By Iixtradition Act, 1870 (c. 52), 8. 26, a fugitive 





criminal is defined as ‘‘ any person accused .. . ' 


of an extradition crime . 
‘country. 


Appct. was charged with obtaining goods by 
false pretences in Switzerland, the false pretences 
being alleged to be made in that country by a 
partner at the procuration in this country of appct. 
Lhe latter was not physically in Switzerland at 
the time when the pretences were made nor had he 
been there since. He was arrested in England :— 
Held: he was a “‘ fugitive criminal ’”’ within above 
sect., &, accordingly, he could be extradited.— 
R. v. GODFREY, [1923] 1 K. B. 24; 92L. J. K. B. 
205; 128 L. T. 115; 86 J.P.219; 39 T.L.R. 5; 
67 Sol. Jo. 147; 27 Cox, C. C. 338, D.C. 


9. British subject—Treaty with Switzer- 
land—-Extradition Act, 1870 (c. 52), s. 2.}-A 
treaty having been made between this country & 
the Swiss Govt. under above Act, which provided 
that no Swiss should be delivered up by Switzerland 
to the govt. of the United Kingdom, & no subject 
of the United Kingdom should be delivered up by 
the govt. thereof to Switzerland; & an Order in 
Council having been made, which directed that 
above Act should apply in the case of the treaty :— 
Held: the treaty must be taken to be incorporated 
with, & to limit the operation of above Act, & 
no British subject in this country could be sur- 
rendcred to the Swiss govt. 


I cannot entertain a shadow of doubt that, in 
accordance with the special provision in Extradi- 
tion Act of 1870, by which Her Majesty may make 
the treaty & the application of the Act subject to 
any terms & conditions that she may think proper : 
the Order in Council must be co-extensive with & 
limited by, the treaty. I must therefore take it 
that the Order in Council has embodied the terms 


- « Who is in” this 
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{. Fugitive criminal—British eub- 
ect.jJ— Art. 2 of the Extradition 
aty between England & France 
which providen that native born or 


are excepted 
1870, 


naturalised cubic’ of either country 
om e » 

the operation of Extradition Act, 

& under that Act an E 

who has been convicted in 

transported to New Caledon! 
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of the treaty & that the Act is only applicable so 
far as it can be applied consistently with the terms 
& conditions therein contained (CocKBURN, C.J.). 


The Act proceeds upon the fact that there has 
been some arrangement between this country & a 
foreign state & accordingly we find that in this 
particular case a previous arrangement had been 
made which is stated in the Orders in Council & 
yet [counsel] asks us to disregard this arrangement 
altogether, & to hold that the Act applies in its 
entirety, although the arrangement itself contains 
an exception & condition. 'The Act declares that 
certain crimes shall or shall not be the subject of 
extradition. Suppose that by the treaty certain 
crimes were omitted, could it be contended that, 
although the Order in Council recited the treaty 
in terms yet still the Act applied (FIELD, J.).— 
R. v. WILSON (1877), 3 Q. B. D. 42; 48 L. J. M.C. 
37; sub nom. Re WILSON, 37 L. T. 354; 41 J. P. 
708; 26 W. R. 44; 13 Cox, C. C. 630, D.C. 


Annotations :—Consd. R. v. Ashforth (1892), 8 T. L. R. 283; 
Re Galwey, [1896} 1 Q. B. 230. Distd. R. v. Brixton 
Prison, {1911] 2 K. B. 82. 


10. ——- Onus of proof of nationality. ]|— 
The prisoner asserts that he is a British subject. 
The onus rested upon him of showing that he is a 
British subject—that is, either born in this country, 
or, if born abroad, born of parents of British 
nationality (LORD COLERIDGE, (©.J.).—Re GUERIN 
(1889), 5 T. L. R. 188, D.C. 


11. ——- ——— Treaty with Belgium, 1887— 
Discretion of Secretary of State.]—(1) By a treaty 
made between this country & Belgium the con- 
tracting parties undertook to deliver up to each 
other reciprocally fugitive offenders accused of 
certain specified offences; but it was expressly 
provided that ‘‘ in no case, nor on any considera- 
tion whatever, shall the high contracting parties 
be bound to surrender their own subjects, whether 
by birth or naturalisation.”” The surrender of a 
British subject was demanded by the Belgian 
Govt. in respect of certain extradition offences of 
the commission of which there was sufficient primd 
facie evidence to justify his extradition, & an order 
for his committal was made by a magistrate with a 
view to his surrender :—Held: the accused, 
although a British subject, was a person “‘ liable 
to be surrendered,’ within Extradition Act, 1870 
(c. 62), 8. 6, & the order of committal was rightly 
made. 


(2) Under the provisions of the treaty with 
Belgium, the ordinary proceedings in extradition 
may be taken in the case of a British subject ; it 
is not necessary that in each particular case the 
surrender should be the result of negotiations 
between the respective Govts. & of an express 
consent by the British Govt. to the extradition. 


(3) The surrender of a British subject to Belgium 
under Extradition Act, 1870 (c. 52), now rests in 
the discretion of the Secretary of State.—Re 
GALWEY, [1896] 1 Q. B. 230; 65 L. J. M. C. 38; 
73 L. T. 756; 44 W. R. 313; 12 T. L. R. 150; 
40 Sol. Jo. 213; 18 Cox, C. C. 2133; sub nom. R. 
v. GALWEY, 60 J. P. 87, D. C. 


12. ——— Subject of foreign state—-Treaty with 
the Netherlands.}—(1) An extradition treaty 
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Sect. 2.—Application of Extradition Acts: Sub- 
‘sects. 1 & 2, A.) 


between the United Kingdom & the Netherlands 
provided that the Govts., parties to the treaty, 
reciprocally deliver up to each other any persons 
who, being accused of any of certain specified 
crimes committed within the jurisdiction of the 
party requiring the extradition, should be found 
in the territories of the other party. The treaty 
further ee that neither of the contracting 
govts. should be bound to deliver up its own 
subjects, & that a person arrested under the treaty 
in either country should be discharged, if within 
fourteen days a requisition should not have been 
made for his surrender by the diplomatic agent of 
‘* his’? country :—Held: the provisions for the 
extradition of criminals under the treaty were not 
confined to persons who were subjects of the state 
requiring the extradition, but applied to all persons 
who had committed any of the specified crimes 
within the jurisdiction of such state of whatever 
nationality they might be, except subjects of the 
state from which extradition was required. 


(2) A document produced before a magistrate 
as the ‘‘ foreign warrant ’’ of arrest under Extradi- 
tion Act, 1870 (c. 52), s. 10, was sealed with the 
seal of the department of justice at the Hague, 
& purported to be a copy of the record or minutes 
of a certain order or decree of the Criminal Ct. 
of Justice there, setting forth the charges against 
the criminal whose extradition was sought, & 
authorising proceedings against him & his arrest :— 
Held: the production of such a document before 
the magistrate was a sufficient compliance with the 
provisions of Extradition Act, 1870 (c. 52), s. 10, 
which provides that the magistrate may commit 
the criminal to prison, if, inter alia, the foreign 
warrant authorising his arrest is duly authenticated. 
—R. v. GANZ (1882), 9 Q. B. D. 93; 511L. J.Q. L. 
419; 46 L. T. 592, D.C. 


Annotations :—As to (1) Consd. R. v. Brixton Prison, 
R. v. Holloway Prison, (1912) 2 K. B. 578. <As to (3) 


Refd. Hx p. Piot (1883), 48 L. '. 120. Generally, Mentd. 
irs Brixton Prison, Ex p. Savarkar, (1910] 2 K. Bb. 


-}-See, also, Treaty with Ecuador, 
1880 ; Treaties with United States of America, 
&, generally, Treaties with particular States 
requisitioning. 


13. Extradition proceedings abroad in- 
valid—-Subsequent proceedings in England. |— 
(1) Habeas Corpus Act, 1679 (c. 2), s. 6, only 
applies where the return to the second writ of 
habeas corpus raises for the opinion of the ct. the 
same question with regard to the validity of the 
grounds of detention as the first. Therefore, 
where a prisoner, a German subject, was discharged 
from custody upon directions given by a High Ct. 
of Judicature in India in the nature of habeas 
corpus on the ground that his detentign was illegal 
in consequence of an informality in the course of 
proceedings before a magistrate for the extradition 
of the prisoner from India to Germany :—Heild : 
he could be re-arrested in England & committed 
by a magistrate for extradition to Germany in 
proceedings validly conducted before him upon the 
same charge as that which formed the subject of 
the invalid extradition proceedings in India. 





—Application of Dominion statute.}\— Vict. c. 91 

The only existing law as to th - ‘anadie : 

dition of criminals between the Unitel v lan, Extradit 
States & Ca 


nada is Imperial Act, 1870 
(33 & 34 Vict. c. 53), modified by 31 


EXTRADITION AND FuaitTIvE OFFENDERS. 


By art. 4 of the Extradition Treaty with 
Germany, 1872, extradition is not to take place 


‘ if the person claimed has already been “tried & 


(D), & 33 Vict. Cc. rr 


Vict. c. 25 (D), ages aint apply to 
criminals from the United Statey, RS 
the operation of Imperial Act, 1870, 


discharged ’’ :—Held: the prisoner had not been 
‘tried & discharged ”’ in India, inasmuch as the 
word “tried ’”’ in the treaty is used in the strict 
sense of the term, & does not include a preliminary 
investigation as to whether there is sufficient 
evidence for extradition. 


(3) The prisoner was charged with obtaining 
money & goods by false pretences from D. There 
was evidence that the prisoner, D., & a third person 
played a game of cards [rouge ct noir] at which the 
prisoner & the third person in collusion cheated 
D. As the result of the play a sum of 80,000 
marks, about £4,000, was won from JD. by the third 
person. The third person drew some blank bill 
forms out of his pocket, & the prisoner requested 
D. to accept one. D. accordingly wrote his 
acceptance upon it, & it was subsequently signed 
by the third party as drawer & endorsed by him & 
the prisoner :—Held: there was evidence upon 
which the prisoner could properly be charged with 
obtaining money & goods by false pretences, & 
as that crime is included in the Extradition Treaty 
with Germany, 1872, an order could be made for 
the extradition of the prisoner from Ingland to 
Germany.—R. v. BRIXTON PRISON (GOVERNOR), 
Ex p. STALLMANN, [1912] 3 K. B. 424; 8&2 
L. J. K. B. 8; 107 L. T. 553; 77 J. P. 5; 28 
T. L. R. 572; 23 Cox, C. C. 192, 1. C. 


14. Discharged criminal—Treaty with Nether- 
lands, 1874, Art. 4.}—HK. v. HonLLoway PRISON 
(GOVERNOR), Ea p. BUDDENBORG, No. 115, post. 


15. ——- Treaty with Germany, 1872, Art. 4.]— 
By art. 4 of the Treaty between Great Britain & 
yermany for the Mutual Surrender of Fugitive 
Criminals of May 14, 1872, it is provided that. 
extradition shall not take place if the person 
claimed has already been tried & discharged. By 
art. 5 of the Treaty extradition shall not take place 
if exemption from prosecution or punishment has 
been acquired by lapse of time according to the 
laws of the State applied to. A criminal was by 
a competent ct. in Germany sentenced to a term 
of imprisonment for several extradition crimes. 
Before the term had expired he was, under an 
article of the Criminal Procedure Ordinance of the 
German Empire, released from custody on account 
of his health, but with the liability to be called upon 
subsequently to serve the residue of the term of 
imprisonment. At a subsequent date, when the 
term of imprisonment, if it had been served 
continuously, would have expired, the criminal 
was called upon by the competent authority in 
Germany to serve the residue of the term :—Held: 
(1) he had not been discharged within the meaning 
of art. 4 of the treaty; & (2) exemption from 
punishment had not been acquired by lapse of 
time according to the laws of the State applied to 
within the meaning of art. 5 of the treaty; & the 
criminal was liable to be extradited.—R. v. 
BRIXTON PRISON (GOVERNOR), E'x p. CALBERLA, 
{1907) 2 K. B. 861; 76L. J. K.B.1117; 98 L. T. 
100; 71 J. P. 609; 23 T. L. R. 737; 51 Sol. Jo. 
721; 21 Cox, C. C. 544, D. C. 


16. ——.}—-R. v. Brixton PkRison 
(GOVERNOR), Ez p. STALLMANN, No. 13, anile. 





has not ‘“‘ ceased or been suspended 
within Canada.’’—He WILLIAMS (1878), 
7 P. R. 275.-—CAN, 

h. Accessory to 
sory before the fact is 


D). 
“4 


crime.}--An acces- 
liable to 


Part J.—ExTrRADITION to ForEIGN CoUNTRIES. 


17. Escaped convict—Treaty with France, 
1876, Art. 1.]—Appct., a French subject, was 
convicted in France of robbery with violence, a 
crime specified in the Extradition Treaty between 
Great Britain & France, & sentenced to a term of 
imprisonment. While undergoing his sentence he 
broke out of prison & escaped to England. An 
order having been made by a police magistrate 
committing appct. for extradition to France as 
having been convicted of the crime, a rule for a 
writ of habcas corpus was applied for, appct. 
contending that neither Extradition Act, 1870 
(c. 52), nor the Extradition Treaty with France 
applied to the case of a convict who broke out of 
prison, & that the offence of prison breach was not 
an extraditable offence :—Held: the committal 
for extradition was right as appct. was “‘ a fugitive 
criminal alleged to have been convicted of an 
extradition crime ’’ within Iixtradition Act, 1870 
(c. 52), 8. 10, & a person ‘‘ convicted of a crime ” 
within Art 1 of the Extradition Treaty with 
France.—-Lxz p. Moser, [1915] 2 K. LB. 698; 84 
da J. 1K. B. 1820; 113 1. 7.496; 31 T. L. R. 384, 
438 ; 25 Cox, U. U. 69, LD. C. 

18. Accessory to crime—Married woman— 
Husband’s fraudulent bankruptcy.|—AHe Coun- 
HAYE, No. 103, post. 

3 -»}—See, now, Mxtradition Act, 1873 (c. 60), 
8. 3. 


19. Political offenders —- Anarchist.| — Jive 
MeEuNIER, No. 37, post. 


See, further, Sub-sect. 2, B., post. 


20. Nationality of accused—Issue ordered to 


SUB-SECT. 2.—OFFENCES. 
A. In General. 

See, generally, Wxtradition Act, 1870 (c. 52), 
sched. 1; Extradition Act, 1873 (c. 60), s. 8, & 
sched., & ‘I'reaties with particular States 
requisitioning. 

21. General rule.}—(1) The offence in English 
law of fraudulent falsification of accounts by a 
director, public officer, or member of a public co. 
is an offence within the I’rench Code Penal, art. 147, 
& is covered by the expression ‘‘ faux en écritures 
de commerce’’ in that art. Although it may not 
amount to forgery according to English law, that 
offence is an extradition crime within the French 
version of art. 3 (2) of the extradition treaty with 
France, & within the English version of art. 3 (18) 
- ag same treaty, & also within the Extradition 

cts. 


The conditions of cxtradition, the fulfilment of 
which wo have in this case to consider, are the 


extradition, but an accessory after the 
fact is not.—K. v. BROWNE (1881), 
6A. It. 386; 31 C. P. 484.—CAN. 


PART I, SECT. 2, SUB-SECT. 2.—A. 


211%. General rule.j]—‘“ The offence 
for which he was surrendered ”? within 
the Kxtradition treaty with U.S.A., 
refers to the apecitic offence with which 
the accused was charged in the com- 
plaint upon which his extradition was n 
obtained. Rt. v. Buck, [1917] ; by wrung 
W. W. RR. 117; 29 Can. Crim. Cas. 
45.—CAN. 


law of both 
L. J. 85.—AU 


eee 


countrics.}] — Rh. vt. 
Begone Ex g: STRUTT (1901), 11 


1. J—Er p. 
(1876), 22 L. C. J. 109.—CAN. 


m. = _* ia —-.] 
(1895), 22 A. R. 386.—CAN, 


---—— Offence 
name.j}—Where there is 
evidence of the commission of an act 
which is recognised as a crime by the 
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following: The imputed crime must be within the 
treaty ; it must be a crime against the law of the 
country demanding extradition; it must be a 
crime within the English Extradition Acts; & 
there must be such evidence before the committing 
magistrate as would warrant him in sending the 
case for trial if it were an ordinary case in this 
country (LORD RUSSELL, C.J.). 


(2) I think I have correctly stated the view of 
the facts taken by the learned chief magistrate. 
Weare not a ct. of appeal on questions of fact from 
him. We have only to see that he had such 
evidence before him as gave him authority & 
jurisdiction to commit. But lest there should be 
any misapprehension, I think it well that the view 
of the ct. should be presented to him & that the 
order of committal should be remitted to him in 
order that it may be made clear in respect of what 
crime of ‘‘ fuuz.’’ A. is committed (LORD RUSSELL, 
C.J.).—Re Anton (No. 2), [1896] 1 Q. B. 509; 
65 L. J. M. C. 50; 74 L. T. 249; 60 J. P. 132; 
44 W. R. 351; 12 T. I. R. 1893; 40 Sol. Jo. 258 ; 
18 Cox, C. C. 277, D. C. 

Annotations :-—As to (1) Consd. R.v. Dix (1902), 18 T.L. R. 
231; lt. vw Brixton Prison, Ez p. Stallmann, [1912] 3 
K. B. 424. Refd. R. v. Holloway Prison (1900), 16 
T. L. R. 247; R. v. Brixton Prison, Re Percival (1907), 
76 L. J. K. B. 619. Aas to (2) Consd. R. v. Holloway 
Prison, He Siletti (1902), 71 L. J. K. B. 935; v. 
Brixton Prison, Ex p. Servini, [1914) 1 K. B. 77; 
KR. v. Brixton Prison, Ex p. Perry, (1924) 1 K. B. 455. 
22. Inclusion in treaty—Inclusion in Act.}— 

R. v. WiLson, No. 9, ante. 


23. -}—-te ARTON (No. 2), No. 2], 
ante. 


24. Offence constituting crime—By law of 
both countries—Forgery under local but not under 
general law of state.|—(1) Extradition Act, 1843 
(c. 76), between this country & the United States 
of America, following the language of a treaty 
between them, enacts that all persons “ charged 
with the crime of murder, or assault with intent 
to commit murder, or with the crime of piracy, or 
arson, or robbery, or forgery, or the utterance of 
forged paper,” may be delivered up to justice :— 
Held: this must be understood to inean such acts 
as amount to any of those offences according to the 
law of England & the general law of the United 
States, & does not comprise offences which are 
only such by the local legislation of some particular 
state of the American Union. 

(2) A. was paying teller of a bank at New York, 
& as such was accountable for the cash at the bank. 
He kept the usual paying teller’s book called the 
proof book, & proved his cash by it every day. 
From this book the general bookkeeper took his 
figures to show the condition of the bank on the 
general ledger from day to day. The book in 
question was one of the books of account of the 
bank, & the property of the bank. In it he entered 
by the paying teller from the receiving teller’s 
books, or from the lists of deposits, the money 








k. Offence constituting crime— By law of Canada & the law of the country 


demanding the extradition of the 
accused person, extradition will lie, 
though in the procee therefor the 
offence is referred to by the prone 


WORMS name.—He GROSS (1898), 25 A. R. 
-- CAN. 





oO. ——.] oes Where the de- 
tnunding country is one of the United 
Statea, it is sufficient if the imputed 
crime be a crime according to the 
law of that State, although not an 
offence a see the general laws of the 
United States.—Re CoLLins (1905), 11 


— Re MURPHY 


referred to 
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received each day, & also the amounts paid out b 
the paying teller, or amounts for which the ban 
was responsible cach day. ‘The proof book also 
contained a statement of the assets of the bank in 
coin & cash, so that the proof books should each 
show each day the exact amount of money in the 
bank. A. falsely & with intent to defraud entered 
a certain sum in this book as assets of the bank :— 
Held: this was not a forgery by the law of England 
or the general] law of the United States, and there- 
fore that he could not be given up under Extradi- 
tion Act, 1843 (c. 76).—Re Winpsor (1865), 6 
B. & S. 522; 6 New Rep. 96; 34 L. J. M. C. 163 ; 
12 L. T. 307; 29 J. P. 327; 11 Jur. N. S. 807; 
10 Cox, C. C. 118; 122 E. R. 1288; sub nom. R. 
v. WINDSOR, 13 W. R. 655. 


25. ——- ——— Piracy jure gentium.]—A.-G. 
FOR COLONY OF Hona Kong v. Kwox-a-SinG, No. 
32, post. 


26. —— Technical name of crime— 
Equivalent for foreign term.]—Re ARTON (No. 2), 
No. 21, avile. 


27. ——_ —«——- ——  ———.}— The first point 
arose on the information for larceny. In that 
information it was alleged that the prisoner had 
received deposits when the bank was insolvent or 
in failing circumstances. The <A.-G. at once 
conceded that there was not an offence by the 
law of England. Accordingly the proper course to 
take would be that pointed out by He Arton (No. 2), 
No. 21, ante. The order of committal should be 
remitted to the magistrate in order that it might 
be made clear to the magistrate that the prisoner 
was not to be extradited in respect of the offence 
alleged in the information for larceny... . ‘he 
essential thing was to see whether what the evidence 
showed primd facie that the prisoner had done 
was a crime in both countries & within the treaty. 
. - . It was not essential that the offence should 
be called by the same name in both countries 
(Daring, J.).—It. v. Dix (1902), 18 LT. L. R. 231, 








28. Offences committed before Act passed— 
Whether extraditable.}—It appeared to him very 
doubtful whether under this treaty a merchant 
committing forgery of a bill of exchange in the 
United States with the intention of providing for 
it at maturity, & coming over here animo revertendi, 
& therefore not a fugitive from justice, could be 
taken & given up to the American Government. 


B.C. R. 436; 2W.L. R. 164; 10 
Can. Crim. Cas. 70.—CAN. he can 


foreign law.—RHe 








Pp. -)-— Before a person 
can be committed for extradition it 
must be established that the offence 
with which he is eaart be ig one against 


3 odde 


but prisoner is at libert 
by givin 
ING, THE WILLIAM 
TarscoTr CasE (circa 1873), 1 J. It. 


EXTRADITION AND FuGITIVE OFFENDERS. 


‘‘ Being fugitive,’’ mcant being so at the time when 
the law was to be put in force. If so, then it 
would appear that the word ‘‘ committing ’’ meant 
committing after the treaty. That must be the 
construction of the treaty, & the construction of the 
Act of Parliament must correspond ; for they were 
bound to advert to the treaty to discover the 
meaning & intention of the Act of Parliament ; 
&, therefore, the word ‘‘ committed ” could not be 
referred to transactions before the date of the 
treaty (PLATT, B.).—He p. Cuinron (1845), 6 
State Tr. N. S. App. A. 1105; sub nom. KR. v. 
CLINTON, 6 L. T. O. S. 66. 


29, ——- ——.]—Re CouNnHAYE, No. 108, post. 


30. Offences committed before treaty made— 
Whether extraditable.J—R. v. AsurortH, No. 53, 
post. 


B. Particular Offences. 

For list. of specitic offences, see Extradition Act, 
1870 (c. 52), sched. ; Extradition Act, 1873 (c. 60), 
s. 8, & sched. 

31. Piracy jure gentium—Jurisdiction of re- 


quisitioning state excluded.]—Jtc TIvNAN, No. 43, 
post. 








32. -I—By an ordinance of Hong 
Kong, No. 2 of 1850, it is enacted that magistrates 
may issue warrants for the apprehension of Chinese 
subjects in the colony charged with “ any crime or 
offence against the laws of China,” & the magistrate 
may, on ascertaining probable cause for the charge, 
commit such persons until the gaoler shall receive 
orders from the Governor relative to further 
detention, or to transmission of such persons to the 
Chinese authorities :—Held: (1) the words “ crime 
or offence’? in the above ordinance must be 
confined to those ordinary crimes & offences which 
are punishable by the laws of all nations, & which 
are not peculiar to the laws of China: (2) murder 
by a subject of China of a person not a subject of 
China, committed outside Chinese territory, was 
not a crime against the laws of China within the 
Toeaning of the ordinance; (3) there being 
sufficient primd facie evidence before the magistrate 
that resp. had committed an act of piracy jure 
gentium to justify his commital for trial, it was the 
duty of the magistrate to have committed him for 
trial at Hong Kong; & a warrant by which the 
magistrate authorised the Governor, if he thought 
fit, to deliver resp. to the Chinese authorities, was 
illegal, & beyond the jurisdiction of the magistrate. 
—A.-G. FoR COLONY oF Hone Kono v. Kwok- 


to rebut. it if 


T. PART I. SECT. 2, SUB-SECT. 2.—B. 
evidence of the 


t. Arson.) — FP. was sentenced in 
France to 10 years hard labour & 
10 years surveillance for arson, which 
sentence according to the fow of 
France involved banishment to New 


the law, not only of the demanding s. Must be extradtlable.})—— D. an i 
ebpart but also of Canada.—ite American citizen, cacaped from Ge 10 ven bard eeoue eto ae 
Alte Ee ey, 22 eye Le Ht. 853; 5 Mozambique while in custody serving surveillance bad expired P. escaped to 
. L. R. 350.—CAN. & sentence of imprisonment for this colony :—Held: he could be 
q. —— ——.J— Ht. wv, Frannery, ™urder, & was arrested in Durban, extradited, as when he escaped he was 
{1923] 3 W. W. It. 97; 3D. L. Rt. 689 ; under a warrant issued by a local of his 


40 Can. Crim. Cas. 263.—CAN 


-J—If the particula 
act with which prisoners ane changed 


r.eo-— 





within the terms of the Ashburton 


»  Tnagistratce, at the instance of the 
Portuguese consul. 
with oe Ete oo custody, & 
was com y tho 
eapears to be such an offence ag will Peels to await his surrender to the 

ortuguese authorities :—Held: the 


still undergoing that portion 
pocealtated 


sentence which n 

maini on New agg it iors ape 
8.—. cr p. TITOTT 

trate to 16N.S. W. L. R. 275; 12.N. 8, w 

W. N. 37.—AUS., 


h = 
He was charged = 


Treaty expounded in the sense of offence charged 

: : against D. was not a. Lurceny.}J— M. was sontenced 

Lehane ee law, it is, prima facie, to be eoxtraditable, & the roceedingr before in France to relegation for life in 

i tie emcunt to the offence acevfd- the magistrate should be sct axide, & New Caledonia. ‘The fifth offence for 

ing he w ofthe country demanding DD. released from custody.—McDavip which the sentence of relogation was 
tradition. That isthe presumption,  v. R. (1921), 42 N. L. HK. 362.—8. AF. imposed was larceny :—Held: MM. 


Part I.—ExtTraApDITION TO ForEIGN CouNTRIES. 


A-Sin@ (1873), L. R.5 P. 0.179; 42 L. J. P. C. 643 
29 L. T. 114; 37 J. P. 772; 21 W. R. 825; 12 
Cox, O. O. 565, P. C. 

Annotations :—As to (1) Refd. R. v. Brixton Prison, Ez p. 


Stallmann, (1912) 3 K. B. 424. Generally, Mentd. Cox 


v. Hakes (1890), 15 App. Cas. 606; Sivewright v. Allen, 
{1906) 2 K. B. 81. 


33. Offence against bankruptcy laws—Whether 
limited to bankrupts only.}—Ae CouNuAYE, No. 
103, post. 


34, Offence against Gaming Act, 1845 (c. 109), 
5. 17—-False pretences—Three card trick.}—On an 
application by the Norwegian Govt. for the extradi- 
tion of two persons accused of obtaining money by 
false pretences in Norway, the evidence was that 
prosecutor was induced by accused men to play at 
a game of chance generally known as the three 
card trick, whereby he lost money, & that the two 
men pretended to be unknown to each other, 
whereas in fact one was a confederate of the other. 
There was no other evidence of fraud on the part 
of the accused men. This offence under Gaming 
Act, 1845 (c. 109), s. 17, is within the Extradition 
Treaty between England & Norway :—Held: the 
fact that there was an improper method of inducing 
prosecutor to become a victim was not sufficient 
to support the charge under the statute & the 
extradition must be refused. 


Under these circumstances I am of opinion that 
there was no evidence of any offence according 
to English law for which extradition could be 
demanded under the Norwegian Treaty, & the 
magistrate ought not to have committed the 
men to prison (LORD ALVERSTONE, C.J.).—R. v. 
BRIXTON PRISON (GOVERNOR), Ex p. SJOLAND & 
METZLER, [1912] 3 K. B. 568; 82 L. J. K. B. 5 ; 
77 J.P.23; 29 T. L. R. 10, D.C. 
atnnotanion :—Mentd. Rk. v. Moore (1914), 10 Cr. App. Rep. 

4. 

35. —— Rouge et noir.}--R. v. BRIxTron 
Prison (GOVERNOR), Liz 2). STALLMANN, No. 13, 
ante. 
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36. Political offences——Exemption under Ex- 
tradition Act, 1870 (c. 52), s. 3—Homicide during 
insurrection. }—(1) By Extradition Act, 1870 (c, 52), 
s. 3(1), ‘‘A fugitive criminal shall not be sur- 
rendered if the offence in respect of which his 
surrender is demanded is one of a political 
character’? :—Held: to bring an offence within 
the meaning of the words “ of a political character,” 
it must be incidental to & form part of political 
disturbances. 

(2) Anumber of the citizens of onc of the cantons 
of the Swiss Republic, being dissatisfied with the 
administration of the govt. of the canton, rose 
against the Govt., arrested several members of the 
Govt., seized the arsenal, from which they provided 
themselves with arms, attacked, broke open, & 
took forcible possession of, the municipal palace, 
disarmed the gendarmes, imprisoned some members 
of the Government, & established a provisional 
government. On entering the municipal palace 
the prisoner, who had taken an active part in the 
disturbance throughout, shot with a revolver & 
killed a member of the Govt. He escaped to 
England, where he was arrested & committed for 
extradition on a charge of murder :—Held: the 
offence which the prisoner had committed was 
incidental to & formed a part of political disturb- 
ances, & therefure was an offence of a political 
character within the meaning of the statute, & 
the prisoner could not be surrendered, but was 
entitled to be discharged from custody. 

(3) The decision of a magistrate, who commits 
a prisoner for extradition, that the offence charged 
is not of a political character, is subject to review 
by the ct. on an application fur hubcus corpus. 

Upon an application for a writ of habeas corpus, 
the ct. before whom the application is made has 
power to review the whole evidence brought before 
it, whether such evidence was brought before the 
magistrate who committed the fugitive criminal or 
not. 


It seems {o me impossible to say that if [accused ] 


could be extradited.—Kr np. Morpuitr 
(1900), 2 W. A. L. R. 6.--AUS. 


b. —— “ Grand larceny.’’?}—Upon 
an application, on the return of a 

eus corpus, for the discharge of 
a prisoner who had been committed 
for extradition to the State of Wash- 
ington to answer a charge of having 
in that. State committed the crime of 
** grand larceny ’’ :——J/eld > it must be 
assumed that ‘‘ grand larceny” is 
included in the term “larceny,” & 
is a particular kind of larceny specified 
by the use of the word ‘* grand.’’— 
Re Moore (1910), 13 W. L. R. 503 3 


20 Man. L. R. 41; 16 Can. Crim. Cas. 
264.—CAN, 


co. ——— ‘* Stealing.”"J]— A person 
charged with ‘‘ stealing ”’ will be held 
for extradition upgn the demand of 
a foreign State, provided that the act, 
if committed in Canada, would have 
coustituted, under the Canadian law, 
any ono of the crimes specitied in the 
treaty & in the schedule to Extradition 
Act, ° . ir) 1 06, CG. 155.—Re 
THOMAS (1917), 45 N. B. R. 148; 38 
D. L. RR. 7163; 28 Can. Crim. Cas. 396. 


Snel 


d. ——— Breaking of parole after 
conviction for.}J—. foreigner had 
broken his parole in his native country 
where he had been convicted o 
larceny :-~/ield: under Extradition 
Act (it. S. C.), 1906, co. 155, he might 
be extradited, although the “ breaking 
of parole”? is not an oextraditable 
offence.—U.S.A. v. ALLISON (1 91 8), 
42 D. L. R. 595.—CAN. 





8. .}—~ Where the facts dis- 
closed in extradition proceedings make 
out a prima facie case of theft under 
Canadian law, proof that such facts 
coustitute larceny under the foreign 
Jaw may be inferred from deft.’s 
indictment in tho foreign State for the 
offence.—e ISRAKLOWITZ (1919), 25 
B. Cc. Rh. 143.—CAN. 


f. Fraud by a hailec./-—-Where 
on an application fur ertradition 
to Denmark on a charge of lurceny, 
the evidence s ested that if the 
accused committed any offence, that 
offence was fraud by a bailec, & there 
was no proof that such fraud was 
included under larceny in Denmark, 
the accused was discharged. —fRe 
NEILSEN, [1922] 1 W. W. KR. 5153 37 
Can. Crim. Cas. 32.—CAN. 


g. ——.] — Although tho warrant 
of arrest under which accused was 
arrested in oxtradition proceedings 
referred to the offence of “ escaping 
from lawful custody,” inasmuch as 
such warrant was issued on a petition 
charging theft, which is an extraditable 
offence :—Held: the extradition pro- 
ccedings were taken in respect of an 
extraditable offence.—Tops +. RK. 
(1918), 1. L. R. 46 Calc, 31.—IND. 


h. Offence aguinst bankruptcy laws 
— ‘ Fraudident bankruptcy.’’)-—It is 
doubtful whether an offence described 
at “fraudulent bankruptey’”’ in a 
fureign country Is an offence under 
extradition Act, 1870.—Re GERWARD 
(1901), 27 V. L. KR. 244.—AUS. 


k,. —— Fraudulent concealment of 





i—Act of concealment before date 
of adjudiration.|}—The essence of the 
offence of fraudulent concealment of 
assets by bkpt. under the law of the 
United States is the continuance of 
the concealment after tbe adjudication 
of bkpcy., & the een lek ip of a 
trustee whose title relates back to the 
date of the adjudication, & extradition 
will not be refused merely on the ground 
that the act of concealment is alleged 
to have taken pluce before the date of 
adjudication.—lte GOODMAN (1916), 34 
W.L. R. 1091; 28 LD. L. R. 197; affd. 
29 D. L. RR. 725; 26 Man, lL. R. 537.— 
CAN 


L Banqueroule frauduleuse.] 
—Notwithstanding that banqueroute 
frauduleuse is specified in the text of 
the extradition treaty between France 
& England as an extradition crime, 
there ia no presumption that the 
specific offences coming under the 
generic description correspond to 
offonces against the bankruptcy laws 
of New Zealand.--lt. v. GARVEY, Ez p. 
CuRY (1383), 6 N. Z. L. R, 630.—N. e 

m. Attempt to commit rape.}—An 
attempt to commit a rape is not 
constituted a crime in respect of which 
a fugitive may be extradited under 
Extradition Acts, 13870 1873, 
& the treaty with France of Aug. 14, 
1876.—Er op. JosseveEL (1917), 17 
SO R.N.S. W. 5743 34 N.S. W. WN, 
227.—AUS. ‘ 

n. Assault with intent to murder 
Existence of intent must be established.) 
—Re KELLY, 22 cC. L. Y, 262.—CAN. 


of warrant.j)— A 





o.-——~ Form 
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2,B. Sect. 3: Sub-sect.1.] 


has a right to move for a habeas corpus in order 
that the case may be reviewed, or for the purpose 
of getting his discharge, he might not enter into 
matters which showed that he had been guilty of 
no offence at all; & I should have said that by no 
means was the matter concluded by the magistrate's 
decision that he be committed for trial, because 
the magistrate does not sit, when he is committing 
for trial, as a magistrate sitting finally to dispose 
of the case & to give judgment upon it, but he 
states his opinion that there is a priméd facie case, 
& on that ground he signs his warrant of committal. 
With reference to the question of whether the 
magistrate has a right to deal with a man & to 
deal with his objection to being committed for 
trial for an extradition crime I entertain no doubt 
that the magistrate has no right & no jurisdiction 
to find finally, as against prisoner, whether he has 
or not committed that crime which he is charged 
with having committed, or whether that crime is 
one of a political character (HAWKINS, J.). 

By sect. 3 [of Extradition Act, 1870 (c. 52)) a 
fugitive criminal shall not be surrendered if the 
offence in respect of which his surrender is 
demanded is one of a political character, such as 
treason, or if he proves to the satisfaction of the 
magistrate that the requisition for his surrender 
has in fact been made with a view to try him for 
an offence of a political character. These latter 
words undoubtedly tend to show... that the 
onus of establishing that is upon the alleged 
criminal himself (Hawkins, J.).—Re CASTIONI, 
[1891] 1 Q. B. 149; 60 L. J. M. C. 22; 641. T. 
344; 55 J. P. 328; 39 W. R. 202; 7T. LL. R. 50; 
17 Cox, C. C. 225, D. C. 

Annotations :—As to (1) Refd. Ex p. Arton (1895), 12 T. L. R. 
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131. da to (3) Consd. R. v. Holloway Prison, Re Siletti 


1902), 71 L. J. K. B. 935; R.v. Brixton Prison, Ex p. 

erry, (1924) 1 K. B. 455; R. vo. Brixton Prison, Ez p, 

Servini, (1914) 1 K. B. 77. 

37. —— Conditions necessary. ] -— Prisoner 
committed for extradition, on two charges of 
committing anarchist outrages in France, by 
causing explosions at a café & at certain barracks, 
applied for a writ of habeas corpus. The two 
charges were included in one committal :—Held: 
(1) if the charges had depended on the uncorro- 
borated evidence of an accomplice, which was not 
the case, that would not be a ground for discharging 
the prisoner, for absence of corroboration was not 
conclusive in favour of a prisoner’s right to 
acquittal, but the magistrate had a discretion as to 
whether the evidence [of identity] was sufficient to 
justify a committal ; (2) separate committals were 
not necessary ; (3) the outrage at the barracks was 
not an offence of a political character, within 
Extradition Act, 1870 (c. 52), 8. 3(1), for to 
constitute a political offence there must be two 
or more parties in the State, each sceking to impose 
the govt. of their own choice on the other, which 
was not the case with regard to anarchist crimes, 
& therefore the prisoner was liable to extradition. 
—Re MEUNIER, [1894] 2 Q. B. 415; 63 LL, J. 
M. C. 108; 71 L. T. 403; 42 W. R. 637; 18 
Cox, ©. C. 15; 10 R. 400, D.C. 

Annotations :—As to (1) Refd. h.v. Tate, (1908) 2 kK. B. 680; 
R. v. Christie, (1U14] A. C. 545; Rv. Baskerville, [1916] 
2K. 8B. 658: KR. vu. Brixton Prison, £z yp. Perry, [1921] 
1k. B. 455. Generally, Mentd. 1k. v. Wilson, Lewis & 
Havard (1911), 6 Cr. App. Rep. 125. 

38. j--He ArtTun (No. 1), No. 
42, post. 


Offences relating to slave trade.| -Scre Slave 
Trade Act, 1873 (c. &8), 8. 27. 


Bribery.]—Sce Extradition Act, 1906 (c. 15). 





——— 








warrant charging that the prisoners 
‘* did feloniously shoot at, etc., with 
intent, ctc., to kil & murder,” suffi- 
ciently charges an “assault with 
intent to commit murder,” the words 
used in the treaty & statute.—R. pv. 


R: : Causing trains to come into 
collision.J—Prisoner, who had been 
committed for extradition, was charged 
with atault with intent to commit 
murder, in that he had opened a 
railway switch, with intent to cause a 
collision whereby two trains did come 
into collision, causing a severe injury 
to & person on one of them :—leld: 
this was not an “ assault ’ within the 
atatute.—He Lewis (1874), 6 P. RH. 
236.—CAN. 


q. Murder.}—Re ANDERSON (1869), 
20 U. C. R. 124.—CAN. 


Fr. ———.}~-Ez_p. Rove (1909), 
B.C. 433.8. AF. (1909), 26 


When political 
offence.}— At a village in Russia, one 
k. shot & killed a watchman, in cir- 
cumstances which, according to the 
law of Canada, would make the act 
murder :—Held: the crime was not 
committed in the furtherance of a 
political object, within the treaty 
with Russia of Nov. 24, 1886.—Ze 
FEDERENKO (No. 1) (1910), 15 W. L. R. 
369; 20 Man. L. Rh. 221.—CAN. 


t.--—— Accessory tv.}—The offence 
of being accessory tu a murder is 
ineluded in the offepce of murder 
under Extradition act.—h. v. BURKE 
(1889), 6 Man. L. it. 121.—CAN. 


a. Fraud by a banker — Whether 
wil fully making false return amounts tv.} 
—The accused, who was president of a 
bank, was extradited from U.S.A. 





ace 
s. 


not a 


upon charges of io mnade falve 
returns to the Minister of Finance under 
Bank Act, R. S. C., 1906, c 29:~— 
Held: the offence of * wilfully making 
a false return ’? was not ‘ fraud by a 
banker.’’—R. vr. Nespirr (1913), 28 
QO. L. RR. 913 4 oO. W. N. T4773 

D. L. R. 708.—CAN, 


b. Burylary.J—Burglary is not an 
offence within the Ashburton treaty 
or the statutes of Canada paased to 
give effect to it—lIte BEEBE (1863), 
3 P, R, 273.—CAN. 


0. Forgery.}]— A rigoper Wis 
arrested here fur having committed 
in the United States the crime of 
forgery, by forging, coining, ctc., 
spurious silver cvin, ete. :—Held: 
the offence as charged, did not con- 
stitute the crime of “‘ forgery "’ within 
the meaning of the extradition treaty 
or Act.—He SMITH (1864), 4 2. Kt. 
215.—CAN. 


ad. ——.J—Ex R: Worms (1876), 22 
L. Cc. J. 109.—CA ry 

8. -}—Kh. v. Hovey (1880), 8 
P. Kt. 315.—-CAN. 

f. -J—Ke HALL (1882), 8 A. RK. 
31.—CAN. 

gs. ——.J— Ite Puurs (1883), 8 
A. R, T7.—CAN. 


h. —— What constitutes.}—Where 
the demand for extradition is for 
forgery, the offence must be that 
recognised af forger hy Imperial 
Lxtradition Act, 1842.— Er pp. ENo 
(1884), 10 Q. L. R. 194.—CAN. 


ke — 3 6) - Re MeCanrnry 
8 Man. L. Kt. 307.- CAN. 


1. -}—Prisoner, using an 
sulned name, represented bimsolf 








(1891), 





as- 


a shopkeeper to be «a traveller for a 
wholesale firm, & after going PBroue)) 
the form of taking an order for goods, 
abtained the indorsement of the shop- 
keeper to a draft drawn by him in his 
assuined name on the firm, & this draft 
war then cashed by him at the bank :--~ 
iecld: this was forgery & that prisoner 
should be extradited.— Ite LAZIEK 

m, —~—.) — F. executed in F., 
Oregon, a warranty deed by way of 
si a pi &, instead of his wife who 
was living & entitled to a dower interest 
in the lands dealt witb, had E. G. F. 
Cescribed as his wife, & sho executed 
the said deed to enable F. to convey :-— 
Held: such an act on the part of 
kK. G. F. constituted the offence of 
forgery according to the laws of 
Oregon & Canada, & F. was by the 
Kame laws @ principal in the offernice.— 


He Forp & Franny, He STare or 
ORKVUON (1016), 34 W. L. R. 912; 29 
Db. L. RR. 80.—CAN. 


n. ‘ Child stealing.’ }—-"' Child steal- 
ing” is an extraditablo offence, & 
the evidence taken before the Kxtradi- 
tion Comr. showing this to be a care 
of child steuling under Criminal Code, 
55-56 Vict. ch. 29 (D), 8. 284, was 
sufficient to warrant the extradition 
of the prisoncr in the absence of evi- 
dence of foreign law, as the ct. would 
assume the crimes to be identical tu 
the two countries.—Jie Watts (1902), 
10. W. Ht. 129, 133; 30. L. RK. 368.— 
CAN. 

0. Perjury.)- Perjury is au extra- 
dition crlme within the meaning of 
the Treaty & the Act. —-#e COLLINS 
(1905), TB. CG. RR. 4363 2 Wo 
1645 10 Can. Crim. Cas. 70.—CAN. 

as. Conspiracy to defraud.) — The 
offence or crime of conspiracy to 
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Fraud through the post.]—See No. 7, ante, No. 
49, post. 


False pretence. |—-Sce No. 8, ante. 


Srecr. 3.—PROCEDURE. 
SUB-SECT. 1.—RxQUISITION FOR SURRENDER. 
Extradition Act, 1873 (c. 60), s. 7. 


39. By whom made — Diplomatic representa- 
tive— Of State demanding surrender. ]}|—R. v. Brix- 
TON PRISON (GOVERNOR), R. v. LOLLOWAY PRISON 
(GOVERNOR), No. 40, post. 


40. -——— Diplomatic agent of his country— 
Surrender of British subject—Treaty with France, 
1876.]— By Extradition Treaty, 1876, art. 9, 
between the United Kingdom & France a fugitive 
criminal may be apprehended under a warrant 
issued by a magistrate on such information 
or complaint & such evidence or after such pro- 
cecdings as would, in the opinion of the 
person issuing the warrant, justify the issue of a 
warrant if the crime had been committed where 
the magistrate exercises jurisdiction; & the 
accused ‘‘ shall be discharged, as well in the United 
Kingdom as in France, if within fourteen days a 
requisition shall not have been made for his 
surrender by the diplomatic agent of his country.”’ 
Under Extradition Treaty, 1908, cach country may 
allow the extradition of its own nationals. In 
proceedings under art. 9, to obtain the extradition 
of a British subject charged with having committed 
a crime in France, it was objected that no requisi- 
tion had been made for his surrender by the 
diplomatic agent of the United Kingdom :—Held: 
“the diplomatic agent of his country’’ meant 
diplomatic agent of the country within whose 
jurisdiction the accused was when he committed 
the crime charged against him & which demanded 
his extradition, & therefore a requisition for his 
surrender by the diplomatic agent cf this country 
was not necessary.—R. v. BRIXTON PRISON 
(GOVERNOR), R. v. HOLLOWAY PRISON (GOVERNOR), 
[1912] 2 K. B. 578; 28 T. L. R. 4053; sub nom. 
R. v. BRIXTON PRISON (GOVERNOR), E'x p. WELLS, 
R. v. HOoLLOwAyY PRISON (GOVERNOR), Ea p. 
Burns, 81 1. J. K. B. 912; 107 L. T. 408; 76 
J.P. 310; 23 Cox, C. C. 161, D.C. 


41. Demand by more than one state—Priority.] 
—It. v. KAmMs (1900), Zimes, Apr. 30. 


42. Motive for demand—Inquiry by court.}]— 
Where the surrender of a fugitive criminal is 
demanded by the Govt. of a friendly State for 
offences within the provisions of the Extradition 


dofraud is not an extraditablo crime 
under the extradition troaty between  rende 
Groat Britain & the United States.— 
Er pn. Brown (1906), Q. KR. 16 K. B. 
10.—CAN. 


representative—Of State demanding sur- 
r.j—In the case of an escaped 
criminal from New Caledonia to 
colony, either the Consul General for 
France in Sydney, or the Governor of 
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Act, 1870 (c. 52), & of the extradition treaty with 
that State, the ct. has no jurisdiction to inquire 
whether the demand for surrender is made in good 
faith & in the interests of justice. The provision 
of Extradition Act, 1870 (c. 52), s. 3 (1), by which 
a fugitive criminal shall not be surrendered if he 
proves to the satisfaction of the ct. that the 
requisition for his surrender has been made with a 
view to try or punish him for an offence of a political 
character, applies only to .n offence of a political 
character which has been already committed. 


Where a prisoner has been committed for 
extradition in respect of crimes primé facie divested 
of any political character, & there is no evidence 
that they are of a political character, or that his 
extradition is demanded in order to punish him 
for an offence of a political character, but only 
a suggestion to that effect, the ct. will grant no 
habeas corpus. 


I come now to the third & last ground upon 
which this rule has been moved, that the demand 
for extradition was not made in good faith & in 
the interests of justice. . .. This question bears 
on the political aspect of extradition, & it must be 
determined upon a consideration of matters into 
which this ct. is not competent & has no authority 
to enter. Such considcrations, if they exist at 
all, must be addressed to the executive of this 
country ; they cannot enter, & ought not to enter, 
into the judicial considerations of this question 
which in this case turns solely upon the construction 
of the Extradition Act & the Treaty (Lorp 
RvussEtu, C.J.).—Re ARTON (No. 1), [1896] 1 
Q. B. 108; 65 L. J. M. C. 23; 73 L. T. 687; 44 
W. R. 238; 12 T. L. R. 181; 40 Sol. Jo. 195, 
D. C.; subsequent proceedings, sub nom. Re ARTON 
(No. 2), [1896] 1 Q. B. 509, D. C. 

Annotation :—Mentd. lt. v. Brixton Vrison, Ee p. Servini, 

(1914) 1 K. LB. 77. 

43. Warrant or depositions in foreign state— 
Whether necessary before requisition made— 
Treaty with United States, 1843.}—(1) Under 6 & 7 
Vict. c. 76, an Act for giving effect to a treaty 
between England & the United States, for the 
apprehension of certain offenders, there is no power 
to commit accused persons to gaol for the purpose 
of being delivered up to the United States 
authorities, unless the United States have exclusive 
jurisdiction to try & punish the accused. (2) It is 
not necessary that there should be any warrant 
issued or depositions taken in the United States, 
in order to found a requisition by the United States 
authorities for the delivery up of any accused 
person under 6 & 7 Vict. c. 76. (8) It is not 
necessary for the magistrate who commits an 
accused person to gaol in pursuance of the Act, to 
state in his warrant that the evidence on which it 
issued was given upon oath. (4) The word 


a colony or dependency with its own 
Govt. the requisition must be made 
td the Governor, if it is an integral part 
of the territory of the state it must 
be made by tho Consul; but it may 


his 


q. Cheating.|—The offence of cheat- 
ing is an extradition offence, so far 
as British India is concerned, under 
Indian Extradition Act (XV. of 1903), 
notwithstanding its omission from 
Kxtradition ‘'reaty, Art. 4, between 
the British Indian Govt. & Hyderabad 
State.—He MURLIDHAR BHAGQWANDAS 
(1918), I. L. R, 43 Bon. 310.—-IND. 


PART I. SECT. 3, SUB-SECT. 1. 
391i. By whom made — Diplomatic 


New Caledonia, can make the requisi- 
tion for his surrender.— Er p. ROUANET 
(1894), 15 N. S. W. L. R. 269; 11 
N. Ss. Ww, W. N. 55.—AUS. 


39 ii, -—— —~--—.}- Where the 
requisition is made by the Govt. of a 
territory which geographically is not 

art of the State with which the treaty 
ius been made, definite evidence must 
be given as to the political relations 
which exist between them in order to 
determine by whom the phe orice 
should be made. If the territory is 





be neither.—Re VicentTa Sotro (1912). 
fl cane Kong L. KR. 139.—HON 


S eeneeemennedl ere a a hI 


vr. Whether necessary.J— A fugitive 
criminal may be arrested without 
requisition from the foreign Govt. for 
his surrender.— ite GERHARD (1901), 27 
Vv. L. Rh. 244.—AUS. 


-/-Under Extradition Act, 
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“piracy,” in the treaty, does not mean piracy 
jure gentium, but a crime made such by the 
municipal law of one only of the parties to the 
treaty, & over which that party has exclusive 
jurisdiction. Re TIVNAN (1864), 5 B. & S. 645; 
122 I. R. 971; sub nom. Ex p. TimNan, 4 New 
Rep. 225; sub nom. Re Ternan, 33 L. J. M. C. 
201; 28 J.P. 548; 11 Jur. N.S. 34; 9 Cox, C. C. 
622; sub nom. R. v. TivNan, 10 L. T. 499; 
sub nom. Re TURNAN, 12 W. R. 858. 


Annotations :—<As to (1) & (4) Consd. Re Bonnett (1864), 
aes T. 488. Refd. te Windsor (1865), 11 Jur. N. 8. 


44, —_—_ -—— Effect of irregularity——Treaty 
with France, 1876.}—A warrant was issued by a 
French magistrate for the arrest of a person 
charged with an offence to which the extradition 
treaty between Great Britain & France applied. 
At the time of issuing that warrant no depositions 
relating to the charge had been taken on oath 
before the magistrate. A requisition was made by 
the French Govt. to the British Secretary of State 
for the surrender of the accused person. By the 
terms of the treaty the requisition of the surrender 
of an accused person is to be ‘‘ accompanied by a 
warrant of arrest or other equivalent judicial 
document issued by a judge or magistrate duly 
authorised to take cognisance of the acts charged 
against the accused in France together with duly 
authenticated depositions or statements taken on 
oath before such judge or magistrate.’”’ Upon 
receipt of an order from the Secretary of State in 
that behalf a police magistrate caused the accused 
person to be apprehended. The treaty provided 
that a fugitive criminal who hud been so 
apprehended should be discharged “if within 
fourteen days a requisition shall not have been 
made for his surrender in the manner directed ”’ 
by the treaty :—Held: it was not essential to the 
validity of the requisition or of the subsequent 
proceedings founded thereon that the procedure 
before the French magistrate should have been 
regular, & the absence of sworn depositions taken 
before that magistrate did not entitle the accused 
person to be discharged.—R. v. BRixToN PRISON 
(GOVERNOR), Ez p. THOMPSON, [1911] 2 K. B. 82; 
80 L. J. K. B. 986; 105 L. T. 66; 75 J.P. 311; 
27 T. L. R. 350 ; 22 Cox, C. U. 494, D. C. 


45. Obligation of authorities to arrest—After 
requisition made—Treaty with Russia, 1886, 
Art. 9.J—Under Extradition Treaty with Russia, 
1886, art. ¥, after a requisition in due form it is 
obligatory on the authorities to arrest the fugitive. 
—A.-G. FoR CANADA v. FEDORENKO, [1911] A. C. 
735 3 81L.J.P.C.743 105 L. fT. 343; 277. LR. 
541, P.C. 

Order to issue warrant for arrest—To whom 


addressed.]—Sce Extradition Act, 1870 (c. 52), 
ss. 7, 16. 


Discretion of Secretary of State to make order-~ 
Or discharge person already arrested—-Where 


1877, a requisition from the U.S. 
Govt. ls not necessary as a préliminary 
condition to the arrest & commitment 
of a person charged with an extradit- 
able offence.—Er p. CADBY (1886), 26 
N. B. R. 452.—CAN. 


t. ——.J— Ite Hoxer 
ht. L. O. 8. 99.—CAN. 

PART I, SECT. 3, SUB-SECT. 2. 

a. Arrest without warrant—On 


(1887), 15 


to an action b 
constable for f 


picion.J—A reasonable suspicion that 
& person has in a pitch country or 
in another part of Brit 
committed an offence which if com- 
initted in Victoria would be a felony, 
does not justify a constable in arresting 
such person in Victoria without a 
warrant, & is therefore not a defence 
such 
imprisonment. 
Only existing powers to arrest, detain 
or surrender to a foreign country or to 


EXTRADITION AND FuaitTivE OFFENDERS. 
, offence of political nature.}—Sec Extradition Act, 


1870 (c. 52), ss. 7,8 (1); & No. 42, ante. 
Form of order.}—Sce Extradition Act, 
(c. 52), sched. II. 
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SUB-SECT. 2.—WARRANT OF ARREST. 


Form of warrant.]—Sce Extradition Act, 1870 
(c. 52), sched. II. 


46. Necessity for state requisition.]— 
Under the Convention Act, 1843 (c. 75), for com- 
mitting & delivering up to justice on requisition by 
an agent of the King of the French, persons accused 
of certain crimes done in France, a warrant to 
detain a party so accused “until he shall be 
discharged by due course of law ”’ is insufficient. 


I regret that the warrant is so defective that we 
cannot allow the Act to take effect. Neither we 
nor the gaoler have any power but such as the 
statute gives, & its provisions have not been rightly 
pursued (LORD DENMAN, ©.J.).—EH2 p. BESSET 
(1844), 6 Q. B. 481; 1 New Sess. Cas. 337; 14 
LJ. M. CG. 17; 8 J. P. 7433; 9 Jur. 66; 115 
E. R. 180; sub nom. R. v. Bessé, 4 L. 1. O. S. 03. 


Sce, now, Extradition Act, 1870 (c. 52), 5. 8 (2), 
& sched. II. 


47. That evidence taken on oath un- 
necessary. ]—Jitc TIVNAN, No. 43, ante. 


48. Description of offence — ‘‘ Crimes against 
bankruptcy law.’’|-—By Extradition Acts, 1870 
(c. 52) & 1873 (c. 60), indictable offences under the 
laws for the time being in force in relation to 
bkpcy. may be made the subject of extradition 
treaties. By such a treaty, among other crinics for 
which extradition was to be granted, were “ crimes 
against bkpcy. law.” A warrant for the appre- 
hension of a fugitive criminal by virtue of such 
treaty described the offence as * the commission 
of crimes against bkpcy. law’”’ within the juris- 
diction of the foreign power demanding the 
extradition :—Held : the description was sufficient, 
& the warrant was good.-— fk. p. TERRAZ (1878), 4 
Kx. D. 64; 48 1. J. Q. B. 214; 39 L. T. 502; 27 
W.R. 170; 14 Cox, C. C. 153. 

Annotation :—Consd. Ex p. Piot (1883), 48 L. T. 120. 


49. ‘*Suspected of fraud.’’?}—G. & HI. 
were charged with conspiring together in A. in 
the jurisdiction of the Govt. of H. to obtain goods 
by false pretences from H. & Co. in M. in the 
jurisdiction of the Govt. of G. They wrote letters 
from A., containing the false pretences, to I. & Co., 
in G., ordering goods to be sent to them in A. ; they 
also orally, with like false pretences, ordered the 
same goods from the agent of H. & Co., who called 
on them in A. The goods were sent from M, as 
ordered. On the receipt of the goods G. & H. 
sent them to E., whither soon after they themselves 
absconded ; & were there arrested at the request 
of the Govt. of G. The warrant of arrest described 











another part of the British Dominion 
® person suspected of having there 
committed a criminal offence, are 
such as are conferred by satatute.— 
Brown ». LIzaRs, [1905] 2 C. L. R. 
$37.-—AUS., 

b. ——.]-—~ Ke Hoke 
R. L. O. 8. 92.—CAN. 

- Onotwel searant—_Nercaty fore 
—_ not n under - 
tradition Treaty & i » SL Vict. 


3h Doninion, 


(1887), 15 
rson agalust 
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the fugitive criminals as ‘suspected of fraud.” 
On the application for their discharge, it was 
contended that the warrant of arrest was bad for 
insufficiency ; & that the offence, if any, had been 
committed in Hi. & not in G., so that they ought 
not to be delivered up to the Govt. of G.:— 
Held: (1) the forcign warrant of arrest was 
sufficient, & did not require the offence to be so 
set out as to strictly satisfy the Mnglish definition 
of the crime committed abroad ; but it was enough 
if it purported to be a judicial document issued, 
by a ct. of competent authority ordering the arrest 
of a fugitive criminal; (2) where the offence is 
one continuous transaction committed partly in 
one country & partly in another, the English law 
of local venuc in criminal matters ought not to be 
applied to the extradition of fugitive criminals.— 
: JACOBI & LitLitEeR (1881), 46 L. IT. 595, n., 
Annotations ;—<As to (1) Retd. Hx p. Piot (1883), 48 L. T. 

120; QR. v. Godfrey, [1923] 1 K. B. 24. 

50. ‘* Fraud by an agent.’’?|—A French 
subject & fugitive criminal was apprehended in 
England upon a warrant issued by the chicf 
metropolitan police magistrate, after notice from 
the Home Scerctary that a requisition had been 
made for his extradition under the treaty with 
France, 1876, for the surrender of fugitive criminals 
& he was committed under Extradition Act, 1870 
(c. 52), 8. 10. In the foreign warrant issued in 
France the prisoner was accused of the crime of 
*“abus de confiance;”’ & by art. 3 of the treaty 
one of the crimes for which extradition is to be 
granted is ‘‘ abus de confiunce ou détournement par 
un banquier, commissionuire, administrateur, etc.” 
In the police magistrate’s warrant of committal 
the offence was described as ‘‘ fraud by an agent ”’: 
Held: the description of the offence in the warrant 
was sufficient, & the facts upon the depositions 
disclosed a primé facie case of fraud by an agent 
within Larceny Act, 1861 (c. 96), s. 75, to justify 
the prisoner’s committal for trial if the offence had 
been committed in England, & therefore the 
magistrate was right in comimitting him under 
Extradition Act, 1870 (c. 52).—Ha p. Pior (1883), 
~ L. T. 120; 47 J. P. 247; 15 Cox, C. C. 208, 

OF 
Annotation :—Consd. Z’e De Portugal (1885), 34 W. It. 42. 


$1. Fraud by a bailee.J—The charge 
contained in a French warrant against a prisoner 
under arrest in England was that in nineteen cases 
he had embezzled or misappropriated money 
entrusted or delivered to him in his capacity of 
notary. The warrant of the Secretary of State 
addressed to the chicf magistrate of the Metro- 
olitan Police Cts. recited that a requisition had 
een made for the surrender of the prisoner upon 
an accusation of ‘fraud by a bailee,’’ within 
the jurisdiction of the French Republic. The 
magistrate’s warrant of commitment recited that 
the prisoner was accused of ‘‘ fraud by a bailee,”’ 
& frauds as an agent :—Held: the French warrant 
stated an offence within Extradition Treaty, 1876, 
No. 18, art. 13, which the ome Secretary’s warrant 
translated into the corresponding English provision 
of the same article ; the magistrate’s warrant was 
good; the term ‘‘ embezzlement ” in the French 








e. 94 (D), that an original warrant 
should have been granted in the United 
States for the upprehension in this d. 
country of the person accused, to JTeld: 
enable proceedings to be effectually 
taken against him in this province for 
an offence within the troaty.—Re 





CALDWELL (1870), 5 P. KR. 217.—CAN. Sta 


Meaning 
the original warrant, within 
31 Vict. co. 94, 8s. 2 (D), is not the first 
of two or more consecutive warrants 
but is any warrant issued in the United 
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warrant might with equal propriety be translated 
‘‘ fraudulent misappropriation,’’ & in four out of 
the nineteen cases there was evidence that the 
prisoner had been entrusted with property for safe 
custody in the terms of Larceny Act, 1861 (c. 96), 
s. 76. Accordingly, a prima facie case against 
the law of England had been made out. 

In order to justify the extradition of the subject 
of a foreign state, there must be evidence of an 
act committed by him in the forcign country 
amounting to an offence against the law of such 
country, & which, if committed in England, would 
amount to an offence against English law.—Ie 
BELLENCONTRE, [1891] 2 Q. B. 122; 60 L. J. M. C. 
83; 64 L. T. 461; 55 J. P. 694; 39 W. R. 381 ; 
77T.L. R. 315; 17 Cox, C. C. 253, D. C. 


52. Variation in warrants.]—te BELLEN- 
CONTRE, No. 51, ante. 


53. Date of offence material.]—A warrant 
of extradition alleged no dates, & it did not appear 
whether the offences had been committed before 
or after the date of the treaty which made them 
extradition offences. Application for a writ of 
habeas corpus granted & prisoner discharged.— 
Rh. v. Asurortu (1892), 8 T. L. R. 2833; 36 Sol. 
Jo. 234, D. C. 


54. Option to extradite—Treaty with Belgium, 
1887.]—Re GaLWEY, No. 11, ante. 


55. Validity of issue —- Ulterior purposes —- To 
enforce civil liability—Abuse of process of court. |— 
(1) An attachment issued by the High Ct. of Justice 
for disobedience of an order of the Ct. in a civil 
action is not an offence within Extradition Act, 
1870 (c. 52), 8. 19. Therefore, where a party to 
an action in the Ch. Div. was arrested in Paris for 
a crime under the Extradition Act, 1870 (c. 52), 
s. 19, & while in prison in England under the 
warrant was served with an attachment for 
disobedience to an order in the action :—-Held: 
the attachment was valid, & the prisoner was not 
entitled to his discharge until he had cleared his 
contempt, although he had been acquitted of the 
criminal charge. 

(2) Extradition Act, 1870 (c. 52), s. 19, is not 
confined to political offences, but applies to all 
criminal charges. 

(3) If a warrant under Extradition Act, 1870 
(c. 52), is obtained, not for the bond fide purpose of 
punishing a person for a crime, but with the indirect 
object of making him amenable to an attachment 
in a civil action, the Ct. will relieve against such 
an abuse of the process of the (t.-—-POOLEY v. 
WHETHAM (1880), 15 Ch. D. 435; 50 L. J. Ch. 236 3 
43 L. T. 267; 29 W. ht. 296, C. A. 


56. Irregularity prior to requisition— 
Foreign procedure—Contrary to treaty.}-—R. v. 
BRIXTON PRISON (GOVERNOR), Lu p. THOMPSON, 
No. 44, ante. 


57. Arrest without warrant —— Evidence to 
justify—Extradition Act, 1870 (c. 52), s. 8.}— 
Under above sect. of above Act, a fugitive criminal 
who is already in custody may be detained for an 
offence coming within above Act, even though he 
was originally arrested without any warrant. 














tes.—Re Purpps (1882), 1 0. R. 
586; (1883), 8 A. RK. 77.—CAN. 


e. Jurisdiction to issue—Contents 
of sy hi Pieridae RB order to give 
jurisdiction to issue a warrant to 
arrest a person under Extradition 


of  term.]— 
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Sect. 3.—Procedure: Sub-sects. 2 & 3, A. & B.) 


The word ‘‘ apprehension ”’ in above sect. includes 
‘* detention.” 


Semble: a constable would be justified in 
arresting without a warrant a fugitive from a 
foreign country on reasonable grounds of suspicion 
that he has committed a crime which would be a 
felony if committed in the United Kingdom. Qu.: 
whether the Ct. of Appeal has any jurisdiction to 
entertain an appeal from the refusal of a div. ct. 
to issue a writ of habeas corpus, on the application 
of a person who has been arrested for an alleged 
extradition crime. 


All that the Act requires is that the evidence 
should be suftlicient ** in the opinion of the person 
issuing the warrant.’ ‘That is a matter of judicial 
discretion. There must be some evidence, but 
very little will do (JESSEL, M.R.).—R. v. WELL 
(1882),9Q. B.D. 701; 53L.5.M.C.74; 471. 9. 
630; 31 W. R. 603 15 Cox, C. C. 189, C. A. 
Annotutions *— Consd. He P: Pivot (1883), 48 L. T. 120, Reid. 

an a v igo E80): o3 L. ‘851; Bax p. Woodhall (1888), 





Act, 1870 (c. 52), 5. 8. 


58. Validity of arrest—-Warrant backed - 


Jersey. ]|—e PAnisor, No. 68, post. 


Foreign warrant—Necessity for.]—See Sub-scct. 
3, C. (a) 1, post. 


SUB-SECT. 3.—PROCEEDINGS BEFORE 
MAGISTRATE. 


A. In General. 


Venue.}—Sce Extradition Act, 1870 (c. 52), 
ss. 8, 26. 


—— Circumstances affecting— Crime committed 
orig seas.]—See Extradition Act, 1870 (c. 52), 
5. ° 


——- Jll health of prisoner.]—Sce Extradi- 
tion Act, 1895 (c. 33), 5. 1. 


Manner of hearing—& extent of jurisdiction. |-— 
eo eae Act, 1870 (c. 52), 8.93; Sub-sect. J, 
post, 

59. Adjournment—Resumption before different 
magistrate—Validity of committal.}—(1) On an 
application for extradition of G. for larceny in 
France, one magistrate heard part of the evidence, 
& adjourned the hearing when another magistrate 
continued the evidence, & finally committed G. to 
await his surrender. The question whether G. 
was a British subject was raised, & the second 
magistrate held G. was a French subject. Ona 
rule for habeas corpus to release G.:—Held: the 
evidence had not been taken according to law, but 





the ct., on reviewing the decision as to nationality, 


Act, 1877, it is not necessar 

the information should state t at ne 
was then within the province.—Er p. 
CaDBY (1886), 26 N. B. R. 452.—CAN. 


PART I. SECT. 3, SUB-SECT. 3.—A. 


f. Decision to commit— Must he 
made in courl.)--The muglisatrate held 
the inquiry not in the court house, but 
on the verandah of the prison :——Held : 
though the taking of cvidence was 
& rolnisterial duty, the deelsion to 
commit the prisoner was a inagisterial 
function which could not be exercised 


379.---CAN. 


Subsequent procedure.j]—Sec Extradition 


elsewhere than in a ct.—ite SUN All 


PART I. SECT. 3, SUB-SECT. 3.—B. 


g. Gencral rule.) — The Comr. is 
hot bound to try the aceused, but 
merely to consider whether evidence 

ven justifies: committal for trial. — 
JS.A. 7 Weapek (1912), 11 H. Lo. RR. j 


h. ‘* Judge of count 
tneluded in Play ot 
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discharged the rule for habeas corpus till an issue 
was tried before a judge to decide that point. 

Every prisoner is entitled to a judicial decision 
by a magistrate as to whether a prima facie case is 
made out against him. What he gives is a judicial 
decision. think the proceedings ought to be 
conducted throughout by the samo magistrate who 
has heard the witnesses & observed their demeanour 
(WILLS, J.). 

(2) An appeal lies to the Q. LB. Div. from the 
decision of a magistrate on a question of fact which 
is cardinal to the jurisdiction but collateral to the 
subject of inquiry, as, for instance, from a decision 
that an accused person against whom an extradition 
order is sought is not a ‘‘ native-born ” British 
subject within the exemption contained in the 
Extradition Treaty between Great Britain & 
France.—Re GUERIN (1888), 58 L. J. M. C. 42 5 60 
L. 1. 588; 53 J. P. 468; 37 W. R. 269; 16 Cox, 
C. GC. 596, 1). C. 3) subsequent procecdings, sub nom. 
GUERIN v. BANK OF France, 5 T. L. BR. 160; sub 
nom. Re GUERIN (1889), 5 T. J R. 188, D.C. 
salaried :—.s to (1) Reld. Lc yp. Bottomley, (1909) 


B. Powers and Duties of Magistrate. 


60. Preservation of property as evidence— 
For use of foreign tribunal.}—Upon the hearing by 
a magistrate of an application to extradite a person 
accused of theft abroad, O., a witness, produced 
under a subpoena duces tecum certain articles which 
he had purchased from prisoner. After the 
magistrate had committed prisoncr to await the 
Secretary of State’s warrant, he orally directed a 
a constable to take charge of the property for 
production at the trial abroad. O. applied, under 
Justices Protection Act, 1848 (c. 44), s. 5, for an 
order directing the property to be given up to 
him :—Held: (1) the magistrate was functus 
officio when he had committed prisoner, & any 
subsequent direction as to the property, whetber 
given or omitted, was not an act relating to the 
duties of his office, & the ct. had no jurisdiction to 
make the order. (2) assuming the ct. had such 
jurisdiction, O.’s possessory title, if any, had been 
lawfully divested by their passing out of his 
possession under the subpena duces lecum, & there- 
fore that he was not entitled to the relicf asked. 


There is a great deal to be said for the proposition 
that when you find the preliminary stages of an 
investigation applied, not for the purpose of a trial 
in this country, but for the purpose of a trial abroad 
under Extradition Acts, the magistrate here should 
have similar powers with reference to the commit- 
ment under Extradition Acts as he would have 
with reference to commitment for trial here, & 
that in some cases he would have powers to preserve 
evidence for the use of the forcign tribunal, without 
which the Extradition Act would be futile in its 
application to the particular case (WRIGHT, J.).— 
R. v. LusSuHinuton, La p. Orro, (1804) 1 Q. B. 420 | 


“all judges, etc., of the county ct.” 
contained in Kxtradition Act, It. 8. C., 
ce. 142, 8. 5, includes the juntfor Ju 

of sald ct.—dtc PARKER (1890), 19 
O. i. 612.—CAN. 

. .}- The junior judge 
of a county ct. fs ‘a judge of a coun 
ct.” & has the functions of an extradi- 
tion judge.-—Re Gansurr (1801), 2L 
O. It. 179,.-—CAN. 





: Juriadticlion of -- Power to 
hold second inquiry.}— The jurisdiction 
of a county ct. judge under Extradition 
Act is ted only by the bounds of the 





court *’—Who 
he expression 
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70 Il. T. 412; 58 J. P. 282; 42 W. R. 411; 17, 
Cox, C. 0. 7543; 10 R. 418; sub nom. Re EBSTEIN, 
Ex p. Orro, 10 T. L. R. 57, D.C. 


61. -J]—The property found on 4 
fugitive offender, arrested on an _ extradition 
watrant in England for offences committed in a 
foreign country, who becomes bkpt. in England 
while the extradition proceedings are pending, 
vests in his trustee in bkpcy. The committing 
magistrate has, however, power as being the 
‘* competent authority ’”’ mentioned in the Belgian 
Extradition Treaty, 1872, art. 12, to decide whether 
the whole or any part of the property will serve as 
proof of the crime, & may order it to be delivered 
up with the prisoner. Where property is 80 
ordered to be delivered up, the Secretary of State 
in making the extradition order should stipulate 
for the redelivery of the property on the termina- 
tion of the criminal proceedings in the foreign 
state.—Re Borovsky & WEINBAUM, Ex p. SALA- 
MAN, [1902]2 K. B. 312; 711. J. K. B. 992; 87 
L. T. 184; 51 W. RR. 48; 9 Mans. 346. 


See, also, Extradition Act, 1870 (c. 52), s. 9. 


62. Power to remand — Additional charges— 
Treaty with Germany.|—By Extradition Treaty, 
art. 9, with Germany, where a fugitive criminal 
is arrested upon a request for extradition, the 
preliminary investigation of the case is to be 
conducted as if the apprehension had been for a 
crime committed in the same country, & by art. 12 
the fugitive is to be set at liberty if sufficient 
evidence for his extradition is not produced within 
two months from the date of his apprehension. 


A fugitive criminal was arrested on Dec. 15 on 
a warrant issued upon an information charging him 
with obtaining money by false pretences within the 
jurisdiction of the German Empire, & was remanded 
from time to time until the following Feb. 14, 
when evidence was given upon one charge, which, 
in the opinion of the magistrate, was sufficient to 
justify the committal of prisoner for trial if the 
crime had been committed in this country. The 
prosecution having intimated an intention to prefer 
additional charges, the necessary papers in which 
had only reached the magistrate on the previous 
day, the magistrate did not then commit prisoner 
for cxtradition, but further remanded him until 
Feb. 21, when evidence was taken upon thirty- 
one additional charges, & prisoner was committed 
for extradition upon the original charge & thirty 
of the additional charges :—Held: there was in 
fact upon the depositions sufficient evidence to 
justify the committal of prisoner upon the original 
charge on Feb. 14, & prisoner was therefore not 
entitled to be set at liberty under art. 12. Semble: 
sufficient evidence upon the original charge having 
been produced within two months of the arrest 
to justify a committal upon that charge, the 
magistrate was entitled after the expiration of the 
two months to receive evidence upon charges 
other than that on which the prisoner had been 
arrested, & the committal upon those charges 
was good.—Re BLuHM, [1901] 1 K. B. 764; 70 








province & not by those of his county. 
An extradition judge has power to 
inquire into a charge & commit a 
Poe for extradition, after a previous 
nquiry & committal by another judge 
& discharge under habeus corpius.-— 
ie T ARSED 10 C, L. T. Occ. N. 373.—~ 


n.--— a ren ») ames ker * SuivTz 
(1809), Q. HR. 8 Q. B. 345.-- CAN, 


n. Duty to record evidence given  provf of 


ainat pa boldence taken in 
shorthand. }—W here 

charged with an extraditable crime & 
the evidence was taken down in the 
narrative form on the judge’s notes, & 
by way of question & answer by a 
shorthand reporter which were after- 
wards extended by the reporter but 
were not read over to the witnesses or 
Mgned by them :—Held > there was no 
evidence that the ct. could look at as 
the alleged crime.—- He 
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L. J. K. B. 472; sub nom. R. v. HOLLOwAay PRISON 
(GOVERNOR), Ex p. BLUHM, 49 W. R. 464; 17 
T. L. R. 358; 45 Sol. Jo. 362, D.C. 


63. ——— Effect of writ of habeas corpus. ]|— 
lesps. having been arrested in Montreal by order 
of the Extradition Comr. for an alleged extradi- 
tion offence in the State of Georgia, were remanded 
by him for the purpose of affording the prosecution 
an opportunity of proving its case. Thereafter 
one judge in Quebec issued on their application 
& then quashed writs of habeas corpus, while 
another judge afterwards issued similar writs & 
discharged resps. from custody on the ground 
that no extradition offence had been disclosed 
against them in the proceedings before him :— 
Held: this was the question which the Extradition 
Comr. had jurisdiction to investigate on the 
remand which he had ordered ; his remand warrant 
could not be treated as a nullity ; resps. were in 
lawful custody, & in consequence the judge had 
no jurisdiction to order their release. 

There was an accusation of theft, which is an 
offence in both countries, but the judge does not 
appear to have apprehended that an accusation 
on information of theft, was cnough for the claim 
to arrest & detain. Whether the accusation was 
well founded or whether there was enough to 
justify the Extradition Comr. in committing for 
surrender was a question which would have been 
regularly brought before him & determined at the 
proper time if the due course of justice had not been 
interfered with by the interposition of the judge. 
Their lordships do not mean to suggest that the 
writ of habeas corpus is not applicable when there 
is a preliminary proceeding. Each case must 
depend upon its own merits. But where a prisoner 
is brought before a competent tribunal, & is charged 
with an extradition offence, & remanded for the 
express purpose of affording the prosecution the 
opportunity of bringing forward the evidence by 
which that accusation is to be supported; if, 
in such a case, upon a writ of habeas corpus, a 
learned judge treats the remand warrant as a 
nullity, & procecds to adjudicate upon the case as 
though the whole evidence were before him, it 
would paralyse the administration of justice, & 
render it impossible for the proceedings in extradi- 
tion to be effective (Lokp Harssury, C.).— 
U.S.A. v. GAYNOR, [1905] A. C.128; 74 L. JU. P. CG. 
44; 92 L.T. 276; 21 T. L. R. 254, P.C. 

——— On ball.]—See Sub-sect. 3, D., posi. 


64. Production & inspection of documents— 
Subpoena duces tecum—Extradition Act, 1873 
(c. 60), s. 5.}/—-A banker with whom a document 
sealed up in a packet has been deposited by two 
persons, upon the terms that it is not to be given 
up without the consent of both, is nevertheless 
bound to produce it, if summoned to do so, before 
a police magistrate acting under the order of a 
Secretary of State, made in pursuance of above 
sect.—R. v. Days, [1908] 2 K. B. 333; 77 L. J. 
K. B. 659; 99 L. T. 165; 21 Cox, ©. C. 659; 
sub nom. R. v. DAYE, Ex p. R., 72 J. P. 269, D. C. 
Annotation :—Conad. Forbes v. Samuel, [1913] 3 K. B. 706. 


STANBRO (1884), 1 Man. L. R. 325.— 
CAN. re 


risoner was 


eo. —— _——.)—Under Extradition 
Act, R. Ss, Cc. 1906, Cc. 155, 8. 13, 
the proceedings are regulated by 
Criminal Code, ss. 682-686, & under 
8. 693, if the evidence ia taken in 
shorthand, it is imperative that the 
transcript be signed by the judge & be 
accompanied by an affidavit of the 
stenographer that it ip; a tena ene--+ 
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Sect, 8.—Procedure : Sub-sect. 3, B. & C. (a) 4. 


65. ——— ——- Criminal Justice Administration 
Act, 1914 (c. 58), s. 28.}—Extradition Act, 1873 
(c. 60), s. 5, is to be read in conjunction with 
Criminal Justice Administration Act, 1914 (c. 58), 
gs. 29, & when a magistrate is ordered by a Secretary 
of State under Extraction Act, 1873 (c. 60), 8. 5, 

*to take evidence for the purpose of a criminal 
matter pending in a foreign ct., Criminal Justice 
Administration Act, 1914 (c. 58), s. 29, enables 
him, besides taking oral evidence, to issue a 
summons for the production of documents & to 
inspect the documents when produced, in order 
to see if they are likely to be material evidence at 
the hearing.-—R. v. CanDIFF (LOKD MAyor), Ez p. 
Lewis, (1922]2 K.B. 777; 92L. J. K. B. 28; 128 
J. T. 63; 863. P.207; 20 L.G. R. 758; 27 Cox, 
Cc. C. 327, D. C. 

Sufficiency of evidence.}—Sce Sub-sect. 3, C. (a) 
ii., post. 

Duty to inform prisoner—Of date of surrender. }— 
Sce Sub-sect. 3, E., post. 

Of right to apply for habeas corpus. |— 

See Sub-sect. 3, E., post. 

Duty to record evidence given against prisoner. }— 

See Extradition Act, 1873 (c. 60), s. 5. 





C. Evidence and Proof. 
(a) Evidence Required. 
i. In General. 


66. Order in Council—On which proceedings 
founded—Necessity for proof.}—<A police magistrate 
committed a fugitive criminal to prison with a 
view to his extradition to Italy. There was an 
Order in Council applying the Extradition Act, 
1870 (c. 52), in the case of Italy, but the Order was 
not formally proved before the magistrate, he being 
aware of its existence. <A rule nisi for a writ of 
habeas corpus for the discharge of prisoner having 
been obtained on the ground that in the absence 
of proof of the Order in Council the magistrate had 
no jurisdiction to make the order of committal : — 
Held: discharging the rule, the mere omission to 
give formal proof of the Order in Council, which 
contained nothing that could assist prisoner, did 
not. entitle prisoner to be released. The Order 
in Council should be given in evidence before the 
committing magistrate.—R. v. BRIXTON PRISON 
(GOVERNOR), Le p. SERVINI, [1914] 1 K. B. 77; 
$3 1. J. K. B. 2123 109 L. T. 986; 78 J. P. 47; 


of the evidence before there can be a 
committal of the accused for extradi- 
tion.—/te Royston (1909), 18 Man. 
L. R. 539; 10 W. LL. it. 613; 15 Can. 
Crim. Cas. 96.—CAN. 


. Power to commit — Pending 
extrudition.}—A magistrate has no 
power, under 33 & 34 Vict. c. 42, to 
commit an accused person to gaol 
pending extradition.—SToNE v. K. 
(1906), T. 5. 855.—S. AF. 


regard the Order 


was not 


66 ii. 
tions 





for 


em 


661i. Order in Council - On which 
proceedings founded— Necessity for 

oof. a meer made in 1898 
Thetween er late Majesty & the Queen 
of the Netherlands, the contractin 
parties undertook to deliver up to eac 
other reciprocally tive offenders 
accused of certain specified offences :-—- 
Held: the ct., being bound to take 
judicial notice of Acts of State, must 


CAN. 


Mo Mernwal 1 


contained the Treaty of 1898 & make 
the Extradition Acts apply in the case 
of the Netherlands, though the same 
tendered in evidence before 
the magistrate.—R. v. 


——- ——.}-In applica- 
extradition Taeere 4 the 
Snes dae atte wl, 

e trea e re- 
PART 1. SECT. 3, SUB-SECT. 3.— quisitioning State Inust be proved.— 

C. (a) f. te VICENTA Sotto 
Kong L. R. 139.—HONG 


ee ae 
_. (1891), 8 Man. L. R. 


q. Forcign warra 


rr — 


thefi in that territor 
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30 T. I. R. 35; 58 Sol. Jo. 68; 23 Cox, O. C. 713, 


- O. 


Order of Secretary of State—Notifying requisition 
for surrender—Necessity for production.]—Sce 
Extradition Act, 1870 (c. 52), s. 8. 


67. Foreign warrant of arrest — Necessity for 
authentication—Extradition Act, 1870 (c. 52), 5. 10.] 
—R. v. GAnz, No. 12, ante. 


How proved.]—See Extradition Act, 1870 
(c. 52), 8. 15. 


Description of offence.]}—See Nos. 48-51, 
anieé. 


68. Identity of accused.]—- There were sub- 
stantially three points. As to the first, I think 
the arrest, as the warrant was backed in Jersey, 
was legal, & even when the prisoncr was in this 
country the magistrate had jurisdiction to issue a 
warrant of commitment. Next, as to the point of 
identity, the prisoner’s name was X. A. P. & he 
admitted it to the officer. He was charged by 
that name, & when the warrant was read over to 
him he did not protest, & made no reply ;_ it might 
fairly be inferred that he was the same man. As 
to the third point, whether there was evidence of 
an extradition offence. I think there is such 
evidence in the depositions {taken in France]. The 
magistrate had jurisdiction to issue the warrant 
of extradition, & the writ must be refused & the 
prisoner surrendered (HUDDLESTON, JB.).—-He 
ParisoT (1889), 5 T. L. R. 344, D.C. 


69. —-——.]—Rte MEUNTER, No. 37, ante. 


70. Nationality of accused.]—R. v. ALLEN & 
TAYLOR (1888), Clarke’s Law of Extradition, 4th 
ed. p. 202. 


71. Issue ordered to determine.]—~Re 
GUERIN, No. 59, ante. 


72. Onus of proof.]—Appct. for a rule 
nisi for a habeas corpus had been sentenced by a 
French ct. & sent to a penal settlement on the 
coast of French Guiana. He escaped & got to 
England. Onan application by the French Govt. 
a magistrate ordered his extradition. The 
prisoner, in resisting the order for extradition, 
pleaded he was the son of British parents, & 
obtained a rule nisi for habeas corpus :—Held: the 
onus was on the Crown to show that prisoner's 
father had abandoned or lost his nationality by 
residence abroad, & there being no satisfactory 
evidence to that effect, prisoner’s plea was a good 
defence, & he must be discharged.—R. v. Brixton 








roduced had been authenti- 
cated by the Governor of that territory 
as having been duly issued by the 
proper civil authority :—Held: such 


antinatine «+ 


in Council which warrant 
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x. Forcign law—Necessity for proof 
ee Proof of the foreign 
law is not necessary to show that 
I Si larceny “’ is included in the 
crime of eer, mentioned in the 
Extradition Treaty between the United 
States & Great Britain.—H. v. MoorE 
(1910), 20 Man. L. R. 41.—CAN, 


8 s— >. ] — Theft under 
the name of larceny is an extraditable 
. offence under the treaty between the 
of arrest— United States & Canada. Where the 
-  L Lieeeves = facta disclosed make a strong prima 
acie case of theft under the Canadian 
aw, so that if the offence were com- 
witted in Canada it would be a clear 


Council 


1912), 7 Hon 
HONG. . 


with murder 
» the German 
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PrRIsOoN (GOVERNOR), Ex p. GUERIN (1907), 51 
Sol. Jo. 571, D. C. 


73. Commission of crime charged — Within 
country seeking extradition.]—To satisfy a 
istrate in committing a prisoner, charged with 
an extradition crime, under Extradition Act, 1870 
(c. 62), 8. 10, there must be some evidence that 
prisoner committed such crime within the juris- 
diction of the country seeking extradition.—R. v. 
LAVAUDIER, TRESSARD, LAUDAIS, PATUREAU & 
ScHWARTZ (1881), 15 Cox, C. C. $29, D. C. 


74, —— ———.]}—Re BELLENCONTRE, No. 
ante. 


75. Prim& facile case must be 
Re GUERIN, No. 59, ante. 


16. ———.]}—Re BELLENCONTRE, No. 51, ante. 


77. Guilty knowledge.]-—— Bonds, which 
had been stolen in 1883, were found in prisoner’s 
possession in 1890. Under an assumed name, he 
was dealing with them & selling them to innocent 
purchasers :—Held: there was evidence of guilty 
knowledge, on which a magistrate in this country 
might commit the prisoner for trial; & on the 
assumption that he knew that the bonds had been 
stolen, his conduct amounted to a false representa- 
tion of their genuineness, which could not be cured 
by the fact that, the bonds passing [reely from hand 
to hand, the innocent purchaser from whom he 
obtained the money would be able to get it back 
again.—_Re PINTER (1891), 66 L. T. 324; 17 Cox, 
©. C. 497, D. C. 


78. ———~,.]—Ite ARTON (No. 2), No. 21, ante. 
79. ——~~—.]—lht. v. DIx, No. 27, ante. 


80. ——— Sufficiency of foreign depositions— 
Extradition Act, 1870 (c. 52).}—Ka p. Prot, No. 
50, ante. 


81. ——.] — Extradition should be 
ordered if the depositions show facts which would 
support any offence in our law which is extradit- 
able.—R. v. HOLLOWAY PRISON (GOVERNOR) 
(1900), 16 T. L. R. 247, D.C. 


51, 


shown. }- 
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82. ——- ——..]—R. v. ZoSssENHEIM, No. 106, 
post. 


. or cs of evidence.}—Sce Sub-sect. 3, 0. (a) 
il., post. 


ii. Sufficiency. 
83. Test of sufficiency.|—R. v. MAURER, No. 
127, post. 
See, further, Extradition Act, 1870 (c. 52), s. 9. 
84. Uncorroborated evidence of accomplice— 


Discretion of magistrate.|—Re Mrunrer, No. 37, 
ante, 


85. Foreign depositions alone—-Whether suffi- 
cient. |—Re Panrisot, No. 68, ante. 


86. Decision of magistrate—How far conclu- 
sive—Evidence of expert on foreign law.]—Fa p. 
HuGvuert, No. 126, post. 











87. —— «}—R. v. MAURER, No. 127, post. 
88. ———- ——.]—He CastIonI], No. 36, ante. 

89. ——— ——.} —Re ARTON (No. 2), No. 21, ante. 
90. J—R. v. HoLLOwAy PRISON 


(GOVERNOR), Re SILETTI, No. 129, post. 


91. -}—A magistrate committed an 
accused person to prison to await extradition to 
France. The accused obtained a rule aisi for a 
writ of habeas corpus on the ground that new 
evidence had arisen since the committal disproving 
his identity with the person against whom the 
warrant was issued. It was admitted that there 
was evidence upon which the magistrate was 
entitled to make the order & that he had the 
necessary jurisdiction :—Held: discharging the 
rule, the ct. had no power to review the magistrate’s 
decision upon the above ground & that the matter 
was one to be dealt with, if at all, by a Secretary 
of State in exercise of his powers under the 
Extradition Act, 1870 (c. 52), s. 11.—R. v. BRIXTON 
PRISON (GOVERNOR), Ba p. PeRRy, [1924] 1 K. B. 
455; 93 L. J. K.B.380; 1301. T. 731; 40T.L.R. 
181; 68 Sol. Jo. 370; 27 Cox, C. C. 597, D.C. 


—-— Review on application for habeas corpus. |— 
See Sub-sect. 5, post. 








case to commit for trial, it is not 
necessary to prove the law of the 
demanding country. Where it appears 
that a prisoner whose extradition is 
sought has been indicted fur theft in 
one of the United States, such indict- 
ment affords strong presumptive evi- 
dence of the foreign law.—Re DERRING 
(1915), 49 N.S. H. 41; 24 D.L.R. 818. 
—CAN. 

t.— —.]-—/ ROSENBERG 
(1918), 1 W. W. R. 845; 28 Man. L. RK. 
439; 29 Can. Crim. Cas. 309.—CAN. 


a. -—— Offence punishable 
jure gentium.}—If the offence charged 
falls within those ordinary crimes & 
offences which are pontable by the 
laws of all nations, it will be assumed 
to be an offence under the law of 
China. In such a case it is un- 
necessary to offer specific evidence of 
Chinese law.—Re CHUNG SAN NAM 
ON » 9 Hong Kong L. Rh. 26.— 
ONG KONG. 





PART I. emote Ry ala 3.— 
. (a) ii. 

863i. Teat of sufficiency.)—It is 
sutficient to authorise a commitment 
for on extraditable offence that tho 
evidence would justify a commitment 
for trial if the offence had been com- 
mitted in this ney ince. — Ee B- OaDBY 
(1886), 36 N. B. R. 462.—0 





83 ii. -J—Onctest of determinin 
whether the evidence is such as woul 
justify committal] of accused for trial 
if the crime had been committed in 
Canada, is to conceive the accused 

ursuing the conduct in question in 
his country, & then to transplant 
along with him his environment, 
including, so far as relevant, the local 
institutions of the demanding country, 
the laws affecting the legal powers & 
rights, & fixing the legal character 
of the acts of the persona concerned, 
always excepting the law euppl ing 
the definition of the crime which is 
‘ COLLINS 1905), Ill 
B.C. RR. 436; 2 W. LL. R. 1643 10 
Can. Crim. Cas. 70.—-CAN. 

83 iii. ———.}—On an application for 
the surrender of an accused under 
Extradition Act, it is sufficient to 

roduce such evidence as would 
ustify the committal of the accused 
for trial if the alleged crime had been 
committed in Canada.—Re RosEn- 
BERG, (1918] 1 W. W. R. 845; 28 
Man. L. R. 439; 29 Can. Crim. Cas. 
809.—CAN. 


85 i. Foret depositions alone — 
Whethe i 


(1871 "310-1. 484 affd GAL R386 
ee . . rf e e * . 


b. Evidence of accomplices.]-— The 
evidence of accomplices is sufficient 


to establish a charge for the purposes of 
extradition.—Jte CALDWELL (1870), 
5 Pp, R. 217.—CAN. 


co. Foreign indictment.}J— On an 
application for the discharge of a 
prisoner committed for extradition 
under an order of the county judge 
of Kent, on a charge of m er ;— 
Held: acertified BOpy of an indictment 
for murder found by the grand jury 
of Erie county, State of New York, 
U.S., was of itself sufficient evidence to 
justify the committal of such prisoner 
for extradition._—_R. v. BROWNE (187 1), 
31C. P. 484; affd.6 A. R. 386.—CAN. 

d. Hearsay.])~~ Where the facts 
in evidence, though sufficient to 
warrant extradition if deposed to by 
witnesses who could y testify to 
their occurrence, were sworn to from 
information only, the prisoner was 
P e R. 332.—CAN. 

e. Prima facie case — Katablished 
by circumsta evidence.)-——A prima 
Jacte case is sufficient warrant 
extradition & this may be established 
by circumstantial evidence.—Re HoKK 
(1887), 15 R. L. Q, 8. 99.—CAN. 


f. J—It is sufficient for 
applot. for extradition to make out a 
abstr facie case.—GROSSBERG _ v. 

HOQUET 1928) 41 Can. Crim. Cas. 
291; Q. R. 836 K. R A417 — 
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Sect. 3.—Procedure: Sub-sect. 83, C. (b) 4. & it, 
& 


(b) Evidence Admissible. 
i. In General. 
Sec, generally, EVIDENCE, Vol. X XII., pp. 53 ef seq. 


Absence of provision by foreign law—Against ' 
trial for offence other than crime charged. |- 
See Extradition Act, 1870 (c. 52), s. 3 (2), & com- 
pare Nos. 1, 2, ante. 


92. Absence of good faith—In demanding 
surrender. ]-—Rte ARTON (No. 1), No. 42, ante. 


93. Merits of foreign adjudication—In bank- 
ruptcy.]|—Upon an application, under the treaty 
with Belgium, for the extradition of a person 
charged with having committed a crime against 
the Belgian bkpcy. law, it is no answer to show that 
the adjudication in bkpcy.in Belgium was founded 
upon a petitioning creditor’s debt for less than 
£50. The magistrate in this country ought not 
to inquire into the merits of the adjudication.— 
R. v. HOLLOWAY PRISON (GOVERNOR) (1902), 18 
T. L. R. 475, D. C. 


94. Political nature of crime charged—HExtra- 
dition Act, 1870 (c. 52), s. 3 (1).]—Re MEUNIER, 
No. 37, ante. 


95. ———-.] —Re AnrTON (No. 1), No. 42, ante. | 
96. Evidence taken before one magistrate- 
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Whether admissible before another—Upon subse- 
quent hearing.}—Ea p. Huauet, No. 126, poat. 


97. Re GuERIN, No. 59, ante. 


98. Nationality of accused—-When material 
under treaty.])—R. v. ALLEN & TayLor (1888), 
Clarke’s Law of Extradition, 4th ed. p. 252. 


99. Charges other than that for which arrested 
—Evidence on original charge already sufficient. ]— 
Re Buon, No. 62. ante. 








ce] 


ii. Foreign Depositions. 


100. Original deposition.]—Copies of depositions 
taken before the passing of 29 & 30 Vict. c. 121, if 
authenticated as required by the Act, may be 
received in evidence in proceedings under the 
Extradition Acts. The original depositions, 
properly authenticated, can be received in evidence 
against the prisoner. A French warrant for the 
apprehension of an accused person is necessary 
in order to procure his extradition under 6 & 7 
Vict. c. 75, but it need not be signed by a judge 
or competent magistrate, & need only be 
authenticated or made in such a manner as would 
justify the arrest of the accused person in France. 
A person condemned pur conlumace in France 
continues to be an accused person, liable to be 
delivered over under the Extradition Acts. 

T granted this habeas corpus during the vacation 
& made it returnable on the first day of term in 


PART I. SECT. 3, SUB-SECT. 3.— 
C. (b) i. 


988i. Nationality of accused—When 
material under treaty—Burden — of 
proof.j—In extradition proceedings 
under Chinese Extradition Ordinance 
188%, there must be clear pipet before 
the magistrate that accused is a subject 
of China. It is not necessary for 
accused to set up that he is not a 
Chinese subject; the burden of proof 
is on the Crown.——R. v. SCN AH WAN 
(1910), 5 Hong Kong L. kt. 33.— 
HONG KONG. 

g. Copy of bill of indictment.) — 
Rte ROSENBAUM (1874), 20 L. C. J. 165. 
~-~CAN. 

_——— J—h. ». Brownie (1881), 
6 A. R, 386.—CAN. 

k. ——-.]) -Er p. Eno (1884), 7 
L. N. 360.—CAN. ‘ ) 

1. ——~-.}-A document certified to 
be a true copy of an original indict- 
ment & attested by the seal of the 
at. of the United States, into whieh it 
was returned, is admissible in evidence 
iu extradition proceedings.—Re Goop- 
MAN (1916), 34 W. L. R. 5315 10 
W. W. R. 781; 28 D. L. R. 197; affd. 
Daw L. KR. 725; 26 Man. L. kh. 537.— 


m. Proof that crime charged is not 
extraditable.}—A person whose ex- 
tradition is demanded has a general 
right to show by evidence that what he 
is charged with is not an extradition 
cau ee PHIPPS (1883), 8 A. R. 77,.— 

n. Evidence to contradict prosecution. 
—Re DrEBAUM (1888), 11’ 4. N. Sey) 
—CAN, 

o. ——-.] — Where _ evidence 
given by the prosecution before Pr 
extradition judge positively identifying 
prisoner. the judge cannot receive 
evidence be eee the prisoner to 
show an — ARBUTT 
O. R. 179.—CAN, a 

p. Serandary _ evide docu- 
ment.J—The basis of a charge belng 
false pretence, & that false pretence 
being obtained in a written document, 
unless a foundation be Jaid by secundary 


nee of 


evidence to make out a primA facie 
case, the document itself must be 
produced upon application for a 
warrant for extradition.— Jte JOHNSTON 
(1907), 13 B.C. I. 209.—CAN, 


q. Verits of foreign adjudication— 
Indictment based on insufficient eri- 
dence.}— A person whose extradition 
is asked for cannot offer evidence at the 
inquiry to show that the foreign 
indictment was based on tnsufficient 
evidence & that a true bill should not 
have been returned by the grand jury. 
—ECREMENT v. SEQUIN (1921), 39 
Can. Crim. Cas. 113; Q. Kk. 33 K. B. 
302.—CAN. 

xr. Affidavit—- Properly  proved,|-—Exr 
Hy ag ERAN (1883), 6 L. N. 261.— 


-.]) — Affidavits duly 
autbenticated may properly be taken 
into consideration by the extradition 
comr, although made after the uppear- 
ance of accused before him.—GRoxs- 
BERG v. CHUQUET (1924), 41 Can. Criin, 
Cas. 291 2 Q. R, 36 K. B. 517.—CAN. 


t. ---A comr. acting under 
the powers vested in him by Extradi- 
tion Act is justified in proceeding upon 
the complaint laid before him, without 
taking any evidence in support of such 
complaint. Evidence in support of 
the charge may be submitted by 
affidavit.—Re "NEILL (1912), 17 
B. C. kh. 123.—CAN. 


a. Matter for commissioner’s 
discretion.}—Atfidavits taken ex »p. 
in the manner provided in Extradition 
Act, R, 8. Cc. Cc. 142, Ss. 10, are admis- 
sible as evidence in support of the 
charge for which the extradition of a 
fugitive is sought. ‘The sufticioncy 
of such evidence {s a matter for the 
judicial discretion of the extradition 
comr.—— BROWNE ». U.S.A. (1906), Q. R. 
30 Ss. Cc. 363.—CAN. 


b. On collateral questions— 
Proof of feces law.J}~—The ct. might 
receive affidavita on questions cardinal 
to the jurisdiction but collateral to the 
subject of vt pie that is not withiu 
the sole jurisdiction of the magistrate. 











Affidavits to prove Chinese law & show 
the non-existence of martial law in 
Kuang Tung were admitted.—~ Re 
CHUNG SAN Nam (1914), 9 Hong Kong 
lL. R. 26.—HONG KONG. 


co. Political nature of crime 
charged.)}—The same fundamental 
principles govern the extradition of 
convicted & accused fugitives; the 
prisoner may therefore, although con- 
vieted, prove that his surrender is 
asked for with a view to punish him 
for an offence of a political character.— 
Ke VIcENTA Sorro (1012), 7 Hong 
Kong L. It. 139.—HONG KONG, 


d. Admissions made to police 
officer.}—A person who had escaped 
from a French penal settlement inade 
admissions to a constable. After these 
admissions had been made the con- 
stable said, ‘‘ We don't want to do 
you any harm,’’ & asked him to come 
to town, offering him to keep him for 
a week & get him work, Hight days 
afterwards he was arrested by the 
saine constable on an extradition 
warrant. The constable then asked 
him some questions, recelving in reply 
further admissions :---Z/eld : these con- 
versations were admissible in evidence 
against bim.—H. v. Garvey, Kz p. 
x a ~- * (1888), 6 N. Z. L. RR. 604,-- 
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1001. Original deposition. }—Applica- 
tion for the discharge on habeas corpua 
of prisoners charged with robbery 
committed in the United States, & 
conunitted at Sandwich for extradition. 
The prisoners had been previously 
arrested at Toronto on the same charge, 
& had been discharged by the local 
police magistrate :— Held: tho depost- 
tions on which the warrant issued in 
the United States after the arrest in 
Canada, were properly admitted here 
as evidence of inality, their 
admission being within both the letter 
& spirit of 31 Vict. c. 94.—R, »v. 
MORTON (1868), 19 C. P. 9.—CAN. 

100 ii. ———.]—Upon an application 
for extradition of deft. who was under 
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order that the objections made to the delivery up 
of prisoner to the French Govt. might be publicly 
argued & determined (LORD CHELMSFORD, O.). 
Re Oorrin (1866), 2 Ch. App. 47; 30 J. P. 776, 
sub nom. Hx p. DUBOIS (alias 
M. C.10; 15 L. T. 165; 12 Jur. N.S. 867; 15 
W. Nt. 24, Tu. C. 


101. If authenticated—Extradition Act, 
a (c. 52), S. 14.]}—e CounwaAye, No. 103, 
post. 


102. Copies—lIf 
No. 100, ante. 


Proof of authentication.}—Sce Extradition Act, 
1870 (c. 52), 8. 15. 


103. Not taken in presence of accused—-Whether 
admissible.}—(1) Under Extradition Act, 1870 
(c. 62), foreign depositions, if duly authenticated, 
may be reccived in evidence in proceedings under 
the Act, although taken in the absence of the 
person accused, & without his having had an 
opportunity of cross-examining the witnesses. 

(2) In the list of ‘‘ extradition crimes ’”’ in the 
schedule to the Act are included ‘“ crimes by 
bkpts. against the bkpcy. law’’:—Held: a 
married woman charged with complicity in the 
fraudulent bkpcy. of her husband is not a person 
charged with a crime within the meaning of the 
above description, as it is limited to crimes com- 
mitted by bkpts. only. 


(3) By treaty between this country & Belgium, 
a requisition for the surrender to Belgium of a 
fugitive criminal shall be made to the Foreign 
Secretary, accompanied by a warrant of arrest or 
other equivalent judicial document issued by a 
judge or magistrate, duly authorised, etc., together 
with duly authenticated depositions taken on oath 
before such judge or magistrate, which documents 
are to be transmitted to the Home Secretary, who, 
if there be due cause, shall require a magistrate to 
apprehend the fugitive:—Held: the Secretary 
may waive the fulfilment of these conditions, & 
such documents may be reccived in evidence before 
the police magistrate before whom the fugitive 
is brought, although the warrant is not issued & 
the depositions taken before same judge. 


Qu.: -whether Extradition Act, 1870 (c. 52), 
applies to criminals who have taken refuge in this 
country before the date of the Act.—Re CouNHAYE 
(1873), L. R. 8 Q. B. 410; 42 L. J. Q. B. 217; 28 
L.T. 761; 38J.P.39; 21 W. R. 883. 


Annotations :—-As to (1) & (3) Consd. HR. v. Brixton Prison, 
[1911] 2 K. B. 82; RK. v. Brixton Prison, Ec p. Servini, 





authenticated.J—Re Coppin, 


indictment in the State of New York 
for murder, the coroner who had held 
the inquest there, proved by oral 
testimony before the county judge here, 
the original depositions ken on 
oath before him, & also copies of the 
depositions certified by him to be 
true copies :—Held: under Imperial 
Extradition Act of 1870, s. 14, the 
original Gepontions were properly 
received.— RK. v. BROWNE (1881), 6 
A. h. 386.—CAN. 

e. — If een cies 1 Under 
, ot Vict. c. 94, the depositions must 
tbe those upon which th 
ant was 





tiene 


| Saaar igre upon 
of their be 







ee e original 
Pere anted in the United 
weaeeates, certified under the hand of the 
waeeerson issuing, & not depositions 
mameaon subsequently to the issue of the 
ginal without an 
Bparent connection therewith.—R. 
-_—— —--.)—-Hr p. Worms 
ee )» q R, L. Qa. Ss. 320.—OAN. 
wo—VOL, XXIV. 












JOPPIN), 36 T.. J. | 


——.J— Original deposi- 
are admissible in 
under Imperial Act, 6 & 7 Vict. c. 34, su 
& can be used in evidence against a 
roof of their identity 


R. v. MaTTHeW (18 RR, — 
CAN. (1877), 7 P. R. 199 


_-R 887), 
15 R.L. 0.8.99 DOAN ee 61887) 

k. ———- ——.]—R. v. Moor (1910), 
20 Man. L. Red GAN. a 


1, ——-_——.)]—Re Sraaas (1912), 
Rg L. R. B53: 5 Alta. L. abt 


m. —— Necessity 
~—-In extradition cases, the f 
technicalities with which the statute 
surrounds the production of affidavit 
ise tote uk 

ep ons en in the United 
States cannot be read 
under the hand of the magistrate who 
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[1914] 1 K. B. 77. Refd. I. ». Ganz (1882), 9 Q. B. D. 
Generally, Mentd. Re Castioni, (1891] 1 Q. B. 149. 
104. Not taken pursuant to terms of treaty— 
Waiver of irregularity—Treaty with Belgium.]— 
te COUNHAYE, No. 103, ante. 


105. Irreguiarity not material — Treaty 
with France. jJ—-It. v. BRIXTON PrisON (GOVERNOR), 
Ex p. Tuompson, No. 44, ante. 


106. Not taken according to English law— 
Whether admissible.]—It was said that the 
magistrate ought rot to have acted upon evidence 
appearing on the depositions, because it might be 
assumed in favour of the prisoner that certain rules 
of evidence according to English law had not been 
complied with. Foreign depositions ought to be 
most strictly scrutinised. The magistrate ought 
to see what the substance of them was, as 
establishing the facts of the case, but to say that if 
the statements in the depositions did establish the 
facts, the magistrate should then inquire whether 
certain formalities according to English law had 
been taken isin my opinion contrary to Extradition 
Act, 1870 (c.52),8.14. It was suggested in support 
of the rule that many of these facts might have 
been altered by cross-examination. I know of no 
authority that, because they might be criticised 
subsequently & cross-examined to subsequently, 
ot because possibly they had not becn taken 
according to the English rules of evidence, they 
ought not to be acted upon. On the first point 
. .. there was no ground to interfere. It was 
said also that the magistrate had declined to 
exercise a jurisdiction that he ought to have 
exercised, namely, to consider the evidence for 
the defence. . He could not have acted upon 
that principle, for in this case evidence was given 
before him on behalf of deft., & the text-books 
showed that the practice had been established of 
such evidence being considered by the magistrates 
before they decided the question of committal for 
extradition. Thcre was evidence establishing a 
primd facie case. The magistrate rightly exercised 
his jurisdiction, & there was nothing before them 
to show that he proceeded on a wrong view of the 
law (Lorp AILVERSTONE, C.J.).—R. v. ZOSSEN- 
HEM (1903), 20 T. L. R. 121; 67 J. P. Jo. 616, 
D. C. 





D. Bail. 


See, generally, CRIMINAL LAW, Vol. XIY., pp. 156 
et seq., Nos. 1301 et seq. 


107. Bail not as of right—Dependent on treaty. ] 
—R. v. SprrsBury, No. 155, post. 


issued the o 
copies of the 


inal warrant as b 
epositions upon whic 
ch warrant issued.—Re LEWIS (1874), 
6 P. R. 236.—CAN. 


n. ——.}—Where an applica- 
taken.— tion for extradition is founded upon 
deposition evidence it will be re uired 
to conform strictly to the conditions 

rescribed by the Act for such evi- 

ence, nothing will be inferred in its 
favour.—Re OQOKERMAN (1898), 6 
B. C. R. 143.—CAN. 


1031. Not taken in presence of 
accused—W hether admissible.}—Foreign 
depositions may be read, although not 

en in the presenes of prisoner.—— 


pro 





roperly 


for strict proof.) 
orms & 
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o. Power of Court of A to 
admit to bail, application to a 
judge of the Ct. of Appeal to admit to 


iotly complied 
unless certified 
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Sect. 3.—Procedure: Sub-sect. 3, D. & E.; sub- 
sect. 4.] 

108. Discretion of magistrate to grant.]— 
R. v. PASQUALE DE FRANCcISIS (1895), James, 
Mar. 14. 

109. ———- ——.]—_R. v. KuNAN (1908), Times, 
Nov. 18. 

110. -}—Deft., arrested in extradition 


proceedings on a charge of a misdemeanour com- 
mitted abroad, & remanded pending the receipt of 
further information from the foreign country, is 
not entitled as of right to be granted bail either by 
the magistrate or by the K. B. Div., but the matter 
is in the magistrate’s discretion.—R. v. PHILLIPS 
(1922), 128 L. T. 113; 86J. P. 188; 38 T. L. R. 
$97; 67 Sol. Jo. 64; 27 Cox, C. C. 332, D. C. 


111. ——.}~-Re Lapierre (1906), Times, 
July 6. 


E. Committal or Discharge. 


Form of warrant of committal.]— See, now, 
Extradition Act, 1870 (c. 52), sched. II. 


112. Necessity to follow statutory form.]— 
Ex p. BESSET, No. 46, ante. 


113. Description of offence—Description 
under one section of Act—Evidence supporting 
offence under different section.}—Prisoner charged 
with misappropriation of certain securities handed 
to him while engaged in an attempt, under an 
agreement with prosecutor, to procure a contract 
for the construction of certain railways, was 
arrested, & committed to prison to be extradited, 
on @ warrant accusing him of an offence in the 
terms of Larceny Act, 1861 (c. 96), 8. 75. On cause 
being shown against a rule nisi obtained by 
prisoner for his discharge :—Held: he was entitled 
to be discharged, since the words ‘‘ or other agent ”’ 
in Larceny Act, 1861 (c. 96), s. 75, meant a person 
entrusted with money in a personal capacity & 
ejusdem generis with banker, merchant, broker, & 
attorney; & prisoner was not an agent within 
Larceny Act, 1861 (c. 96), s. 75. 

Where on the warrant for the commitment of a 
person accused of an extradition crime the 
magistrate had set out in terms an offence under a 








bail a person committed for extradition, 
pending an ap eal to that ct. from an 
order of the leh Court refusing, upon 
habeas corpus, to discharge the appli- 
cant, was refused on the ounds 
(1) that it did not appear that the 
applicant was in actual custody, & 
) that it was doubtful whether a 
udge of the Ct. of Appeal had power 
to make the ordor.—te WaTTS (1902), 
22 Cc. L. T. 130; 30. L. R. ee 1 

as. 


O. W. BR. 129; 5 Can. Crim. 
538.—CAN. 

p. Power of magistrate to grant.}— 
There is no provision in Criminal 
Procedure Code (Act V of 1898) or in 
Extradition Act (XV of 1903) authoris- 
ing a magistrate to hold a person to 


& 
foreign country 


would justif 


(1918), I. il. Rn. 43 Bom. 310.—IND. 
vr. Application for — Neceasit 
notice to Minister of Justice.} —Where 
person arrosted for extradition to a 


a 

for bail, notice of Ais application was 
ordered to be given by him to the 
Minister of Justice of the Union, 
although he had given notice to the 
A.-G. of thia provinee.—Fae p. RECK- 
LING, (1920) Cc. P. Nn. 567.—S. AF. 


PART I. SECT. 3, S8UB-SECT. 3.—E. 
8. Duty to commil—Where evidence 


ting. }--On the hearin 
tion for the extradition of accused 
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particular sect. of Larceny Act, 1861 (c. 96), & the 
ct. were of opinion that the depositions failed to 
show that deft. had been guilty of any offence 
under that section, the ct. refused to order deft. to 
be held in prison to be extradited, because the 
evidence before the magistrate would have justified 
him in committing under another sect. of Larceny 
Act, 1861 (c. 96).—R. v. PortTuGAaL (1885), 16 
Q. B. D. 487; 50 J. P. 501; sub nom. R. v. DE 
Portugal, 55 IL. J. Q. B. 567; sub nom. Re DE 
PortTvuGAL, 34 W. R. 42; 27. L. R. 14, D.C. 
Annotation :—Refd. R. v. Kano, (1901] 1 K. B. 672. 


114, —-— -——— Discrepancy between English & 
foreign classification of crime—& English & foreign 
version of treaty.J—Jte Arron (No. 2), No. 21, 
ante. 


115. ——.]—Prisoner was arrested 
on a charge of obtaining goods by false pretences 
in Germany. The offence was rightly described 
according to the law of Germany, but did not 
amount in this country to obtaining goods by false 
pretences. He was accordingly committed by the 
magistrate for extradition to Germany on the 
offence of ‘‘fraud by an agent & larceny by a 
bailee,”” which properly described the offence 
according to the law of England, all the offences 
coming within the Extradition Treaty :—Held: 
the committal was proper. 


When under art. 5, exemption from punishment 
had been acquired by lapse of time according to 
the laws of the State applied to the extradition 
was not to be granted. Those words .. . referred 
to such limitations as were imposed by various 
statutes (WRIGHT, J.). 


With regard to art. 4, the meaning of it was that 
if a crime had been committed by a person, for 
which crime he could be punished in both countries, 
& he had, in fact, been punished for it in one, he 
could not be tried again for it in the other (WRIGHT, 
J.).—R. v. HOLLOWAY PRISON (GOVERNOR), Ea p. 
BUDDENBORG (1808), 14 T. L. RR. 252, D. C. 











116, —— ———.]-—Ez p. KouHNn (1900), 35 
L. Jo. 173, D. C. 
117. ——— Ambiguity in description of offence— 


Remittal of warrant to magistrate.}—/ie ARTON 
(No. 2), No. 21, ante. 


his opinion the evidence raises a strong 
or probable presumption of guilt.— 
lie Wong Ka Crgona (1905), 1 
Hong Kong L. kt. 1.—HONG KONG. 


a. Form of warrant of committal 
—Warrant defectire—-Power of court to 
remand.j—Held: whon prisoner was 
brought before tho ct. upon a writ of 
habeas c 8 under our statute, the 
warrant of comnitment upon which 
he was detained appearing on its face 
to be defective, the ct. had no authority 
to remand him, such power only he 
possessed by the ct. at common law, 
prisoner not being charged with any 
offence for which he could be tried in 
this Province.-—/’e ANDKRSON (1861), 
ll Cc. RP, 9.—CAN. 


for 


Hed to the ct. 


te in commit- 
of an applica- 


bail to appear before a tribunal in a 
State to which the Extradition Act 
applies, unless the warrant is endorsed 
under the provisions of s. 8 of the 
Act.— BALTHASAR v. lt. (1906), I. L. R. 





q. -}—The magistrate in British 
India to whom a warrant bas been 
addressed under Indian Extradition 
Act, 1903, s. 7, has no power to 
admit an arrested person to bail 
apart from ss. 8 & 8a of the 
Act.—Re MURLIDHAR BHAGWANDAB 


it is the duty of the Extradition Judge, 
if the evidence adduced would justify a 
magistrate in committing the accused 
& is not contradicted, to make an order 
for extradition, in the same way as if 
ae case had come before a 1 
a 
committed the 
LATIMER (1906), 3 W. L. 
Can. Crim. Cas. 244.—CAN 





t. If evidence raises presump- 
tion of oui. }~It ia the duty of the 
magistrate to commit accused if in 


(1866), 2 L. Cc. L. J. 93.—CAN. 
6. Error in warrant of arreat — 


Effect on warrant of commitment.}-— 
re WoRMs (1876), 22 L. C. J. 109.-— 


dé. Commitment for “ forgery.” 
A, commitment for extradition for 
es 0 
arity is necessary.—Re Hoke 
Pret), 15 if L. O. 8. 93.—CAN. 


e ——.}—-In extradition proceed- 
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 v. Drx, No. 27, 


—— As to place to which committed—When 
affected by ill health of prisoner.|—Sce Extradition 
Act, 1895 (c. 33), 8. 1 (3). 


119. Validity of warrant—-When committal on 
all offences charged—Of which some not sub- 
stantiated.}—He BELLENCONTRE, No. 51, ante. 


120. ——— Committal for distinct offences— 
Separate committals for each—Whether necessary. ] 
—Re MEUNIER, No. 37, ante. 


121. Limitation of time for punishment by 
foreign law——Order made before expiration of time 
—But enforced after—Due to prisoner serving 
prior sentence in England.}—R. v. BRIXTON PRISON 
(GOVERNOR), Ex p. VAN DER AUWERA, No. 141, 
post. 


122. Duty of magistrate to commit—For trial in 
jurisdiction where arrested—-Offence against “jus 
gentium—Hong Kong Ordinance No. 2 of 1850. ]— 
A.-G. FOR COLONY OF HoNG KONG v. KWOK-A- 

ante. 


123. Meaning of ‘‘ committed to prison ’’— 
Where time for surrender material—Treaty with 
France, 1876, Art. 10.}—By above art. of above 
Treaty between the United Kingdom & France, 
‘if the fugitive criminal who has been committed 
to prison be not surrendered & conveyed away 
within two months after such committal, or within 
two months after the decision of the Court upon the 
return to a writ of habeas corpus in the United 
Kingdom, he shall be discharged from custody, 
unless sufficient cause be shown to the contrary ”’ : 
Held: ‘‘ committed to prison ’’ meant the com- 
mittal of the accused person to prison by the 





ings for forgery of a draft on a 
bank in the United States :—Held: 
& warrant of commitment may be 
issued in procecdings instituted in this 
province; the previous issue of a 
warrant in the country demanding 
extradition not being essential.—He 
GARBUTT (1891), 21 O. R. 465.—CAN. 


f. Dale on information — Different 
from that given in evidence—Power 
of commissioner dismiss applica- 
tton.}—The Comr. is not justitied in 
dismissing the application because 


etween Great 


in the colonies. 


extradition, shall 


instead of under the Macao Extradition 
Ordinance which came into force 14 
cars before the Extradition treat 
Britain & Portugal. 
Oue of the provisions of the treaty 
was that special arrangements for the W. W. 
surrender of criminals might be made 
- 6 of the Ordi- 
nance provider that Dae magistrate, 
before Sr cana etniee 
iform him that a 
eriod of 15 days will be allowed for 
m to appeal to the Supreme Ct. 
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magistrate, upon the conclusion of the proceedings 
of the proceedings before him, to await the warrant 
of the Secretary of State for his extradition, & did 
not mean the arrest of the accused under the 
warrant issued by the magistrate in the first 
instance; & therefore the accused is not entitled 
to be discharged from custody merely because he 
has not been surrendered & conveyed away within 
two months after his arrest under the magistrate’s 
warrant.—R. v. BRIXTON PRISON (GOVERNOR), 
Ex p. MEHAMED BEN RomDAN, [1912] 3 K. B. 190 ; 
81 L. J. K. B. 1128; 16 J.P. 301; 28 T. L. R. 
530, D. C. 


Place to which committed.]}—See Extradition 
Act, 1870 (c. 52), 8. 10; Local Government Act, 
1888 (c. 41), 8. 89 (3). 


—-—- Ill health of prisoner—Discretion of magis- 
trate. ]—See Extradition Act, 1895 (c. 33), 8. 1 (3). 


Duty to discharge prisoner—If committal order 
not made.}--See Extradition Act, 1870 (c. 52), 
s. 10. 


124. Discretion of Secretary of State—Fresh 
evidence after committal—Which might have 
influenced magistrate’s decision.}—R. v. IoL1o- 
WAY Prison (GOVERNOR), Re SULETTI, No. 129, 
post. 








To discharge at any time—On account of 
political nature of offence.]—Sce Extradition Act, 
1870 (c. 52), 8. 7. 


SuB-SECT. 4.—APPEAN. 


125. From decision of magistrate—On question 
of fact.}+—Ite GUERIN, No. 59, ante. 


discretion of an extradition judge in 
committ, accused under an Extradi- 
tion Act where the case is one wherein 
there is some evidence to support his 
decision.—Re ROSENDERG, 11918] 1 

R. 845; 28 Man. L. R. 439; 
29 Can. Crim. dan. 309.—CAN. 


o. —— Ordering forfeiture of bail.| 
—No appeal lies to the Ct. of A 
peal from an order made in t 6 
county ct. judge’s criminal ct. ordering 
the forfeiture of bail for the non- 


tive for 


date of offence as given in the informa- +e & writ of habeas corpus. The or radition Creole sai ig ant 

tion is different from that given in istrate omitted so to inform the (1912), 18 B.C. HK. 5; 9 D. L. R. 432 

evidence before him. — U.S.A. us sae Held : Age Macao ae —CAN aoa ee eee 
— on Ordinance, is preserved under N. 

beeen 11 EK. Lx R. 379, CAN. he 1 of the treaty & its pro- nes 


. Validity of warrant —- pce 
jor. " strict compliance with Act.]—In 
order to constitute a valid commit- fugitive must 
ment there must be a strict com- EXTRADITION 
lance with the Extradition Act, which 

s to beliterally & strictly interpreted. 


48.— HON 
—Re GOLDSTEIN (1899), 8 Nfid. L. R. exis 


vitoas not having been complied with, 
the order for the extradition of the 
be set 
AcT, 
CuI TEN (1919), 14 Hong Kong L. R. Charging 


Discher 
habeas ree Ct. of 
in British $Col sabia. has no rot, Appeal 
to entertain an appeal from an order 


pede at & judge upon habeas corpus 


PBTO: tee ONG @ prisoner from custody in a 
Hee or matter arising out of extradi- 
ERINGTON 


247.—NFLD. 


h. Duty to geet geal bd prisoner—If 
committal order not made.}—Prisoner 
had been brought 2 eaters & magistrate 
as a fugitive criminal under Chinese 
Extradition Order, 1889, s. 9. The 
m ,» having heard the evidence 
decided not to commit, but remaiided 
the prisoner, apparently in order that 
another warrant should be executed 
upon him :—Held: the prisoner was 
entitled to his discharge, when the 
strate decided not to commit, 
ere was no power to remand him 
ati the execution of the later warrant. 
—Re SUN AH van N (1909), 5 Hong 


k. Duty of magistrate to inform 
dover ANCES ecacd al ag Fe or habeas 
or 


corpus. e oT as 
tion ares fugitive tt from Macao 
taken under Extradition Act, 1870, 0, 


PART I. SECT. 3, SUB-SECT. 4. 
1. From decision of ate — 
}—The ct. or 


a Aa of evidence. 

udge ma etermine whether a case 
© within. ieee Extradition Treaty, & 

a "dudee. fn chambers has power to 

review & decide on the sufficiency of 

the evidence returned hy the com- 
tt esr prt or, if n 


to hear further testim a v. 
TUBBEE (183207 P. it 08 CAN 


——.}—When the comr. 

has i,leclded that there is evidence 
an order for extradition, 

8 is da on cannot be reviewed if the 
j* e to whom the application is made 
s of the opinion from the record that 
there was such evideuce.—Re O'NEILL 
(1912 al B. O. R.123; 5D. L. R. 646. 


——.}-The Ct. of App 
ting no authority to interfere wit. 





ne 


proceedings.—. TID 
(18139 20 W. L. R. 355; 5 D.L. R.138. 


q. Effect of division in 
esti, oner was re 
manded eo ex dition by order of 
the Ch. Div. of the ee Ct. of J ee 
Warned the a this Oia a tod. 
Seine equally divide 
A second writ of pipet AE ese 
thereupon obtained, & isonee bre bro ht 
peters ee Common Pleas Div., when 
remanded whereupon 
he again appealed to this ct., which 
appeal was dismissed wi th costs, as 
er sack circumstances a second 
appeal could not be_ entertained. 
e effect of an eauel division in this 
tent 8 oe first instance, is 
amply that ers rule or motion drops 
or t appeal is aoa To & ne the judg: 
ment below reqietne rary 
is not considered as 


au bee 
—Re HALL (1882), 8 Z ind! ing sh ity. 
AA 2 
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Sect. 8.—Procedure: Sub-secis. 5 & 6.] 
SuB-SEcT. 5.—APPLICATION FOR HABEAS CORPUS. 


Procedure on application generally, see R. 8. ©., 
Ord. 59, r. 1 (g) ; Crown Office Rules, 1906, rr. 216~ 
219, 265; CrowN Practick, Vol. XVI., pp. 255 
et seq., Nos. 506 eft : 

Right to apply.J—Sce Crown Practick, Vol. 
XVI., p. 248, No. 474. 

Duty of magistrate to inform prisoner. }— 
See Extradition Act, 1870 (c. 52), 8s. 11. 


126. Powers of court—To review magistrate’s 
decision—How limited.]}—(1) By Extradition Act, 
1870 (c. 52), when a fugitive criminal is brought 
before a police magistrate, the latter is to hear 
the case in the same manner & to have the same 
jurisdiction & powers, as near as may be, as if the 
prisoner were brought before him charged with an 
indictable offence committed in England :—Held : 
upon a rule for a habeas corpus, upon a committal 
by a police magistrate, as this is not a ct. of appeal 
in such a case it will not question the judgment of 
the magistrate if the case was within his juris- 
diction & there was any evidence to support his 
decision. 

(2) Upon such a hearing, a witness gave his 
evidence before a police magistrate, A., in the 
presence of the accused & signed his deposition. 
The further hearing of the case was then adjourned, 
& on the adjournment day the further hearing was 
resumed before B., another police magistrate, but 
as the witness before examined before A. refused 
to attend & had gone abroad, his deposition made 
before A. was proved to have been duly taken & 
was read as part of the case against the accused, 
whereupon additional evidence having been taken, 
the prisoner was committed to the Middlesex 
House of Detention pursuant to Extradition Act, 
1870 (c. 52):—Held: the deposition so taken at 
the former hearing by A. was properly receivable 
by B. upon the subsequent hearing. 

Where there is evidence of experts in French 
law, which shows a crime committed in France, 
which, if committed here, would be punishable by 
our law, we have no right to question the truth of 
the testimony. In such a case it is for the 
magistrate to decide, & although we may think 
that the case is very inconclusive, we cannot 
interfere. Le is the only party authorised to 
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decide upon the facts (Kritiy, O.B.).—Eea pn. 
HvuavueEt (1878), 29 L. T. 41; 12 Cox, 0. C. 651. 

Annotations :—As_ to {> Consd. R. ¢. Maurer (1883), 10 
Q. B. D. 513. Refd. Kr yp. Caationi (1800), 7 T. b. 


2 se 1 * kh, 
50; Re Bluhm, [1901] 1K. B. 764. 4s to (2) Refd. 
Fe Guerin (1888), $8 L. J. M. C 


»C. 42, 
127. -J]—Upon an application 
for a habeas corpus in the case of a fugitive criminal 
committed by a police magistrate under the 
Extradition Act, 1870 (c. 52), the ct. has no power 
to review the decision of the magistrate on the 
ground that. it was against the weight of evi- 
dence laid before him, there being sufficient 
evidence before him to give him jurisdiction in the 
matter. 

There must be such evidence as, according to 
the law of England, would justify the magistrate 
in committing the prisoner for trial if the alleged 
crime had been committed in England (MATHEW, 
J.).—R. v. MAURER (1883), 10 Q. B.D. 5183 sub 
nom. Re Macurer, 52 L. J. M. C. 104; 31 W. R. 
609, D. C. 


Annotations :—Refd. Ex p. Castioni (1890), 7 T. L. R. 50; 
Re Bluhm, [1901] 1 K. B. 764. Mentd. R. v. Brixton 
Prison, Ec p. Perry, (1924) 1 K. B. 455. 





Tee eemmenmnaraaad 











128. —— «+—-Re ARTON (No. 2), No. 
21, ante. 
129. -—-- ——— Fresh evidence subsequent to 


decision.] —On an application for a habeas corpus 
to bring up a fugitive criminal committed for 
extradition by a police magistrate under the 
Extradition Act, 1870 (c. 52), it is not competent 
for the ct. to review the decision of the magistrate 
on the ground that further evidence has come to 
light, provided that there was evidenee upon which 
the magistrate could act & that it is not shown 
that he had not jurisdiction. 


Accused may say that the crime with which he 
was charged was not a crime within [Extradition] 
Act, that is to say that it did not come within the 
class of offences contemplated or that it was an 
offence of a political character & therefore outside 
the Act. He may say also that there was no 
evidence upon which the magistrate could exercise 
his discretion as to whether he would commit or 
not. Those things he may say. I am clearly of 
opinion that there is one thing he cannot say: 
that is that there is evidence one way & the other, 
& that this ct. ought to consider whether the 
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126i. Powers of court—To reriew 
magistrate’s decision—How limited.}— 
On an application for a writ. of eas 
corpus, on the ground that the French 
vice-consul made the requisition for 
the surrender of accused & not the 
Governor of New Caledonia, the judg- 
ment of the police magistrate who has 
committed acc under extradition 
proceedings will not be reviewed by 
a judge in chambers.—R. v. HUSstTINn 
(1881), 1 Q. L. J. 16.—AUS. 


126 i. ——- ——- ——.] —On a peti- 
tion for habeas corpus, by one who had 
been committed for extradition :— 
Held: the judge is required to decide 
whether he deems the evidence adduced 
before him sufficient to justify the 
epychenen & commitment for trial 
of the person accused, if the crimne had 
been committed in Canada. If he 
finds in the affirmative he should eo 
state it in his commitment, & certify the 
fact to the proper executive authority. 
His functions do not extend to deter- 
mining whether the accused should be 
extradited.—Ex p. ZINK (1880), 6 
Q. L. R. 260.—CAN, 








126 iii. .}--In examin- 
ing upon a petition for habeas corpua, 
whether the detention of the prisoner 
is lawful, the ct. or judge will set aside 
the warrant of commitment only if 
there be manifest error in the adjudica- 
tion. If tho comr. had jurisdiction 
& there was legal! evidence before him, 
the ct. is not called upon to examine 
the sufficiency of the evidence.— 
Ex p. DERAUM (1888), M. L. Rh. 4 Q. B. 
145.—CAN. 








126 iv. -)—When, at 
the close of the evidence for the 
demanding country at the hearing of 
&n application fur extradition under 
tho judge calls on counsel for the 
accused for his defence, a committal 
subsequently made will not be set 
aside on cas corpus on tho ground 
that the judge did not formally ask the 
accused he wished to call any 
witnesses, as required by Criminal 
Man. L. ht. 41.—CAN. 


126 v. —— ——.]~—The ct. on 
habeas corpus has no jurisdiction to 
review the magistrate’s decision on the 
facts after he has decided to commit 





the fugitive for surrender.—Jte Li 
Yu Mcr (1910), 5 Hong Kong L. R. 
227.—HONG KONG. 


126 vi. ——.}—The duty of the 
ct. or a judge on a haheas corpua, is to 
determine on the legal sufficiency of 
the commitment, & to review the 
magistrate’s decision ag to there being 
sufficient evidence cf criminality.— 
R. v. RENO (1865), 4 P. HK. 281.—CAN. 


126 vii. -- -J—-Ez p. PHELAN 
(1883), 6 L. N. 261.—CAN. 

126 vill. --— —-—-.]---Tho dectsion of 
the extradition comr. on the sufficiency 
of evidence by affidavit ts not subject 
to review in habeas corjrua proceodings. 
8. C. 363.—CAN. 


r. To review the whole of 
the evidence.}-—-Re WOKE (1887), 15 
ht. L. 0. 8. 99.—CAN. 


s. —— To remand lsoner — 
Warrant of commitment § defective.}— 
When prisoner was brought before the 
ct. upon a writ of habeas corpus 
under the Ontario statute, after having 
been committed in extradition pro- 
ceedings, the warrant of commitment 
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magistrate has exercised his discretion as to it 
properly (BIGHAM, J.). 

Where such further evidence has been obtained 
since the committal order it is entirely a question 
for the Secretary of State to consider before making 
the order for the surrender of the prisoner under 
Extradition Act, 1870 (c. 52), s. 11.—lht. v. HoL1o- 
WAY Prison (GOVERNOR), He Siterri (1902), 71 
1. J. K. B, 935; 87 L. I’. 382; 67 J. P. 67; 51 
W. WR. 1I9L; 18 T. L. 1. 7713 46 Sol. Jo. 686; 20 
Cox, C. C. 3538, D. C. 

«fnnotations :--—Co h. v. Brixton Prison, Ez p. Perry, 


nsd. 
[1924] 1 K. . 455. Refd. Rt. v. Brixton Prison, Ex p. 
Servini, [1914] 1 K. B. 77. 


130. ——- ——.}—Rh. v. Brixron PRISON 
(GOVERNOR), Haz p. PERRY, No. 91, arte. 


131. -—— Nationality of 
lie GUERIN, No. 59, ante. 


132. To review the whole of the evidence— 
Whether before magistrate or not.|—/te CAsTIONI, 
No. 36, aie. 


133. —-— Inquiry into motive of foreign state— 
In demanding surrender.|—He Arron (No. 1), 
No. +2, ane. 


134. Grounds for application — Determination 
of treaty by notice—-Notice subsequently postponed 
—Validity of detention. ]—By the terms of Extradi- 
tion Act, 1843 (c. 75), the contracting parties were 
at liberty at any time after Jan. 1, 1844, to put 
an end to the convention upon which it was 
founded, by giving six months’ notice of their 
intention so to do, & the Act was to remain in 
force during the continuance of the convention. 
The Act, however, contained no provisions for the 
withdrawal or renewal of such notices. The 
French Govt. on Dec. 4, 1865, gave such notice, 
but on May 21, before the expiration of the six 
months, they gave a fresh notice, & agreed with 
the Inglish Covt. that such notice should be 
treated as expiring on Nov. 21, 1866 :—Held: the 
Act was still in force, & a writ of habeas corpus was 
refused to a French subject detained in English 
custody after the expiration of the six months 
included in the original notice.—Lz p. WIDEMANN 
(1866), 14 L. T. 719; 12 Jur. N.S. 536, L. C. 

135. — Political offence — Necessity for evi- 


dence—Suggestion alone insufficient.|—’e ARTON 
(No. 1), No. 42, ante. 


136. Sufficiency of statement in 
affidavit.|—An affidavit in support of an applica- 
tion for a writ of habeas corpus contained a state- 
inent by appct. that he ‘‘ escaped from Russia 








accused. | 

















upon which he was detained appearing 


committed under 
on its face to be defective, the ct. has 


Acts.—Ez p. Bouvy 
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for political reasons’? at a date when he was 
about seventeen years of age :—Held: the bare 
statement of appct. that he was a political refugee, 
unsupported by any evidence, was not sufficient 
to entitle the ct. to order the writ to issue.—R. v. 
BRixTon PRISON (GOVERNOR), Ex p. SARNO, [1916] 
2K.B. 742; 86L. J. K.B. 62; 115 L. T. 608; 80 
J.P. 389; 32 T. L. R. 717; 14 L. G. R. 1060, 
D. C. 


Annotations -—Reld. R. v. Chiswick Police Station Super- 
iniendent, Er #: Sacksteder, (1918) 1 K. B. 578. Mentd. 
Brightman v. Tate (1919), 35 T. L. K. 209; Tt. v. Brixton 
Prison, Ex p. Bloom (1920), 90 L. J. K. B. 574; R. wv. 
Home Secretary, Ez p. Bressler (1924), 131 L. T. 386. 
137. Omission to prove Order in Council— 

On which proceedings founded.}|—lt. v. BRIXTON 

PRISON (GOVERNOR), Ex p. SERVINI, No. 66, 

ante. 


138. Right of appeal—Refusal to issue writ.]- 
R. v. WEL, No. 57, ante. 
.j}-—See, further, CROWN PRACTICE, 
XVI., p. 270, Nos. 795-797. 

139. During vacation.|]—Jie Currin, Nv. 
100, arle. 

See, gencrally, CROWN Pracrice, Vol. AVL, 
pp. 270, 271, Nos. 792-804. 





Vol. 








SUB-SECT. 6.—SURRENDER OR DISCHARGE. 


140. Consent of British Government-——Not neces- 
sary. |—Re GALWEY, No. 11, ante. 


141. Time within which surrender may be 
made—Where sentence being served in England— 
Extradition Act, 1870 (c. 52), s. 3 (3).}—Where 
a metropolitan magistrate commits a fugitive 
criminal, alleged to have been convicted ina fureign 
country of an extradition crime, to prison there to 
await the warrant of a Secretary of State for his 
surrender under s. 10 of above Act, & by virtue of 
s. 3 (3) of above Act prisoner’s surrender does not 
take place till after the expiration of a sentence 
inflicted on him in England for an offence com- 
mitted in England, the order of committal will, if 
made before exemption from punishment for the 
extradition crime takes place in the foreign 
country by lapse of time, be valid & remain in full 
force until the expiration of the sentence inflicted 
upon prisoner in Iéngland, although cxemption 
from punishment for the extradition crime may 
have then taken place in the foreign country by 
lapse of time; & a writ of habeas corpus to bring 


the Extradition CHrona (1905), 1 Hong Kong L. R. 1. 
—HONG KONG. 


no authority to remand him, such power 
being possessed only by the ct. at 
common law, & prisoner not boing 
charged with any offence for which he 
could be tricd in this province. — 


To award costs.}—Habdeas 
corpus proceedings in favour of an 
extradition prisoner are proceedings 
in ‘“‘a cri al cause or snatter,’’ 
& neither the English ots. nor the cts. 
of Hong Kong havo any jurisdiction 
to award costs in respect of them.— 
tte SUN Aur WaN, 2te CHINESR Iox- 
TRADITION ORDINANCE, 1889 (1910), 
5 Hong Kong L. lt. 72.-—-HONG KONG. 


188 i. Right of appeal—- Refusal to 
issue writ.)—There is no appeal to the 
Ct. of Appeal from a refusal by the 
Supreme Ct. to grant a writ of habeas 
corpus in respect of an accused person 


No. 3) (1900), 
18 N.Z. L. R. 608, NZ. = 


a. Necessity for motion to 
4ash.J—By Supreme & Exchequer 
ts. Act, KR. S. C. c. 135, 8. 31, * no 
appeal shall be allowed in any case 
of proceedings for or upon a writ of 
habcas corpus arising out of any claim 
for extradition made under any 
treaty.’”’ On application to tho ct. to 
fix a day for bearing a motion to quash 
such an appeal :—Held: the matter 
was coram non judice & there was no 
hecessity fur a motion to quash.— 
a A as (1899), 29 8S. C. hR. 630-— 





b. Right of foreign Governments —- 
To tuke part in proceedings.}—In 
extradition cases forelgn Govts. have 
not any right to take partin Br 
for habcas corpus.—Re ONG 








0. -}+-The Chinese Govt. 
has no locus standit in extradition 
proceedings after requisition for sur- 
render has been made.—Re Li Yu 
Mut (1910), 6 Hong Kong L. R. 227.— 
HONG KONG. 


PART I. SECT. 3, SUB-SECT. 6. 


d. Form of warrant for surrender 
——Description of offences.}—-A warrant 
of committal, under Extradition Act, 
of a fugitive to await surrender to the 
fore state, after reciting the appre- 
hension of the accused, that he Bad 
been brought before pols here & 
that the judge had determined that 
he should be surrendered, continued : 
* on the ground of his being accused 
of the crime of forgery & of the 
crime of uttering what was forged 
within the jurisdiction of the State of 
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up & discharge the prisoner upon the ground that 
the extradition offence is no longer punishable in 
the foreign country will not be granted.—R. v. 
BRIXTON PRISON (GOVERNOR), Ex p. VAN DER 
AUWERA, [1907]2 K. B. 157; 76 L. J. K. B. 661 ; 
06 L. T. 821; 71 J.P. 226; 23 T. L. R. 415; 21 
Cox, C. CO. 446, D. C. 


Right of criminal to be informed.}— 
Sce Extradition Act, 1870 (c. 52), 8. 11. 


Not before fifteen days after committal. }— 
Sce Extradition Act, 1870 (c. 52), s. 3 (4). 


When writ of habeas corpus applied for.}— 
Sce Extradition Act, 1870 (c. 52), s. 11. 


Discretion of Secretary of State.]—See 
Extradition Act, 1870 (c. 52), s. 11. 


142. Time within which surrender must be 
made—Two months after committal to prison— 
On conclusion of proceedings before magistrate-— 
Treaty with France, 1876, Art. 10.J—lh. +. Brix- 
TON PRISON (GOVERNOR), Ex p. MEHAMED BEN 
RoMDAN, No. 123, ante. 


Paris II. & II. 














Part Il_—Extradition 


145. Validity of arrest in foreign country.}— 
A British subject, arrested abroad, under a warrant 
upon an indictment for a misdeameanour, brought 
in custody to Engiand, & there committed to 
prison :—Held: if the arrest was made in violation 
of the law of the foreign country, the authorities 
of that country might have interfered to vindicate 
their own law, & if it was made in violation of our 
law, the prisoner had a right of action, & might 
pursue his legal remedy. If such a party has been 
really illegally arrested, he has his remedy for that 
wrong by action; but he is not to be allowed the 


ursuance of 


Ohio, one of the United States of in p 
f with a foreign 


America, & of the United States o 
America " :—Held: this was a suffi- 


any 
state,’’ within Extradi- 
tion Act, 1870, 8. 19 


EXTRADITION AND FUGITIVE OFFENDERS. 


; -.}—See, also, Extradition Act, 1870 (c. 52), 
s. 12. 


148. Requisition by more than one state — 
Priority.}—R. v. Kams (1900), Times, Apr. 30. 


Form of warrant of surrender. }—Sce Extradition 
Act, 1870 (c. 52), sched. II. 


Discharge—If not surrendered within statutory 
period. }—See Extradition Act, 1870 (c. 52), s. 12. 


Discretion of Secretary of State.}-—Sec 
Extradition Act, 1870 (c. 52), 8. 7. 


144. Hearing of further arguments—On appli- 
cation for discharge—Whether permissible. ]— 
The point is one which ought to have been raised 
on the application for the habeas corpus, & in 
future arguments against the application for ua 
habeas corpus will only be heard upon the under- 
standing that there should be no further argument 
when the prisoner came up for his discharge (per 
Cur.).—R. v. PorTUGAL (1885), 16 Q. Vv. 1). 482, n. ; 
sub nom. R. v. DE Portuuar, 55 L. J. Q. B. 570 ; 
sub nom. Re DE PortTuGAL, 34 W. RR. 445 27.0. 
16, D.C. 


Annotation :-—Mentd. li. v. Kane, (1901) 1 KK. BB. 472. 





from Foreign States. 


opportunity of escaping & altogether cluding public 
justice, merely because there was some irregularity 
in his origina] apprehension.—£ez p. Scorr (1829), 
9B. & C. 446; 4 Man. & Ry. K. B. 361; 2 Man. 
& Ry. M. C. 308; 100 1. R. 166. 


Annotation :-—Relfd. ht. v. Garrett, ka yp. Sharf (1917), 86 
L. J. K. B. 894. 


146. Name under which extradited — Not 
material to indictment. |—T. was received into 
custody from the Swedish police in Stockholm, 
where he was in prison, having been arrested under 


which he was extradited must be 
uashed,—R. vw. KELLY (1916), 35 
W. L. R. 463; 11 W. W. RR. 46.—CAN. 


arrangement 


; (2) assuming 


cient description of the offences to 
show a ground of detention under the 
statute.—Jte MCCARTNEY (1891), 8 
Man. L. kt. 367.—CAN. 


a Saaphcs — eben rn to re- 
arre or same offence, fugitive 
criminal arrested in N ava Hoatle cence 
an extradition warrant & improperly 
brought into this province while the 
proceed were pending, by the 
officer having him in charge, was dis- 
charged from custody here a@ judge’s 
order :—-Held : being out of the juris- 
diction of Nova Scotia he might 
ee be te ee tor, the 

ence.—-£E p. CADBY (1886), 
26 N. B. Rh. 452.—CAN. : 


PART II. 


f. Trial for offence other than 
for which prisoner surrendered-—Onuas 
aber fe }-—Where there was evidence 
that a pasos had been surrendered 
to & detective of thir colony after he 
had been arrested by the American 
authoritics, & proceedings had taken 
p in San Franolsco i—Held: 
(1) there was no evidence that the 
prisoner Was & person ‘“ surrendered 


that there was evidence that he was 
such person, if he wanted to raixe the 
defence that be was being tried for an 
offence for which he had not been 
extradited, the onus lay on him to 
prove it, & not upon the Crown to 
prove that he was being tried for the 
offence for which he been 
extradited.—K. v. BUTLER (1879), 
18 N. 5S. WwW. L. RR. 146.—AUS. 


-_}—A person imprisoned in 
this province on a charge of having 
committed an extraditable crime 
escaped & fled to the States, & on 
requisition made to the Govt. of that 
country was surrendered to this 
provinne- He was convicted here of 
he crime charged, & while he was a 
live (ppd under that conviction was 
ried for the breach of prison which was 
net an extraditableo offenoe :—Held : 
such trial was not ‘in contravention 
of any terms of the arrangement ”’ 
for the surrender of fugitives between 
Great Uritain & the United States & 
was sustainable.—R. v. WaApDELL 
(1885), 25 N. B. R. 93.—CAN. 


h. -I—A count In au indict- 
ment of accused which charges him 
th an offence other than those upon 








k. —~—- Jurisdiction of court to 
look into proceedings abroad.}—The ct. 
can look into proceedings abroad to 
see that one crime is not charged & 
surrender obtained op such charge & 
another crime laid & prosecuted in the 
country obtaiuing the surrender of 

risoner.—K. ov. HALL (1919), 52 


L Return of with- 
out extradition proceedings. }-—W here 
prisoner, accused of an offence under 
fhe Criminal] Code, who has fied to 
a foreign state where the offence {s 
extraditable & whore he has been 
arrested on instructions from the 
Canadian authorities, consents to his 
being taken back to Canada without 
extradition proceedings, he fs in a 
different position from that of a 
risuner who has been surrendered by 
he foreign state under extradition 
proccedl In the latter case tho 
prisoner entitled to the : benefit 
ot Extradition Act, KR. 8. C. 1906 
co. 155, s. 32, & cannot be convicted 
of any lesser offence included in the 
offence for which be was ex ted 
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the name of Dubois, under which name he was 
extradited. Dubois had previously been con- 
nected with T., & it was proved that they were 
different persons :—Held: the ct. having juris- 
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diction to try the indictment, it was immaterial 
under what name T. was extradited.—R. v. 
FINKELSTEIN & TRUSCOVITCH (1886), 16 Cox, O. C. 


107. 


Part Ill—Surrender between British Dominions inter se 
and the United Kingdom. 


Sect. 1.—APPLICATION OF THE STATUTES. 


Sub-sEct. 1.—To BrRirisH DOMINIONS AND 
POSSESSIONS. 


See Fugitive Offenders Act, 1881 (c. 69). 


147. British Dominions—Extent of Jjurisdic- 
tion of English courts—Surrender under writ of 
habeas corpus.}—The superior cts. of common law 
at Westminster have jurisdiction at common law 
to issue a writ of habeas corpus ad subjiciendum, 
to all parts of the dominions of the Crown of 
England, even to those in which an independent 
local judicature has been established. Such 
jurisdiction can be taken away only by express 
legislative enactment. Accordingly, this ct. 
granted a writ of habeas corpus directed to certain 
gaolers & others, in the province of Upper Canada, 
commanding them to bring up the body of A., a 
British subject, alleged to be illegally in their 
custody.—Ez p. ANDERSON (1861), 3 E. & I. 487 ; 
30 L. J. Q. B. 129; 3L. TT. 622; 25 J. P.116; 7 
Jur. N.S.122; 9W. 2. 255; 121 i. RR. 525. 
Annotations :-—Expld. Re Manse P : - 400. 

Consd. R. v. aes Kz 2, Soksom UoTOT Pa aa 18. 


. 576; 
Secretary of State for me Affairs v. O’Brien, [1923] 
A.C. 603. Reld. Ez p. Brown (1864), 5 B. & S. 280. 


148. British dominions—Contrasted with places 
where Crown has jurisdiction.}—By an Order in 
Council, dated May 9, 1891, made “‘ in exercise of 
the powers by the Forcign Jurisdiction Act, 1890 
(c. 37), or otherwise in Her Majesty vested,” the 
High Comr. for South Africa was authorised to 
exercise in the Bechuanaland Protectorate the 
powers of Lifer Majesty, & to do all such things “‘ as 
are lawful,’ & to provide by proclamation for the 
administration of justice & gencrally for the 
peace, order, & good government of persons 
within the Protectorate, including the prohibition 
& punishment of all acts tending to disturb the 
public peace. One Sckgome, who claimed to be 
the chief of a native tribe in the Protectorate, was 
detained in custody at a place within the 
Protectorate by virtue of a _ proclamation 
authorising his detention, & expressed to have 
been made by the High Commissioner, under the 
powers conferred on him by the Order in Oouncil, 
on the ground that the detention was necessary 
for the preservation of peace within the Protector- 


unleas the lesser offence is itself 
extraditable. There, the question of 
good faith arises as between contracting 

tates & that good faith must be 
preserved at all costs. In the case 
of the prisoner who volunteers to 
return, the better opinion seems to be 
that no question of good faith towards 
him » & he may be tried on the 
leaser offence elshougs if is not itself 

tradi ——-R. v. NERY, (1923] 
R. 97; 3 D. L. R. 6893: 40 
Crim. Cas. 263.—CAN. 


ment—S 


forgery in 


CAN. 


delictt.J—A risoner charged 
&® was arreste 
Govt. of the United 
States under the Ashburton treaty. 
Upon application for bafl on the ground 
that there was no evidence of the 
corpus delicti -—Held : 

of the prisoner by the United States 
Govt. was suffici 
v. VAN AERMAN (18 


surrendered by the 


nt evidence.—R. 
54), 4 C. P. 288.— 


ate. On an application by Sekgome for a writ 
of habeas corpus to the Secretary of State for the 
Colonies :—Held: (1) the Protectorate was a 
foreign country in which His Majesty had juris- 
diction within the meaning of the Foreign Juris- 
diction Act, 1890 (c. 37); the proclamation was 
validly made under the powers conferred by the 
Order in Council; & the detention of Sekgome was, 
therefore, lawful; (2) the Protectorate was pot 
a ‘ foreign dominion of the Crown ” within Habeas 
Corpus Act, 1862 (c. 20), s. 1. 


In conclusion, I have no doubt but that in 
{liabeas Corpus] Act, 1862 (c. 20), dominion is 
used in the sense of territorial dominion, nor but 
that in the Foreign Jurisdiction Act, 1890 (c. 37), 
when the expression ‘‘out of Her Majesty’s 
dominions ’’ is used it means outside Her Majesty’s 
territory. I have no doubt but that at the date 
of the Order in Council of May 9, 1891, the 
Protectorate was outside the territorial dominion. 
I recognise that a country which originally was a 
foreign country outside the territorial dominions of 
the Crown might in course of time become a part 
of the territorial dominions of the Crown, & this 
by the acts of the Crown without any formal act 
of annexation, especially in a case where the land 
in question had ceased to be a land in which 
British subjects were, to use the words of Foreign 
Jurisdiction Act, 1890 (c. 37) s. 2, ‘‘ British subjects 
for the time being resident in or resorting to that 
country,’’ but had become a British settlement by 
virtue of the extent to which British subjects had 
permanently settled there with the assent of the 
Crown, but I do not find any evidence leading to 
the conclusion that the Bechuanaland Protectorate 
had ceased to be a foreign country outside the 
territorial dominions of the Crown. J am inclined 
to think that in a case where the King legislates by 
proclamation, by virtue of an Act of Parliament, 
such as the Foreign Jurisdiction Act, 1890 (c. 37), 
the mere fact of the country not nays been 
annexed, & being extra-territorial, would not 
prevent the issue by the K. B. Div., or the judges 
of the High Ct., of a writ of habeas to run in a 
country governed by a system of laws created 
under the powers of such an Act of Parliament, 
especially in a case where the laws thus created 
apply to British subjects for the time being 


m. Surrender by Govern- 
ffi ry t 2 Soreign 


of PART Ill. SECT. 1, SUB-SECT. 1. 


corpus 

with n. Australia— Effect of  establish- 

d & ment of Conmonwealth.}—Uniess the 
Commonwealth Parliament has under 
the Constitution power to make lawa 
such as are referred to in Fugitive 
Offenders Act, 1881, s. 32, or to 
i te  ponereay as to the surrender 
of fugitive offenders between the 
Commonwealth & other parts of the 
British Dominions, the establishment 
of the Commonwealth has had no 


the surrender 
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resident in or resorting to the country in question 
(VAUGHAN Wit.iams, L.J.). 

But then comes the question which is raised in 
what I have called resp.’s second contention, 
namely, ‘‘Is Gaberones, where Sekgome is in- 
carcerated, a place within His Majesty’s 
dominions?’’ Now I have not found anywhere, 
nor shall I attempt to formulate, a definition of 
‘* dominions.’”’ I think that in its ordinary force, 
the force which it must be taken to have unless 
the context or other circumstances necessarily in- 
volve a different interpretation, ‘‘ His Majesty’s 
dominions ’’ means regions over & in which His 
Majesty has & exercises the whole collection or 
bundle of separable powers, to borrow the phrase- 
ology of Sir Henry Maine, which constitute 
territorial sovereignty. Possibly it may, in a 
certain context or in connection with a particular 
subject-matter, properly be interpreted as meaning 
somcthing less. But 1 see no reason to assign to 
the phrase less than its ordinary force when it 
occurs in Habeas Corpus Act, 1862 (c. 20), in the 
preamble of the Foreign Jurisdiction Act, 1890 
(c. 37), & in the judgment of the Ct. of Queen’s 
Bench dealing with the question of the issue of the 
writ from the common law standpoint in the case 
of Ex p. Anderson, No. 147, ante, which was 
decided shortly before Habeas Corpus Act, 1862 
(c. 20). If this view is correct, the Protectorate of 
a foreign country in which His Majesty has & 
exercises power & jurisdiction as a protecting & not 
as a ruling Sovereign, & which he has never 
annexed to the possessions of the British Crown, 
certainly cannot properly be treated as part of 
His Majesty’s dominions (KENNEDY, L.J.).—R. v. 
CREWE (EARL), Ex p. SEKGOME, [1910] 2 K. B. 
576; 79 L. J. K. B. 874; 102 L. T. 760; 26 
T. L. R. 439, C. A. 


Grouping of British Possessions for purposes 
of the Act. ]—See Statutory Rules & Orders Kevised, 
Vol. ¥., pp. 324-327. 

Recognition by Order in Council of colonial 


cffect whatever upon the position & 


necessary that at the time when the 
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enactments applying Act.]—<Sce Fugitive Offenders 
Act, 1881 (c. 69), s. 32. 

—— Indian Extradition Act, 1903.]— See 
Statutory Rules & Orders, 1904, No. 318, p. 255. 

—— Natal Fugitive Offenders Act.] — Sce 
Statutory Rules & Orders, 1906, No. 808, p. 289. 
Straits Settlements Ordinance.]— Sce 
Statutory Rules & Orders, 1923, No. 153, p. 353. 

Application to places outside British Dominions. ] 
—See Extradition Act, 1881 (c. 69), ss. 31, 36; 
Foreign Jurisdiction Act, 1890 (c. 37), s. 5, sched. 
1; & Fugitive Offenders (Protected States) Act, 
1915 (c. 39). 





SuB-sEcr. 2.—To PERSONS. 
See Fugitive Offenders Act, 1881 (c. UY), bs. 2, 
31 


e 


Sus-sEct. 3.—To OFFENCES. 
See Fugitive Offenders Act, 1881 (c. GW), ss. 9, 
149. Offence punishable with imprisonment— 
With hard labour for twelve months or more— 
Fugitive Offenders Act, 1881 (c. 69), s. 9.J—lK. v. 
BRIXTON PRISON (GOVERNOR), Ea y. PERCIVAL, 
No. 152, post. 


SEcr. 2.—PROCEDURE. 
Sus-secT. 1.—RETURN OF FUGITIVES. 

See, generally, Fugitive Offenders Act, 1881 
(c. 69). 

150. Return to United Kingdom—On charges 
other than those for which returned~——Validity. }— 
Prisoner, who had been arrested in Canada under 
the Colonial Arrest Act upon a charge of burglary, 
for which the bill was ignored, allowed to be 
arraigned upon another charge.—H. v. PHILIPS 
(1858), 1 F. & F. 105. 

Annotation :—Folld. lt. v. Cohen (1907), 71 J. P. 190. 


& regular in all respects.— CARLIN tv. 
CAVE COLONY, ETC.GOVERNMENT (1885), 


authority of the States with regard 
to the Act.—MCKELVEY v. MRAGHER 
(1906), 4 Cc. L. Rk. 265.—AUS, 


0. Application to Solomon Islands.) 
~——Fugitive Offenders Act has been 
extended to the Solomon Islands 
by virtue of Pacific Order in Council, 
1893.—Ez ¢: GLASSON Ned 18 
S.R.N.S.W. 230; 35 N.S. W. WN. 
79.—AUS. 


PART III. SECT. 1, SUB-SECT, 2. 


p. Offender not a fugitive—Trans- 
ferred to another colony by employer in 
course of business—lIlineas of prisoner.) 
—An offender may be amenable to 
extradition under Fugitive Offenders 
Act, 1881, though he has not taken to 
flight, but has been transferred in tbe 
ordinary course of business, by his 
employ cts from onc colony to another. 

The et. will iar 4 extradition where 
whe Doers cag ig arity it 

ngerous remove him.— Re SMyru 
(1883), +) Vv. L. ht. 363.—AUS, 


q. Conditions precedint§ to appre- 
hension & return.j—In order to render 
a@ person lable to be apprehended & 
returned, uuder Fugitive Offenders 
Act, 1881, to the place where h 
accused of having committed an 
offence, it is ne that the com- 
toission of the all offence should 
Lave preceded his fight. It is alsu 


offence is alleged to have been amenable 
to the criminal jurisdiction of the 
country whither he is sought to be 
returned.— BucKMaNn vr. It. (1914), 
35 N, L. R. 114.—S, AF. 


r. Obtaining by false pretences — 
Kull offence charged— Attempt proved. }-— 
A person charged, under a warrant 
issued under Fugitive Offenders Act, 
with the offence of obtaining by false 
pretences, cannot be cummitted for 
the offence of attempting to obtain 
by false pretences when the evidence 
doca not justify a committal for the 
full offence.—Jdte HARRISON (NO. 2) 
(1919), 25 B. Cc. lt, 641.—CAN. 


s. Afurder.) --A warrant indorsed 
by one of H.M.’s Secretarios of State 
uvore that, from information taken 
upon cath before a magistrate in one 
part of H.M.’s dominions, there 
were reasonable grounds of suspicion 
that a person named did on a day 
muived, “commit the erime of 
paurder ** :-~—Held : this warraut, 
although the name of the person 
murdered was not giveu, nor the locus 
mentioned, nor any etatement made 
that the locus was within H.M.'s 
dominions, must be received by the 
sheriff, tv whom {ft was presented under 
Fugitive Offenders Act, 1881, as valid 


12 KR. (Ct. of Sess.) 50; 22 Sc. L. Kt. 
906, J.—S8COT. 


PART III. SECT. 2, SUB-SECT. 1. 


t. Validity of warrant.}—Where 6 
prisoner was committed fur detention 
with a view to being sent to New 
Zealand, under a warrant reciting that 
he had been c d with felony in 
that, his affairs ing in course of 
liquidation, he did ‘ feloniously ” quit 
Now Zcaland & take with hin property 
to the amount of, ete. :—Ileld: the 
warrant was good, though not stating 
that the property was his, or divisible 
amongst his creditors.—He FisuENDEN 
AE OMEE) (1878), 4V.L. lt. 143.— 





a. -}~A warrant from another 
British possession for tho appre- 
hension of an offender against tho 
jusolvency law of that posecssion, 
stating that insolvency eb sacar 
have been instituted in an inferior ct. 
in nutticient if it wets out in genoral 
terms the competence of such ot., 
the ricgularity of the prucecdings in 
that ct., & that the fugitive has becn 
charged with an offenco to which 
Part J. of the Act is applicable.-— 


b. ——.)—1. was arrosted under 
@ warrant issued in London & indoreod 
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151. -}—Prisoner was indicted 
in one indictment for obtaining goods by false 
pretences & for various offences under the Debtors 
Act, 1869 (c. 62). Ile was also indicted for a 
felony under same Act. Prisoner had been 
arrested & returned from Cape Colony under the 
Fugitive Offenders Act, 1881 (c. 69), on charges of 
obtaining goods by false pretences in this country. 
jie was committed for trial in this country on all 
the charges. <At the trial, counsel for the defence 
contended that the prisoner could only be tried 
on the counts for false pretences on which he was 
returned :—Held: prisoner could be tried on all 
the charges.—N. v. COHEN (1907), 71 J. P. 190. 


152. Return to dominions—Evidence on which 
magistrates may commit—Fugitive Offenders Act, 
1881 (c. 69), s. 9.])—In order that a magistrate 
may have jurisdiction under above sect. of above 
Act to commit a fugitive offender for return to 
w colony, it is necessary that there should be 
evidence before him that the offender has com- 
initted an offence, punishable according to the 
law of the colony in which it is alleged to have 
been committed by imprisonment with hard labour 
for a term of twelve months or more.—l. v. 
BRIXTON PRISON (GOVERNOR), £2 p. PERCIVAL, 
[1907] 1 K. B. 696; 76L. J. K. B. 619; 96 L. T. 
5645; 71J.P.148; 23 T. L. R. 238; 21 Cox, 0. C. 
387, D. C. 

153. ———- —_-- Power of court to review evi- 
dence—Fugitive Offenders Act, 1881 (c. 69), 
ss. 5, 10.]—An order was made by a magistrate 
sitting at Bow Street, under sect. 5 of above Act, 
committing V. to prison, before being sent out to 
South Africa, there to stand his trial on charges of 
fraud alleged against him. <A rule nisi to show 
cause why a writ of habeas corpus should not issue 
was granted. The ct., on cause being shown 
against its being made absolute, expressly left 
open the question whether they could consider 
under sect. 10 of above Act or otherwise whether 
there was, on the evidence before the magistrate, 
uw strong or probable presumption that the fugitive 
had committed the offence mentioned in the 











under Fugitive Offenders Act, 1881, 
& was brought before the mayistrate & 
committed to await return. The 
warrant of commitment did not on its 
face show that a warrant had been 
issued in London, or that ovidenco had 
becn tuken there :—ZHeld: the warrant 
of commitment was bad.—Re DakR- 
GAVAL (1882), 16S. A. L. ht. 62.—AUS. 


G. Issue of second warrant— 
Without evidencce.}—H. was arrested 
under Fugitive Offenders Act, 1881, & 
was brought before a magistrate who 
ordered him to be committed to prison, 
to await his return to New Zealand. 
Under this order a warrant was issued 
pursuant to which H. was arrested f, 
on June 10 & committed, but was Fugitive 
discharged on July 8 on habeas corpus, 
the warrant being held to be bad. 
On the same day he was re-arrested 


BRADSHAW & 








offence, 





such notes :—TIleld: 
ments were bad, but that in such cases 
where there was sufficient suspicion 
of their having committed a 
prisoners might be detained to that h. A 
part of the Queen’s dominions where i 
the alleged crime was _ triable.—Re 
O’KELLY 
Nfid. L. h. 44.—NFLD. 


e. -}— A warrant for com- 
mittal purporting to be made under 
Fugitive Offenders Act, 
showing or alleging an cextraditable 
bad.—He Houtmis (1903), 
23 N, Zz. L. h. l1.—N.Z. 


-—A warrant issued under 

Offenders Act, 1881, need 
not contain a statement that the crime 
alleged is one falling within the pro- 
visions of s. 9 of that Act. 
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warrant. Assuming, however, that the ct. could 
consider such a question, they were of opinion that 
on the facts of this case there was such a strong 
& probable presumption, and discharged the rule. 
—R. v. VYNER (1903), 68 J. P. 142, D. C. 


154. Power to grant bail — Fugitive 
Offenders Act, 1881 (c. 69), s. 5.}- —-R. v. HARVEY 
(1895), Biron & Chalmers’ Law & Practice of 
Extradition, p. 50. 


155. Whether common law 
power affected by Act.]—(1) Where a magistrate 
has made an order under above Act committing to 
prison a person accused of having committed an 
offence to which Part I. of above Act applies in 
some part of Her Majesty’s dominions, or within 
the jurisdiction of a consular ct., to await his 
return to the place where the offence is alleged to 
have been committed, the Q. B. Div. of the High 
Ct. has jurisdiction to admit the accused to bail 
until the time for his return. 

It is clear that the magistrate may remand deft. 
pending the inquiry, & the inquiry may cxtend 
over a long period of time, & it is also clear that 
the magistrate may admit deft. to bail as often 
as he remands him (LORD RUSSELL, C.J.). 

The inherent power to admit to bail is historical 
& has long been exercised by the ct., & if the 
Legislature had meant to curtail or circumscribe 
this well-known power, their intention would have 
been carried out by express enactment (LORD 
RvussELL, C.J.). 

Cases [as regards prisoner’s right to bail] arising 
under Fugitive Offenders Act [1881 (c. 69)}, will 
not in all instances apply as precedents in cases 
under the Extradition Acts. Under the former 
Act it is generally a question between different 
parts of Her Majesty’s dominions, but under the 
Extradition Acts the jurisdiction depends in all 
cases on treaties with foreign countries (WRIGHT, 
Je): 

(2) The only remaining point is this: Failing 
the quashing of the warrant of commitment, & 
failing the application to admit to bail, counsel 








— ee 





these commit- & prisoner released on giving security 
for payment.—Ez p. COUNSEL (1887), 
8 N.S.W.L.R.315; 4. N.S. W.W.N. 


clony 74.—AUS 


pres co order of magis- 
trate— afford offender—J te 
3 tion of Full Court.)—Where & person 

apprehended under itive Offenders 
Act, 1881, has been discharged from 
custody by order of a judge, the Full 
Ct. has no jurisdiction to entertain an 
eae MARSHALL (1901), 27 

. L. R. 205.—AUS. 


(1848), 


1881, not 





foo anagintrate oi Vict sia purporting 
police magistrate of Victoria purpo 

to act as a “ magistrate of a British 
possession *’? under tive Offenders 
Act, 1881, 8. 39, cannot be the subject 
of an order of review.—QO’DONNELL 
cus {1906} V. I. KR. 207.— 


on a second warrant issued under the 
original order for committing & 
lodged in prison without being again 
brought before a magistrate :—Zleld : 
the magistrate had no right to issue 
a second warrant, under the original 
order for commitment without a now 
hearing or cvidence.—Re Hanks 
(1882), 16 8S. A. L. Rt. 71.—AUS. 


d. ——.]-—- Where parties answer- 
ing the description in an advertise- 
iment in an English paper as having 
stolen bank notes, were arrested in 
Newfoundland, having the notes upon 
them, & committed by t 
for ‘“feloniously circulating’ & 
** feloniously having in thei: possession"’ 


Such warrant is not bound to be AUS. 


addressed to some specific person for 
execution & is sufficiently cudorsed by 
the mere signature of a judge of a 
superior ct. as an endorsement. 

hon a fugitive is arrested in the 
Transvaal on a warrant endorsed 
by a judge of the Transvaal Provincial 
Divo. the arrest cannot be set aside 
on the ground that the fugitive was 
iNegally brought into the Transvaal.— 
Me z ROBERTSON (1912), T. P. D. 10.— 


g. Trivial offence.|—Arrest of per- 
run under New 3 and warrant for 
disobedience to order for payment of 
mouey :—Held: a “ trivial offence ’’ 








1. Returning offender. }— 
Where a magistrate mado an ordor 
under Fugitive Offende:s Act, 1881, 
returning a fugitive offender to a 
British possession, upon the ground that 
the mattors set out in s. 14 of the Act 
had been proved to his satisfaction, 
his decision upon the facts is subject to 
review by the Ct. The Ct. will not 
overrule the magistrate’s decision if 
satisfied that the evidence adduced is 
such as to bring the offence 
within the Act.—KuURTzZ v. AICKEN 
(1889), 9 N. Z. L. kh. 673.—N.Z. 


m. —— —— Refusi discharge.) 
—When an application "for discharge 
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Sect. 2.—Procedure: Sub-secis. 1 & 2.] | 


EXTRADITION AND FUGITIVE OFFENDERS. 
157, ——- ——. Discretion of magistrate. ] 





for deft. urges this ct. to order that the trial should 
take place at G., & with that view deft. should be 
returned to G. The ct. undoubtedly has power so 
to order, & it is, as it seems to us, not merely 
within our competence, but our duty so to order, 
if we see reasons which ought to operate on us 
judicially why deft. ought not to be returned to 
the particular place demanded where the affair 
was alleged to have been committed, & why he 
should be tried in another place. That we have 
the power seems to me to be clear. Under the 
Order in Council in this case, third division, clause 
11, it is provided: ‘‘ For better effectuating the 
provisions of this order concerning the power & 
authority of the Supreme Ct. of G., in communica- 
tion with the Ct. for M., the Supreme Ct. shall 
have ... an original jurisdiction concurrent with 
the jurisdiction of the Ct. for M. to be exercised 
subject to & in accordance with the provisions of 
this order’ (LORD RussEtu, 0.J.).—R. v. Sprts- 
BURY, [1898] 2 Q. B. 615; 67 L. J. Q. B. 938; 79 
LL. T. 211; 62 J.P. 600; 14 T. T.. BR. 579; 42 Sol. 
Jo. 717; 19 Cox, C. C. 160, D. C. 3 subsequent pro- 
reas nom. SPILSBURY v. h., [1899] A. C. 392, 


Annotations :—As to (1) Consd. R. v. Brixton Prison, Ez p. 
Savarkar, [1910] 2 K. B. 1056: R.v. ee ke (1922), 128 
L.T.113. Refd. I. v. Hole (1898), 14 T.L. RR. 578. 


156. ———- ——— Circumstances influencing exer- 
cise of power.]}—Where a magistrate had made an 
order under Fugitive Offenders Act, 1881 (c. 69), 
s. 5, committing to prison a person charged with 
having committed an offence to which Part I. of 
Fugitive Offenders Act, 1881 (c. 69), applies, in 
some part of Her Majesty’s dominions, to await his 
return to the place where the offence was alleged 
to have been committed, the Q. B. Div., without 
deciding whether it had jurisdiction to admit the 
accused to bail, decided that under the particular 
circumstances, even if it had the power, it would 
not exercise it.—R. v. HOLE (1898), 62 J. P. 616; 
14 T. L. R. 578, D. C. 


Annotation :—Distd. R. v. Spilsbury (1898), 62 J. P. 600. 


—R. v. SPILSBURY, No. 155, ante. 


158. To place other than that where 
offence committed—Discretion of court——Under 
Order in Council.}—R. v. Sprnspury, No. 155, 
ante. 

159. ——— Bankruptcy proceedings pending — 
Procedure.}—A bkpt. who is under a criminal 
charge is bound to answer questions put to him 
by the official receiver at his public examination 
relating to such charge, even though they may 
tend to incriminate him. The usual practice in 
such cases is not to press such questions, but to 
adjourn the public examination until after the 
trial of the bkpt. in the criminal charge. Such 
practice, however, will not be followed in cases 
where an application to extradite the bkpt., or 
to hand him over to the authorities of a colony, is 
pending : or where for other reasons it is desirable 
that the examination should be proceeded with 
without delay.—Re ATHERTON, [1912] 2 K. B. 
251; 81 L. J. K. B. 791; 106 L. T. 6415; 28 
T. L. R. 339; 56 Sol. Jo. 446; 19 Mans. 126. 

Application for habeas corpus.}—See Part I., 
Sect. 3, sub-sect. 5, ante. 


Appeal from refusal to grant habeas corpus. }— 
See CROWN Practick, Vol. XVI., p. 270, Nos. 
795-801. 


160. Appeal where habeas corpus granted—By 
ct. of competent jurisdiction.)—No appeal lies 
from an order of a competent ct. for the issuc of 
a writ of habeas corpus where the ct. determines 
the illegality of appct.’s detention & his right to 
liberty, although the order does not direct his 
discharge. Upon the application of a man whom 
the Home Secretary had caused to be arrested & 
deported to Dublin, where he was interned by the 
Govt. of the Irish Free State, the Ct. of Appeal, 
reversing the decision of the Div. Ct., granted an 
order nisi, which they subsequently made absolute, 
for the issue of a writ of habeas curpus directed to 
the Home Secretary, the ct. holding that the 
detention was illegal as the Home Secretary had 
no power to order a person to be interned in the 








has been refused by a magistrate, the 


necessary to authorise the issue of a 


proper mode of appeal is not by 
proceod ngs undcr Justice of the 
eace Act, 1908, but by motion to 
the Supreme Ct. to discharge the 
prisoner.—J?e MURRAY Ross (A 
PRISONER), (1921] N. Z. L. R. 292.— 


n. Discharge of fuyitive—Lrave to 
appeal—When anted.J—A fugitive 
from South Africa who had been 
apprehended in ‘ - - under 

ugitive Offenders Act, 1881, was 
committed by a magistrate to prison, 
to await his return. On application 
for a habeas corpus the Supreme Ct. 
ordered the discharge of the fugitive 
on the ground that the evidence 
adduced before the magistrate did not 
raise a ‘‘ strong or probable ” pre- 
sumption that the fugitive had com- 
mitted any of the offences mentioned 
in the warrant :—Held: the fact that 
if the fugitive was returned to 8. Africa 
an important aeeuon of law might 
arise on the trial is not eufticient reason 
for granting leave to appeal in such a 


case.—CoLLis v. SMITH 909), 
Cc. L. R. 490.—AUS. a -) : 
0. ——— Application for— Whether 


j corpus proceedings available. }— 
It ig not proper for an application for 
discharge under Fugitive Offendcrs 
Act, 1881, 8. 10 or s. 19 


by way of p fare ane 
or cas 
corpus.}—Re MuRRAY  Iitoss (A 


jor 


TONER), [1921] N. Z L. R. 292.— 


p. Provisional warrant— Necessity 
indorsement.] — Prisoner was 
arrested in Toronto on a provisional 
warrant under Fugitive Offenders 
Act, kh. 8S. C. 1906, pursuant to a 
warrant for his apprehension issued b 
a justice of the pcace in Ireland, 
&, after an enquiry before the police 
magistrate for Toronto, was committed 
by him to prison to await return 
under the Act. Prisoner was appre- 
hended & brought before the magistrate 
& so committed without the warrant 
having been indorsed as provided by 
8. & of the Act :—Hield: the magistrate 
had no jurisdiction to enter upon the 
inquiry & therefore no jurisdiction 
to commit prisoner, under a. 12 of 
the Act.—R. ». WisHaRT (1910), 18 
Can. Crim. Cas. 146; 22 0. L. R. 
594.—CAN. 

s How obtained.}—~—An infor- 
mation for the purpose of obtaining 
the issue of a provisional warrant to 
apprehend a fugitive under Fugitive 
Offenders Act, R. S. C. 1906, may be 
laid upon information & belief, & 
witnesses need not be examined in 
support unless the magistrate con- 
siders it desirable or necessary.— 
fie HARRISON (No. 1) (1919), 25 
B. c. Rh. 433.—CAN. 


r. Issue of—Whether justice of 
peace competent to issue.}—Ilt is not 








rovisional warrant under Fugitive 

ffenders Act, 188!, s. 4, that there 
should be in existence a warrant under 
s. 3. A justice of the peace is not 
competent to issue a pon 
warrant.—Re HoLMsEs (1903), 23 N. Z. 
L. R. 11.—N.Z. 

s. Evidence — Admissibility of de- 

sitions.} — Depositions made in 

atal in proceedings instituted in the 
Colony, which are the basis of a 
criminal charge there against a person 
who has come to Victoria may be 
received in eyidence before a magis- 
trate on proceedings under Fugitive 
Offenders Act, 1881, to have that 

rson sent back to Natal, there to be 
——MCKKLVEY 0. 


ried on that c 
'e L. RK. 265.—AUS. 


MEAGHER (1906), 4 


t. ———.}—Depositions though 
taken before any c has been 
laid, on a preliminary inquiry held 
in the count from whic the 
fugitive bas fled, are admissible in 
evidence on an application before a 
magistrate for the return of the 
fugitive offendor.—Hz % GLAsBsON 
(1918), 18 S&S. R.ON. 8. . 230; 35 
Ww W. N. 79.—AUS. 

a. Power of magistrate to com- 
pel attendance of witiness.}—Fugitive 
Offenders Act, 1881, 8. 20, permitting 
a magistrate to take depositiona for 
the purposes of the Act in the absence 
of the accused in like mannor as if he 








Part III.—SuRRENDER BETWEEN BririsH DoMINIOoNs. 


Irish Free State; &, owing to a doubt whether 
the Home Secretary had control of the body, the 
order allowed him a week within which to make 
his return to the writ. Before the week had 
elapsed an appeal by the Home Secretary to 
the House of Lords was heard on the question 
of competency :— Held: notwithstanding the 
generality of the language of Appellate Jurisdic- 
tion Act, 1876 (c. 59), s. 3, the House had no 
jurisdiction to entertain the appeal.—SECRETARY 
OF STATE FOR Home AFFAIRS v. O’Brien, [1923] 
A. C. 603; 92 L. J. K. B. 830; 129 L. T. 5773 87 
J. P. 174; 39 T. L. R. 638; 67 Sol. Jo. 747; 
21 L. G. R. 609; 27 Cox, C. C. 466, . L.; 
previous proceedings, sub nom. R. v. SECRETARY 
OF STATE For Home ArFrainrs, Ex p. O'BRIEN, 
[1923] 2 K. B. 361, ©. A. 


161. Relief refused under Fugitive Offenders Act 
1881 (c. 69), s. 10—-No appeal to Court of Appeal. }— 
A decision of the K. B. Div. discharging an order 
nist for a writ of habeas corpus to bring up the 
body of a person committed to prison by a magis- 
trate under the Fugitive Offenders Act, 1881 
(c. 69), is a decision in a ‘‘ criminal cause or matter ”’ 
within the meaning of Supreme Court of Judicature 
Act, 1873 (c. 66), 5s. 47, & therefore no appeal lies 
from it to the Ct. of Appeal. A native of India 
having, under Fugitive Offenders Act, 1881 (c. 69), 
s. 5, & in pursuance of an Indian warrant charging 
him with certain offences, been committed to 
prison by a metropolitan police magistrate to await 
his return to India, an application was made on 
his behalf to the K. B. Div. of the High Ct. of 
Justice for an order nisi for a writ of habeas corpus 
addressed to the governor of the prison. The 
i. B. Div. made an order nisi calling upon the 
governor of the prison to show cause why a writ 
of habeas corpus should not issue directed to him 
to bring the body of appct. before the Ct. This 
order was expressed to be made on various grounds, 
one of which was that following the words of 
lugitive Offenders Act, 1881 (c. 69), s. 10, it would 
be ‘‘ unjust or oppressive or too severe a punish- 
ment to return” appct. to India, because the 
alleged offences were of a ‘trivial nature,” & 


were present, should be read in com- 
bination with the Criminal Code 


L. R. 203.—N.Z. 
relating to preliminary inquiries, & 


returned.—Re Courts (1902), 22 N. Z. 
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because the application for his return was not 
‘“made in good faith in the interests of justice.” 
On the hearing of the argument on cause being 
shown before the K. B. Div. questions arising 
under Fugitive Offenders Act, 1881 (c. 69), s. 10, 
were discussed by counsel & were considered by 
the judges in their judgments, but the order of 
the ct. as drawn up & perfected was simply an 
order that the order nisi should be discharged. 
The Ct. of Appeal having dismissed an appeal 
by appct. from that decision on the ground that 
it was a decision in a criminal cause or matter, 
the appct. made an original application to the 
Ct. of Appeal to exercise in his favour the powers 
conferred on the ct. by Fugitive Offenders Act, 
1881 (c. 69), 8. 10, which empowers a ‘ superior 
ct.”’? in the circumstances therein mentioned to 
discharge appct. or make such other order as 
to the ct. seems just. ‘The objection was taken 
on the part of the Crown that, assuming the Ct. 
of Appeal to be by virtue of Fugitive Offenders 
Act, 1881 (c. 69), 5s. 39, a ‘‘ superior ct.’ within 
the meaning of Fugitive Offenders Act, 1881 (c. 69), 
s. 10, having concurrent jurisdiction with the High 
Ct., this application could not be entertained, for 
the matter of the application was rcs judicala 
between appct. & the Crown :—Held: inasmuch 
as the only matter which the records of the ct. 
showed to have been adjudicated by the K. B. Div. 
was that the order nisi for a writ of habeas corpus 
should be discharged, the matter of this application 
was not res judicala, & the Ct. of Appeal had no 
jurisdiction to entertain the application.—lh. v. 
BRIXTON PRISON (GOVERNOR), La p. SAVARKAR, 
(1910)2 Kk. B. 1056; 80L. J. K.B.57; 1031. T. 
473; 26 T. L. R. 561; 54 Sol. Jo. 635, C. A. 
Annotations :—Consd. I. v. Garrett, Ex p. Sharf, [1917] 

2K. B. 99. Refd. Ex p. Le Gros (1914), 30 T. L. R. 249 5 
Home Secretary v. O’Brien (1923), 39 T. L. R. 638. 


SUB-SECT. 2.—INTER-COLONIAL BACKING OF 
WARRANTS. 
See, generally, Fugitive Offenders Act, 1881 
(c. 69), & cases infra. 


Validity of.}—Since the establishment 
of the Commonwealth of Australia, 
a warrant for the apprehension of a 


the magistrate may compel a witness 
to attend & give cvidence against the 
accused undor the Act.—R. v. SIMPSON, 
Ee WHITLA (1916), 33 W. L. R. 547, 
833; 9 W. W. R. 986, 1461.—CAN. 


b. Oral evidence by constuble 
producing warrant.}—-Where a con- 
stable from one colony, who produces 
& warrant issued there, deposes on 
oath before a magistrate in another 
colony that the offence recited in the 
warrant is an offence publishable by 
law in the first-mentioned colony, this 
is evidence upon which the m trate 
is entitled to act in the absence of 
evidence to the eater SET TRES- 
SIDER (1905), 25 N. Z. L. R. 289.—N.Z. 

0. Confirmation on habeas corpus— 
Primé facie case must be made out.)— 
Extradition from Canada to another 
British possession will not be con- 
firmed on Aabeus corpus unless a 
prima facie case of guilt is made out to 
the satisfaction of the superior ct. to 
which the accused has made applica- 
tion for ape ap ee HARRISON 

d. When refused.J—It is only in 
a clear case that a person charged as 
@ fugitive offender under Fugitive 
Offenders Act, 1881, should not be 





©. Jurisdiction of magistrate—Con- 
current with that of Supreme Court.) 
—When the return of a prisoner ig 
sought under Fugitive Offenders Act, 
1881, s. 14, a trate has, under 
s. 19, concurrent jurisdiction with the 
Supreme Ct. to order his discharge 

tead of his return.—He MuRRAY 
ae “ PARONEN) [1921] N. Z. L. R. 


f. Trial of prisoner for crime other 
than that for which ezxtradited.}—A 
fugitive offender extradited under 
44 & 45 Vict. o. 69, may be tried for a 
crime other than that upon which he 
has been extradited.—h. v. Essek 
(1888), 9 N. L. R. 238.—S. AF. 


g. Discharge of prisoner—Want of 
proof of identity—Liability to re-arrest 
on same warrant. |—An offender brought 
before a magistrate under a foro 
warrant, endorsed under Fugitive 
Offenders Act of 1881, s. 13, & dis- 

d for want of proof of identity 
cannot validly be re-arrested on the 
BamMme warrant.— JACKSON wv. A.-G. 
(1910), L. L. It. 327.-—-S. AF, 


PART III. SECT. 2, SUB-SECT. 2. 
h. Indorsement—By Siate governor— 


fugitive cannot be properly indorsed 
under Fugitive Offonders Act, 1881, 
s. 3, by the Governor of any of the 
States forming wart of the Common- 
wealth.—R. v. PLrERSON, Ez p. SMALL, 
{1905] 8. R. Q. 5.—AUS. 


k. Sufficiency of.) — Held: 
an indorsed warrant which alleged 
that deft. had committed the crime 
of Contravening Law 47 of 1887 
(Natal), a. 76, was sufficient to give tho 
magistrate in Victoria jurisdiction to 
cominit deft. to prison to await his 
return to Natal.—-MoKELVEY  v. 
Cr a (1906), 4 C. L. R. 265 





1. Presumption that warrant regularly 
issued.J — Appct. was arrested in 
Natal under a warrant issued in the 
Transvaal & backed by the assistant 
magistrate of Durban:—Held: a 
rr aoe acting under Act 27 of 
1912, s. 11 (1), is not bound to satisfy 
himself in any particular way that the 
warrant was regularly issued & unless 
it can be shown that he acted irre- 
pened or wrongly ay may be assumed 
hat he has satisfied himself for the 
maxim omnia presumuntur rite esse 
acta ae bag er aes v. A.-G. (1917), 
38 N. . hk. 1—S., AF. 
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Part IV.—Examination of Witnesses for Foreign Tribunals. 


Sce R. S. C., Ord. 37, r. 54; Extradition Acts, 1870 (c. 52), 8. 24; 1873 (c. 60), 8. 5. 


EXTRAORDINARY RESOLUTION. 


See COMPANIES. 


EXTRAORDINARY TRAFFIC. 


See Highways, STREETS AND BRIDGES. 


EXTRA-PAROCHIAL PLACES. 


See ECCLESIASTICAL LAW. 


EXTRA-TERRITORIALITY. 


See ALIENS ; ConstTiruTionAL LAw; Depenpencigs ; FIsHerixs. 


EYE-WITNESS. 


Sec EVIDENCE. 


EYOT. 


See WATERS AND WATERCOURSHS. 
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FACTORIES AND SHOPS. 


PART I. CLASSIFICATION AND DEFINITIONS —. : . . . . . 


Sect. 1. FAcTORIES . ‘ ; , ‘ ‘ : j : . . . 
Sus-secr. 1. IN GENERAL - ‘ ‘ ‘ : ‘ - . 
Sup-secr. 2. TEXTILE FACTORIES . ; - ‘ : ‘ ‘ 
Sup-secr. 3. NON-TEXTILE FACTORIES . é : ‘ . 
Sup-sect. 4. TENEMENT FACTORIES ; ; F ‘ , ; 
SuB-sEcT. 5. DOMESTIC FACTORIES . ; ; é , 
Sus-secT. 6. PLACES DEEMED TO RE Reeraiien FOR SPECTAL PaRROsES 
Sircr. 2. WORKSHOPS . : : ; ; ‘ : P ‘ 
SuB-sEcT. 1. IN GENERAL : ‘ : 


SuB-SECT. 2. DOMESTIC Wosusiees 

Sus-sect. 3. TENEMENT WORKSHOPS é 

SuB-sEcT. 4. MEN’s WORKSHOPS AND WOMEN’S Ww ORKSHOPS 
Sect. 3. CROWN FACTORIES AND WORKSHOPS . F . ‘ i ‘ F 
Srcr. 4. SHOPS UNDER SHOP REGULATION ACTS : ‘ : - ; . 
Sect. 5. INSTITUTIONS . , 
. PERSONS AFFECTED BY Pctane AND wnceaians oe : : 


Secr. 6 
Sect. 7. EMPLOYMENT . ; P ‘ : . ; 
Secr. 8. TIME , ‘: ‘ 
Sect. 9. PARTICULAR Dinviarions 
PART II. HEALTH AND SANITATION P . : ‘ ‘ 
Smecr. 1. GENERAL PROVISIONS ; : ‘: ‘: ‘ ‘ 
Srcr. 2. SPECIAL PROVISIONS 
PART III. ACCIDENTS . ‘ ‘ ; a j ‘ : é 
Sect. 1. PROVISIONS For Securtna Sarrtry . ‘ ‘ ‘ : 
SuB-SEcT. 1. MACHINERY ‘ ‘ ‘ : A ; : 
A. In General . ; 
B. Self-acting Machines ‘ ; ‘ ‘ ‘ ‘ ‘ : 
C. Machinery in Motion . ‘ : ‘ : Fi ‘ . : 
SuB-sectT. 2. STEAM BOILERs . ‘j ‘ ; ‘ : ; 
Sus-secT. 3. MEANS OF ESCAPE FROM FIRE . ; ; . . . 


Sect. 2. NOTICE anD INVESTIGATION OF ACCIDENTS 


PART IV. DANGEROUS AND UNHEALTHY INDUSTRIES . ‘ : : . 
Sect. J]. IN GENERAL . . ‘ ‘ ° . ‘ 


Sect. 2. EMPLOYMENT IN OR ABOUT Docks, BuILpINGa OEGAATONE, RAILWAYS, ETC, 

Sus-sEcT. 1. Docks, Quays AND SHIPS 

A. In General . ‘ ‘ ‘ ; , 

B. ‘‘ Actual Use or Occupation ’ ad ‘ ; : : . . . : 

C. Use of Machinery or Plant . : , : 

D. Regulations for Securing Safety . ‘ : : : , : 

SuB-sEcT. 2. WAREHOUSES 
Sus-secr, 38. WHARVES . 
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FACTORIES AND SHOPS. 


SuB-sEct. 4. BurDING OPERATIONS 
SuB-skEcT. 5. RaAr.ways . 3 


PART V. 


SrctT. 1. EMPLOYMENT OF CHILDREN 


Secr. 2. Hours, MEAL-TIMES AND HOEDAGS IN Picionies AND Wonitandea 
. GENERAL PROVISIONS 
. EXCEPTIONS 
OVERTIME . 
NIGHTWORK 
ETC., IN SHOPS UNDER osinae REGU. ATION dee "Ts 


SUB-SECT. 1 
SubB-srecT. 2 
SUB-SEcT. 3. 
SUB-SEcT. 4. 
Sect. 3. Hours, 


SuB-SEcr. 1. IN GENERAL 
SUB-SECT. 2. CLOSING Hours 


A. In General . 


B. On Weekly Half- -Holiday 


SECT. - MEMBERSHIP oF SHOP 


Sect. 5. WAGES 


CONDITIONS AS TO EMPLOYMENT AND WAGES 


‘LUBS AND Conminuions TO THRIFT FUNDS: . . 


Scp- -SEcT. 1. Panenians TO BE oRMiaaEDS: TO oe Svanicens 
SuUB-SEcT. 2. TRUCK 
A. Persons to Whom Track Auta henig 
B. Transactions to Which Truck Acts ane 

(a) In General . 
(b) Deductions from W oe 3 
}. Special Provisions as to Hosiery Trade . 
IT). Proceedings under Truck Acts 


PART VI. 


ADMINISTRATION AND PENALTIES 


Secr. 1. INSPEcToRS AND CERTIFYING SURGEONS 


SEcT, 


Alkali Works 
Apprentices 
Birth Certificates ‘ 


Docks : 


Domestic Servants 
Drains ‘ 
lectric Power . ; 
Elementary Education 
Explosives ‘ A 
Gas : 
Gunpowder Factories . 
Inquests . : 
Inspectors of Mines ; 
Master and Servant 
Notification of Infecti- 
ous Diseases . , 
Offensive Trades 


Pollution of Water . 


Printers and Printing 


2. NotTicks, 
Sect. 3. PENALTIES 
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REGISTERS AND RETURNS. 


See PuBlLIC HEALTH. 


MASTER AND SERVANT. 

REGISTRATION OF 
BiRTHS, MARRIAGES 
AND DEATHS. 


RAILWAYS; SuHip- 
PING ; WATERS AND 
WATERCOURSES. 


MASTER AND SERVANT 
SEWERS AND DRAINS. 
ELECTRIC LIGHTING. 
EDUCATION. 

PuBLic HEALTH. 

GAS. 

PuBLIC HEALTH. 
CORONERS, 

MINES. 

MASTER AND SERVANT. 


PuBLiIC HEALTH. 

NUISANCE 3 PUBLIC 
HEALTH. 

WATERS AND WATER- 
COURSES. 

PRESS AND PRINTING, 


Quarrying 

Rating 

Refuse, removal of 
Registration of Births. 


Restraint of Trade 


Secretaries of State 
Servant’s Registries 
Sewers. ‘ 
Smoke Nuisance 
Surgeons . 


Trade Boards . : 


Trade Disputes. 


- Trade Unions . ‘ 


Wages generally : 
Warehousing . . 
Water Supply . F 


Work and Labour . 


Workmen’s Compensa- 
tion . : 7 
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RATES AND RATING. 

PuBLIC TTEALTH. 

REGISTRATION OF 
BirntTHS, MARRIAGES 
AND DEATHS. 

TRADE AND ‘TRADE 
UNIONS. 

CONSTITUTIONAL LAW. 

PuBLic HEALTH. 

SEWERS AND DRAINS. 

NUISANCE. 

MEDICINE AND PHAR- 
MACY. 

TRADE AND TRADE 
UNIONS. 

TRADE AND TRADE 
UNIONS. 

TRADE AND TRADE 
UNIONS. 

MASTER AND SERVANT. 

BAILMENT. 

WATER SUPPLY. 

WORK AND LABOUR. 


MASTER AND SERVANT. 
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Note.—The principal Act now in force in England is Factory & Workshop Act, 1901 (c. 22), referred 


to as 1901 Act, which largely re-enacted & consolidated Fact 
& amending Acts. In considering the cases, regard should be 


which they were decided. 


& Workshop Act, 1878 (c. 18), 
ad to their dates & the Act under 


we ee ee 


Part 1.—Classification and Definitions. 


SecrT. 1.—FACTORIES. 
SuB-SECT. 1.—IN GENERAL. 
See 1901 Act, s. 149 (2), (4), (5). 


Use of mechanical power—As distinguished from 
workshop. |—See 1901 Act, ss. 115, 149. 


1. —— Machinery set & kept in motion by 
hand.]—(1) Premises in which machinery is sct 
in motion & kept in motion by hand-power only 
are not premises wherein ‘‘ mechanical power ”’ 
is used within the meaning of Factory & Workshop 
Act, 1878 (c. 16), 8. 98, & the use of such machinery 
does not constitute the premises a factory within 
Workmen’s Compensation Act, 1897 (c. 37), 8. 7. 


It was said, & the county ct. judge so held, that 
the machinery in this case was driven by mechanical 
power, although it was in fact kept in motion by 
hand-power & that it was not necessary that the 
‘“‘other mechanical power”? contemplated by 
[above sect.] should be ejusdem generis with steam 
power or water power. With that part of the 
judgment of the county ct. judge I cannot agree 
(Cotiins, M.R.). 


(2) A warehouse may be a factory within Work- 
men’s Compensation Act, 1897 (c. 37), s. 7, although 
it is not part of, or adjacent to, a dock, wharf, or 

uay, & is not contiguous to water.—WILLMOTT v. 

ATON, [1902] 1 K. B. 237; 71 L. J. K.B.1; 85 
L. T. 569 ; 663. P.197; 50 W. R.148; 18 T.L. R. 
48; 46 Sol. Jo. 49; 4 W.C.C. 65, C. A. 


Annotations :—-As to (2) Refd. Buckingham v. Fulham 
1905), 53 W. lt. 628; 


le he VOo 


Corpn. 
Doswell v. Cowell (1906), 95 


Compare Nos. 17-21, post. 


2. Geographical limits of factory —- Buildings 
great distances apart—Part of same establishment-—— 
Whether separate factories.|—Applts. carried on 
the business of calico printers at two places 
distant from each other seven miles. The business 
of a calico printer consists of four processes, viz. 
bleaching, printing by impressing the pattern on 
the bleached cloth by means of mordants, dyeing, 
& finishing. Three of the processes, viz. the 
bleaching, dycing & finishing were performed at 
one branch of the establishment, & the fourth 


PART I. SECT. 1, SUB-SECT. 1. 


a. “* Premises used for ‘ prepari 
articles for sale.’ ie Sette, ccoupied 
premises in which four persons were 
employed by him in sorting, weighing 
& packing into cartons & boxes 
nails manufactured by him :—Held: 


persons were 


.-—— cere ee or more 
engage 

premises in (a) Comprising wool into 
smaller compass for shipment in order 
to reduce freight cha 


& spraying 


TES 3 (6) Sorting, 
th preservative 
sheepskins, to prevent weovils from 


viz. the printing at the other :—Held: a child 
employed on the premises, where the bleaching, 
dyeing & finishing were performed, was employed 
in ‘an incidental printing process’’ within 
8 & 9 Vict. c. 29, s. 2, & the place where he was so 
employed formed part of ‘‘ the establishment where 
the chief process of printing was carried on ‘‘ within 
that Act & consequently applts. were not liable to 
be convicted of an offence against Bleaching 
Works Act, 1860 (c. 78), in employing him without 
a schoolmater’s certificate. 


It appears that the works at M. having some 
years ago become inadequate, applts. transferred 
part of their works to V. but the principal part 
of the work continucd to be carried on at M. 
In a commercial sense therefore V. was clearly 
part of onc entire establishment. It was con- 
tended for resp. that the statute [8 & 9 Vict. c. 29, 
s. 2] did not mean forming part in a commercial 
sense. But I see no reason for confining the 
meaning to local proximity. The whole sub- 
stantially forms one establishment (ERLE, C.J.).— 
HoyLe v. Oram (1862), 12 C. B. N.S. 124; 31 
L. J. M. C. 213; 275. P.74; 8 Jur. N.S. 1154; 
142 E. R. 1090. 

Shh a :—Folld. Coles v. Dickinson (1864), 16 C. B. N.S. 


3.——- —— ——- ——.}+(1) By 7 & 8 
Vict. c. 15, 8. 73, premises which are used solely 
for the manufacture of paper are excluded from the 
operation of the Factory Acts. 


(2) A. was possessed of paper mills in Hert- 
fordshire & of a mill at Manchester. At the latter 
lace he employed steam-power to prepare what 
is called ‘‘ half-stuff ’? which is made from cotton- 
waste & refuse & rags. The half-stuff was after- 
wards sent to the mills in Hertfordshire to be 
manufactured into paper:—-Held: the mill at 
Manchester was cxempted from the operation 
of the Factory Acts, although the ‘ half-stuff ’’ 
was capable of being converted into articles other 
than paper. 


In this case the con npr decided that resp.’s 
mill at M. & their mills at H. formed two parts 
of one & the same establishment or ‘‘ factory.” 
The magistrate’s decision was right. It appears 


—For use of tenants of person genera- 
ting.]—A Play where electriait is 
Foncrates for the supply of heat or 
ight or power to tenants of the person 
pp ahalog it is a Oy A IPPLE 
v. GEELON ARBOUR UST ComRs. 
[1914] V. L. R. 407.—AUS, , 


on deft.’s 


“s attacking thom nding & during - 
Senate ustiiee for omy ved <m ehipment ; (c) Salting hides to preserve . Place “‘ where not more than 
premises were a “factory or work- them pending & during shipment. All five persons employed.’"}—Premises 
room.”"——-ALDERSON v. GoLp, [1909] he goods had provioudly been sold Where seven persons are found wor 
V. L. R. 219.—-AUS. . in the local market, & were in deft.’s Upon or about the machinery bu 


b. ——— Articles retaining original 
character.)——A warehouse, belo 
to importers & distributors of 60 
goods, in which goods when received 
were unpacked, ticketed, sold, & 
when sold, repacked for delivery to 
purckseore: is not a ‘“ factory.”— 
ULL CHENEY) & Oo., LTD. v. HOLDEN 
(1912), 13 Q, . BR. 589.—AUS., 


premises pending shipment by the 
urchasers for whom defts. 
ating them :—Held: none of these 
operations was a “ prep 
or sale” & defts.’ premises did not 
require registration as a factory.— 
BILLINGHAM v. New ZEALAND LOAN 
MERCANTILE AGENOY O0O., LTD., 
(1914) V. L. R. 3231.—AUS. 


d. Place where electricity generated 


are the employers of the others, 
is a place ‘‘ where not more than five 
persons are employed,” within the 
proviso in Factories Act, R. S. O. 
c. abs 8. 2, & x ne the t: 
employers, under s. 19, for keepi 
the premises in a dangerous stata. win 
uashed.— KR. v. WEIR, 20 O. L. T 
32.—CAN. 


{. Merchant tailors’ slore.}—Held 


were 
aring for trade 
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Sect. 1.—Factories: Sub-sects. 1 & 2.] 


that the mill at M. was used by resps. for the 
purpose of turning cotton-waste into what Is 
called half-stuff, which, after going through certain 
processes is conveyed to the mills at A. & there 
the manufacture is completed. Kach step in that 
process is a step in the manufacture & the dis- 
tance between the two places is wholly immaterial 
(ERLE, ©.J.).—CoLEs v. DICKINSON (1864), 16 
cu. B. N. S. 604 ; 4 New Rep. 335; 33 L. J. M. C. 
235; 33L. J. C. P. 312; 10 L. T. 616; 10 Jur. 
N.S. 802; 12 W. R. 918; 143 E. R. 1264. 

Annotation :—As to (1) Refd. Whymper v. Harney (1865), 

18 C. BL N.S. 243. 


See No. 180, post. 


4. ** Place situate within curtilage ’’— 
Sole use for purpose other than process carried 
on in factory—Separate factory.]|— Resps. were 
occupiers of a factory for the manufacture of iron 
& tin plates, & by the side of their factory & 
within the curtilage thereof, upon a site which 
had been cleared for the purpose of creating a 
new mill thereon, there was a crushing machine 
driven by a steam-engine, & used solely for crush- 
ing stone & making mortar & cement for the new 
works intended to be erected on that site. Both 
the steam-engine & crushing machine were upon 
that site. Upon an information under 1901 Act, 
for not securely fencing the dangerous parts of 
this machincry, the justices were of opinion that 
the machinery was not securely fenced, but they 
decided that the place on which the engine & 
crusher stood, though within the close, curtilage, 
& precincts forming the factory, was a place 
solely used for a purpose other than the manu- 
facturing process carried on in the factory, within 
s. 149 (4) of above Act, & therefore could not be 
deemed to be a part of the factory, & was not a 
separate factory in itself, & they dismissed the 
information upon that ground :—Held ; the justices 
having found that the site on which the machinery 
was not a part of the area of the existing factory, 
but was a place or area separate & apart from the 
factory, they were right in holding that the case 
came within the exemption in s. 149 (4), as the 
machinery in this separate arca was being solely 
used for a purpose other than the manu- 
facturing process carried on in the factory.— 
LEWIS v. GILBERTSON & Co., Lrp. (1904), 91 
a = 377; 68 J. P. 323; 20 Cox, C. C. 677, 








5. How determined.]— In these cases 
{factories, etc.] the walls or fences built round the 
factory fix the boundaries & determine the area 
(LorD ATKINSON).—BaAcK v. Dick KERR & Co., 
Lrp., [1906] A. C. 325; 75 L. J. K. B. 569; 94 


a store ed ede by merchant tallors, 
the rear part be used as a tailor- 
ing department the front as a 
retail sale department, 14 persons 
being employe in the jor was a 
$s ry.—-BURKE__v. ERGUSBON 
(1907), 13 O. L. R. 479.—CAN, 


Use of mechanical power.]—Tho 
“factory ” applies to every 
build. in which machinery driven 
by mechanical power is used, & is not 
restricted in its meaning to buildings 
used for industrial urposes.— 
WESTERN TRusT Co. v. DUNCAN & 
TOBE, SG, Baa a Th 
, ° e e 4 as « e R. 7. 
—CAN 


living on the 
others employed 
compensat. 





k. 
who 
& k 


victed 


| County Counci, & Lewis, 82 L. T. 195; 


sharing in the profits equally, & all 
remisos, 
& no ono receiving 
on for work other than as 
aforesaid, is not a “ factory 
oe CHIN, [1920] 2 W. W. R. 997.—- 


—.}]— Four Chinamen 
lived & prepared their meals in 
& house in which were two bedrooms 
upstairs, an ironing-room, dining-room 
one on re : Ae 
Wwashing-room in e basement, ob- 
tained a licence to 
on the premises. 
for operating in 
hours :—Held: Factories Act, s. 2 (d), 


AND SHOPS. 


L. T. 802; 22 T.1. 1.548; 8W.C.C. 40, WAT, ; 

affg., [1905] 2 K. B. 148, 0. A. 

Annotations -—Consd. Rimmer v. Premier Gas Engine Co. 
(1907), 97 L. T. 226. Refd. Rogera v. Cardiff Corpn., 
[1905] 2 K. B. 832. Mentd. Handford v, Clark (1907), 
97 I, T, 124. 

6. Part of building used as factory -- When 
building not a factory.] —A building was Icet by the 
owners before 1892 to different tenants. Upon 
the second, third, & fourth floors businesses were 
carried on which were ‘ non-textile factories 
within Factories & Workshop Acts, but the 
tenants of the basement, ground, & first floors 
did not carry on businesses within those Acts. 
In an arbitration under Factory & Workshop 
Act, 1891 (c. 75), s. 7, the owners were ordered 
by the award to provide staircases thereto from 
the top of the building to the bottom, which would 
necessitate an encroachment upon the lower floors 
of the building :—Held : there was no jurisdiction 
under the Acts to require that such alterations 
should be done as would necessitate such encroach- 
ment upon those floors of the building which were 
not factories, as only the second, third, & fourth 
floors were factories within Factories & Work- 
shops Acts.—LONDON CoUNTY COUNCIL v. LEWIS 
(1900), 69 L. J. Q. B. 2773; sub nom. Re LONDON 
Gf 
J.P.39; 16T. L. R. 137, D.C. 
Annotations :—Apld. Toller v. Spiers & Pond, [ 

362. Refd. Brass v. L. C. C. (1904), 91 L. T. 34 

7. Whole building used as factories — Parts 
by different persons—When each part a separate 
factory.J—ToLLER v. Sprers & Ponp, Lrp., No. 
91, post. 


8, —- ——-.J]— (1) A building is not. 
a ‘tenement factory ’’ within 1901 Act, s. 149 (1), 
where the mechanical powcr employed in the 
different parts of the building occupied by different, 
persons is derived from separate sources situated 
upon these parts respectively, inasmuch as 
mechanical power is not ‘‘ supplied to ”’ different. 
parts of such a building within the meaning of 
above sub-sect. 


(2) Semble: adjoining premises consisting of 
two factories, the one in part superimposed upon 
the other, & a builder’s store, approached by 
separate entrances, cannot properly be described 
as ‘‘ buildings situate within the same close or 
curtilage’? within the definition of ‘ tenement 
factory ’’ in above sub-sect. 


I assent to the view that these buildings are not. 
“ situate within the same close or curtilage ”’ 
within the meaning of s. 149 (1). We should be 
in great difficulties if we were to hold that the 
mere fact of one factory overlapping another 


abe 1 Ch. 





(1922), 37 Can. Crim. Cas. 22; 
. Cc. R. 165.—CAN. 


1. Room of eurgeon dentist—Used 
for mechanical part of stoping 
— Tho 


Emplo of ap pyc 

term “ handicraft ’’ in Factories Act, 
18094,s8. 2, has not a technical meaning, 
& must be construed in a popular 
sense. Where @ surgeon dentist em- 
ploya for hire two or more apprentices 
n the mechanical part of his business, 
the room in which such part of his 
business is carricd on is a factory.— 
ARMSTRONG v. MAXWELL (1895), 13 
N. Z. Iu. R. 636.—N.Z. 


m. Geographical limite 


KEE 
& with no 298B 


e 9m RR, v. 


und floor & a 


cperats a laundry 
They 


of factory.) 


contemplates the existence of a -—The premises of resp. co. consisted 

ing om promlsca oA lauctiry Gooraled in gfeuing hours,” & A “ifectory " of land on which stood the, factory 
* e n e one & e conviction ng, 3 68, O1CeSs, & the . 

by several persons, all working & should be wustained 4. v. CHONG house of the manager, all in the same 
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caused them to be within the same curtilage 
(KENNEDY, J.).—BRASS v. LONDON CoUNTY 
Counc, [1904] 2 K. B. 3386; 73 L. J. K. B. 841; 
91 L. T. 344; 68 J. P. 365; 53 W. R. 273; 20 
a a BR. 4643; 48 Sol. Jo. 507; 2 L. G. R. 809, 


9. Adjacent buildings — Having internal com- 
munication— Whether same factory.] — Hanrp- 
CASTLE v. JONES, No. 28, post. 


10. Connected hy bridge-—1901 Act, 
8.14 (2).|—T'wo adjacent houses were let by the 
same owner to the same tenant on scparate leases. 
They were occupied by the tenant for the purposes 
specified in 1901 Act, s. 149 (1) (ce). The houses 
were only connected by an emergency exit from 
the window of one to the roof of the other & by a 
bridge from the first floor of once to the corre- 
sponding Ievel of the other. Over this bridge a 
constant traffic passed in the course of business. 
In one of the houses more, in the other less, than 
forty persons were employed. An umpire 
appointed pursuant to s. 14 (3) & the first schedule 
of above Act, found that the two houses together 
constituted a ‘“ factory ”’ within s. 14 (2) of above 
Act. Ona case stated the ct. was of opinion that 
the user, inter-communication, & process of 
manufacture on the premises as stated above were 
all facts bearing upon the question of whether the 
two houses constituted a ‘ factory & workshop ”’ 
within s. 14 (2) of above Act. The umpire did not 
misdirect himself in taking them into consideration 
& there was substantial evidence in support of his 
decision.— Re LONDON County CouNcIL & TUBBS 
(1903), 68 J. P.29; 1 L. G. Rt. 716, D.C. 


11. Gas main—-Not part of gas works.]— A 
workman in the employ of a gas co. was, in the 
course of his employment, engaged in making a 
trench in the roadway, under which one of their 
gas mains was laid, at a distance of a quarter of 
a mile from the works where the gas was manu- 
factured, which works came within the definition 
of a “non-textile factory ’’ given by 1901 Act, 
s. 149 (1) (c), when he was injured by an accident 
arising out of & in the course of his employment. 
The workman having claimed compensation under 
Workmen’s Compensation Act, 1897 (c. 37), 5. 7, 
the county ct. judge held that, at the time of the 
accident, he was employed ‘ about a factory,” 
inasmuch as the gas main was part of the gasworks, 
which were a factory, & accordingly awarded him 
compensation :—Held: the main was not part 
of a factory & the workman was not employed 
‘‘ about a factory ’’ within 1901 Act, & therefore 
was not entitled to compensation.—Spacey v. 
Dow.Lais GAS & CoKE Co., [1905] 2 K. B. 879; 
75L.J.K.B.5; 93 L. T. 685; 54 W. R. 138; 22 
T. L. R. 29; 50 Sol. Jo. 423; 8 W.C. C. 29, CG. A. 


12. Works in open air—Slate quarry—Not a 
factory.|—A slate quarry, a large open space 
extending over an area of 400 acres, the works 
of which are carried on in the open air, the only 
buildings being sheds & in which more than fift 

ersons were employed in splitting the ee d 
into slates & shaping them for sale, is not ‘a 
factory ” within 30 & 31 Vict. c. 103, 8. 3 (7).—~ 
KENT v. ASTLEY (1869), L. 8.5 Q. B.19; 10 B. & 
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S. 802; 30 L. J.M. 0.3; 21 L. T. 425; 34 J.P. 
374; 18 W. R. 185. 


Annotations :—Folld. Redgrave v. Lee (1874), L. R. 9 Q. B. 
363. Refd. Hoare v. Green, [1907] 2K. B. 315. 


Manufacture of cement— Not a 
factory.]—Premises, consisting of ten acres, in 
which the manufacture of cement from chalk & 
mud is carried on chiefly in the open air, & in 
which 200 people are employed in grinding & 
washing in mills, but in which there is no great 
building in which men & women are employed 
under cover, are not a *‘ factory” within 30 & 31 
Vict. c. 103, 5. 3 (7). 

The legislature had the subject before them in 
1871, & they might then have amended the former 
Acts if the decision of this ct. in Kent v. Astley, 
No. 12, ante, did not carry out what they in- 
tended should be the Jaw (BLACKBURN, J.).— 
REDGRAVE vt. LEK (1874), L. R. 8 Q. B. 3633 43 
lL. J. M. GO. 105; 30 L. T. 519; 38 J. P. 676; 22 
W. BR. 857. 


oo 


ee 





See, now, 1901 Act, s. 149 (5). 


Machinery for special purpose—Unloading ship.] 
—Sce Part IV., Sect. 2, sub-sect. 1, post. 


SUB-SECT. 2.—-TEXTILE FACTORIES. 
Sce, now, 1901 Act, s. 149 (1). 


14, ‘*Materials other than those enumerated °’ 
—Leather used with cotton & wool—Factory Act, 
1844 (c. 15), s. 30.J}—Applt. was the occupier of 
a factory within above Act, in which he manu- 
factured cotton & wool into a material termed 
‘‘webbing.’’ Applt. manufactured also braces & 
girths in rooms which were part of the factory, 
using for the purpose both the webbing manu- 
factured by himsclf & other webbing purchased 
by him. He was convicted, under above Act, for 
employing a child in the factory after the hour of 
one o’clock. The child was engaged in labour 
for the applt. in the manufacture of braces & 
girths, & the only process in which he was employed 
was the preparation of picces of leather for beiny 
stitched to the webbing, but no part of the webbing 
itself, nor any machinery, was in the room in 
which he was so employed :—Held: the room 
was not shown to be a room used solely for the 
manufacture of goods made entirely of any other 
material than those enumerated in the Act, & 
therefore applt. was rightly convicted.— TAYLor v. 
Hickes (1862), 12 C. B. N.S. 152; 31 L. J. M. C. 
242; 6L. T. 784; 9Jur. N.S. 21; 142 BE. R. 1100. 


15. ‘* Process incident to manufacture ’? — 
Winding thread on to spools. }—A number of children 
were employed in a building where machinery 
worked by steam-power was used for the purpose 
of winding thread which had been previously 
manufactured elsewhere, from skeins on to 
spools or reels, in which form it is usually sold : 
—Held: this building was a ‘factory’? within 
3&4 Will 4, c, 103, & 7 & 8 Vict. c. 15. 

The process in question is a ‘‘ process incident 
to the manufacture ’’ within [the latter] statute, 





enclosure. Men were omployed out- 


side the factory buildinga in the | the — te “ 
enclosure, the whole of which was used | Souru SAD moe 
for factory purposes only. It was | 26N. Z. L. ht. 522.—N.Z. 


necessary for the office staff to be 
resent when the factory was work- 
ng :—Held: the whole of the above- 


J.o-— VOL. EXIV. 


n. Machine & 


mentioned premises were included in 


CANTERBURY Datry Co. (1907 ), 


transit.) — A throshing-machine 


traction-engine in transit to a placo 
where they are to be used for threshing, 
the engine being connected with th 
machine for no purpose but that of 
neweee do not ens ute ‘* wrerisetan 
—GEORGE v. MACDONALD (1901), 4 
F. (Ct. of Sess.) 190.—SCOT. » 


BB 


.'—KEDDIK 


traction-engine in 


& 
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Scct. 1.—Factories: Sub-sects. 2 & 8.) 


for it brings the cotton into a state in which it 
certainly was not at the time it was in the skein 
(COCKBURN, C.J.)—HAYDON v. TAYLOR (1863), 
4B. & 8. 519; 3 New Hep: 116; 33 L. J. M. C. 
30; 33 L. J. Q. B. 70; 9 L. T. 382; 27 J. P. 
758; 12 W.R. 103; 122 E. R. 554. 


16. ——— Covering steel strips with thread.]— 
The premises of a manufacturer of crinoline skirts, 
in which steam-power is used to work machinery 
which by the interlacing or plaiting of cotton 
threads together around & over every part of the 
strips of steel, which are afterwards placed in the 
crinoline skirts, effects a covering for such strips, 
are a factory within Factory Acts.—WHYMPER 
v. HARNEY (1865), 18 C. B. N.S. 243; 5 New Rep. 
369; 834 L. J. M. 0.113; 11 L. T. 7115; 11 Jur. 
N.S. 269; 13 W. R. 440; 144 E. R. 436. 


SuB-sEctT. 3.—NON-TEXTILE FACTORIES. 


See, now, 1901 Act, s. 149 (a), (b), (c), sched. VI., 
Parts I. & II.; Factory & Workshop Act, 1907 
(c. 39), 8. 1. 


17. Use of mechanical power —‘‘In aid of 
manufacturing process ’’—Cleaning bottles.|—-By 
Factory & Workshop Act, 1878 (c. 16), 8. 93 (3) (c), 
the expression ‘‘ non-textile factory ’’ means any 
premises wherein any manual labour is exercised 
by way of trade or for the purposes of gain ‘in 
or incidental to the adapting for sale of any 
article, & wherein or within the close or curtilage 
or precincts of which, steam, water, or other 
mechanical power is used in aid of the manu- 
facturing process carried on there.’’ Resps. 
occupied premises which they used solely for the 
purpose of washing bottles & bottling beer in their 
trade of wholesale & retail beer dealers. Before 
the bottles were filled with beer, which was done 
by manual labour only, they were washed inside 
by a rotary brush driven by a small gas-engine, 
the bottles being held in position by hand :— 
Held: resps. premises were not a ‘‘ factory ”’ 
within above sub-sect.—Law v. GRAHAM, [1901] 
2K. B. 327; 70 L. J. K. B. 608; 84 L. T. 599; 
65 J. P. 501; 49 W. R. 622; 17 T. L. R. 474; 45 
aro 485; 3 W. C. C. 131; 19 Cox, C. C. 709, 


Annotations :—Di 
1902), 71 L. J. K. 
1909), 101 L. T. 571. 
18. —— Bottles filled by gas engine.}— 

Certain premises were used for the purpose of 

aerating & bottling beer in order to adapt it for 

sale as bottled beer. Gas engines were used for 
the purpose of aeration, but the bottling was done 
by hand, the bottling machine not being worked by 


Hoare v. Traman, Hanbury, Buxton 
B. 380. Consd. Patorion. v. Hunt 





PART I. SECT. 1, SUB-SECT. 3. therefore a facto 


o. Use of mechanical power—‘‘ In 
aid of manufacturing proccss’? — 
Stone-dreasing.)—The premises con- 
sisted of a yard in which stones were 
dressed by manual labour, & included 
an engine-house where the workmen’s 
tools were sharpened on a grindstone 
driven by a gaa engine. No other 
mechanical wer was used in the 
promises :—Held: the 
premises in which mec wer 
was “ used in ald of the manufacturing 
process carried on therein’? & were 


works 


(1900), 2 F. (Ct. of Sess.) 1041.—SCOT. 


Pe Pda: ng for sale” Pieters Lrp 
j- Rn oe 8 ; ’ ‘ 
works of the G. Corpn. saleable Darts * scone” (1014] 8. ©. (5,) 150. 
of the city refuse were separated : 
from the unsaleable part by processes 
in which steam power was used. The 
sums realixed were applied in reducing 
the cost of the dis 
which fell on the rates :—Held 


respect that the material in 
was there adapted for sale, 


AND SHOPS. 


mechanical power & the bottle filling by means of 
the pressure of gas with which it had been aerated : 
—Held: these premises were a non-textile facto 

within Factory & Workshop Act, 1878 (c. 16), s. 93. 
—HOARE v. TRUMAN, HANBURY, BUXTON & Co. 
(1902), 71 L. J. K. B. 880; 86 L. T. 417; 66 
J. P. 342; 50 W. BR. 396; 18 T. L. R. 349; 46 
see 299; 4 W. C. OC. 58; 20 Cox, O. O. 174, 


Annotation :—Consd. Paterson v. Hunt (1909), 101 L. T. 671. 


19. —— —— Laundry.]—OwneER v. COTTING- 
HAM SANITARY STEAM LAUNDRY Co., Lrp., No. 23, 
post. 


20. -——— Steam to heat water—In_ tripe 
factory.}—Where in a tripe manufactory cold water 
was supplied to a boiler by pressure of steam, 
& steam was used to heat the water in the coppers 
wherein the tripe was prepared & adapted for 
sale :—Held: there was a use of steam-power 
rendering the premises a ‘ non-textile factory ” 
within 1901 Act, s. 149 (1), (c).—-DOSWELL v. 
CowELL (1906), 95 L. T. 38; 22 T. L. R. 628; 8 
W. OC. C. 33, C. A. 


21. ** Manufacturing process ’’ — Incidental 
manual labour.}—By 30 & 31 Vict. c. 103, s. 3, 
‘‘factory ’”’ shall mean ... 5, ‘‘ any premises 
in which steam, water, or other mechanical power 
is used for moving machinery employed .. . (0), 
in the manufacture of any article of metal not 
being machinery.’’ <A co. carried on very large 
works, comprising the business of blast furnaces, 
iron rolling mills, engine building, & iron ship- 
building in all its branches. The whole of the 
several branches communicated, & were open from 
one end to the other, & were within one common 
boundary. <A boy was employed as a rivet-boy, 
& in the department where he worked 
machinery was in use for cutting & shaping iron 
plates, & rivets were heated there. Both the 
plates & rivets were used in the manufacture of a 
ship. The co. having been convicted of having 
employed the boy in a “ factory ’’ beyond the 
statutable number of hours :—Held: (1) the de- 
partment in which the boy was employed was a 
‘* factory ’’ within above definition, & the convic- 
tion was therefore right. (2) Semble;: a ship is not 
‘‘an article’? within s. 3 (7), which defines 
‘* factory ’’ as ‘‘any premises in which fifty or 
more persons are employed in any manufacturing 
process,” ‘‘ manufacturing process ’’ being defined 
as ‘‘any manual labour incidental to the making 
of any article or part of an article.’-—PALMER’S 
SHIPBUILDING & IRON Co. v. CHAYTOR (1869), L. BR. 
4Q. B. 209; 10 B. & 8.177; 38 L. J. M. CO. 63; 
19 L. T. 638; 33 J. P. 327; 17 W. R. 401. 
Annotation :—Reld. Kent v. Astley (1869), 10 B. & S. 802. 


22. ——— Rags sorted by hand— Dusted by 
electric motor.}—Resp. was summoned for em- 
ploying persons under sixteen years of age in o 
actory without obtaining certificates of their 


—PETRIV v. WHKIR wards sold.—HENDERSON v. GLASGOW 


Corrn. (1900), 2 ° . 
tray. ~ F. (Ct. of Scss.) 





Refuse Bottling beer.}—Kuiru 


¥. Machine-room— For repair 0. 
plein ahd er cable tramway oo. 
a covered shed for their cars & adjoin- 


of the refuse, it a machine-room or workshop, 
urning 


: — which roe tenia Spare tor 
ti) m yon 
queon by two clectric motors. This work- 
after- op wae used for the repair of tho 


Parr [.—CLASSIFICATION AND DEFINITIONS. 


fitness as required by 1901 Act, s. 63. Resp. was 
the occupier of the premises, & his b con- 
sisted in purchasing rags, which were sorted by 
hand, having been in some cases dusted by a 
shaker driven by an electric motor, & were sold 
wholesale to manufacturers of paper :—Held: as 
this did not constitute a manufacturing process, 
the premises were not a factory within sect. 149 
of above Act.—PaTErson v. Hunt (1909), 101 
L. T. 571; 73 J. P. 496, D. ©. 


23. ———- Whether actual production of articles 
necessary.}—1901 Act, s. 149 (1), defines non- 
textile factory as meaning certain classes of pre- 
mises where mechanical power is used in aid of the 
manufacturing process carried on there. By 
Factory & Workshop Act, 1907 (c. 39), s. 1, 
laundries carried on by way of trade or for the 
purpose of gain or carried on as ancillary to 
another business or incidentally to the purposes 
of any public institution are added to the classes 
of premises referred to in the above definition :— 
Held: the words ‘‘ manufacturing process ’’ do 
not necessarily refer to something being produced 
but to the business carried on, & a laundry which 
is carried on for the purpose of gain & in which 
mechanical power is used for driving the machines 
used in aid of the work of washing clothes, is a 
non-texile factory within the definition OWNER 
v. COTTINGHAM SANITARY STHAM LAUNDRY Cou., 
Lrop. (1910), 102 L. 1.571; 74 J.P. 219, D.C. 


Annotation :—Folld. Johnston v. Lalonde & Parham, [1912] 
3K. B. 218. 


24.-———- Carpet beating—-By mechanical 
power. |—Premises in which carpets are beaten by 
the aid of mechanical power are a factory within 
1901 Act, s. 149 (1), (6), inasmuch as carpet- 
beating is a ‘‘ manufacturing process’’ within 
above sub-sect. read together with Sched. 6, 
Part IJ., clause 28.—JOMUNSTON v. LALOKDE 
BrotTugrs & Paniuam, [1912] 3 K. B. 218; 81 
norte: B. 1220; 76 J. P. 378; 10 L. G. R. 


25. ‘*Making of any _ article ’?—Ship.] — 
PALMER’S SHIPBUILDING & IRON Co. v. Cuayror, 
No. 2], ante. 


26. Bleaching & dyeing works—‘‘ Finishing.’’] 
—QOne whose sole business consists in the ‘‘ finish- 
ing ”’ of cotton fabrics, but who neither bleaches 
nor dyes, is not within Bleaching & Dyeing Works 
Act, 1860 (c. 78). The ‘“ finishing’ spoken of 
in sects. 7 & 11 of that Act refers to the process 
of finishing which is incidental to dyeing, & not 
to the dealing with fabrics which are neither 
bleached nor dyed.— HOWARTH v. CoLeEs (1862), 12 
C. B. N.S. 189; 31 L. J. M. C. 262; 6 L. T. 785; 
9 Jur. N.S. 251; 142 1095. 


27. ——- Hooking, lapping, making up & 
packing.|—By Factory & Workshop Act, 1878 
(c. 16), Sched. 4, Part I., s. 2, bleaching & dyeing 
works are defined as ‘‘ any premises in which 


rippors & other parts of the cars. 
‘he cars were always brought into 
the shed for repairs, & were repaired 
in it. No mechanical power was used 
in the shed except the power employed 
to move a travelling platform for 
moving the cars, which was derived 
from a steam-engine adjoining the 
shed :—Held: the machine-room was 
a factory.—MOOoNEY v. EDINBURGH 


. Drararer Tramways Co., Lrnp. 
Theor) 4 ¥. (Ct. of Sous.) 390. —SCOT, 
s. “ Bottle-wushing works "—Bottle- 


@ tap) for washin 
bottles. 


of hotel.}—In the 
wine cellars of an hotel there wore 
two small revolving brushes (worked, 
when desired, by ee ower from 

e in 
The cellars were primarily 
coring & uote washing were acclay 

ottle washing were anc 

to that object Held. af 
were not a ‘* bottle. washi 
& therefore not a factory. K avaNaG 
v. CALEDONIAN ty, 
(Ct. of Seas.) 1128.—S800T 


901 


bleaching, beetling, dyeing, calendaring, finishing, 
hooking, lapping, & making-up & packing any 
yarn or cloth of any material, or the dressing or 
finishing of lace, or any one or more of such 
processes, or any process incidental thereto, are 
or is carried on.”? By s. 93, the word ‘“ factory ”’ 
means “ textile factory ”’ & *‘ non-textile factory,” 
& “non-textile factory ’’ includes any places named. 
in Sched. 4, Part I. 


Resps. were engaged in hooking, lapping, 
making-up, & packing cloth for exportation, which 
they received in a finished state from the manu- 
facturers. They were summoned by applt. for 
employing a young woman contrary to Factory 
Acts. It was contended on behalf of resps. 
that their premises were not a factory within the 
Act, as the hooking, lapping, vr ee ans & packing 
were not carried on incidentally to bleaching & 
dyeing. The magistrate decide in favour of resps. : 
—Held: the decision was wrong, as the premises 
came within “bleaching & dycing works” as 
defined by the Act, though not within the ordinary 
sense.—HOGERS v. MANCHESTER PACKING UCO., 
[1898] 1 Q. B. 344; 67 L. J.Q. B. 3103 73 L. T. 
17; 62 J. P. 166; 460 W. R. 350; 14 T. L. BR. 
196 ; 42 Sol. Jo. 2343; 18 Cox, C. C. 698, D. C. 


28. Printing works — ‘‘ Finishing.’’|}—S. was 
employed in “skutching”’ goods which had been 
previously printed. She was employed in a 
room or shed, in which “‘ finishing ’’ alone was 
carried on, but which had an internal & direct 
communication with print-works, in which all 
the processes incident to the chief process of 
printing were carried on:—Held: (1) 8S. was 
employed in a print-work within 8 & 9 Vict. 
c. 29, s. 2, whether ‘‘skutching’’ was an 
‘* incidental process’? or not; (2) the room was 
part of the print works.—HARDCASTLE v. JONES 
(1862), 2 B. & S. 153; 1 New Rep. 54; 32 
L. J. M. C. 49; 7 L. T. 322; 27 J. P. 1663 9 
Jur. N.S.19; 11 W. It. 36; 122 EB. BR. 59. 


29. ‘* By way of trade or for purpose of gain ’’ 
—Steam engine on farm—To grind meal for stock. } 
—Where a workman who was employed by a 
farmer on his farm to drive a movable steam- 
engine, for the purpose of working a mill for 
grinding meal intended to be used for food for 
stock on the farm, & not for sale, was injured 
by an accident arising out of & in the course of 
that employment :—Held: the workman was not 
employed on, in, or about a “ factory’’ within 
Factory & Workshop Act, 1878 (c. 16), s. 938, & 
therefore was not entitled to compensation under 
Workmen’s Comp. Act, 1897 (c. 37), in respect 
of the injuries occasioned to him as _ before 
mentioned.—NAaASH v. HOLLINSHEAD, [1901] 1K. B. 
700; 70 L. J. K. B. 571; 84 L. T. 483; 65 J. Py 
357; 49 W. RK. 424; 17 T. L. R. 352; 3W.C. C. 
125,C. A. 

Annotation :-—Folld. Curtis v. Shinner (1006), 05 L. T. 31. 

Compare No. 40, post. 


to another buat- 


‘.-— 





Grocer’s .premises.}—~ 
On premises occupied by a firm of 
grocers, wine merchants, & Italian 
warehousemen, there was a portable 
bottle filling machine used for bottling 
beer :—Held: the premises were not 
‘*‘ bottle washing works’ in respect 
that the bottle washing was merely 
inoidential to the firm’s proper business. 


rior of the 


: the cellars -—KxrITH, Lrp. ©. Kinkwoop 9 
works,” 8. C. (J.) 150.—800T, eens 
L § “4 
Co. (1903), i] F, a. aa Mant ing process 99 em 


. a premises occupied 
BB2 
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Sect. 1.—Factories: Sub-sects. 3, 4,5 & 6. Sect. 2: 
Sub-sects.1,2,3 &4. Sects. 3,4 & 5.] 


30. ‘‘ Public place ’? —- Workhouse — Contain- 
ing electrical station for lighting.J—1901 Act, 
s. 149 (1), ‘‘ non-textile factory ’? means any place 
named in Part I., Sched. VI., of above Act. By 
Part I., clause 20, of that sched. “ electrical 
stations ’’ are defined as being ‘‘ any premises or 
that part of any premises in which electrical 
energy is yencrated or transformed for the purpose 
of supply by way of trade, or for the lighting of 
any street, public place, or public building, or of 
any hotel, or of any railway, mine, or other 
industrial undertaking.’’ An engine-house & 
machinery, forming part of the premises of a 
workhouse, were used for the purpose of gencrating 
electrical energy for lighting the workhouse & 
infirmary, & for other purposes. Onc of the engines 
in the engine-house was unfenced :—Held: the 
workhouse was a public place within above 
clause, & was therefore a non-textile factory within 
above sub-sect.--MILE END GUARDIANS v. HOARE, 
11903) 2 K. B. 483; 721.73. K. B. 651; 89 L. T. 
276; 67 J. P. 395; 19 T. L. R. 606; 11. G. 1. 
732; 5 W.C. C. 100; 20 Cox, C. C. 536, D.C. 


31. ‘‘Laundry incidental to public institu- 
tion ’’—Asylum.]}—Resps. were the occupiers of 
certain premises used as an asylum or home for 
orphan children, one of the buildings of which was 
set apart for use as a laundry. A mangle worked 
by mechanical power was used in the laundry, 
by otherwise it was a hand laundry. The work 
done at the laundry was confined to the washing 
of linen & clothes exclusively used at the asylum. 
The place was maintained by subscriptions & 
donations for which appeals were made to the 
public, & it was governed by a board of directors 
elected by subscribers. The children were elected 
by the subscribers, & some were admitted upon 
payment of a sum of money. The average 
number of children in the home was about 200, 
of both sexes, of all denominations, & from every 
part of the empire. The premises & grounds were 
private, no one being admitted without per- 
mission. The asylum received no Govt. grant 
& was not under public control. Upon an informa- 
tion for not affixing at the laundry the abstract 
prescribed by 1901 Act, s. 128:—Held: the 
orphan asylum was a ‘‘ public institution ’? within 
Factory & Workshop Act, 1907 (c. 39), s. 1, & the 
laundry was carried on ‘‘ incidentally to the pur- 
poses of a public institution,” & was a factory, & 
resps. had committed an offence in not having 
the abstract affixed.—SEAL v. BRITISH ORPHAN 
ASYLUM TRUSTEES (1911), 104 L. T. 424; 75 
. 7 152; 9 L. G. R. 2388; 22 Cox, C. C. 392, 
Annotalions :—Apld. Johnston ». Lalonde ; 

&1L. J. K. B. 1220 : Royal Masonic Tnstitution for Bowie 

Trustees v. Parkes, [1912] 3 K. B. 212. 

32. School maintained by private sub- 
scription—Factory & Workshop Act, 1907 (c. 39), 
8. 1.]}—The Royal Masonic Institution for Boys 
was a school for boys. One of the buildings 
was used as a laundry for washing the clothes 





by a firm of grocers, wine merchants, 
& Italian warehousemen, there was 
a portable bottle filling machine used 
for bottling beer & worked by electricity: 
—Held:; the premises were not a“ non- 
textile factory” in respect that the 
process of bottling r was not a 

manufacturing process.”—KEITH, 


L 
150.—SCOT, 


Tp. % Kirnkwoop, [1914] 8. C. (J.) 


b. —— Millinery roojn.}—A build- 
ing was occupied by a tenant who 
used the ground floor as a shop, the 
first floor, partly as a shop & stock - 
room & partly as a millinery room for 
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of the inmates, the machinery being driven by 
mechanical power, & six resident servants were 
employed to work therein. This institution was 
almost entirely maintained by the subscriptions 
of Freemasons. In the year 1910 the institution 
received a grant of £654 from the Board of Educa- 
tion as a secondary school. The grounds & 
premises were strictly private, & no one was 
admitted without permission of the secretary an 
Held: the institution was a “ public institution 
within above sect., which applies 1901 Act, to 
laundries ‘‘ carricd on incidentally to the purposes 
of any public institution.”—Royan Masonic 
INSTITUTION FOR Boys, TRUSTEES v. PARKES, 
[1912] 3 K. B. 212; 82 L. J. K. B. 33; 106 L. T. 
809; 76 J.P. 218; 28'T. L. BR. 355; 10 L. G. KR. 
376 3; 22 Cox, U. C. 746, D.C. 
Annotations :—Folld. Johnston v. Lalonde & Parham, [1912] 
: ii ve Ay Mentd. Shaw v. Halifax Corpn. (1915), 


Compare No. 41, post. 


Sub-sect, 4.---TENEMENT FACTORIES. 
See 1901 Act, 8. 119. 


33. Definition — Inclusion in same _ building 
of separate factorles—Occupation by different 
persons, |—ToLLER v. Spiers & POND, Lrp., No. 
91, post. 


34. What is same _ building—-Inclusion in 
‘*same_ curtilage.’’?}—-BRAss v. LONDON COUNTY 


Councin, No. 8, ante. 


35. ‘‘Supply’’ of mechanical power—From 
external source. ]—T'OLLER v. SpIeRS & POND, LTp., 
No. O1, post. 


36. -—— Must be from common source. ]— 
Brass v. LONDON Country CoUNCIL, No. 8, ante. 


SuUB-SECT. 5.—DVDOMESTIC FACTORIES. 
1901 Act, s. 115. 


SUB-SECT. 6.— PLACES DEEMED 'TO BE 
FACTORIES FOR SPECIAL PURPOSES. 


Docks, quays & ships.|—Sec 1901 Act, s. 104, & 
Part IV., Sect. 2, sub-sect. 1, post. 

Buildings in course of construction.}—Sec 1901 
Act, 5. 105, & Part IV., Sect. 2, sub-sect. 2, post. 

Rallways.}—Sec 1901 Act, ss. 10, 106. 

Warehouses. ]|-—Sce 1901 Act, 8. 104, & Part IV., 


| Sect. 2, sub-sect. 3, 


Wharves.]—See 1901 Act, s. 104; Part IV., 
Sect. 2, sub-sect. 4, post. 


the trimming of hats, no mechanical 
powor being used, & tho third floor 
as a storcroom. The floors wero 
connected by internal stair-cases :-— 
Held: tho millinery room was not 
a factory or pet of a factory.—VINES 


PART J.—CLASSIFICATION AND DEFINITIONS. 


Srct. 2.—WORKSHOPS. 
SuB-sEcT. 1.—IN GENERAL. 


See 1901 Act, s. 149, Sched. 6, Part II.; 1907 
Act, s. 1. 


Distinguished from factories—-No mechanical 
power used. ]—See 1901 Act, s. 149. 


87. Straw-plaiting school—Child under prescribed 
age seueDt handicraft.]|—BEADON 7. Parrorr, No. 
0, 0st. 


88. ‘‘ Adapting for sale ’’—Goods packed in 
shop—aAfter shop closed.]—The packing in a shop 
of goods for sale to customers may, if it takes place 
after the ordinary shop hours, amount to ‘‘ adapt- 
ing ’’ them for sale within 41 & 42 Vict. c. 16, s. 93, 
& make the shop a workshop within Factory & 
Workshop Acts, 1878 to 1895.—KFuLLERs, Lrn. 
v. SQuingE, [1901] 2 K. B. 209; 70 L. J. K. B. 
689; 85 L. T. 219; 65 J.P. 660; 49 W. RB. 683; 
45 Sol. Jo. 539, D. C. 


Annotations :—Consd. Hoare v. Green (1907). 76 L. J. K. B. 
730; Paterson v. Hunt (1909), 101 L. T. 571. 


39. Room other than shop—Flowers made 
into bouquets. |—Resps. carried on the business of 
retail florists, & employed a number of young women 
& girls, whose duties consisted partly in serving 
customers in the shop & partly in making up 
natural flowers into wreaths, crosses & bouquets, 
& arranging floral decorations, for which purposes 
frames of wood or wire were sometimes used, in 
a room behind the shop :—Held: the room was a 
place in which manual labour was exercised by way 
of trade in or incidental to the making of an article, 
or the adapting for sale of an article, within 
1901 Act, s. 149, & the room was therefore a 
workshop within that Act.—HoarREe v. GREEN 
(RoBERT), LTp., [1907)2 K. B. 315; 761.5. K. B. 
730; 96 L. 'T. 724; 71 J. P. 3413 23 T. LR. 
483, D. ©. 

Annotation :—Consd. Paterson v. Hunt (1909), 101 L. T. 571. 


40. ‘‘ By way of trade or for purposes of gain’’ 
-—Room for repairing fishing nets.]—A fishing boat 
owner occupied a warehouse with a chamber over 
it, in which persons in his employ repaired fishing 
nets belonging to his fishing boats & used by him 
in his fishing business, & no nets were repaired in 
this room except those which belonged to him & 
were used by him in his own fishing business. 
Upon an inspector of factories visiting the pre- 
mises he found 4 persons engaged in manual 
labour in mending or repairing these nets :—Held : 
on the authority of Nash v. Hollinshead, No. 29, 
ante, as the labour employed in the room was 
employed in the repairing of nets belonging to 
the employer & solely used by him in his own 
business, there was no manual labour exercised 
‘* by way of trade or for purposes of gain ”’ within 
1901 Act, s. 149 & the room was not a “‘ workshop ”’ 
within the Act.—CurtTis v. SHINNER (1906), 95 
L. T. 31; 70 J. P. 272; 22 T. L. R. 4483 50 
Sol. Jo. 441; 21 Cox, C. 0. 210, D. C. 


Compare No. 29, ante. 


41. * Aneillary’’ laundry business—For con- 
venience of hotel—Factory & Workshop Act, 1907 
{c. 89), s. 1.]—Resp., the occupier of a hotel 
where he carried on the business of a hotel pro- 








PART I, SECT. 2, SUB-SECT. 1. 
a. “ By way oO. trade or for pur- 
pose of gain ”—Laundry attac to 
-}--Held; a laundry attached to 
an hotel, in which the work done was 


washing (a) of hotel linen; 
hotel servants’ clothes without charge 
& as part of the servants’ remunera- 
tion ; a of visitors’ clothes who paid 
per article of clothing in the ordinary 
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prietor, on a certain day employed two women in 
a laundry in such circumstances as to constitute 
breaches of Factory & Workshop Acts if the 
laundry was, within above scct., carried on as 
ancillary to the business of hotel proprietor. | The 
laundry was not used for the washing of visitors 
linen, but was used only for washing the table 
linen sheets, etc., used in & for the purpose of the 
hotel, for which purpose two women were Cx- 
clusively employed during the summer & one 
during the winter. Upon informations for offences 
under Factory & Workshop Acts, 1901 & 1907, 
the justices, being of opinion that the laundry was 
not carried on as ancillary to the hotel business, 
dismissed the informations:—Held: assuming 
that the place was in fact a laundry, as the justices 
must be taken to have found as a fact, the laundry 
was, within above sect., carried on as “ ancillary ”’ 
to the hotel business, & was a ‘“‘laundry’’ to 
which the sect. applied, & resp. ought to have been 
convicted.—SavLin v. Roberts (1011), 105 L. T. 
106; 75 J. P. 3425 22 Cox, C. CO. 520, D. C. 
Compare No. 32, ante. 


Sup-secr. 2.—DOMESTIC WORKSHOPS. 


See 1901 Act, as. 114, 115, & Workshop & 
Factory Act, 1907 (c. 39), 8. 4. 


Sup-sEcr. 3.—-TENEMENT WORKSHOPS. 
Sec 1901 Act, s, 149. 


Sun-sect. 4.—MEN’s WORKSHOPS AND 
WoOMEN’s WoORrkKSHOPS. 
Men’s workshops—Exclusion of women & 
young persons.|—See 1901 Act, ss. 157, 158. 
Women’s workshops—Exclusion of 


young 
persons. |—See 1901 Act, s. 29. 


Sect. 3.—CROWN FACTORIES AND WORK- 
SHOPS. 
See 1901 Act, 8. 150. 


Sect. 4.—-SHOPS sve! SHOP REGULATION 


See Part V., Sect. 3, Sub-sect. 1, post. 


For licensed premises & refreshment houses 
see INTOXICATING LIQUORS, INNS & INNKEEPERS. 


Sect. 5.—INSTITUTIONS. 


42. ‘* Public institution °’—Factory & Work- 
shop Act, 1907 (c. 38), s. 1—Orphan asylum.}— 
SEAL v. BRITISH ORPHAN ASYLUM TRUSTEES, 
No. 31, ante. 


(b) of way was not a laundry within Factory 
& Workshop Act, 1895.—CALEDONIAN 
Ry. Co. v. PaTERSON (1898), 1 B, 
(Ct. of Sess.) 24; 2 Adam, 620; 36Se, 

.R. 60; 68, L. T. 194, I.—SCOT. 
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Sect. 5.—Inatitutions. Sects. 6, 7,8 & 9.) 
43, ——— School maintained by private 





subscription.}—Royat, Masonic INSTITUTION Fok 


Boys, TRUSTEES v. PARKES, No. 32, ante. 


Sect. 6.—PERSONS AFFECTED BY FACTORY 
AND WORKSHOPS ACTS. 


44. ** Owner ’?—1901 Act, s. 14.]—— LONDON 
County CounciL v. Leyson, No. 90, post. 


See, further, 1901 Act, s. 156 (1), Public Health 
Act, 1875, s. 4, &, generally, PuBLIC HEALTH ; 
LOCAL GOVERNMENT. 


Occupier ’’ of factory—lIn relation to docks & 
rallways.|—See 1901 Act, ss. 104-106. 


** Parent.°’]—See 1901 Act, s. 156 (1). 
‘“* Woman.” ]—Scee 1901 Act, s. 156 (1). 


*“ Young person ’’ & ‘‘ child.’’]—See 1901 Act, 
ss. 71, 156 (1). 

‘* Apprentice °°—-A worker for hire.]—Sce 1901 | 
Act, s. 156 (2). 

Workman. ]—See Master & SERVANT. 


SrcT. 7.—EMPLOYMENT. 
See 1901 Act, s. 152 (1). 


45. What constitutes employment — Child 
taught handicraft—When under ‘‘ prescribed age.’’]} 
—An information was preferred against resp., 
as the occupier of a workshop, for employing a 
child under eight years of age, in contravention | 
of 30 & 31 Vict. c. 146, 58.6. It appeared from the 
evidence that the child was found in a workroom 
occupied by resp., engaged in plaiting straw under 
his superintendence. The mother of the child 
sold the plait for her own benefit, found the straw, 
& paid resp. threepence a week for the teaching :— 
Held: the child was employed in a workshop in 
contravention of the Act, & resp. was liable to the 
penalty, although he had no interest in the work 
done, or in the proceeds of it. 


The Act was intended to prevent the employ- 
ment of children under the prescribed age in 
workshops. It is quite sufficient if the child is 


PART I. SECT. 6, 


d. Asiatics.}—Factories Act, 1904, 
in its special discrimination against 
“persons of the Chinese or other 
Asiatic race ”? is not unconstitutional 
nor ultra vires Colonial Laws Validity 
Act, 1865. Deft., a Chinese, was con- 
victed of having failed to register his 
premises as a factory under Factories 
Act, 1904, & was fined.—VINCENT v. 


to each other. 


Act.— BEATH 


gale, ""|}—ALDERBON 


PART 1. SECT. 7. for 


e. What constitutes em a Maier: — 
Not contract for piece work. }—The oxpress or implied, for 
word “omployer’’ in Factories & Payment, casually & 
Shops Act, 1900 (Vict.), 8. 15 (19), courtesy assists in a shop in connection 
means a person who, in regard to any With the salo of goods is not ‘‘ em- 
person for whom piece-work prices < by 
or rates are fixed, stands in the relation Factories & Shops Act, 191 


BALLANTINE 2%. 


of employer 
ployer to an operative, & the yA AUS. 


sub-sect. does not apply to the case 
of a contract between two independent 
persons not standing in that relation 


A merchant who con- 
tracted with the registered occupicr 
of a factory for the manufacture by the 
latter of articles of clothing out of 
material supplied by the merchant 
at a certain price per doz., could not 
be convicted of an offence under that 
Sciuizss & Co. v. MARTIN 
(1905), 2 C. L. R. 716.—AUB. 


* Preparing articles 
L. R. 219.—AUB 
6 — Casual 
contract service nt. 

person who, without any contract, 


the anon keeper within 
HINCHCLIFFE, 


h.-—— ——.J—A_ waltress 
employed by a café proprietor, coming 


FACTORIES AND SHOPS. 


occupied under a master, whether the work is done 
for his benefit or not (per .CUR.).—BEADON Uv. 
Parnorr (1871), L. R. 6 Q. B. 718; 40 L. J. M. O. 
200; 390.2. 647; 19 W. R. 1114. 


46, ——- Child working during meal-time— 
Contrary to instructions.}—A young person in the 
employment of the occupiers of a spinning mill 
during the time allowed for a meal oiled part of 
the machinery of the mill. He stated that he did 
so contrary to orders & for his own amusement: 
Held: he was working in what he did, & he was 
employed during ag sislueg hours contrary to the 
provisions of the Factory & Workshop Act, 1878 
(c. 16), & the occupiers of the mill were liable to 
a fine under sect. 83 of that Act. 


Prima facie, the employer is to be held re- 
sponsible for any breach of the provisions of the 
Act. If he can show that he has used all due 
diligence to enforce the execution of the Act ™ 
that the offence has really been committed by 
some other person, then under ss. 86 & 87 he is 
protected (KENNEDY, J.).—PRIoR v. SLAITH WAITE 
SPINNING Co., [1898] 1 Q. B. 881; 67 L. J. Q. B. 
615; 78 L. T. 532; 62 J. P. 358; 46 W. R. 488 
14 T. L. R. 3793 42 Sol. Jo. 472; 19 Cox, C. O. 
54, D. O. 

Annotation :-—Refd. Ward v. Smith, [1913] 3 K. B. 154. 


47. —— .|-—~—A child was employed 
in a factory where the meal-time was from 5.30 
to 6 p.m. Work was stopped for the day at 5.30, 
& the child was employed after that time in wiping 
the spindles of a machine in a room where the 
under-manager & several overlookers were present. 
Notices were exhibited calling attention to the 
provisions of the Factory Acts against working 
in meal-times. The justices dismissed an informa- 
tion against the masters for employing a child 
in meal-time, on the ground that they had used 
every possible means to carry out the 1901 Act :— 
Held: it could not be said that the masters had 
used due diligence to enforce the Act within 
sect. 141.—Roagrs v. Bartow & Son (19086), 
04L. T.519; 70 J. P. 214, D.C. 
aneation :—Refd. Walker v. Martindale (1916), 32 T. L. R. 








48. —— Cleaning part of factory—1901 Act, 
sect. 152, sub-sect. 1.}—By 1901 Act, s. 62, the 
employment in a factory of a child under twelve 
years of age is forbidden, & by sect. 152 (1), a 
child working in cleaning any part of a factory 
is deemed to be employed therein. Applts. 
engaged a child under twelve years of age in 


under the determination of the 
Hotel Employees Board, for fifteen 
hours every week, & there was reason- 
able expectation of both sides & 
@ probability that such employment 
would continue :—Held: the waitress 
was a “casual cmployee.’-—HALL ». 
CENTREWAY CAFE Co. PROPRIETARY, 
LTD., [1916] V. L. R. 560.—AUS, 


k. Females engayed in 
** adanti an article.}—The employ- 





jor 
v. GOLp, (1909) 


os 
° ment nt fomnaica after the closing of a 


place of business is not confined to 
work upon the substance or texture 
of a manufactured article. t 
up, wrapping, markine: & the like, is 
“adapting ”’ an article “by way of 
trade for sale,’”’ & persons so engaged 
re ‘‘ employed ’’ within Employment 
of Females & Others Act, 1881.— 
BROWN v. KENNEDY (1888), 7 N. Z. 
L. R. 255.—-N.Z, 


l—— When occupier of facry 
‘* employed.’’}--The words ‘* em 
in tae’ fooler ak” Baetecien oe 


employee — No 
or payment.}—A 


service or 
out of mere 


8. 168, 
(1915) 


af was 


Part I.—CLASSIFICATION AND DEFINITIONS. 


sweeping the floor of the factory :—Held: there 
was evidence upon which the magistrate could 
find that the child worked in cleaning part of the 
factory, & she was ‘‘ employed ’”’ in the factory 
within 1901 Act, s. 62, & an offence within the 
Act had been committed by applts. 


The legislature by sect. 152 intended to give 
an extended meaning to the word ‘‘ employed ” 
in sect. 62, which contains an absolute prohibition 
against the cmployment of a child under twelve 
years of age in a factory. In order to make it 
clear that the meaning of ‘‘ employed ’’ was not 
limited to working in a manufacturing process 
sect. 152 (1) was introduced (Avory, J.).— 
WALKER (T.), Lrp. v. MARTINDALE (1916), 85 
L.J.K.B. 1543; 1141. 7.1130; 80 J. P. 270; 32 
T. L. R. 447; 14 L. G. R. 1069; 25 Cox, C. C. 
411, D.C. 


‘*Continuous employment.’’]—Sce 1901 Act, 
s. 156 (2). 

Employment ‘‘in or about shop.’’|—See Part 
V., Sect. 3, sub-sect. 1, post. 


SECT. 8.—TIME. 
See, generally, TIME. 


‘“*Night,’’ ‘‘ Week,’’ and ‘‘ Bank holiday.’’]— 
See 1901 Act, s. 156 (1); Holidays Extension Act, 
1875 (c. 13). 


Sect. 9.—PARTICULAR DEFINITIONS. 
See 1901 Act, 8. 156 (1). 


49. ‘* Boiler ’’—Pipe conveying steam.]—R. 
v. BOILER EXpLosions Act, 1882, Comrs., No. 101, 
post, 


50.———_ ‘‘ Used exclusively for domestic 
purposes.’’|}—A boiler used to warm offices or 
business premises where the occupier does not 
reside, & also to supply warm water for cleaning 
purposes & for household purposes of a resident 


1901, ss. 2 & 62, do not mean only 
employed for hire, but also the persons 
act y ongaged in the work. The 
occupier or occupiers of the factory 
are included in the definition if they 
are ongaged in the work of the factory. 
—-ROBB v. BULLEN (1905), 25 N. Z. 


L. R. 258.—N.Z. 





m. Manager of establishment 
—No fixed hours.}-—A woman, who was 
manager of a millinery establishment of 
at a fixed wage with a per centage of 
the profits, superintended the business 2 
generally, bought the goods therefor, 
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caretaker, is ‘‘ used exclusively for domestic 
purposes”? within the exception in Boiler Ex- 
plosions Act, 1882 (c. 22), s. 4, & Boiler Explosions 
Act, 1890 (c. 35), 8. 2.—SmITH v. Miter, [1894] 
1 Q. B. 192; 70 L. T. 170; 58 J. P. 167; 10 
T. L. R. 30; 38 Sol. Jo. 26; 10 R. 622, D.C. 


Annotations :-—Retd. South West Suburban Water Co. v. 
St. Marylebone Union, (1904] 2 K. B. 174; Choster 
Waterworks Co. v. Chester Union Grdns. (1907), 96 L. T. 
ee Metropolitan Water Board v. Avery, [1914] A. C. 


51. ‘Steam whistle ’’— Blown by compressed 
air.}—L. formerly used a whistle directly connected 
with an engine boiler, but disconnected it, & 
used thereafter a gas engine to compress air, & 
store it in a reservoir, & the same pipe connected 
therewith produced the same noise :—Held: this 
was a steam whistle, & required the consent of the 
sanitary authority ead to Steam Whistle 
Act, 1873 (c. 61), s. 2.—HERBERT v. LEIGH MILLS 
Co. (1889), 53 J. P. 679; 5 T. L. R. 449, D.C. 


See, further, Boiler Explosions Acta, 
(c. 22), & 1890 (c. 35). 


52. ‘* Machinery ’’—-Not in use pursuant to 
orders—Employers’ Liability Act, 1880 (c. 42), 
s. 1 (1).}—A machine used in defts.’ business 
broke down & the foreman directed that it should 
be removed from the position in which it had been 
placed while in use. Pltf., who was a workman in 
the employment of defts., assisted in removing 
the machine & was injured while doing so by 
reason of a defect in the machine which was 
within the knowledge of the foreman. In an 
action under above Act :—-Held: the fact that 
the machine at the time of the accident had broken 
down & was no longer in use, did not necessarily 
show that it had ceased to be ‘‘ machinery or 
plant connected with or used in the business of the 
employer’’ within above sub-sect.—THOMPSON 
v. Ciry Guass BoTrTLE Co., (1902] 1 K. B. 233; 
_ Ga . K. B. 145; 85 L. T. 661; 18 T. L. R. 


For unloading ships.]}—See Part IV., post. 
‘* Mill-gearing.’’ }—See 1901 Act, s. 156 (1). 

** Accident.’?}—See MASTER & SERVANT. 

** Plant.’’}—See MasTeR & SERVANT. 

** Way.’’}—See Master & SERVANT. 

** Ship.’’]—Sce SHIPPING. 


1882 





was mistress of her own hours & could 
go & come as she choose :—Heid : she 
was ‘‘employed’’ by the proprietor 
the establishment.—GRAVES vv. 
DUNCAN (1899), 1 F. (Ct. of marry 72; 

Adam, 711; 36 Sc. L. R. 490; € 
S. L. T. 391, J.—SCOT, 
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Part Il.—Health and Sanitation. 


Sect. ].—GENERAL PROVISIONS. 


See 1901 Act, ss. 1-9; Public Health Act, 
1875 (c. 55), s. 913 Public Health (London) 
Act, 1891 (ce. 76), s. 2 (1), (g)3; Police, Factories 
(Miscellaneous Provisions) Act, 1916 (c. 21); &, 
generally, PUBLIC HEALTH. 


Exemption from general provisions—Of men’s 
workshops. |—See 1901 Act, s. 157. 


58. Sufficiency of sanitary conveniences — 
Necessity for in cabmen’s stables—Public Health 
(London) Act, 1891 (c. 76), s. 38.]—Above sect. 
enacts that every factory, workshop, or workplace 
shall be provided with sufficient & suitable accom- 
modation in the way of sanitary convenience, 
regard being had to the number of persons employed 
in or in attendance at such building :—Held: 
a stable-yard & stables at which a large number 
of cabmen were daily in attendance for the pur- 
pose of hiring cabs was a workplace within the 
meaning of the sect., & must, therefore, be pro- 
vided with sufficient & suitable sanitary con- 
veniences for the cabmen.-—~BENNETY? v. HARDING, 
(1900) 2 Q. B. 397; 69 L. J. Q. B. 7013 &3 1. T 
51; 64 3. P. 6763 48 W. RR. 61735 16 T. LR. 
445; 44 Sol. Jo. 574, D.C. 


54. Jurisdiction of justices to inquire. ]— 
By Factory & Workshop Act, 1891 (c. 75), s. 2 (2), 
where notice of an act, neglect. or default is 
given by a factory inspector under Factory & 
Workshop Act, 1878 (c. 16), 8s. 4, to a sanitary 
authority, & proceedings are not taken within 
a reasonable time for punishing or remedying the 
act, neglect, or default, the inspector may take 
‘the like proceedings for punishing or remedying 
the same as the sanitary authority might have 
taken.’ <A factory inspector having given notice 
to a sanitary authority that there was a deficiency 
of sanitary accommodation in a certain factory 
within their district, & the sanitary authority 
not having taken within a reasonable time any 
proceedings for punishing or remedying the same, 
the inspector gave notice to the factory owner 
under this sub-sect. & under Public Health Acts 
Amendment Act, 1890 (c. 59), s. 22, which had 
been adopted in the district, requiring him to 
erect certuin specified sanitary conveniences, & 
on his neglect to comply with the notice summoned 
him before justices in petty sessions :—Held: 
(1) the justices had no jurisdiction to inquire 
into the suitability or sufficiency of the sanitary 
accommodation existing at the factory, or required 
by the notice of the inspector. 


(2) Semble: an appeal lies to quarter sessions 
under Public Health Acts Amendment Act, 
1890 (c. 59), s. 7, from the requirement of the 
factory inspector in such a case.—TRACEY v. 
Pretry & Sons, [1901] 1K. B. 444; 70L.3.K.B. 
234; 83 L. T. 767; 65 J.P. 196; 49 W. R. 282; 








PART I. SECT. 1. 


n. St ney of sanitar eni- ay, or may no 
ences—Duty of tases to tae employer.—B 
Who is“ owner.”"}—In Ontario Factories ‘19 


Act, R. 8. O. 1897, co. 256, 8. 15 (as 
amended sf 4 Edw. VII., c. 27, s. 3), 
which provides that the owner of every 


factory shall provide a_ sufficient 


the building is plainly intended, who 
t be also the 


URKE 
7) 13 oO. L. R, 479.—CAN. 


0. Infectious Disease—Tubderculosis. ] 
—Consumption is not an infectious 
cae hf a Ponies Act, 1901, 
: which contains no 
number of privies, ete., the owner of against allowing a consumptive patient 


17 T. L. R. 200; 45 Sol. Jo. 221; 19 Cox, C. O. 
593, D. C. 


55. Requirements of factory inspector — For 
enforcement of provisions—Appeal to quarter 
sessions.]—TRACEY v7. PRErry & Sons, No. 54, 
ante. 


Alkali works. ]|—Scre PUBLIC HEALTH. 


Sect. 2.—SPECIAL PROVISIONS. 


See 1901 Act, ss. 90-115; Factory & Workshop 
Act, 1907 (c. 389); Factory & Workshop (Cotton 
Cloth Factories) Act, 1911 (c. 21), & Regulations 
made thereunder. 


Retail shops.}—See Seats for Shop Assistants 
Act, 1809 (c. 21), 8. 1. 


56. Penalties for breach——No jurisdiction in 
justices to reduce—-Under Summary Jurisdiction 
Act, 1879 (c. 49), s. 4.}-—The power given to cts. 
of summary jurisdiction by above sect., to reduce 
the prescribed amount of a fine, if it be imposed 
as in respect of a first offence, does not enable them 
to reduce the prescribed amount of the fine 
imposed by Cotton Cloth Factories Act, 1889 
(c. 62), s. 13, which enacts that where there is a 
contravention of or non-compliance with the 
provisions of the Act, & after written notice from 
the inspector the acts are continued or not 
remedied, the occupier of the factory is to be 
liable, on summary conviction for the first offence 
to a penalty of not less than £5 nor more than £10. 
—OSRORN v. Woop BRrotiitEens, [1897] 1 Q. B. 
197; 66 1. J. Q. B. 178; 76 1L. T. 605 61 J. P. 
118; 45 W.R. 319; 41 Sol. Jo. 148; 18 Cox, O. GC 
494, D. C. 


57. Underground bakehouse — Prohibition 
against use—Unless ‘‘ used at commencement of 
act ’’—-What constitutes use.J— By IKactory & 
Workshop Act, 1895 (c. 37), 8. 27 (3), ‘A place 
underground shall not be used as a bakehouse 
unless it is so used at the commencement of this 
Act.”? Premises which had long been used as an 
underground bakehouse were vacant at the com- 
mencement of the Act, but their owner was sceking 
a tenant for them as a bakehouse :—Held: they 
were used as a bakehouse at the commencement 
of the Act.—SCHWERZERHOF v. WILKINS, [1808] 
1 Q. B. 640; 67 1. J. Q. B. 476; 78 L. T. 229; 
62 J.P. 247; 19 Cox, C. C. 22, D.C. 


58. ——- —— Unless certificate by local 
authority—Of structural suitability.}—1901 Act, 
8. 101, absolutely prohibits the use of underground 
bakehouses after Jan. 1, 1904, unless certified, as 
structurally suitable for the purpose by the local 


to work in a factory.——-DONALDSON ¥. 
ANDREWS (1906), 26 N. Z. L. KR. 330. 
v FERGUBON ~N.Z 


PART II. SECT. 2. 


p. White lead factory —~ Statutory 
provisions — Whether applicable to 
sulphate of lead factory.}—A workman, 
engaged in a sulphate of lead factory, 


rohibition 


Part IJ.—HEALTH AND SANITATION. 


authority.—Evans v. GALLON & Son (1904), 
68 J. P. 537; 2L. G. R. 1004, D. C. 


59. -—— Expenses of structural alterations— 
Apportionment by court of summary jurisdiction— 
Between owner & occupier.|—By 1901 Act, s. 101, 
an underground bakehouse must be certifled 
by the district council to be suitable for the 
purpose, & if premises are let as a bakehouse, 
& the certificate can only be obtained on structural 
alterations being made, a ct. of summary juris- 
diction may make such order concerning the 
expenses or their apportionment between the 
owner & occupier as appears just & equitable under 
the circumstances, regard being had to the terms 
of any contract between the parties. 


The lease of premises used as a bakehouse 
contained a covenant by the lessee to pay ‘all 
existing & future ... impositions & outgoings 
of every description for the time being payable 
either by landlord or tenant in respect of the 
premises.’”’ In order to obtain the certificate 
of the district council for the use of the premises 
as an underground bakehouse the expenditure 
of a considerable sum upon structural alterations 
was requisite:—Held: the expenditure came 
within the expression “‘ impositions & outgoings ”’ 
in lessee’s covenant, & a ct. of summary juris- 
diction was justified upon a consideration of all 
the circumstances in refusing to order the landlord 
to pay an apportioned part of the expenses.— 
GOLDSTEIN v. HOLLINGSWORTH, [1904]2 K. B. 578 ; 
73 I. J. K. B. 826; 91 L. T. 85; 68 J. P. 383; 20 
T. L. R. 550; 21. G. R. 879, D. C. 

Annotations :-—Folld. Morris v. Beal, (1904] 2 K. B._585. 
nsd. Stuckey v. Hooke, [1906] 2 K. B. 20. Refd. 

Horner v, Franklin, [1905}] 1 K. B. 479. 

60. When excluded’ by 
covenant.]—(1) Although premises may have been 
let as a bakehouse, & although the certificate 
oe bee by 1901 Act, s. 101, cannot be obtained 
uniess structural alterations are made, if the 
lease contains a covenant by the tenant to pay 
all ‘‘ outgoings ’’ a magistrate has no jurisdiction 
to make an order under sub-sect. 8 of that sect. 
apportioning the expenses of those alterations 
between the land & the tenant. 





eT 





suffered from lead olsoning & sued 
his employers for damages, founding 
on their alleged neglect to conform to 
Factory & orkshops Act, 1833, & 


schedule :—Held : 


to take the precautions s 


was not ‘“‘ white lead "’ within the Act, 
& the provisions in regard tu white 
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(2) Semble: premises are not “let as a bake- 
house ’’ within the meaning of the sect. unless the 
terms of the lease impose an obligation upon the 
tenant to use them as a bakchouse, & not merely 
to confer a permission so to use them.—MOorRIs 
v. BEAL, (1904] 2 K. B. 685; 73 L. J. K. B. 830 ; 
91 L. T. 486; 68 J. P. 542; 20 T. L. R. 682; 2 
L. G. R. 117], D. C. 
Annotations :—As to (1 

2K. B. 20. Refd. 


». Hooke, [1906] 


. Stucke 
Conad » (1905) 1 K. B. 


orner v. Fran 


61. —— —— Exclusion of jurisdiction of 
High Court.}—A lease of premises, which were 
used for the purposes of a baker’s shop, & com- 
prised an underground bakehouse, contained a 
covenant by the lessee to pay & discharge all 
burdens, duties, assessments, outgoings or im- 
positions, charged, assessed or imposed on the 
demised premises, or upon the landlord or tenant 
in respect thereof. The borough council having 
refused to grant the certificate necessary for the 
use of the bakehouse under 1901 Act, s. 101 (2), 
unless certain structural alterations were made, 
the assignee of the lease, who was in occupation 
of the premises, applied to a police magistrate, 
under sub-sect. 8 of the above sect., to apportion 
the expenses of the alterations between lessors 
as owners & himself as occupier of the premises, 
& the magistrate made an order that three- 
fourths of the expenses should be borne by the 
owners & one-fourth by the occupier. J.essors, 
having carried out the requisite alterations, sued 
assignee of the lease upon above covenant to 
recover the total amount of the expenses of those 
alterations. Deft. paid into ct. the proportion of 
the expenses which the magistrate had ordered to 
be paid by him:—Held: on the authority of 
Horner v. Franklin, No. 98, post, the jurisdiction 
of the High Court was excluded in such a case 
by 1901 Act, s. 101 (8), & therefore the action 
was not maintainable.—STUCKEY v. HOOKE, [1906]. 
2K. B. 20; 75 L. J. K. B. 504; 94 L. T. 728; 
70 J. P. 393; 54 W. R. 509; 22 T. L. R. 508; 
50 Sol. Jo. 463; 41. G. R. 815, 0. A. 
sa pac :—Mentd. Monro v. Burghclere, [1918] 1 K. B. 





Compare Nos. 93, 98, post. 


cified inthe lead factories did not apply.— 
sulphate of lead CREEVY v. HANNAY'S PATENTS Coa., 
Lrp. (1889), 16 R. ei of Sess.) 993; 


26 Se, L. R, 679.—S 
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Part IIl—Accidents. 


Sect. 1.—PROVISIONS FOR SECURING SAFETY. 
SuB-sEct. 1.—MACHINERY. 
A. In General. 
See, now, 1901 Act, s. 10. 


62. Duty to ensure security—At common law 
—Not affected by Factory Acts.}—Declaration for 
an injury to pltf., alleged to have been caused by 
the neglect of defts. to fence the shaft of certain 
machinery in motion for the manufacture of 
carpets, contrary to the provisions of 7 & 8 Vict. 
c. 15. Defts. pleaded, admitting that the shaft 
was in motion & not properly fenced, that the 
part of the machinery, namely, a certain driving 
strap, by which pltf. was entangled, was not 
in motion at the time of the alleged injury, but, 
on the contrary, wholly at rest; that pltf. wilfully 
& wrongfully touched & thereby set in motion 
the strap, pltf. then well knowing that it was 
dangerous, & contrary to the express command 
of defts. for him to touch the same, & thereby, 
& not by reason merely of the negligence of defts., 
the injury was occasioned :—Held: assuming 
the common law right to bring an action for an 
injury occasioned by the alleged unlawful act, 
it was subject to the principle that pltf. did not 
by his own negligence or misconduct contribute 
to the injury, & therefore the plea was an answer 
to the present action. 


It is clear that the penalties are cumulative 
& that an action in some shape may be brought 
by or on behalf of the party injured. I cannot 
see that his common law right to sue is affected 
by anything contained in the Act (CROMPTON, J.). 


There can be no doubt that a party receiving 
bodily injury through such omission [to fence] 
has the right of suing at common law. ‘The action, 
however, must be subject to the rules of common 
law; & one of those is that a want of ordinary 
care or wilful misconduct on the part of pltf. 
is an answer to the action (COLERIDGE, J.).— 
CASWELL v. WorTH (1856), 5 E. & B. 849; 26 
L. TY. O. S. 216; 20 J. P. 54; 2 Jur. N.S. 116; 
4 W. R. 231; 119 E. R. 697; sub nom. CassweLu 
r. Wort, 25 L. J. Q. B. 121. 

Annotations :—Distd. Britton v. Great : 
(1872), L. R. 7 Exch. 130. Retd. Molmeee: Giarke (i801), 
6H. & N. 349. 

63. -}—Pltf., a servant of deft., 
was employed to oil certain mill machinery, of a 
nature required by the statute to be fenced & 
which at the commencement of the employment, 
was properly fenced, but the fence subsequently 
became broken. Upon piltf.’s complaining of 
this to deft.’s manager, in deft.’s hearing, the 
manager promised that the fence should be 











PART III. SECT. 1, SUB-SECT.1.—A. if it was in fact 





presently repaired, & pltf. thereupon continued 
in the service, but before the fence was repaired 
& whilst pltf., in discharge of his duty, was oiling 
the machinery, an accident happened by which, 
without negligence on pltf.’s part, he was injured. 
An action having been thereupon brought by him 
against his master the mill-owner, the Ct. of Ex. 
Oh. :—Held : the master was liable, & pitf. could 
maintain an action against him for the injury & 
independently of any statutory obligation, there 
was nevligence in deft. in not fencing the dangerous 
machinery on which pltf. was employed.—-CLARKE 
v. Hormes (1862), 7 U. & N. 937; 8 Jur. N.S. 
992; 158 E.R. 751; sub nom. HOLMES v. CLARKE, 
31 L. J. Ex. 356; 9 L. T. 178; 10 W. R. 405, 
Ex. Ch. 


Annotations 


:—Apld. Britton v. Great Western Cotton Co. 
(1872), L. R. Exch. 1: 


. 130. Consd. Thomas v. Quarter- 
maine (1887), 18 Q, B,D. 685. Retd. Butler ». Birnbaum 
(1891), 7 T, L. RR. 287. Mentd. Waller v. 8. K. Ry. 
hy , 2H. & C. 102; Lovegrove v. L. B. & 8. C. Ry., 
allagher v. Piper (1864), 16 C. B. N. 8. 669; Murphy 

v. Smith (1865), 19 C. B. N. S. 361; Feltham v. England 

VBE) 7 B. & 8S. 676; Indermaur »v. Dames gee 

- R.1C. P. 274; Hocy v. Dublin & Belfast Ry, (1870), 

18 W. Rt. 930; Smith v. Howard (1870), 22 L. T. 130; 

Weblin v. Ballard (1886), 17 Q. B. D. 122; Cole v. De 

Trafford, [1918] 2K. B 523, 

64. -] — The owners of dangerous 
machinery, who by their foreman employ a young 
person about it unacquainted with its nature & 
use, are bound to take due care that such person 
is duly instructed therein, & if they either neglect 
this, or if express directions are given by the 
foreman to use the machinery in a manner which 
must lead to danger, of which the young person 1s 
not likely to be fully aware, they are liable for any 
injury sustained by such person in the use of the 
machinery in that manner.—GRIZZLE v. FROST 
(1863), 3 F. & F. 622. 


Annotations :—Refd. Cribb » Kynoch, [1907] 2 K. B. 548; 
Young v. Hoffmann Manufacturing Co,, [1907] 2 K. B. 
646. Mentd. Feltham v. England (1866), 7 B. & S. 676. 


See, generally, MASTER & SERVANT. 


65. Statutory duty to fence—Whether abso- 
lute.] — SCHOFIELD wv. ScHUNCK (1855), 24 
L. T. O. S. 253; 19 J. P. Jo. 84. 

Annotation :—Refd. Doel v. Sheppard (1856), 20 J. P. 56. 


66. -]}—BRITTON v. GREAT WESTERN 
CoTTon Co., No. 79, post. 


67. ——. -}—PURSELL v. CLEMENT TAL- 
BOT, Ltrp., No. 72, post. 


68. When mechanically impossible. ] 
—While pltf., who was employed in defts.’ factory, 
was at work he was injured by a machine not 
being securely fenced, as to which the jury found 
that it was commercially impracticable to fence 
it securely, & that if it were fenced, it would be 




















dangerous & not ments of the statute.—HILToNn »v. 


65 i. ence— Securely fenced. But where an losin Hoop ILLs, LTpD., {[1919) 
Whether obey oe PA Shops ‘uspector proceeds under s. 29 & an 2W.W. HR. 134; 47 D.L. R. 282; 12 
Act, 1896, s. 28, imposes an absolu ovens baler aay Be . unnecessary Sask. L. R. 245.—CAN. 

0 cable ence certain 
to fence all datigotoue | ane "oe ory machinery, the occupier is relieved of 65 ill, —— —— Electricity regula- 
machinery therein, whether they aro 2/8 statutory lability in re tions.}—The giving of a warning is 
the particular parts specified in thereof.—Davis_v. LANGDON (1911), no substitute for due compliance with 
sect. (1), (2), & (3) or not; & the 11 8. R. N. 8. W. 149.—AUS. the ob on to provide screens or 
fact that an inspector of factories had 3 puter _ vag feng pos on event eer ke 
not taken steps to force him to fence 65 ii. —— -]—General  in- a pi F ps : ew, Tay kets; 
any machinery as rous does not structions not to go near machinery 991-1911 — FoTHRRINGdAM >. Bam 
a ah a e occupier of his lability to when in motion cannot obviate the COCK [1922 S.C, (J ) 60 —gCOT 

an injured by such machinery _ necessity of complying with the require- : de Cy (J) 60: : 


Parr IIJ.—AccipEntTs.: 


more dangerous than in its then condition. In 
an action claiming damages for the injuries sus- 
tained :—Held: (1) as the obligation imposed 
upon defts. to fence securely the machine was 
absolute, & as they had failed in this duty, they 
were liable in damages; (2) the obligation im- 
posed by 1901 Act,s. 10 (1) (c), is unaffected by the 
fact that with regard to some particular machine 
it may be commercially impracticable or mechani- 
cally impossible to fence it securely.—DAVIES v. 
OwEN (THOMAS) & Co., [1919] 2 K. B. 39; 88 
L. J. K. B. 887; 121 1. TT. 156; 83 J. P.193; 17 
I. G. R. 407. 


69. Machine not in motion.}] — Under 
7 & 8 Vict. c. 15, s. 21, the occupier of a mill is 
only bound to provide a secure fence for the mill- 
gearing & machinery, & to keep up the fence when 
the parts required to be fenced are in motion for 
some manufacturing process. Therefore, where 
the declaration stated that defts. were the occupiers 
of a building in which steam-power was used to 
work machinery employed in manufacturing 
cotton, & in part of which building there was 
certain mill-gearing, being a shaft, which was 
worked & put in motion by steam-power, yet 
defts. disregarded their duty in this, that the 
shaft was not securely fenced, contrary to the 
form of the statute, Shoreby deft. received great. 
bodily injury, etc., such declaration was held 
bad in arrest of judgment, for not showing that, 
at the time of the accident, the machinery was in 
motion for some manufacturing process.—CorE 
v. Pratt (1852), 7 Mxch. 460; 21 L. J. Ex. 146; 
18 L. I. O. S. 319; 17 J. P. 1813 16 Jur. 174; 
155 MM. R. 1030, Ex. Ch.3 subsequent proceedings, 
V7 Exch. 923. 
Annotations :—Refd. Clarke v. Holmes (1862), 7 H. & N. 


7; Indermaur v. Dames (1866), Har. & Ruth. 243; 
Jackson v. A. G. Mulliner Motor Body Co., [1911] 1 K. B. 





70. ——— ‘‘ All dangerous parts of machinery ”’ 
—Machinery included under.}—By Factory & 
Workshop Act, 1878 (c. 16), s. 5 (3), ‘‘ Every part 
of the mill-gearing ”’ in a factory shall either be 
securely fenced or be in such position or of such 
construction as to be equally safe to every person 
employed in the factory as it would be if it were 
securely fenced. 

By Factory & Workshop Act, 1891 (c. 75), 8. 6, 
the words ‘all dangerous parts of the machinery 
& ’’ shall be inserted in Factory & Workshop Act, 
1878 (c. 168), 8. 5 (3), before the words ‘ every 
part ’’:—Held: the words “ all dangerous parts 
of the machinery ”’ in sect. 6 of the later Act 
were not limited to such machinery as supplied 





70 i. ““ All dangerous parts of drum & the side of the platform on 
machinery’? —- Machiner included top of which the lift is 
under.j-—Factories Act, R. S. B. C 


1911, c. 81, 8. 32, which requires 
dangerous machinery in a factory to 
be, as far as practicable, securely 
guarded, apples only to machinery 
which is part of the plant used in the 
manufacture of the product of the 
factory, & does not include a machine 
which is in course of construction in 
the factory, altho 
for tho f 080 O 
W. 
& 


fenced ”? in 
h such machine, 
being tested, is 

th the motive power of 
ry, is being operated as a 
machine for the purpose of testing.— 
EVERRTT v. SCHAAKE MACHINE WORKS, 
LTD. (1912), 21 W. L. R. 525; 2 
W. W. R. 672; 17 B.C. RB. 271; 4 
D. L. R. 147.—CAN. 


70 i, ——- §——— §——.]}—A drum 
around which coil the steel cables 
attached to a lift & a hole between the 


senna 
if than the 
the machine 


Yr. 





required by 


within Factories Act, R. 8. S. 1909 at the machine in question as well ag 
c. 17, 8. 19 (a) (¢) should be guarded 

& protected.—HiLToNn v. RoBin Hoop 
MILLs, LTD., [1918] 3 W. W. R. 168; 
affd. 12 Sask. L. R. 245.— CAN. 


a. ** Securely 

Meaning of.}—The words “ scourely 
Factorios & Shops Act 
1905 (No. 1975, s. 58 (c), as amended rotection only of the workman who 
by Factories & Sh 0 
(No. 2) (No. 2305), 8. 23, mean fenced 
net persons in the factory other 60.—SCOT. 
rson actuall 
in question.—MARTIN t 
v. EMERSON BROTHERS PROPRIETARY, 
LTp., {1913) Vv. L. R. 107.— AUS. 


For force a of 
persons in factory.}—The provision of 
guards for nengerons arta of machinery 

actorics & Shops Act, 
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or conveyed the motive power to the machines 
by which the industrial si gaged of the factory 
were immediately effected, but that these words 
applied to all the machinery in the factory. 


I think he [the magistrate] ought to have 
inquired whether the part of the machinery at 
which the accident happened was a part of the 
machinery which was dangerous (OAVE, J.).— 
REDGRAVE v. Lioyp & Sons, [1895] 1 Q. B. 876; 
64 L. J. M. C0. 155; 72 L. T. 565; 59 J. P. 298; 
43 W. R. 527; 11 T. L. R. 526; 39 Sol. Jo. 382 ; 
18 Cox, C. C. 149; 15 R. 403, D. C. 


Annotations :—Consd. Hindle & Hindle v. Birtwistle (1896), 
ee P. 249. Refd. Lowis v. Gilbertaon (1904), 91 L. T. 


71. —- —/+-By Factory & Work- 
shop Act, 1878 (c. 16), s. 5 (3), as amended by 
Factory & Workshop Act, 1891 (c. 75), 8. 6 (2), 
‘‘all dangerous parts of the machinery’”’ in a 
factory shall be securely fenced or otherwise 
rendered safe. 

The occupier of a cotton factory was summoned 
under above sect. for neglecting to fence the 
shuttles of his looms. It appeared that shuttics 
do occasionally in the process of weaving fly out 
from the bed upon which they slide to & fro (called 
the shuttle-race) under circumstances which render 
them dangerous to any persons who happen to be 
in the line of flight. The flying out of the shuttles 
may be caused by the negligence of the weaver 
in charge of the machine, or by reason of some 
foreign substance getting accidentally into the 
shuttle-race, or by defect in the yarn :—Held: 
the obligation to fence under the above sect. was 
not confined to machinery which was dangerous 
in itself in the ordinary course of careful working ; 
& the shuttles, even though not in themselves 
defective, were ‘‘dangerous parts of the 
machinery "’ if any of the above-mentioned causes 
of their flying out of the shuttle-race were likely 
to occur with any degree of frequency.—HINDLE 
v. BIRTWISTLE, [1897] 1 Q. B. 192 ; 76 L. T. 159; 
61J.P.70; 45 W. R. 207; 13 T. 1. R. 129; 41 
Sol. Jo. 171; 18 Cox, C. ©. 5083; sub nom. Urmrt- 
WISTLE v. HINDLE, 66 L. J. Q. B. 173, D.C. 


72. Manner in which machine 
worked.]|—By 1901 Act, s. 10 (1), ‘* all dangerous 
parts of the machinery’ in a factory must be 
securely fenced or otherwise rendered safe :— 
Held: the section imposed an absolute obligation 
on the owner of the factory so to fence all dangerous 
parts of the machinery as to be equally safe to 
the workman which ever way the machine was 
worked.—PURSELL v. CLEMENT TALBOT, LTD. 
(1914), 111 L. T. 827; 79J.P.1,C.A. 














1915, s. 59, is intended for the Pree 
laced are tection of the person actually working 
of other persons in the eared 
HOWARD v. NaSH BROTHERS, [1 


ig} 
Vv. L. ht. 154.—AUS. 


Electricity regula- 
fenced"*—  tions.}—The olectricity regulations 
under Factory & Workshop Acts, 


1901-1911, are not meant for the 


ops Act, 191 8 never carcless or remiss.—FOTHER 


INGHAM v. BABCOCK, [{1922) 8. C. (J.) 
working at ; 


_—— Movi ts of machinery 
— Katent of uy. —Factories Act, 
R. 8. O. 1887, c. 208, s. 15, provides 
that all belting, shafting, gearing, 
all fiywheels, drums, & other moving 
parts of the machine shall be 

arded :—Held : the word “ moving "* 
8 used in ita transitive sense, & 
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Sect. 1.—Provisions for securing safety: Sub-sect. 


9 ° 


73. ——- Machinery within factory precincts 
Not used for manufacturing process. |—Luwis 
v. GILBERTSON & Co., Lrp., No. 4, ante. 


74. Machinery ‘‘ directly connected with 
mechanical power ’’—Hoist not so connected. }]— 
1901 Act, s. 10, which enacts, with respect to the 
fencing of machinery in a factory, that ‘‘ every 
hoist or teagle & every fly-wheel directly connected 
with the steam or water or other mechanical 
power ’’ must be securely fenced, applies to a 
hoist which is not connected with mechanical 
power.—JACKSON ». A. G. MULLINER MOoTor 
Bopy Co., Lrp., [1911] 1 K. B. 546; 80 L. J. K. B. 
173; 104 L. T. 181; 75 J. P. 103, D.C. 


75. —— What is sufficient compliance— 
Method of fencing required. ]|—Upon the trial of an 
action against mill-owners for not securely fencing 
a part of the machinery of their mill, whereby 
injury was occasioned to one of the persons 
employed there, the learned judge left the question 
to the jury whether the machinery was fenced 
in the ordinary manner used & approved as 
sufficient at the best-regulated mills in the dis- 
trict :—Held: a misdirection, the proper question 
being whether the mill was securely fenced accord- 
ing to the best known method of fencing at the 
time.—SclOFIELD v. SCHUNCK (1855), 24 1. ‘I’. 
O.S. 253; 19 J. P. Jo. 84. 

Annotation :—Refd. Docl v. Shoppard (1856), 20 J. P. 56. 


76. ~}-7 & 8 Vict. Cc. 15, 8. a 
Which requires mill-gearing in a factory to be 
‘“ securely fenced ”’ is not complied with by merely 
keeping the machinery in such a situation as not 
to be dangerous to any one; & in an action for 
not securely fencing a shaft, whereby pltf. sus- 
tained injury, a plea that the shaft was at such a 
height from the floor that no person was or was 
liable to be endangered thereby, & that the same 
was sufficiently guarded & protected without such 
fencing as in the declaration alleged was bad.— 
DoEL v. SHEPPARD (1856), 5 E. & B. 856; 25 
L. J.Q. B. 124; 261. T. O.S. 216; 205.2. 56; 
2 Jur. N. 8.118; 4 W. R. 232; 119 EK. 1. 700. 


77. Penalties for breach—Time within which 
enforceable—1901 Act, ss. 135, 146.]—-1901 Act, 
8. 10, provides that a factory in which there is a 
contravention of the provisions of that scct. 
with regard to the fencing of machinery ‘“ shall 
be deemed not to be kept in conformity with ”’ 











d 





signifies ‘‘ propelling,”” & no duty is 
imposed by the sect. upon owners of 
raw-mills to guard the saws which are 
propelled by the moving parts of the 
machinery.— HAMILTON 1. GROESBECK 


a. Failure lo furnish guard— 
Evidence of negligence.}—Pitf. worked 
at a stamp-machine in defts.’ factory, 
his duty being to keep it clean. Being 
refused proper material for this pur- 
pose, he used pieces of bagging. 
Attempting to clean it while in motion, 
the bagging got caught in the cog- 
wheel, & he was injured :—Held: as 
au aie Paleeats art womed ne 

ngerous, & called for a guard under 
Factories Act, the failure to furnish CAN. 
one was per se evidence of negligence 
on the part of defts.—THOMPSON ¥, 
WRIGHT (1892), 22 O. R. 127.— CAN. 


b. ——— Ertent of obligation.}—To 
comply with Factories aoe. 4, 18 (a), 
it is necessary not only to furnish 
the guard but to take reasonable carv 


position, 


mentalities 





mentalitics 


YUBHING BRO 


to ree that it is kept in its proper 
A mastor is under obligation 
nut only to see that suitable instru- SCOT. 
are provided 
servants to work with, & that these 
are maintained in proper condition, 
but also to see that these instru- 
are safely used. 
latter involves the giving of proper f 
instructions to inexperienced servants 
employed on dangerous work, 
enable them to appreciate the nature 
& extent of the dangers likely to arise, 
& the best means of guarding against 
injury from such dangers.—AIMER ¥. 
THERS, LTD., 

3 OW. W. RR. 1009; 55 D. L. R. 


d.—— ——.. ]}—_Teld : 
machine was driven b 
there was no danger in the use of it, 
there was no obligation to fence it.— 


6. .-—Scorr 
uP LINEN Co., {1910] 2 
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the Act, & by s. 135, if a factory is not kept in 
conformity with the Act, the occupier thereof 
shall be liable to a fine. By s. 136, if any person 
sulfers any bodily injury in consequence of the 
occupier of a factory “ having neglected to 
observe any provision’ of the Act, the occupier 
shall be liable to a fine. Sect. 146 provides that 
the information for an offence under the Act 
shall be laid within three months after the date 
at which the offence comes to the knowledge of 
the inspector for the district within which the 
offence is charged to have been committed. On 
Jan. 21, the fact that certain machinery of defts.’ 
factory was unfenced, in contravention of s. 10, 
came to the knowledge of the inspector of the 
district. On July 31, in consequence of the 
machinery still being unfenced, a person sufiered 
bodily injury. On Oct. 24 an information was 
laid charging that, on July 31, defts.’ factory 
was not kept in conformity with the Act, whereby 
a person suffered bodily injury. The magistrate 
dismissed the information on the ground that it 
was out of time, inasmuch as it had not been laid 
within three months of Jan. 2) :--Held: ss. 135 
& 136 create separate & distinct offences. The 
offence with which defts. were charged was the 
offence under s. 136, & that offence having becn 
committed on July 31, information had been laid 
in time.—R. v. TAYLOR, [1908] 2 K. B. 237 3 sub 
nom. Rev. TAYLOR, Ex p. GAILEY, 77 L. J. KB. 
531; O8 LT. 7543 72 J.P. 238; 21 Cox, C. C. 
592, D.C. 

Annotation :-—Refd. Verney v. Fletcher, (1909] 1 K. B. 444. 


738, —-— -.+~-In May, 1905, & again 
on Mar. 12, 1908, an inspector of factories for the 
district in which a factory of resps. was situate 
visited the factory & found that the fly-wheel of 
an engine was not fenced as required by 1901 
Act. He again visited the factory on July 1, 
1908, & found that the fly-wheel was still un- 
fenced. On July 22, 1908, he laid an information 
against resps. under s. 135 of the Act for that 
the factory was on July 1, 1908, not kept in con- 
formity with the Act, in that the fly-wheel was 
not securely fenced as required by 8s. 10 of the 
Act :—Held: the information had_ been laid 
within three months after the date at which the 
offence charged in the information came to the 
knowledge of applt. within s. 146 of the Act.— 
VERNEY v. FurrcukR (MAnrk) & Sons, LTop., 
(1909) 1K. B. 4443; 781. J. K. B. 292; 100 L. T. 
318; 73J.P.181; 25 T. L. BR. 218; 21 Cox, C.C. 
783, 1). C. 











MiLLIaan vw Mom & Co. (1891), 19 
It. (Ct. of Sess.) 185 29 8c. lL. R. 36.— 


for his 
6. ] aes Robpn v. BuL- 
Locn, LADE & Co. (1892), 19 R. (Ct. of 
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‘ Mill gearing—Acces- 
sible to women & children.J—7 & 8 
Vict. c. 15, requires all parts of tho 
mill gearing in a factory to be securely 
fenced. 19 & 20 Vict. c. 38, limits 
the obligation to fencing thoxe parts 
of the mill gearing “ with which 
children & young persons & women aro 
liable to come in contact, either in 
assing or in their ordinary occupa- 
Hone in the factory ’’ :—He there 


to 


{1920} 
611.— 


v. BROOK- . il 
is still an obligation to fence such mi 

I. R. 509.— aring as is accessible to women 

children, & not merely such as they 

where the are Hable to come in coritact with in 

hand, & the regular course of their employment. 


—TRAILL 0 SMALL & Boask (1873), 
11 Macp. (Ct. of Sess.) gO ator. 


Part III.—Accipents. 


79. Action for breach of statutory duty — 
Defences not available—Volenti non fit injuria. |—- 
b., aged twenty-two, was employed by defts., the 
owners of a ‘‘ factory ’’’ within 7 & 8 Vict. c. 15, 
to grease the bearings between the fly & spur- 
wheel of a steam-engine in their enginc-housc. 
in order to do the work he had to stand on a wall 
2 ft. 3 in. thick, in a cavity made for the purpose, 
into which he crawled through the spokes of the 
fly-wheel, the fly-wheel being on his left hand 
revolving in a ‘* wheel-race ”’ in the engine-house, 
& the spur-wheel on his right hand, revolving in 
another room in the factory. ‘The distance between 
the spokes of the two wheels was 2 ft. 10 in. 
There was no fence along the wall edge of the 
wheel-race, on which SK. was placed to do his work, 
& the fly-whcel, near to which, however, children 
or young persons were not liable to pass or be 
employed, was unfenced. At the time of the 
accident BK. had been at the work for five days. 
On the sixth morning he was caught by the fly- 
wheel, whirled into the air, & killed. At the trial 
of an action by his widow & administratrix for 
pecuniary loss sustained by his death, the jury 
found that he had not been guilty of contributory 
negliyence, cither in undertaking the employment 
ov whilst cngayed upon it, & returned a verdict for 
pltf. On a rule to set it aside, pursuant to leave, 
on the ground that there was no statutory duty 
to fence the place in question, & that deceased had 
voluntarily encountered the risk incidental to his 
cmployment :— Held: (1) defts. were bound under 
7 & 8 Vict. c. 15, s. 21, to fence the place where 
LB. had to stand, it being the edge of a wheel-race 
not otherwise secured; (2) the dangerous cha- 
racter of the employment was not so obvious as 
that he must necessarily be taken to have known 
it, or that even assuming he did know it, that 
circumstance alone was not enough to constitute 
him a ‘‘ voluntecr ’’ in such a sense as to exonerate 
defts. from liability for the consequences of 
their breach of their statutory duty. 
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(3) Semble: 7 & 8 Vict. c. 15, s. 21, imposed 
on defts. an unqualified duty to fence the fly- 
wheel, whether children were liable to pass or be 
employed near it or not.—BRiTTON v. GREAT 
WeEsTERN CorTron Co. (1872), L. R. 7 Exch. 130; 
41L. J. Ex. 99; 27 L. T. 125; 20 W. QR. 525. 

b oe, ° v . Wimborne, [1898 
are ae Ore Pt bo i Ae v. Gunroeiueliie 

(1887), 56 L. J. Q. B. 340. Generally, Refd. Chapman v. 

Nitro-Phosphate Co. (1885), 1 T. L. lt. 403. 

80. Common employment.]— (1) An 
action will lie in respect of personal injury 
occasioned to a workman employed in a factory 
through a breach by his employer, the occupier 
of the factory, of the duty to maintain fencing 
for dangerous machinery imposed upon him by 
Factory & Workshop Act, 1878 (c. 16), 8. 5 (4). 

(2) The defence of common cmployment is not 
applicable in a case where injury has been caused 
to a servant by the breach of an absolute duty 
imposed by statute upon his master for his pro- 
tection.—GROVES v. WIMBORNE (LORD), [1898] 2 
Q. B. 402; 67 L. J. Q. B. 862; 79 L. I. 2843 47 
W. R. 87; 14 T. L. R. 493 3 42 Sol. Jo. 633, C. A. 


Annotations :—As to (1) Apld. David v. Britannic Merthyr 

Coal Co., [1909] 2 (i) B. 146. GOonsd. Watkins v. Naval 
Colliery Co. (1897), Ltd., 11911} 2 K. B. 162. d. 
Gibson v. Dunkerley, Lecs v. Sykes, Third Parties (1910), 
102 L. T. 587; Butler (or Black) v. Fife Coal Co., [1912] 
A. CO. 149; Woods v. Winskill, [1913] 2 Ch. 303; It. v. 
Marshland Smecth & Fen District Comrsa., [1920] 1 K. BK. 
155: Fowler v. Kibble, [1922] 1 Ch. 487. As to (2) Folld. 
David v. Britannic Merthyr Coal Co., [1909] 2 K. B. 146. 
Apld. Jones v. Canadian Pacific Ry. (1913), 83 L. J. P. CG. 
ee Refd. Butler (or Black) v. Fife Coal Co., [1912] 
A. (. 149; Pursell v. Clement Talbot (1914), 111 L. T. 
827. Generally, Mentd. Crossfield v. Manchester Ship 
Yanal Co. (1904), 73 L. J. Ch. 345 ; Simmonds vr. Newport 
Abercarn Black Vein Steam Coal Co., [1920] 3 K. B. 131; 
ae Ane Britannia Hygienic Laundry Co., (1923) 
2K. B. 832. 


81. Contributory negligence — Whether 
available as defence.]—-ILES v7. ARERCARN WELSH 
FLANNEL Co. (1888), 2 T. L. R. 547, D.C. 


Sec, further, MASTER & SERVANT. 











79 i, Action for breach of Statutory 
duty-—Defences not availuble—Volenti 
non fl iniuria.J—The maxhn rolenti 
aon fit tnjuria docs not apply where an 
aceident is caused by the breach of a 
statutory duty.—HoukRS v. HAMILTON 
peo Co. (1893), 25 O. 1. 425.— 


719 ii, ——-- -l—Semble : 
the defence of volens is not available 
to tho an bed ae in an action founded 
on the violation by him of a statutory 
duty .--EVERETT v. SCHAAKE MACHINE 
Works, LTD, (1912), 21 W. L. R. 525; 
YW. W. R. 672317 B.C. 1 71: 
4.1L. i. 147.—CAN. 


79 iii, ——- «+—-The maxim 
volenti non fit injurta is not applicable 
in relief of a deft. guilty of a violation 
of a statutory duty such as is imposed 
by Factories Act.—McCLEMonNTr v. 
RInGounR MANUFACTURING Co, (1913), 
27 O. Il. It. 305 3 4 oO. W. N. 313 3 8 
D. L. lh. 148.— CAN. 


80 i. Cominon employ- 
ment.|—An action will lie In respect 
of personal injury occasioned to a 
workman employed in afactory through 
a breach by his employer, the occupier 
of the factory, of the duty to maintain 
fencing or guards to dangerous 
machinery imposed upon him by 
Factory & Workshop Act, & the 
defence of common employment is 
not Sp prods in a& case where an 
injury bus been caused to a servant 
by a breach of an absolute duty 
imposed by statute upon his master 
for his protection.—MYERS v. SAULT 
STE. MarRize Purp Co. (1902), 33 


oe 

















S.C. lt. 23; 23 C. L. T. 81.—CAN. 


g.-—— Workman's mistake 
contributing to accident.)\—When a 
worker in a factory is injured by an 
accident which would not ave 
happened if the mill-gearing had been 
properly fenced the cape will not 
be liberated from liability by the fact 
that the accident waa partly duc to a 
inistake on the worker's part.— 
PRINGLE tv, GROSVENOR (1894), 21 
Rh. (Ct. of Sess.) 532; 32 Se. L. lt. 
420.—SCOT. 








81 i. Contributory negligence— 
Whether available as defence.}—In an 
action against an employer to recover 
damages for injuries received in the 
course of employment, the jury found 
deft. guilty of a breach of Factories 
Act, pltf. guilty of contributory 
negligence, & returned a verdict for 
deft. :—Held: deft.’s non-performance 
of his statutory duty did not estop him 
from sctting up the defence of con- 
tributory negligence.—McKINNON ¥. 
BARNES (1912), 12 8. lt. N.S. W. 129; 
29 N. S. WwW. W. N,. 27.—AUS., 


81 ii. ——.J—SHARP 1. 
PATHHEAD SPINNING Co., LTp. (1885), 
12 Kt. (Ct. of Sess.) 574; 22 Se. L. it. 
368.—SCOT, 


h. ——.] — Ricnarps vw. ELLoTT 
(1901),1 8S. R. N.S. W. 99; 18 N.S. 
W. W. N. 126.— AUS. 


k, Burden of proof.)— By 
Factories Act, R. S. O. 1877, c. 208, 
8. 15 (4), * All elovator cabs or cars, 
whether used for freight or passengers, 
shall be provided with some suitable 











mechanical device, to be approved by 
the inspector, whereby the cab or car 
will be securely held in the event of 
accident "':--dicld: tho onus was 
upon pltf. to prove that tho catch 
had not been approved.-—BLAcCK 1. 
nope WHEEL Co. (1890), 19 O. 1%. 
5 —— e 


: J y Ontario Fac- 
tories Act, RK. 8. O. 1897, c. 256 
8. 20 (1) (d), in every factory a 
clevator cabs are to be provided with 
some suitable mechanical device to be 
approved by tho inspector, whereby 
the cab will be securely held in the 
event of accident :—Held: NaH the 
onus of proving that the brake & 
‘** dogs ’’ in use in connection with the 
elevator in the store, by the fall of 
which pltf. was injured, wore suitable 
Was upon defts. but it was not 
necessary for them to show that the 
device in its concrete form as part of 
the clevator had been approved; it 
was sufficient that the kind of device 
used had becn approved; (2) in 
order to render the eiuplovers liable 
to a civil actiop, it was incumbent on 

ltf. to make out the casual connection 

tween the omission to provide the 
statutory safeguards & the injury 
complained of.—CARNAHAN v. SIMP- 
BON (ROBERT) Co. eae 210. L. T. 
74 > 32 oO. lt. 328.—CA, e 

_m. —— —-—.}—Defts. were held 
liablo in damages for death of pitf.’s 
husband by accident while employed 
in defts.’ mill. Deceased met ‘hig 
death in the performance of his duty, 
having gone on the platform where the 


machinery causing the accident was 
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Sect. 1.—Provisions for securing safety: Sub-sect. 
1,A., B. & C.; sub-sects. 2 & 3.] 


Action for breach of common law duty.}]— 
Sce No. 62, ante, &, gencrally, MASTER & SERVANT. . 


B. Self-acting Machines. 
Sce 1901 Act, s. 12. 


82. Space between fixed & traversing part— 
‘* Allowing ’’ person therein.J—A young person 
who was employed in a factory by a person in 
charge of a self-acting machine, was ordered by 
the person in charge of the machine to clean a 
part of the machine, & for this purpose the boy 
was obliged to go into the space between the fixed 
& traversing portions of the machine. When the 
order was given the machine was properly stopped, 
but while the boy was still in this space the person 
in charge of the machine, thinking the boy was clear 
of the space, started the machine, whereby the 
boy received injuries from which he died :—Held : 
as the person in starting the machine was acting 
under the belicf that the boy was clear of the space, 
the boy was not ‘ allowed’ by him to be in the 
prohibited space at the time of the accident, 
within Factory & Workshop Act, 1895 (c. 37), 
s. 9 (2 & 3), & the employers, the occupiers of the 
factory, were not liable in consequence thereof 
to a fine under Factory & Workshop Act, 1878 
(c. 16), 8. 83, though such occupiers would have 
been liable for an ‘‘ allowance ’’ by their servant. 


The scct. is not confined to any act that the 
occupier himself has allowed, but it also includes 
an allowance by a servant or agent of the occupier, 
otherwise I do not think that any proper cifect 
would be given to the words that ‘‘a person 
allowed to be in the space ”’ shall be deemed to be 
employed contrary to the provisions of the principal 
Act (Lornp ALVERSTONE, (©.J.).—CORABTREE  v. 
FERN SPINNING Co., Lirp. (1901), 85 1. T. 510; 
66 J.P. 181; 50 W. R. 167; 18 T. L. RR. OL; 46 
Sol. Jo. 87 ; 20 Cox, C. OG. 82. 


C. Muchinery in Motion. 
Sec 1901 Act, s. 13. 


83. Children prohibited from cleaning — Fixed 
parts not moving with machine.}—By Factory & 
Workshop Act, 1878 (c. 16), s. 9, ‘‘a child shall 
not be allowed to clean any part of the machinery 


AND SHOPS. 


in a factory while the same is in motion by the 
aid of steam, water, or other mechanical power ”’ : 
—Held: ‘‘the same’? meant ‘‘ the machinery ’’ 
& not the ‘‘ part’’ cleaned, so that this sect. 
prohibited allowing a child, while a machine 
was in motion, to clean any fixed part, which did 
not move, of the machine.—PEARSON v. BELGIAN 
Miuzis Co., [1896] 1 Q. B. 244; 65 L. J. M. O. 
48; 74 L. T. 101; 60 J. P. 151; 44 W. R. 334 ; 
12 T. L. R. 197; 40 Sol. Jo. 260; 18 Cox, OC. C. 
241, D. O. 


84. ——— Process considered as ‘‘ cleaning ’’ — 
Removing by-products from machine.|—By 1901! 
Act, s. 13, it is enacted that a child must not be 
allowed to clean in any factory any part of any 
machinery whilst the machinery is in motior 
by the aid of steam, water, or other mechanical 


power. A child of twelve years of age was 
employed in removing, partly by hand & partly 
means of a stick, from the rollers & top boar; 


b 

of a cap-spinning machine for spinning wooller 
yarn, certain fluff formed in the course of spinning 
If this fluff were not removed the rollers woulc 
become choked & the process would stop. Th 
fluff was not mere refuse, but had a ualeable valu 
& was in fact sold :—Held: the child was cleanin; 
machinery within the cnactment.—TAYLon 1 
Dawson (MARK) & Son, Lrp., [1911] 1 kK. B 
145; 80 L. J. K. B. 1023 103 L. T. 5083; 7: 
J.P.5; 277. L. R. 45, D.C. 


SUB-SECT. 2.—STEAM BOILERS. 
See 1901 Act, s. ll. 


85. Steam crane-- Whether ‘‘ locomotive ’’ - 
Employers Liability Act, 1880 (c. 42), s. 1 (5).}- 
In the course of the widening of a line of railwa 
there was being worked on a temporary line « 
rails laid down over the new part of a viaduc 
a steam-crane, the engine of which served tl 
double purpose of moving the machine from pla 
to place, & of raising stones with which to bui 
the parapet. M., a labourer in the employ of V 
the contractor for the work, was, while : 
employed, injured by the negligence of the driv 
of the steam-crane, who was also in the servi 
of W. In an action by M. against W. und 
above Act to recover compensation, for the injur’ 
—Held: the steam-crane was not a ‘ locomoti 


laced to get his dusting cloth :— 
Held: the machinery was dangerous 
& the failure to guard same a breach 
by defts. of Factorica Act; therefore 
the onus was thrown on defts. of 
proving that, in spite of such breach, 
the accident was due Acceased ’s 
negligence, & defts, were liable if 
deceased's death resulted from such 
breach, & not from his own negligence, 
T'o establish Hability in such case, pltf 
must prove that deft. was guilty of 
negligence, & that it was that negli- 
genoe that caused the death of de- 

.-- HILTON v. BIN Hoop 
Mirus, Lrp., (1019) 2 W. W. R. 134.— 
CAN. 





n. .}-Pitf. sued as the per- 
sonal representative of her deceased 
husband to recover damages for 
injurics sustained ay him while vorieg 
as a sawyer in the employment o 
defts., which, as she alleged, resulted 
in his death, & were caused by a 
defect in the condition or tae 
ment of a ‘“joiner’’ at which the 
deceased was working, the revolving 


knives of which it was, as she con- 
tended, the duty of defts. under 
Factorics Act to guard, & which were 
not so guarded :—Held: failure to 
obey the direction of Factories Act 
as to neeing dangerous machinery 
which resulted in injury being caused 
an employee, gives a right of 
rhe ie arg . Phau ak free 
‘. e Tt. ? e e t. i) , 
O. W. It. 218.—GAN, 


o. -J— Where defts. allowed 
machinery in their mill to be in such 
unguarded state as that so long as tho 
attention of the peron operat it 
was intent upon it danger could bo 
avoided, but when his attention was 
momentarily diverted from it to 
something else connected with his 
work, injury was caused to him, defts. 
were held to be guilty of a breach of 
statutory duty undcr Nova Scotia 
Factory Act, 190i, c. 1, 8. ‘ 
Aes — nue Upeene. Co. gel) 

a . e . e e t. r ov 
D. L. R 317.—CAN. ; 


Pp. ——-.}—Pitt., 





au infant, em- 


i bag by defts. as a workman 
heir factory, waa injured in attempt. 
to place a belt upon a pulley, 

falling upon the shafting :—-J/ci 
defts. were Ilable to pltf. in dama 
for hia injury under Factories <A 
because the shafting & pulley wer 
dangerous part of the machinery 
should have been arded.—Gow 
t. GLEN WOOLLEN MILLs (1913), 
Q. L. ht. 193; 4 0. W. N, 706 ; 

bD. Lh. h. 304,—CAN. 


q. Relerancy of defenda 
negligence.}—Ueld> in case of 
breash of a statutory duty caus 
aninjury the action is uot for noglige 
but simply for the breach & no quest 
of def negligence is relevani 


ed 


e e L. ° ¢ 

26 Man. L, R. 362.—-CAN. 
r. ———.}—GinB v. CROMBIR (18 

2 KH. (Ct. of Sess.) 886; 12 Sc, L 

674.—-8COT. 


8. ———.}--SHIELDS v. MURDOC 
CamMEnon (1893), 20 R. (Ct. of i 


Part JII.—AcciDEnts. 


engine upon a railway’’ within above sub-sect., 
& judgment must be entered for defts.—MURPHY 
v. WILSON & Son (1883), 52 L. J. Q. B. 524; 48 
L. T. 788; 47 J.P. 565; 48 J. P. 24. 


SuUB-sECT. 3.—MEANS oF ESCAPE FROM Fine. 
See 1901 Act, as. 14, 15, 16. 


86. Notice to construct—How far compliance 
excused—When rights of third persons affected— 
House containing factory & tenants.}—LoNnpon 
OouNTY CouNCIL v. LEwss, No. 6, ante. 


87. —_—- -———- ———- _ ———.] — CONSOLIDATED 
PROPERTIES Oo. v. CHILVERS (1901), 18 T. L. R. 59. 


88. ne ———.]— Where the sanitary 
authority gave notice under Factory & Workshop 
Act, 1891 (c. 75), s. 7 (2), to the owner of a factory 
to provide certain works as a means of escape in 
case of fire, & the works specified would, if carried 
out, involve an act of trespass on other premises 
in the occupation of third persons as tenants to 
the owner of the factory, though the latter did 
not claim arbn. under the sect.:—Held: the 
notice was not final & conclusive as against the 
factory owner, & the magistrate ought not to 
convict the owner for refusing to comply with the 
notice.--LONDON CouNTy CoUNCIL v. Brass 
(1901), 17 T. L. R. 504. 


89. ——- ——_ Separate factories treated 
as one.J—TOLLER v. Spiers & PoNvb, Lrv., No. 
81, post. 


90. ——- ——— Notice to owner of part of 
factory only.]}—-In a certain road were four houses, 
which were found, as a fact, by the magistrate 
before whom the information was laid in the first 
instance, to constitute a factory. More than 
forty persons were employed in the factory. 
The four houses were owned by different persons, 
resp. being the owner of two of them. These 
two houses alone did not constitute a factory. 
Applt. served a notice upon resp. requiring him 
to provide on his own premises means of escape 
from fire. In the notice resp. was described as the 
owner of the two houses of which he received the 
rack-rent, & in the notice it was recited that these 
two houses, together with two other adjoining 
houses, constituted a factory in which more than 
forty persons were employed. As resp. failed to 
comply with the noticc, applts. instituted pro- 
ceedings against him. No approval had been 
given by the chief inspector that the part of the 
factory should be taken to be a separate factory :— 
Held: as resp. was not the owner of the whole of 
the factory, he was under no obligation to comply 
with the notice served upon him by applts. [under 
1901 Act, s. 14 (2)].—LoNpDon County CouNcILv. 
Leyson (1913), 110 L. T. 200; 78 J. P. 91; 12 
L. G. R. 253, D. CO. 


—— Dispute arises from —Arbitration.}—Sce 
1901 Act, s. 14 (3), Sched. 1. 








727; 30 Sea. L. R. 650; 135. L. T. 
39.—SCOT. y chicf officer of 


approval of papahereied or Bock. 
(4 br igade. se 
was owner of u buliding hy 
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91. -——— Necessity for separate notice— 
Separate factories in same building.}—(1) Pitf. 
owned a building, the whole of which up to & 
including the fourth floor, but with the exception 
of the second floor, formed one factory, & was 
leased to & occupied Pe, defts. The second floor 
was not a factory. The fifth, sixth, & seventh 
floors formed another factory. Each of these 
factories produced its own motive power. The 
county council eave notice to pltf. to provide 
better means of escape from fire. An arbn. 
took place at which defts. were not present, & 
ab award was made to the effect that an additional 
staircase ought to be made starting at the level 
of the third floor & extending to the seventh 
floor, & communicating with each of the inter- 
mediate floors. The county council served notice 
on pltf. requiring him to construct the works. 
The notices & the award treated the building as a 
whole, & did not deal with the factorics as separate 
factories. In an action brought by pltf. for an 
injunction to restrain defts. from hindering him 
in making the staircase :—Held: the factories 
were separate factories & the whole building was 
not a tenement factory inasmuch as the occupiers 
produced their own power, & the building was 
therefore not one ‘‘ where mechanical power is 
supplied ” within 1901 Act, s. 149, there was 
nothing in the Act which gave pltf. any right to 
enter on one of the factories in order to construct 
works for the benefit of the other factory. The 
fact that defts. were not present did not exempt 
them from being bound by the arbn. but the 
notices & the award ought to have treated the 
factories as separate factories, & as this had not 
been done the proceedings were ineffectual, & 
pltf. was not entitled to enter upon defts.’ 
premises. 


(2) To ascertain whether these factorics, A. & B. 
are a tenement factory, or not, I must first see 
whether they are in one building. The answer 
is in the affirmative. Then is each of them in 
law a separate factory ? I think it is.... But 
is this a factory where mechanical powcr is 
‘* supplied to different parts of the same building 
occupied by different persons? ’’ I think plainly 
it is not. Those words obviously do not mean 
simply a factory where mechanical power is used. 
That is already involved in the word “ factory.”’ 
They point not to the user, but to the ‘‘ supply ” 
of mechanical power to different parts of the same 
building, a supply for instance by the occupier of 
one factory to the occupier of the other factory, 
or a supply to both from some external source 
by a third person, including & perhaps meaning 
the person of whom the tenement is held. ... 
The verb is not ‘‘ used ’’ but ‘‘ supplied,’’ meaning 
“taken by the factory occupier from a source of 
supply extcrnal to himself’? (BUCKLEY, J.).— 
TOLLER v. SPIERS & POND, LTD., [1903] 1 Ch. 362 ; 
72 L. J. Ch. 191; 87 L. T. 578; 675. P. 234; 61 
W. R. 381; 19 T. L. BR. 1193; 47 Sol. Jo. 159; 
1L. G. R. 193. 


Anpotation :—Folld. Brass v. L. C. C., [1904] 2 K. B. 336. 


of the offence of disobeying tho said 
notice until it was shown that the 


1 used as @~ chief officer of the fire brigade had 


.——-}—- KELLY v. GIuBE SuGAR factory by his tenants. He was approved some means of cscapo from 
REFINING Co. (res 20 R. (Ct. served with a notico under the Factorics fire which involved structural altera- 
of Sess.) 833; 30 Sc. L. R. 758; 1 & Shops Act, No. 39, 1912, 8. 3, that tions or building additions as dis- 
8, L. T. 88.—8 ‘ he was regarded as occupier of the tinguished from movable ropes or 

ee Btn NR a We fe TER WW, 
= a ruc ns r) pro OR e e e e e ° . e e « e 

PART IIL SECT. 1, SUB-SECT. 3. of means of escape {n case of fire:— 115.—AUS, 
a. Notice to construct—Necessity for Held: appot. could not be convicted b. Absence of fire uappliunces— 
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Sect. 1.—Provisions for securing safely: Sub-sect. 
1,A., B. & C.3 sub-sects. 2 & 3.) 


Action for breach of common law duty.]— 
Sce No. 62, ante, &, generally, MASTER & SERVANT. . 


B. Self-acting Machines. 
Sce 1901 Act, s. 12. 


82. Space between fixed & traversing part— 
‘* Allowing ’’ person therein.]|—A young person 
who was employed in a factory by a person in 
charge of a self-acting machine, was ordered by 
the person in charge of the machine to clean a 
part of the machine, & for this purpose the boy 
was obliged to go into the space between the fixed 
& traversing portions of the machine. When the 
order was given the machine was properly stopped, 
but while the boy was still in this space the person 
in charge of the machine, thinking the boy was clear 
of the space, started the machine, whereby the 
boy received injuries from which he died :—Held: 
a3 the person in starting the machine was acting 
under the belief that the boy was clear of the space, 
the boy was not ‘ allowed ’’’ by him to be in the 
prohibited space at the time of the accident, 
within Factory & Workshop Act, 1895 (c. 37), 
s. 9 (2 & 3), & the employers, the occupiers of the 
factory, were not Hiable in consequence thereof 
to a fine under Factory & Workshop Act, 1878 
(c. 16), 8. 83, though such occupiers would have 
been liable for an ‘‘ allowance ’’ by their servant. 


The sect. is not confined to any act that the 
occupier himself has allowed, but it also includes 
an allowance by a servant or agent of the occupier, 
otherwise I do not think that any proper cffect 
would be given to the words that ‘‘a person 
allowed to be in the space ”’ shall be deemed to be 
employed contrary to the provisions of the principal 
Act (Lorp ALVERSTONE, €.J.).—CRABTREB Uv. 
FERN SPINNING Oo., Lrp. (1901), 85 L. T. 510; 
66 J.P. 181; 50 W. R. 167; 18 T. L. R. Yl s 46 

. Jo. 873 20 Cox, GC. UC. 82. 


C. Machinery in Motion. 
Sce 1901 Act, 8. 13. 


83. Children prohibited from cleaning — Fixed 
parts not moving with machine.|—By Factory « 
Workshop Act, 1878 (c. 16), 8. 9, ‘‘ a child shall 
not be allowed to clean any part of the machinery 


laced to get his dusting cloth :— 
Weld : the machinery was dangerous 
& the failure to guard same a breach 
by defts. of Factorics Act; thereforo 
the onus was thrown on defts. of 
proving that, in spite of such breach, 
the accident was duo deceased’s 


knives of which it 
tend e dut 


obey the direction 
as to guardin 
which resulte 


Factorics Act to eiatd 
not so guarded :—~H 


dangerous machinery 
in injury being caused 
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in a factory while the same is in motion by the 
aid of steain, water, or other mechanical power 
-Held: ‘‘the same’’ meant “the machinery ” 
& not the “ part”? cleaned, so that this sect. 
prohibited allowing a child, while a machine 
was in motion, to clean any fixed part, which did 
not move, of the machine.— PEARSON v. BELGIAN 
MILLs Co., (1896j 1 Q. B. 244; 65 L. J. M. OC. 
48; 74 L. T. 101; 60 J. P. 151; 44 W. BR. 334; 
Cte oe 197; 40 Sol. Jo. 260; 18 Cox, U. U. 


84. ——— Process considered as ‘‘ cleaning ’’ — 
Removing by-products from machine.}—By 1901 
Act, s. 13, it is enacted that a child must not be 
allowed to clean in any factory any part of any 
machinery whilst the machinery is in motion 
by the aid of steam, water, or other mechanical 
power. A child of twelve years of age was 
employed in removing, partly by hand & partly 
by means of a stick, from the rollers & top Moar 
of & cap-spinning machine for spinning woollen 
yarn, certain fluff formed in the course of spinning. 
If this fluff were not removed the rollers would 
become choked & the process would soe The 
fluff was not mere refuse, but had a saleable value 
& was in fact sold :—Held: the child was cleaning 
machinery within the enactment.—TayLor vv. 
Dawson (MARK) & Son, Lrp., [1911] 1 K. Bb. 
145; sO L. J. K. B. 102; 103 L. T. 5083; 75 
J.P.5; 277. L. BR. 45, D.C. 


Sup-sEcT. 2.—STE&AM BOILEnS. 
See 1901 Act, 8s. 11. 


85. Steam crane— Whether ‘‘ locomotive ’’ — 
Employers Liability Act, 1880 (c. 42), s. 1 (5).}— 
In the course of the widening of a line of railway 
there was being worked on a temporary line of 
rails laid down over the new part of a viaduct, 
a steam-crane, the cngine of which served the 
double purpose of moving the machine from place 
to place, & of raising stones with which to build 
the parapet. M., a labourer in the employ of W. 
the contractor for the work, was, while so 
employed, injured by the negligence of the driver 
of the steam-crane, who was also in the service 
of W. In an action by M. against W. under 
above Act to recover compensation, for the injury : 
—Held: the steam-crane was not a ‘ locomotive 


loyed by deft. as & workman in 
heir factorv, was injured In attempting 
to place a belt) upon a pulley, by 
falling upon the = shafting: -Held: 
defts. wore liable to pltf. in damages 
for his uae ander Factories Act, 
because the a {ting & pulley were a 


was, as she con- 
of defts. under 
& which were 
eld : failure to 
of Factories Act 


negligence, & doefts. were liable if an employce, gives a right of dangerous part of the machinery & 
deceased’s death resulted from such action.—BILLING v. SEMMENS (1904), should have been rded.— Gown 
breach, & not from his own negligence. 24 C. L. T. 83; ‘ RK. 540; 4 9. GLEN WOOLLEN Mics (1913), 28 
A irskeontay tatiett was patie ae. oe 218.—€aN. G. In He 1933 40. W.N, 1967 12 
rove é oO . ° e ‘ -_ C e 
eerliienes. & that it was that owl: ©. min Pere defts. allowed D+ L. Ht. 304 AN 
gence that caused the death of de- He mNery in their mill to be in such q. ———_ Relerancy of defendant's 
ceased. — HILTON . lonin Hoop  Uneuas d state as that wv long asthe = neyliyence.}—iield: in caw of & 
Rita, LTD., {1919} 2 W. W. R. 134.— a paige of the pern operate it breach of a statutory duty causing 
rT was intent upon it danger could be  aninjury the action is not for negligence 
avoided, but when his attention was but 8 mply for the breach & no question 
momentarily diverted from it to of defta.’ negligence 1s relovant.— 


Caan | Pltf. sued as the Te 
acaal Souacntative of her desoasca 


something clse connected with his 


OWEN v. SAULTS & Por 


LARD (1918), 


band to recover damages for work, injury was caused to him, defts. 34 W. L. R. 647: 10 W. W, : ‘ 
injurice sustained by him while working were held to be guilty of a breach of 26 Man. L. R. 362.—-CAN. nea 
as a sawyer in the employment of Statutory duty under Nova Scotia ; 
defts., which, as she alleged, resulted Kactory Act, 1901, c. 1, 8. 20.— r. —-—.} —GIBB 1. CROMBIK ,_. 
in his death, & were caused by a KIZER v. KENT LUMBER Co. (1912) 2H. (Ct. of Bess.) 836; 12 Be. L, 
defect in the condition or arrange- a re si 41 ae N.S. RR. 83; 6 574.—SCOT. : 


ment of a “joiner’’ at which 
a 


was working, the revolving p. ——-.}—Pitt., 


& ———~.}—SHIELDS v. M ' 
au iufant, em- CaMENON (1893), 20 BR. (Ce ut Bans’ 


Part JJ].—AccrpEents. 


engine upon a railway’ within above sub-sect., 
& judgment must be entered for defts.—MURPHY 
v. Witson & Son (1883), 52 L. J. Q. B. 524; 48 
L. T. 788; 47 J. P. 565; 48 J. P. 24. 


Sus-sEcT. 3.—MEANS oF ESCAPE FROM Fe. 
See 1901 Act, 88. 14, 15, 16. 


86. Notice to construct—How far compliance 
excused—When rights of third persons affected— 
House containing factory & tenants.}—LONDON 
CouNnTY CoUNCIL v. LEwIs, No. 6, ante. 


87. ———- ——- —— ——.]— CONSOLIDATED 
PROPERTIES Oo. v. CHILVERS (1901), 18 T. L. RB. 59. 


88. —— ~-J]— Where the sanitary 
authority gave notice under Factory & Workshop 
Act, 1891 (c. 75), s. 7 (2), to the owner of a factory 
to provide certain works as a means of escape in 
case of firc, & the works specified would, if carried 
out, involve an act of trespass on other premises 
in the occupation of third persons as tenants to 
the owner of the factory, though the latter did 
not claim arbn. under the sect.:—Held: the 
notice was not final & conclusive as against the 
factory owncr, & the magistrate ought not to 
convict the owner for refusing to comply with the 
notice.—LONDON OCouNnTy CouNcIL v. Brass 
(1901), 17 T. L. R. 504. 


89. ——- ——— Separate factories treated 
as one,]—ToOLLER v. Spiers & Pony, Lrp., No. 
91, post. 


90. ——— Notice to owner of part of 
factory only.]—In a certain road were four houses, 
which were found, as a fact, by the magistrate 
before whom the information was laid in the first 
instance, to constitute a factory. More than 
forty persons were employed in the factory. 
The four houses were owned by different persons, 
resp. being the owner of two of them. These 
two houses alone did not constitute a factory. 
Applt. served a notice upon resp. requiring him 
to provide on his own premises means of escape 
from fire. In the notice resp. was described as the 
owner of the two houses of which he received the 
rack-rent, & in the notice it was recited that these 
two houses, together with two other adjoining 
houses, constituted a factory in which more than 
forty persons were employed. As resp. failed to 
comply with the notice, applts. instituted pro- 
ceedings against him. No approval had been 
given by the chief inspector that the part of the 
factory should be taken to be a separate factory :— 
Held: as resp. was not the owner of the whole of 
the factory, he was under no obligation to comply 
with the notice served upon him by applts. [under 
1901 Act, s. 14 (2)].—-Lonpon Country CoUNCIL v. 
LEyson (1913), 110 L. T. 200; 78 J. P. 91; 12 
L. G. R. 253, D. C. 


Dispute arises from —Arbitration.}—Sce 
1901 Act, s. 14 (3), Sched. 1. 
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91. -——— Necessity for separate notice— 
Separate factories in same building.|—(1) Pitf. 
owned a building, the whole of which up to & 
including the fourth floor, but with the exception 
of the second floor, formed one factory, & was 
leased to & occupied by defts. The second floor 
was not a factory. The fifth, sixth, & seventh 
floors formed another factory. Each of these 
factories produced its own motive power. The 
county council gave notice to pltf. to provide 
better means of escape from fire. An arbn. 
took place at which defts. were not present, & 
an award was made to the effect that an additional 
staircase ought to be made starting at the level 
of the third floor & extending to the seventh 
floor, & communicating with each of the inter- 
mediate floors. The county council served notice 
on pitf. requiring him to construct the works. 
The notices & the award treated the building as a 
whole, & did not deal with the factories as separate 
factories. In an action brought by plitf. for an 
injunction to restrain defts. from hindering him 
in making the staircase :—Hceld: the factories 
were separate factories & the whole building was 
not a tenement factory inasmuch as the occupiers 
produced their own power, & the building was 
therefore not one ‘‘ whcre mechanical power is 
supplied’ within 1901 Act, s. 149, there was 
nothing in the Act which gave pltf. any right to 
enter on one of the factories in order to construct 
works for the benefit of the other factory. The 
fact that defts. were not present did not exempt 
them from being bound by the arbn. but the 
notices & the award ought to have treated the 
factories as separate factories, & as this had not 
been done the proceedings were ineffectual, & 
pltf. was not entitled to enter upon defts.’ 
premises. 


(2) To ascertain whether these factories, A. & B. 
are a tenement factory, or not, I must first see 
whether they are in one building. The answer 
is in the affirmative. Then is each of them in 
law a separate factory ? I think itis. ... But 
is this a factory where mechanical power is 
‘‘ supplied to different parts of the same building 
occupied by different persons?’’ I think plainly 
it is not. Those words obviously do not mean 
simply a factory where mechanical power is used. 
That is already involved in the word “ factory.” 
They point not to the user, but to the “‘ supply ”’ 
of mechanical power to different parts of the same 
building, a supply for instance by the occupier of 
one factory to the occupier of the other factory, 
or a supply to both from some external source 
by a third person, including & perhaps meaning 
the person of whom the tenement is held... . 
The verb is not ‘‘ used ”’ but ‘‘ supplied,”’ meaning 
‘“‘taken by the factory occupicr from a source of 
supply external to himself’? (BUCKLEY, J. 
TOLLER v. Spiers & POND, LTD., [1903] 1 Ch. 362 ; 
72 L. J. Ch. 191; 87 L. T. 578; 67 J. P. 234; 51 
W. R. 381; 19 T. L. R. 119; 47 Sol. Jo. 159; 
1L. G. R. 193. 


—Folld. Brass v. L. C. C., [1904] 2 K. B. 336. 


).— 


727; 30 Se. L. R. 650; 18S. L. T. approval of alterations or additions— of the offence of disobeying the said 
39.—S8COT. y chief officer of fire briqude.}—Appct. notice until it was shown that the 
was owner of a building used as a_ chief officer of the fire brigade had 

t. ——-.}--KELLY v. Giese SucaR factory by his tenants. Ho was approved somo means of escape from 
REFINING Oo. arene) 20 R. (Ct. served with a notice under the Factories fire which involved struct altera- 
of Poa.) 833 O01 Sco. L. R. 758; 1 & Shops Act, No. 39, 1912, s. 3, that tions or building additions as dis- 


premises for the 
PART Ill. SECT. 1, SUB-SECT. 8. 


a. Notice to consiruct—Neceasity for 


he was regarded as occupier of the 


atructural alterations . 
of means of escape in case of fire :— 115.—AUB, 
Held: appct. could not be convicted 


from movable ro o 


e r 
ose of oertain ladders.— Hz p. SHKEHY (19 
58. RN. 8. W. 988 ; 31 N. 3 WW. x 


wit, provision 
b. dAbscnce of fire appliances — 


914 FACTORIES 


Sect. 1.—Provisions for securing safely: Sub-sect. 3. 
ha = Part IV. Sects. 1 & 2: Sub-sect. 
9 s 


92. Costs of construction — Whether appor- 
tioned between landlord and tenant—Construction 
of covenant.}—A lease contained two covenants 
by the tenant, one was to pay “‘ all rates & taxes, 
sewers rate, & main drainage rate, parish dues, 
& all other rates, taxes, & impositions, & outgoings 
whatsoever ”’ which might be in any wise imposed 
upon or in respect of the demised premises or 
upon the landlords in respect thereof by authority 
of Parliament or otherwise howsoever. The 
other was to pay a fair share & proportion of all 
costs & expenses which lessors, in respect of being 
the owners of the dcmised premises, might, 
during the continuance of the term, be called upon 
to pay in or about ‘‘ any reparation . . . or in or 
about any drainage or sewerage or otherwise by 
virtue of any Act or Acts of Parliament already 
made,” or thereafter to be made. During the 
continuance of the term the landlords were com- 
pelled, under Factory & Workshop Act, 1891 
(c. 75), s. 7, to spend moncy in making structural 
alterations on the demised premises. In an 
action by the landlord to recover from the tenant 
the whole of the amount so spent :—Held: upon 
the true construction of the two covenants the 
tenant was liable to pay, not the whole, but only 
a fair share & proportion of the amount so spent.— 
ARDING v. ECONOMIC PRINTING & PUBLISHING Co., 
Lrp. (1898), 69 L. T. 622 ; 15 T. L. R.111,C. A. 
Annotations :—Retd. Antil v. Godwin (1899), 63 J. P. 441; 

Monk v. Arnold (1902), 86 L. T. 580; Horner v. Franklin 

(1904), 73 L. J. K. B. 1019. 

93. —— ——.]—A tenant of a factory 
who has covenanted to pay & discharge all 
parliamentary, parochial, & other rates, asscss- 
ments & impositions which shall or may be 
imposed on or payable in respect of the demised 
expenses must indemnify the landlord, if the 
latter is compelled by the local authority to expend 
money in providing the factory with means of 
escape in case of fire. The landlord may sue 
upon such a covenant in the High Ct., & is not 
restricted to the remedy in the county ct. provided 
by 1901 Act, s. 14.—SHEPHARD tv. BARBER (1902), 
67 J. P. 238; 1 L. G. R. 157. 


94. -——- Jurisdiction of county court to ap- 
portion—How affected by covenant as to outgoings. } 
—Where lessor of a factory to which Factory « 
Workshop Act, 1891 (c. 75), s. 7 (2), applies has, 
pursuant to that sub-sect. provided the means 
of escape in case of fire for the persons employed 
in the factory, the county ct. has jurisdiction 
under the last clause of the sub-sect., on the 
application of lessor, to apportion the expense 
between the lessor & the lessee in such manner as 
appears to the ct. just & reasonable in all the cir- 
cumstances, notwithstanding that the lease con- 
tains a general covenant to Bey outgoings.— 
Monk v. ARNOLD, [1902] 1 K. B. 761; 71 L. J. 
K. B. 441; 86 L. T. 580; 50 W. R. 667; 46 
Sol. Jo. 340, D. C. 

Annotations :—Refd. Shephard rv. Barber (1902), 67 J. P. 
238; Goldstein v. Hollingsworth a ag 2K. B. 578; 
Morris v. Beal (1904), 73 L. J. K. B. 830; Horner v. 


Franklin, (1905) 1 K. B. 470; Stuckey v. Hooke (1906), 
94 L. T. 723; Mouro v. Burghclere, (1918) 1 K. B. 291. 





Death of workman—Proof that death 
resuited from absence.}—Proof that 
fire escapes were not provided in 
accordance with Facto Shop & 
Office Building Act, It. 8 O. Poua. 


c. 229, is not eno 
personal representative or dependants 
oO recover damtges 


there must be, in additi 
able cvidence to warrant 


AND SHOPS. 


95. ——— ——— ———.]~- SHEPHARD v. BARBER, 
No. 93, ante. 


96. ——- ——— Matters relevant to apportion- 
ment—Terms of tenancy.}—HorNER v. FRANKLIN, 
No. 98, post. 


07. ———_ Action on covenant in lease— 
Whether maintainable in High Court—1901 Act, 
s. 14.]—SHEPHARD v. BARBER, No. 93, ante. 


98. ——- ——— Factory & Workshop Act, 
1891 (c. 75), 8. 7 (2).J—Factory & Workshop Act, 
1891 (c. 75), 8s. 7 (2), provides that the sanitary 
authority shall serve on the owner of any factory 
which is not provided with proper means of escape 
from fire a notice specifiying the measures necessary 
for providing such means of escape, & requiring 
him to carry out the same before a specified 
date, & thereupon the owner shall, notwithstanding 
any agreement with the occupier, have power to 
take such steps as are necessary for complying 
with the requirement, & that, if the owner alleges 
that the occupier ought to bear or contribute to 
the expenses of complying with the requirement, 
he may apply to the county ct., & thereupon that 
ct., after hearing the occupicr, may make such 
order as appears to the ct. just & equitable under 
all the circumstances of the case. Lessees of a 
factory covenanted that they would during the 
term ‘“ pay all the existing & future taxes, sewer 
rates, & rates, assessments, & outgoings of every 
description for the time being payable by the 
landlord or tenant in respect of the demised 
premises. The Jandlord expended money in 
complying with the requirements of the sanitary 
authority under the above sect., & then brought an 
action in the High Ct. against the tenants on their 
covenant to recover the sum thus expended :— 
Held: (1) the effect of above sub-sect. was to 
exclude the jurisdiction of the High Ct., & the 
action could not be maintained, the only remedy 
of the landlord being by means of an application 
to the county ct. 


(2) Semble: in determining what is “just & 
equitable"? the county ct. judge must take 
into consideration the terms of the tenancy, 
expressed or implied.—HORNER v. FRANKLIN, 
{1905} 1 K. B. 479; 74 L. J. K. B. 291; 92 L. T. 
178; 69 J. P.117; 21 T. L. R. 225; 3L.G. R. 
423, C. A. 

Annotations :—As tv (1) Folld. Stuckey v. Hooke, (1906 

a ee As to (2) Retd. Monro v. Burghclere, {1918 


Compare No. 61, ante. 





Sect. 2.—NOTICE AND INVESTIGATION OF 
ACCIDENTS. 

See, now, 1901 Act, ss. 19-22, Notice of Accidents 
Act, 1906 (c. 53), Workmen’s Comp. Acts, 1906 
(c. 58), 1923 (c. 42). 

| Meaning of ‘‘ accident.’’}—Sec 
SERVANT. 


99. Duty to report-——Person ‘‘ prevented from 
returning to work ’’—What is “ prevention.’’}— 


MasteR & 


clusion that the death resulted from 
the contravention.— BIRCH c. STEPHEN: 
8ON, MCDOUGALLU. STEPHENBON (1915), 
33 0. L. R. 427; 8 O. W. N. 189; 
23 D. L. R. 404.—CAN. 


h to entitle his 


for his death; but 
reason- 
® con- 


on, 


Part IV.—DANGEROUS AND UNHEALTHY INDUSTRIES. 


By 7 & 8 Vict. c. 15, 5. 22, if any accident occur 
in a factory which shall cause bodily injury to 
any person employed therein, of such a nature as 
to prevent him from returning to his work in the 
factory before nine o’clock the following morning, 
the occupier of the factory shall, within twenty- 
four hours of such absence, send notice thereof in 
writing to the certifying surgeon of the district :— 
Held: any accident taking place in a factory, 
whether caused by the machinery or not, must be 
reported, & if the person injured returns the next 
morning with the intention of temporarily working, 
but without the ability to continue at his ordinary 
work, he is ‘prevented from returning to his 
work ’’ within the meaning of the sect., & the 
occupier of the factory is bound to send notice to 
the surgeon.—LAKEMAN v. STEPHENSON (1868), 
L. R. 3 Q. B. 192; 9B. & S. 54; 37 L. J. M.C. 
67; 171. T. 539; 32 J.P. 164; 16 W. BR. 509. 


100. Boiler explosion — Notice to Board of 
Trade.]|—SMITH v. MULLER, No. 50, ante. 


101. Jurisdiction of Board of Trade — To 
order inquiry.}—A pipe conveying steam from a 
boiler outside to an engine inside a coal mine 
exploded :—Held: (1) the effect of Boiler Ex- 
plosions Act, 1890 (c. 35), s. 2, was to give the 
Board of Trade jurisdiction to order an inquiry : 
(2) the pipe was a “ boiler ’’ within the interpreta- 
tion clause of Boiler Explosions Act, 1882 (c. 22).— 
R. v. Borer Expiosions Act, 1882, Comns., 
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[1891] 1 Q. B. 703; 60 L. J. Q. B. 544; 64 L. T. 
674; 39 W. R. 440; 7 T. L. R. 871, C. A. 


See, further, Boiler Explosions Acts, 1882 
(c. 22), 1890 (c. 35). 


102. Building higher than thirty feet — No 
mechanical power used—1901 Act, s. 105 (2).}— 
A workman was injured by accident in the course 
of his employment in a building exceeding thirty 
feet in height, & in which more than twenty 
persons, not being domestic servants, were em- 
ployed for wages, & certain provisions of 1901 
Act, as to notice of accident & the formal investiga- 
tions of accidents, were by sect. 105 (2) of that 
Act to have effect in the case of such a building 
as if it were included in the word ‘“‘ factory. 
The building contained no machinery or plant 
worked by mechanical power, but was used for 
exhibiting & selling bicycles & tricycles, & also 
for repairing the same :—Held: the building was 
not by virtue of above sub-sect. a ‘‘ factory ”’ 
so as to be brought within the definition of that 
word contained in Workmen’s Comp. Act, 1897 
(c. 37), 8. 7 (2).—DvEr v. Swirt Cycie Co., [1904] 
2K. B. 36; 73 L. J. K. B. 566; 90 L. T. 613; 
68 J. P. 3943 52 W. R. 483; 20 T. L. R. 429; 48 
Sol. Jo. 415; 6 W.C. C. 74, C. A. 


Accidents during building operations.]-— See 
Part 1V., Sect. 3, sub-sect. 2, post. 

Under Workmen’s Compensation Acts.] — See 
Master & SERVANT. 


Part I1V—Dangerous and Unhealthy Industries. 


Srecr. 1.—IN GENERAL. 


See 1901 Act, ss. 73-86; White Phosphorus 
Matches Prohibition Act, 1908 (c. 42); Celluloid 
& Cinematograph Film Act, 1922 (c. 35); Employ- 
ment in Lead Processes Act, 1920 (c. 62); Work- 
men’s Comp. Act, 1923 (c. 42), 8. 29, & generally, 
PUBLIC HEALTH. 


103. Generation of dust—Injurious inhalation— 
How proved.}—By Factory & Workshop Act, 
1878 (c. 16), s. 36, where in any factory a process 
ig carried on by which dust is ‘‘ generated & 
inhaled by the workers to an injurious extent ” 
the factory inspector has power to require a fan 
or other means of ventilation to be provided. 
In proceedings under this sect. :—Held: it was 
not necessary to prove that any worker had sus- 
tained actual injury from inhaling the dust, but 
it was sufficient if it was proved that dust was 
generated & inhaled by the workers to an extent 
that must in the long run be injurious.—HOoARE v. 
Rircuie & Sons, [1901] 1 K. B. 434; 70L.J.Q. B. 
279; 84 L. T. 54; 65 J. P. 261; 49 W. R. 351; 
17 T. L. R. 212; 45 Sol. Jo. 220. , 


Alkali works—Special jurisdiction of county 
court.}—See Alkali Works Regulation Act, 1906 
(c. 14), & generally, PoBLic HEALTH. 


PART IV. SECT. 1. 

6. Spinning factory — Accommoda- 
tion for workers’ clothing. Fr Regulation 
11 issued on Feb. 26, 1906, made to 
under Factory & Workshop Act, 
1901, s. 79, which requires that 


a VOL. XXIV. 


occupiers of factories in which spinning 

is carried on shall provide suitable 

& convenient accommodation in which What is 
keep clothing Belonging to the 

workers, taken off before starting to 

work, docs not impose an obligation 


Sect. 2.—EMPLOYMENT IN OR ABOUT DOCKS, 
BUILDING OPERATIONS, RAILWAYS, ETC. 


SuB-sEcT. 1.—Docks, Quays, AND SHIPS. 
A. In General. 


See 1901 Act, ss. 104-106, & Workmen’s Comp. 
Act, 1897 (c. 37), 8. 7 (2), & now, Workmen’s 
Comp. Act, 1906 (c. 58), 8s. 7. 


See, generally, MASTER & SERVANT. 


104. Dock—How  defined.]—-(1) Workmen’s 
Comp. Act, 1897 (c. 37), does not apply to seamen. 


(2) The owner of a ship floating in a dock is not 
the ‘“‘ occupier’ of the dock within Factory Act, 
1895 (c. 37), s. 23. The word ‘dock’ in that 
Act means the solid structure & body of the dock, 
not the water space within its limits, & a ship 
floating in a dock is not ‘‘ premises within the same 
or forming part thereof.’? A seaman, therefore, 
doing the ordinary work of a seaman on a ship 
so situated is not, under 1897 Act, entitled to com- 
penuor for injury sustained in the course of such 
work. 

To treat the owner of a ship afloat in the dock & 
waiting to get out to sea as the occupier of a 
factory appears to me opposed to all good 


on such occupiers to have a separate 
cloak-room outside tho work-room. 
“suitable & oonvenient 
accommodation ”’ is a question of fact 
in cach portionins case.— UT 
Rossa, (1910) 21. R. 581.—R. 

co 
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Sect. 2.—Employment in or about docks, building 

operations, railways, cic.: Sub-sect. 1, A. & B.) 

sense (Lornp LINDLEY).—-HOULDER J.INE, LID. v. 

GRIFFIN, (1905) A. C. 220; 74 L. J. K. B. 466; 

92 L. T. 580; 53 W. R. 609; 21 T. L. R. 486; 

49 Sol. Jo. 445; 7 W.C. C. 87, H. L. 3 revag. 8. C. 

sub nom. GRIFFIN v. HOULDER LINE, Lrp., [1904] 

1 K. B. 610, O. A. 

AES athe ABS St Sct RN ee 

Folld. ‘Thoin pon a sinelain, (1000) 2, K. 3. 276, D 

v, 0. 

(1908), 98 L. tr. 762. etd. Owens v. Bamppell, 

K. B. 60; Harrison v. Occanic Stcam Navigation Co., 

{1907} 2 K. B. 420, n. 

105. ——— Whether a factory.}—Resps. were 

ship repairers, & were employed to clean a ship. 

In order to do so, they put the ship into a dry dock 

which they had hired forthat purpose. A labourer 

in their employment fell while walking along a 

aT from the ship to the side of the dock, & was 

illed :—Held: the dock was a “ factory ’’ within 

Workmen’s Comp. Act, 1897 (c. 37), 8s. 7 (2), & 

resps. were the ‘‘ occupiers’’ within Factory & 

Workshop Act, 1895 (c. 37), s. 23, & the repre- 

sentative of the workman was entitled to com- 

pensation..—_ RAINE v. JOBSON & Co., [1901] A. C. 

404; 70L. J. K. B. 771; 85 L. T. 141; 49 W. RR. 

705; 17 T. L. R. 627; 45 Sol. Jo. 614; 3 W.C.C. 

135, H. L. 

Annotations :—Folld. Cattermole rv. Atlantic Transport Co., 

{1902} 1 K. B. 204. ld. Barrett v. Kemp, [1904] 1 

K. B. 517. Distd. Houlder Line rv. Griffin, [1905) A. C. 

220. Consd. Smith v. Standard Steam Fishing Co., 

Burdon v. Gregson, [1906] 2 K. 8. 275. Refd. Bartell vr. 

Gray, [1902] 1 K. B. 225; Kenny v. Harrison, [1902] 2 

K. B. 168; Owens v. Campbell, [1904] 2 K. B. 60. 

106. ——— -}—Paciric Steam NAviGATION 

Co. v. Pucu & Son, No. 125, post. 

107. ——— Wet or dry—Distinction immaterial. ] 

—CATTERMOLE v. ATLANTIC TRANSPURT Co., No. 

129, post. 

108. —~ —.}-SMmirHh v. STANDARD 

StEaAM FisuinG Co., Bordon v. GreGson & Co., 

No. 124, post. 

109. Ship—Whether a dock.]—A workman 
employed on board a ship lying in dock is not 
employed on, in, or about a dock, & is therefore 
not employed on, in, or about a factory within 
Workmen’s Comp. Act, 1897 (c. 37), 8s. 7 (1), 
whether the dock itself is a factory within sub- 
sect. 2 of that sect. or not.— FLOWERS v. CHAMBERS, 
[1899] 2 Q. B. 142; 68 L. J. Q. B. 648; 80 L. TT. 
834; 47 W. KR. 513; 15 T. L. R. 8523; 1 W. 0. C. 
51, C. A. 

Annotations :-—Folld. Durrio ». W » 16 PF. L. It. 
365. Apprvd. Kaino v. Jobson TOOL A Oe dOL, Ma 
Cattermole v. Atlantic Transport Co., [1902] 1 K. B. 
204. Consd. Smith v. Standard Steam Fishing Co., 
Burdon v. Grogson, (1906] 2 K. B. 275. Refd. Hennesscy 
t. McCabe, [1900] 1 Q. B. 491; Bartell v. Gray, (1902] 
1K. B. 225. 

110. -—— Repaired 


in dock—Whether a 
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105 i. Dock—Whether a factory. }~ 
HANION v. NorTH Ciry Mi 0. 
[1903] 21. R. 163.—IR. NG CO» 

105 ii. ——- ——,]— Jacgson 
-..- -=. & Co. (1900), : ‘ ) 
PCr TO ( ) VF (Ct. of Sess.) 

d. Transit shed in dock—Whether 
a vod EOE & Co., were employed 
by the Post Office to carry parcels for 

mas 


the quays. 


shop Act, 


from the dock authoritics a transit 
shed in the docks, for the storage of 
parcels, which were brought from 
different parts of the city, including 
From the transit shed the 
v parcels were forwarded to their 
destination :—Held > 
within Factory & Work- 
1895.—FoGanry ~#. 
& Co., [1903] 21. BR. 522,—IR. 


FACTORIES AND SHOPS. 


factory.]—The fact that repairs are being donc to 
a ship in a dock does not make the dock a “‘ ship- 
buil yard’ within Factory & Workshop Act, 
1878 (c. 16), Sched. 4, Part 2 (24), & therefore a 
‘“‘ factory’ within Workmen’s Comp. Act, 1897 
(c. 87), 8. 7.—SPENCER v. LIVETT, FRANK & SON, 
[1900] 1 Q. B. 498; 69 L. J. Q. B. 338; 82 L. T. 
15; 643. P. 106; 48 W. R. 323; 16 T. L. R. 
179; 2 W. 0. C. 112, C. A. 

Annotation :—Refd. Burdon v. Gregson (1906), 95 L. T. 45. 





111. ——_ —— -}—BARTELL v. GRay (W.) 
& Oo., No. 122, post. 
112. ——— Floating in dock—Whether premises 


within, or part of dock.]|—HouLpER Linz, LTD. v. 
GRIFFIN, No. 104, ante. 


113. Circumstances to be con- 
sidered.}—SmITH v. STANDARD STEAM FISHING Co., 
Burpon v. Greason & Co., No. 124, post. 


114, —— ———-. | THOMPSON v. SINCLAIR 
(1905), cited, [1906] 2 K. B. 278, n., C. A. 


Annotations :—Folld. Harrison v. Oceanic Stcam Navigation 
Co., [1906] 2 K. B. 420, n. Consd. Smith v. Standard 


on Fishing Co., Burdon vt. Gregson, [1906] 2 K. B. 














115. ——— ——— ———-.]-—]IArnison v. OCEANIC 
STEAM NAVIGATION Co., Lrp., [1907] 2 K. B. 
420,n.; 76L. J. K. B. 959, n.; 97 L. T. 125, v. 
9 W. ©. C. 82, C. A. 

.innotation : —Folld. Handford v. Clark, [1907] 2 K. B. 409, 


116. Juxtaposition to quay—Not sufficient 
to constitute factory.|—The mere juxtaposition of 
a ship to a quay is not of itself sufficient to make 
the person who meets with an accident in the ship 
a& person employed on, in, or about a factory, & he 
will not be entitled to compensation unless the 
operations going on in the ship involve such a use 
of the quay as will bring in the provisions of 
1901 Act, s. 104.—HANDFORD v. CLARKE (GEORGE) 
& Co., [1907] 2 K. B. 409; 76 1. J. K. B. 958 ; 
97 L. T. 1243; 9 W. C. C. 87, C. A. 





B. ‘' Aciual Use or Occupation.’ 
See 1901 Act, ss. 104-106. 


117. What constitutes—Use of machinery— 
For unloading.|—The person using machinery in 
the process of loading a ra from a quay is an 
occupier of a factory within lactory & Workshop 
Act, 1895 (c. 37), s. 23 (1), & therefore an ‘‘ under- 
taker ’’ within Workmen’s Comp. Act, 1897 (c. 37), 
s. 7.—CARRINGTON v. BANNISTER & Oo., [1901] 
1K. B. 20; 70 L. J. K. B. 313 83 L. T. 457; 
3 W. C. CO. 146, C. A. 


Annotations :—Reitd. Merrill v. Wilson (1900), 83 L. T. 490; 
Burdon v. Gregson (1906), 95 L. T. 45. 


118. For loading.] — Stevedores 
were loading a vessel in a dock by means of 
machinery. The cargo had been put into the 
hold, & the men employed by the stevedores were 








ployed on a ship lying in a dock is not 
cmployed og, in, or about a factory ovon 
when the dock itaclf is a f ry.— 
Law v. ABERNETHY & Co. (1900), 3 
F. (Ct. of Sess.) 722.—SCOT, 
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Figd orcad Pies hee PR char of pers 
0 or loading.}—STEWART vt. 
DaRNGAVIL Coal Co, Lrp. (1802), 


the transit shed 
Was 


- Ship lying in dock—Whether a ‘ 
m, during the Christinas season, factory.}—-A atoamship tying ina dock  * ¥. (Ct. of Sosa.) 425.—8C0T. 
The Post Office had taken temporarily is not SE eens & “ workman oui: -.J—STEWART v. 


Part LV.—Dangrsous AND UNHEALTHY INDUSTRIES. 


‘* finishing off” by slinging iron beams across the 
hatchway. The machinery having become en- 
tangled, one of the workmen went to disentangle 
it, was caught by it, & injured so that he died :— 
Held: the stevedores were occupying a “‘ factory,” 
namely, the machinery, within Workmen’s Comp. 
Act, 1807 (c. 37), 8. 7 (2), & Factory & Workshop 
Act, 1895 (c. 37), 8. 23 (1) (ii), & deceased was 
injured in the course of his employment in loading 
from the wharf, the process of loading not being 
complete till the hatchway was secured, within 
the meaning of those Acts.—Lysons v. KNOWLES 
(ANDREW) & Sons, Lrp., Stuart v. NIXON & 
Bruce, [1901] A. 0. 79; 70 L. J. K. B. 170; 81 
L. T. 65; 653.P.388; 49 W. R. 636; 17 T.L RR. 
156; 45 Sol. Jo. 150; 3 W. C. VU. 1, H. L. 
Annotations :—Refd. Houlder Line v. Griffin, [1905] A. C. 
220; Howlott v. Shaw, Savill & Albion Co. (1924), 40 
i. I. 2. 538. Mentd. Hathaway v. Argus Printing Co., 
{1901) 1 K. B. 96; Watters v. Clover, Clayton (190L), 18 
YT. L. R. 60; Ayres v. Buckeridge, Wheale v. Rhymney 
Iron Co., Jones v. Lhyniney Iron Co., [1902) 1 K. B. 57; 
Bartictt ». Tutton, (1902) 1 K. B. 72; Giles v. Belford, 
Smith, [1903] 1 K. B. 843; Case v. Colonial Wharves 
(1905), 53 W. R. $14; Ball v. Hunt, [1912] A. C. 496; 
Cue v. Port of London Authority, [1914] 3 K. B. 892; 
Churm v. Dalton Main Collierics, [1916] 1 A. C. 612; 
Gill v. Grainger (1916), 10 B. W. C. C. 515; Wild v. 
Brown, [1919] 1 K. Bb. 134; Bonos v. Associated Portland 
Coment Manufacturers (1900), Ltd. (1920), 90 L. J. K. B. 


456; King v. Port of London Authority, [1920] A. CG. 1; 
ltussoll v. Corser, [1021] 1 A. C. 351, 


119. —— Use of portion of quay—Owners 
acting as stevedores.|—Where the owners of a ship 
moored alongside of a quay, who acted as their 
own stevedores, had the use of the portion of the 
quay alongside of which their ship lay, for the 
purpose of unloading the ship's cargo on to the 
quay, & a workman employed by them was killed 
through an accident arising out of & in the course 
of his employment on the quay :—Held: the 
shipowners having the “ actual use ” of a portion 
of the quay within Factory & Workshop Act, 
1895 (c. 37), s. 23 (1), were ‘‘ undertakers ’’ in 
respect of a factory within the meaning of the 
Workmen’s Comp. Act, 1897 (c. 37), 8. 7, & 
liable to make compensation to the dependants 
of the workman under that Act.—Mrrrin, v. 
Witson, Sons & Co., Lrp., [1901] 1 K. B. 35; 
70 L. J. K. B. 97; 83 L. TV. 400; 65 J. P. 53; 
49 W. R. 161; 17 T. L. BR. 49; 45 Sol. Jo. 58; 
3 W. C. 0. 155, C.A 


.lnnotations :—Folld. Wainsborough v. Malli (1901), 18 
T. L. 1. 21. Apprvd. Raine r. Jobson, [1901] A. C. 404 
Apld. Houlder Line v. Griffin, [1905] A. C. 220. Consd. 
Smith v. Standard Steam Fishing Co., Burdon v. Gre on, 
11906) 2 K. B. 275. Refd. Bartell ». Gray, [1902) 1 K. B. 
225; Weaving v. Kirk & Randall (1903), 52 W. R. 209. 


120. -]— HAINSBOROUGH  v. 
BROTHERS (1901), 18 T. L. R. 21, O. A. 


121. Hire of dock by ship repairers. ]— 
RAINE v. JOBSON & Co., No. 105, ante. 


122. Possession for limited purpose— 
Painting & plumbing.}—A firm of employers con- 
tracted to do the painting & plumbing on a ship 
lying in a dock & sent workmen on board to do 
the work. Some of the crew were in charge of 
the ship for the owners, but the firm were in 
possession of the ship so far as was necessary for 
the work that they had contracted to do:— 
Held: the ship was a factory within Workmen’s 
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Comp. Act, 1897 (c. 37), & the possession of 
the shipowners for a purpose not inconsistent 
with the possession of the employers, did not 
prevent the latter from having the actual use or 
occupation of the ship within Factory & Workshop 
Act, 1895 (s. 37). 


From the decision of the House of Lords in Raine 
v. Jobson, No. 105, ante, it is clear that persons 
repairing a ship in dock are occupiers of a factory 
(CoLLins, M.R.).—BARTELL v. Gray (W.) & Co., 
[1902] 1 K. B. 225; 71 L.J.K.B.115; 851. T. 
658; 66 J. P. 308; 50 W. R. 310; 18 T. L. R. 
70; 46 Sol. Jo. 67; 4 W.C. C. 95, C. A. 
Annotations :—Apld. Weavings v. Kirk & Randall, [1904] 1 

K. B. 213. Consd. Harrison v. Oceanic Steam Navigation 

Co., [1906] 2 K. B. 420, n. Refd. Griffin v. Houlder Linc, 

[1904] 1 K. B. 510; Burdon v. Gregson (1906), 95 L. T. 

45; Mackcy v. Monks (Preston), [1918] A. C. 59. 


Compare No. 145, post. 


123. Ship afloat in dock—Ready to go to 
soa. }]—HovuLpDEn LINE, Lrp. v. GRirFin, No. 104, 
ante. 


124. Purpose of occupation material.j}— 
(1) A workman employed on a ship in dock is not 
necessarily employed on, in, or about a “‘ factory ’”’ 
within Workmen’s Comp. Act, 1897 (c. 37), s. 7 (1), 
neither does a ship in dock of necessity become a 
part of a dock “ or of premises within the same or 
forming part thereof ’' so as to render the owner 
or employer liable as the occupier of a factory, but 
the circumstances & purpose of the “ actual use 
& occupation ’”’ of the dock & the nature of the 
employment at the time of the accident must be 
taken into consideration in each case. (2) In cases 
of this kind no true distinction can be drawn 
between a ship in a wet dock & a ship in a dry 
dock or from the fact that the ship is actually 
moored to the structure of the dock.—SMITH v. 
STANDARD STEAM FISHING Co., BURDON v. GREG- 
son & Co., [1906] 2 K. B. 275; 75 L. J. K. B. 
640; 95 L. T. 42, 45; 54 W.R. 582; 22 T. L. R. 
578; 50 Sol. Jo. 513; 8 W. C. C. 76, C. A. 
ay none care to (1) Apld. Handford v. Clark, [1907] 


. Bb. . Consd. Harrison v. Oceanic Steam Naviga- 
tion Co., [1907] 2 K. B. 420, n. 


125. Tenancy of hut in dock.}—Defts. 
were the tenants of a small hut in a dock, & they 
supplied horses, men, & gear for hauling railwa 
wagons loaded with coal for ships using the doc 
from the railway sidings to the quay where the 
ships lay. One of the men in the employment 
of defts., while engaged in hauling a wagon to 
the quay with coal belonging to plitfs.’ ship fell, 
& the wagon went over his foot. He took pro- 
ceedings against pltfs. under Workmen’s Comp. 
Act, 1897 (c. 37), & a third party notice was 
served on defts. An award of compensation 
having been made in his favour, pltfis. brought 
an action claiming an indemnity from defts. under 
s. 4:—Held: defts. had the actual use of occupa- 
tion of the dock, which was a factory, for the 
purpose of carrying on their business there, & 
were therefore the occupiers thereof, & so were 
“undertakers ’? & liable to indemnify pltfs. under 
s. 4.—PAciric STHAM NAVIGATION Co. v. PuGH & 
Son (1907), 23 T. L. R. 622; 9 W.C. C. 39, GC. A. 


126. —-— Presence of employee on board—For 











Dustin & Giascow SteaM Packet v. HENRY &Co. . (Ct. . . ° 
oe 5 ¥. (Ct. of Sess.) 57.— 717-800T, al a as re of goods lying 
. - ae k. ——~— Erection of machinery— in warehouse—Whether " occupier ” 


h.~—-—— Ship 
Being loaded by contractors.}—Bruck & Co., LTp. 


For focunaking.| POBY ES v. STERNE 
(1900), 2 F. (Ct. of Sess.) 


of warechouse.}—RaMSaY vr. MAacKrn 
ca2 
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Sect. 2.—Employment in or about docks, building 
aah railways, cic.: Sub-sect. 1, B., C. 
D.; sub-sect. 2.} 


repairing purposes.|—A workman, a foreman en- 
gineer, was sent on board a steamship, then in 
dock, to take notes of repairs which were to be 
executed by his employers. He fell & received 
injury :—Held: the employer of the workman 
was not the occupier of a factory within the 
meaning of Factory Act, 1895 (c. 37), & Workmen’s 
Comp. Act, 1897 (c. 37), s. 7 (2). 


In that case [Houlder Line, Lid. v. Griffin, No. 
104, ante] the shipowner was paying dock dues ; 
he therefore, when his ship was lying in the dock 
for the purpose of coaling, was ‘‘ occupying ”’ in a 
sense only, in the sense, as it were, that he was the 
renter of a right to lie in the dock, but he was 
held not to be liable. But in this case the occupa- 
tion does not go so far as that of the shipowner. 
Here the person whom it is sought to make liable 
is a person who sent applt. on board the ship- 
owners’ ship. It was not his ship; he had nothing 
there that caused any occupation. He simply 
employed a person to take notes of work to be 
done on board that ship (LORD JAMES).—MORGAN 
t. Typvil, ENGINEERING & SHIP REPAIRING Co. 
(1908), 98 L. T. 762; 24 T. L. R. 403; 1 B. W. 
CG. C. 78, II. L. 


FACTORIES 


C. Use of Machinery or Plant. 


127. For loading or unloading ship—-Employ- 
ment in ‘‘ factory.’’]—-A ship in dock was unload- 
ing by means of an hydraulic crane standing on 
the quay. Employment on the ship at the end 
of the chain worked by the crane was held to be 
employment on, or in, or about a “ factory,’ 
because the crane was machinery or plant used 
for the purpose of unloading the ship to the quay. 
—WOODHAM v. ATLANTIC TRANSPORT Co., [1899] 
1Q.B.15; 68. J. Q. B.17; 79 L. T. 895; 47 
W. R. 105; 15 T. L. R. 513; 43 Sol. Jo. 60; 1 
W. C. OC. 52, C. A. 
me CTIMET :—Folld. Lawson v. Atlantic Transport Co. 


1900), 82 L. T. 77. Refd. Flowers v. Chambers, [1899] 
2Q. B. 1412; Hennessey v. M‘Cabe (1899), 81 L. T. 575. 


_ 128. —— -]|— A workman was employcd 
in unloading bags from a ship in dock to the quay ; 
his work was, with another man, to make up sets 
of bags in the hold which were laid across a rope 
strop. When a set was made up the strop was 
fastened to the hook of the runner of a crane 
which stood upon the quay & was hoisted from 
the hold to the quay. While he was making up 
a set a bag fell on him from behind & he was 
killed. The runner of the crane was not at that 
time on the ship at all, but was ashore :—Ield : 
the workman was being employed on, in, or 
about machinery which was being used in the 
process of unloading to a quay, & therefore on, in, 
or about a “factory” within the meaning of 
Workmen’s Comp. Act, 1897 (c. 37), 8. 7.— 
LAWSON v. ATLANTIC TRANSPORT Co. (1900), 82 
L.T.77; 16 T. L. R. 181; 2 W. C6. CG. 53, CLA 


, 129. —— -J}—(1) A workman employed 
in loading or unloading a ship lying in a deck is 
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1271. For loading or unloading shi 
-—Employment in ** actory."}—A ship 
owner was unloading a vessel at a 


course of unlo 


ading 
employed by the shipowner foll from 
a@ ladder in the ship & was kilicd :— 


AND SHOPS. 


employed on, or in, or about a factory within 
Workmen’s Comp. Act, 1897 (c. 37), s. 7 (L). 


(2) The Act speaks of a dock in general 
terms without reference to whether it is wet or 
dry (STIRLING, L.J.).—CATTERMOLE v. ATLANTIC 
TRANSPORT Oo., (1902]1 K. B. 204; 71L.J.K. B. 
173; 85 L. T. 518; 66 J. P. 4; 50 W. R. 129; 
18 Ne L. R. 102; 46 Sol. Jo. 83; 4 W. C. C. 28, 
C. A. 

Annotations :—As to (1) Refd. Burdon v. Gregson (19086), 
95 L. T. 45. Generally, Mentd. Cribb v. Kynoch (No. 2), 
[1908] 2 K. B. 551. 

130. -J—The addition of the words 
‘* harbour or canal ”’ in the definition of ‘‘ factory ”’ 
contained in 1901 Act, s. 104 (1), which re-enacts 
Factory Act, 1895 (c. 37), s. 23, is a ‘‘ modification ” 
of the provisions of the repealed Act of 1895, 
within Interpretation Act, 1889 (c. 63), 8. 38 (1); 
& therefore in the definition of ‘‘ factory ’’ in 
Workmen’s Comp. Act, 1897 (c. 37), s. 7 (2), the 
reference to the Factory & Workshop Act, 1895 
(c. 37), must now be construed as a reference to 
1901 Act, s. 104. Machinery used in the process 
of unloading a ship in a ‘*‘ harbour,’’ which term 
includes a navigable river, is therefore a ‘' factory ”’ 
within Workmen’s Comp. Act, 1897 (c. 37).— 
STEVENS v. GENERAL STEAM NAVIGATION Co., 
[1903] 1 K. B. 890; 72 L. J. K. B. 417; 88 L. T. 
5642; 67 5. P. 415; 51 W. R. 578; 19 T. LR. 
418; 47 Sol. Jo. 469; 5 W.C. C. 95, C. A. 


131. What constitutes—Staging round 
ship.]}—Nor was the staging outside the ship 
machinery or plant used in the process of loading 
or unloading to or from a dock (A. Ll. SMITH, 
L.J.).—DuRRIE v. WARREN & Co. (1899), 15 
T. L. R. 365; 1 W. C. C. 78, OC. A. 
aenetaion :—Roefd. Hennessey v. McCabe, (1900) 1 Q. B. 














132. ——— Movable doors in ship’s side. }]— 
Iron gangway doors in the side of a ship through 
which cargo is taken & discharged are not plant 
used in the process of loading or unloading.— 
Mevp v. MaciIver (1899), 15 T. L. R. 364; 1 
W. C. C. 76, C. A. 


133. —-- —-— Steam-winch on decx.]—A 
stevedore’s labourer sustained injury by an 
accident while employed on board a steamer lying 
in dock in loading cargo on to the steamer from a 
lighter lying alongside ; the cargo was lifted out 
of the lighter & lowered into the hold by means 
of a steam-winch on the ship’s deck :—Held: the 
steain-winch was not a factory, it not being 
machinery used in the process of loading from a 
dock, wharf, quay or warehouse within Factory & 
Workshop Act, 1895 (c. 37), s. 23, & the workman 
was not entitled to compensation under Workmen’s 
Comp. Act, 1897 (c. 37).—HENNESSEY v. MCCABE, 
{1900} 1 Q. B. 491; 69 L. J.Q.B.173; 811. T. 
575; 64J.P.4; 48 W. R. 231; 16T. L. R. 77; 
2 W. C. C. 80, C. A. 


Annotations :—Refd. Haddock vr. Humphreys (1900), 48 
W. HR. 292; Spencer v. Livett, Frank, [1900] 1 Q. B. 498; 
Burdon v. Gregson (1906), 95 L. T. 45. 


134. ‘‘ Process of loading ’’—-When completed 
— Hatchway secured.|--Lysons v. KNOWLES 
(ANDREW) & Sons, Lrp., STUART v. NIXON & 
Bruce, No. 118, ante. 


Held: when tho acoldent happened, 
the workman was omployed on, or in, 
or about a ‘“ Siri Ga errs v. 
THE ANOHOR LINE (1903), 5 F. (Ct. of 
Sess.) 435.—8COT. 


In tho 
@® workman 
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D. Regulations for Securing Safety. 

185. 1901 Act, s. 79—Powers of Secretary of 
State.|—The Secretary of State has power under 
above sect. of above Act to impose duties, either 

ositive or negative, upon any person upon whom 
it may be necessary to impose such duties in order 
to make the regulations made under the Act 
reasonably practicable for the purpose of securing 
the safety of persons en aged in work certified 
to be dangerous; & therefore regulations purport- 
ing to impose upon the owner of a ship lying at a 
wharf or quay for the purpose of unloading the 
duty of having a gangway from the ship to the 
shore for the use of the persons employed are not. 
ulira vires.—MACKEY v. Monks (PRESTON), [1918] 
A. ©. 59; 87 L. J. P. C. 28; 118 L. T. 65; 82 
J.P.105; 34 T. L. R. 34, H. L. 


136. ---— Order of 1904, reg. 6—Duty of ship- 
owner. |—PItf., a dock labourer in the employment 
of defts., a firm of stevedores, was, with other 
servants of defts., working on the loading of a 
ship in a dock. During the loading defts.’ 
servants so blocked up the iron hold ladders that 
they could not be used, & in consequence some of 
them obtained from the ship a rope ladder which 
was fastened at the top to the coamings of the 
hatch & swung loose some feet from the bottom 
of the hold. Vltf. was going up this ladder when 
it swung & caught his hand between the ladder & 
the coamings, & in trying to free himself he fell 
to the bottom of the hold & was seriously injured. 
There was evidence that after the rope ladder had 
been supplied pltf. complained to defts.’ foreman 
that the ladder was unsafe, & that one of defts. 
himself came & saw the ladder in use & did not 
interfere. Pltf. based his claim on the ground 
that defts. were guilty of statutory negligence 
under Order of 1904, Part IT., reg. 6, under 
1901 Act, s. 79, & on common law negligence :— 
Held: when once it was ascertained that the 
original safe mode of access had gone, that another 
one of obvious danger had been substituted, & that 
defts. had seen the obviously dangerous substitute 
& did not interfere, it followed that defts. were 
negligent, & were therefore responsible to pltf. for 
the accident. 


The statutory duty under Order of 1904, reg. 6, 
of maintaining safe means of access by ladder or 
steps from the deck to the hold in which work is 
being done is imposed on the shipowner & not on 
the stevedore (LORD STERNDALE, M.R.).—Mona- 
GHAN v. RHODES (W. H.) & Son, [1920] 1 K. B. 
487; 89 L. J. K. B. 379; 122 L. T. 537, C. A. 


Annotations :—Refd. Abbott v. Isham (1920), 90 L. J. K. B. 
309; Baker v. James, [1921] 2 K. B. 674. 


137. Uncovered hatchway — Regulations for 
Docks, 1904, reg. 19.]—Resps., who were steve- 
dores, were employed to unload the cargo from a 
ship in dock, &, while unloading the grain from 
No. 2 hold was proceeding, the hatch covers were 
left off No. 3 hold, & the hatchway was left un- 
protected. No. 3 hold contained bunker coals & 
not cargo, & the unloading of the cargo did not 
involve resps.’ using No. 3 hold or its hatchway. 
Resps. were summoned for failing to fence or 
cover the No. 3 bunker hatchway, as required by 


PART IV. SECT. 2, SUB-SECT. 1.—D. 
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above reg., made under 1901 Act, ss. 79, 104. 
No. 3 hold & hatchway were under the control of 
the owners, master, & crew, & not of resps., & 
while the unloading was proceeding at No. 2 
hold the crew were removing bunker coal from 
No. 3 hold. The justices found that the hatch 
covers of No. 3 hold were removed by the crew, 
&, on the ground that the regulations made each 
employer responsible only for the protection of 
the hatchways where he had been employed to 
carry out work, they dismissed the summons :— 
Held: the words of reg. 19, read in connection 
with the other regs., only referred to a case where 
there was more than one hatchway within the 
sphere of the activity of the person carrying out 
the work or of his employees, & therefore the 
justices were right.—OWNER v. Kina (C. J.) & 
Sons, Lrn. (1922), 128 I. T. 307; 86 7. P. 218; 
39 T. L. R. 22; 67 Sol. Jo. 97; 20 L. G. R. 791; 
16 Asp. M. L. C. 107. 


-}—Pitf.’s son, who was a 
joiner’s labourer, was working on a steamship in 
dock at a time when the physical task of lifting 
the cargo had been suspended, but when the 
process of unloading was not yet completed, &, 
in going to fetch an article for a blacksmith em- 
ployed by defts., the owners of the ship, he was 
killed by falling down an unfenced hatchway, 
which was not being used, & which, by above 
reg., made under 1901 Act, ought to have been 
fenced by the owners when the ship was being 
loaded or unloaded. In an action by pltf. under 
the Fatal Accidents Act, 1846 (c. 93), for the loss 
of her son :—Held: as plitf.’3 son was not em- 
ployed on unloading the vessel & therefore there 
was no breach of duty towards him since he was 
not employed in any of the processes mentioned 
in above regs., & as the unloading, though not 
finished, had so completely stopped that it could 
not be said to be still going on within the meaning 
of above reg., the action failed—HOWLETr v. 
SHaw Savin & ALBION Co., Lrp. (1924), 40 
T. 1, R. 778, C. A. 


SuB-SEcT. 2.—WAREHOUSES. 
Sce 1901 Act, s. 104. 


139. What constitutes ‘‘ warehouse ’’—Within 
Workmen’s Compensation Acts—Contiguity to 
water or docks.]—- WILLMoTr v. PATON, No. J, 
ante. 


140. —_—- ——— Store attached to retail business. ] 
—The term “ factory ’’ was described by Factory 
& Workshop Act, 1901. Taking the widest 
description given in the Act—namely, that in 
sect. 149 (1) (c)—the question was whether the 
case came within it. . . . The judge had come to 
the conclusion that appct. was not at the time of 
the accident employed on, in, or about a factory. 
Unless they could say as a matter of law that the 
particular point in the corridor where appct. was 
injured was ‘‘ about ’’ a factory, the decision could 
not be disturbed. . . . It was then said that the 
block in Westbourne Grove was a ‘ warehouse ”’ 


bel 975; 44 Sc. L. R. 686; 158. L. T, 
eld: this 78.—SCOT. 
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Sect. 2.— Employment in or about docks, building 
operations, railways, etc.: Sub-sects. 2, 3 & 4.] 


within Workmen’s Comp. Act, 1897 (c. 37), 8. 7. 
Unless appct. could show as a matter of law that 
the particular stores, used & situated as they were, 
necessarily constituted a warehouse, he could not 
succeed. ... The judge said he regarded the 
storage as merely ancillary to the retail business 
carried on in that part of the premises (COLLINS, 
M.R.).—BouRR v. WHITELEY (WILLIAM), LTp. 
(1902), 19 T. L. R. 117; 5 W. CG. C. 102. 
Annotations :—Refd. Green v. Britten & Gilson, [1904] 1 
K. B. 350; Moreton ¢. Reeve, [1907] 2 K. B. 401. 

---+-There is no absolute 
rule of law that a store attached to a retail business 
cannot be a warehouse within Workmen’s Comp. 
Act, 1897 (c. 37), s. 7 (2).—MORETON v. REEVE, 
[1907]2 K. B. 401; 761. J. K. B. 850; 97 L. T. 
U3; 9 W.C. C. 72, C. A. 


142. —— Store attached to wholesale 
business.}—A place used in connection with, or as 
ancillary to, a wholesale business, for the storage 
of goods in large quantities to be sold in the 
business, is a warchouse within Workmen’s Comp. 
Act, 1897 (c. 37), s. 7 (2).—GREEN v. BRITTEN & 
Giison, [1904] 1 K. B. 350; 73 1. J. K. B. 126; 
89 L. T. 7138; 68 J. P. 189; 52 W. R. 198; 20 
T. L. R. 1163 48 Sol. Jo. 177; 6 W.C. C. 82, C. A. 
Annotations :—Expld. Moreton v. RNoeve, [1907] 2 K. B. 401. 

Refd. Adams vr. G. W. Ry. (1903), 6 W. C. C. 87; Carter 


v. Shipway (1906), 8 W. C. C. 37; Doswell v. Cowell 
(1906), 95 L. ‘I’. 38. 


143. —— Not dumping ground for waste 
material.}—Resps. were the owners of a yard 
which was open to the sky where they chiefly kept 
stacks of old wood paving & stacks of old scrap 
iron. There was also a blacksmith’s forge & shop, 
& some stables in the yard, & the yard was also 
used by resps.’ servants for the purpose of sharpen- 
ing picks, facing hammers, & repairing & painting 
carts. Resps. sometimes sold the old wood 
paving to dealers as fire wood. A workman in 
the employment of resps. was injured by an acci- 
dent while shifting scrap iron in the yard. In 
proceedings to assess compensation, under Work- 
men’s Comp. Act, 1897 (c. 37), the county ct. 
judge found that the yard was a gencral dumping 
ground for waste & other materials, & was not a 
‘*‘ warehouse ”’ within the definition of ‘‘ factory ”’ 
in Workmen’s Comp. Act, 1897 (c. 37), 8. 7 (2) :— 
Held: the county ct. judge was justified in so 
finding, a mere dumping ground being outside 
anything which could be called a warchouse.— 
BUCKINGHAM v. FULHAM CORPN. (1905), 69 J. P. 
297; 53 W. R. 628; 21 T. L. R. 5113; 49 Sol. Jo. 
515; 31. G. R. 926; 7 W.C. C. 79, C. A. 


144. Whether necessity for roof.]—Mup- 
DLETON v. WADE & Son (1905), cited in 53 W. R. 
at p. 629, C. A. 

Annotation : . B s » C, 
eee arom uckingham v. Fulham B. C. (1905), 

See, now, Workmen’s Comp. Act, 1906 (c. 58) ; 

&, generally, MASTER & SERVANT. 


145. ‘* Actual use or occupation ’’—Contractors 
occupation limited—To purposes of work required. } 


FACTORIES 











A warehouse used in connection with 
& retail business is a ‘“ warehouse ”’ 
within Workmen's Compensation Act, 
lh. 8. 8S. 1920, c, 210, s. 8 (5), defining 

factory.”. The distinction made in 
certain cases by English decisions 
between such a warehouse & a ware- 


house used in conncction with a 
wholesale business is not s#pplicable 
to said Act.—WrisBRoT v. REINHORN, 
(1921) 2 W. Ww. RnR. 510 > 14 Sask. I. K. 
265 , 59 D. L. R, 558.—CAN. 


n- - ee }- COLVINE v. 


AND Snuors. 


—Resps. contracted with the Govt. to erect 
certain pigeon-holes upon the upper floor of a 
warehouse which had just been built within the 
precincts of Woolwich Dockyard by other con- 
tractors. A workman who, with other men, was 
employed by resps. upon that work, was killed by 
an accident arising out of & in the course of his 
employment. At the time when the accident 
happened the lower floor of the warehouse was 
already used by the Govt. for the storage of 
military accoutrements; the foreman & two 
workmen of the contractor for the building were 
working on the upper floor; & the Govt. by their 
own men were fixing hydraulic cranes at each end 
of the upper floor. The Govt. clerk of the works 
was in charge of the work to see that the men did 
their duty, & that the contractors complied with 
the specifications. The warehouse was locked & 
unlocked by the person in charge of the dockyard, 
& the keys were kept by the man at the gates. 
Upon a claim by the wife of the deceased man for 
compensation :—Held : resps. had the actual use 
or occupation of the warehouse so far as was 
necessary to enable them to execute the work 
they had contracted to do, & they were therefore 
occupiers of a factory within 1901 Act, s. 104; & 
consequently ‘‘ undertakers ’’ within Workmen’s 
Comp. Act, 1897 (c. 37), s. 7 (2).—WEAVINGS ¥. 
Kink & RANDALL, [1904] 1 K. B. 213; 73 3. J. 
K. B. 77; 891. T. 577; 68 J.P. 91; 52 W. RR. 
209; 20 T. L. R. 152; 6 W.C. C. 95, C. A. 

Annotation :—Retd. Burdon rv. Gregson (1906), 95 L. T. 45. 

Compare Nos. 117-126, ante. 


SUB-SECT. 3.—WHARVES. 
See 1901 Act, s. 104. 


146. Whether a factory—Under Workmen’s 
Compensation Acts—-No machinery used.]— A 
wharf at the side of a canal, on which no machinery 
is used, is not a factory within Workmen’s Comp. 
Act, 1897 (c. 37), 8. 7, unless it is a wharf to which 
some provision of the Factory Acts is applied by 
the Factory & Workshop Act, 1895 (c. 37).— 
Harr v. SNOWDEN, HUBBARD & Co., [1899] 2 
Q. B. 136; 68 L. J. Q. B. 645; 80 L. IT. 554 3 47 
W. R. 486; 15 T. L. R. 3263 1 W. C. C. 73, CL. A. 
Annotations :—N.F. Barrett »r. Kemp, [1904] 1 K. BB. 517. 

Refd. Hennessy vr. McCabe (1890), 69 L. J. Q. B. 173. 

147. -}—Every wharf is a factory 
within Workmen’s Comp. Act, 1897 (c. 37), 
whether any provision of the Factory Acts is 
applied to it or not. BARRETT v. KEMP BROTHERS, 
[1904] 1 K. B. 517; 73 L. J. K. B. 138; 90 L. T. 
305; 68 J. P. 196; 52 W. R. 257; 20 T. L. ht. 
162; 48 Sol. Jo. 176; 6 W.C. O. 78, C, A. 
Annotation ;— Apia. Pacific Stcam Navigation Co. v. Pugh 

(1907), 23 T. L. R. 622. 

148. What is a wharf—Timber yard—Distant 
from water. }—For the ae of unloading timber 
from timber-ships a dock board provided quay or 
wharf space running inland for 150 yards from the 
water’s edge; at the further end of this space 
was a fence with gates at intervals, behind which 








ANDERSON & GIBR (1902), 6 F. (Ct. 
of Soss.) 255.—8COT. 


.oe—-_ 





Yard used for storing 

For road repuirs.}--M' Ewan 
v. PerTH Magistrates (1905), 7 F. 
(Ct. of Sean.) 714.—B8COT. 
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came a series of yards leased by the dock board 
to different timber merchants for storing their 
timber, the whole being the property of the dock 
board, & separated by a wall from the surrounding 
property. A workman employed by a firm of 

rs was killed while moving a log of timber in 
one of the yards leased to a firm of timber mer- 
chante :—Held: (1) the word ‘ wharf’ as used 
in Factory & Workshop Act, 1895 (c. 37), s. 23, & 
Workmen’s Comp. Act, 1897 (c. 37), s. 7 (2), must 
be construed in its ordinary & popular significa- 
tion of a place contiguous to water over which 
goods pass in the process of loading & unloading ; 
(2) the yard where the accident happened was not 
a& wharf within those sects., & the employment of 
deceased was therefore not one to which the 
Workmen’s Uomp. Act, 1897 (c. 37), applied.— 
Happock v. ITUMPHREY, [1900| 1 Q. B. 609; 69 
L. J. Q. B. 327; 82 L. T. 72; Of J. P. 863 48 
W. R. 292; 16 T. L. R. 1433 2 W. C. OC. 77, C. A. 


.1nnotations :-—As to (1) Retd. Moreton v. Reeve (1907), 97 
Pereiere As to (2) Distd. Kenny v. Harrison, [1902] 


— ee ee ume 





149. -}—An accident happened 
in Oct. 1900, to a workman, while engaged in 
removing timber from a stack upon a piece of land, 
which was within the ambit of a system of docks 
belonging to a railway co. & which had been let 
by the co. to timber merchants, for the storage of 
timber. This piece of land was about forty yards 
from the water of adock. Between it & the water 
ran the lines of a dock railway or tramway, but 
it was not separated from the adjoining wharf or 
quay space by any fence or other such physical 
barrier. Timber had sometimes been landed from 
the dock, & brought to the piece of land, but during 
the year 1900 all the timber stacked thereon had 
been landed from other docks forming part of the 
dock system more or less remote, & brought to the 

iece of land by rail. Ona claim by the workman 
or compensation under the Workmen’s Comp. 
Act, 1897 (c. 37), the county ct. judge found as a 
fact that the place where the accident happened 
was a factory as being a dock, wharf or quay 
within Workmen’s Comp. Act, 1897 (c. 37), 
8. 7 (2):—Held: there was evidence to support 
his finding, & therefore the ct. were bound by it.— 
KENNY v. HARRISON, [1902] 2 K. B. 168; 71 
I. - K. B. 783; 87 L. T. 318; 4 W. C. C. 60, 
O. A. 


150. ——— Moored structure in river—Not con- 
nected with shore.|—A structure moored in a 
river at some distance from, & not connected with, 
the shore, which was used for the purpose of dis- 
charging coal from ships into barges :—-Held: to 
be a ‘‘ wharf’’ within Factory & Workshop Act, 
1895 (c. 37), s. 23, (1), & therefore a ‘ factory ”’ 
within Workmen’s Comp. Act, 1897 (c. 37), 
8s. 7 (2).—E.uis v. Corny & Son, Lrp., [1902] 1 
K. B. 38; 71 L. J. K. B. 72; 85 L. T. 499; 66 
J. P. 116; 50 W. R. 181; 18 T. L. BR. 28; 46 
Sol. Jo. 67; 4 W.C. C. 62, 0. A. 


151. Pontoon.]—-Appct., a seaman em- 
poved on a steamship as a man, was injured 
y accident while attending to the boilers. At the 
time of the accident the ship was made fast by 
ropes to a pontoon & gangways were out, connect- 
ing the pontoon with the ship, for the purpose of 
embarking passengers. In proceedings under 
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Workmen’s Oomp. Act, 1897 (c. 37) :—Held: the 
employment of appct. had no connection with the 
purpose for which his employers had the use of the 
pontoon, &, therefore, he was not employed 
‘** about” a wharf, & consednent not “ about” a 
“factory ’? within Workmen’s Oomp. Act, 1897 
(c. 387), s. 7 (1)—OWENS v. CAMPBELL, LTD., 
[1904] 2 K. B. 60; 73 L. J. K. B. 634; 90 L. T. 
811; 68 J. P. 410; 52 W. R. 481; 20 T. L. R. 
459; 48 Sol. Jo. 456; 6 W. O. 0. 54, C. A. 

srnciation :—Consd. Houlder Line v. Griffin, [1905] A. C. 


See, now, Workmen’s Comp. Act, 1906 (c. 58); 
&, generally, MASTER & SERVANT. 


SuB-sECT. 4.—BUILDING OPERATIONS. 


Notre.—Cases decided under Workmen’s Com- 
pensation Act, 1897 (c. 37) (repealed) are inserted 
as interpreting similar provisions under the Factory 
Acts. 


See 1901 Act, s. 105. 


152. ‘* Building ’’—-Temporary wooden plat- 
form—For steam crane.}—A temporary wooden 
structure of a substantial nature, such as a plat- 
form of sixty-two fect in height for a steam crane, 
to be used in the construction of a building may 
be a building within Workmen’s Comp. Act, 1897 
(c. 37), 8s. 7 (1).—AYLWARD v. MATTHEWS, [1905] 
1K. B. 343; 92 L. T. 189; 53 W. R. 292; 21 
T. L. R. 196; 49 Sol. Jo. 221; 7 W.C. OC. 49, C. A. 


153. ‘‘ Mechanical power ’’——-Steam engine 
driving mortar pan.]—A workman was employed 
in a shed to look after a steam engine connected 
with a mortar pan for mixing mortar for use on a 
building near at hand. While so employed he 
sustained personal injuries through an accident :— 
Held: as the engine was being temporarily used 
for the purpose of the construction of a building, 
the provisions mentioned in Factory & Workshop 
Act, 1895 (c. 37), s. 23, had effect as if the shed 
were a factory; so that a provision of the Act, 
namely s. 4 relating to the power to make an order 
as to a dangerous machine used in a factory, 
applied to the engine, which therefore came within 
the definition of a factory in Workmen’s Comp. 
Act, 1897 (c. 37), 8. 7, & compensation could be 
claimed under that sect.—McNICHOLAS v. DAWSON 
& Son, [1899] 1 Q. B. 773; 68 L. J. Q. B. 470; 
80 L. T. 317; 47 W. R. 500; 15 T. L. R. 242; 
43 Sol. Jo. 212; 1 W.C. CO. 80, 0. A. 
Annotations :—Consd. Fenn v. Miller, [1900] 1 Q. B. 788. 

Refd. Hennessy v. McCabo (1899), 69 L. J. Q. B. 173; 
Hees v. Thomas (1899), 68 L. J. Q. B. 539; ‘ 
L. & Y. Ry. (1903), 89 L. T. 176; Upton v. G.C. R 
[1924] A. C, 302. 


154. ‘* Exceeding thirty feet in height ’’—Date 
at which ascertained—Time of accident—Building 
not completed.}—Where an accident happens to a 
workmen employed on, in, or about a building in 
the course of construction which, although intended 
when completed to exceed thirty feet in height, 
does not at the time of the accident exceed that 
height the Workmen’s Comp. Act, 1897 (c. 387), 
does not apply.—Brm..iInes v. Hortoway, [1899] 
1Q. B.70; 68 L. J. Q.B.16; 79 L. T. 396; 47 


PART IV. SECT. 2, SUB-SECT. 4. pensation Act, 1897, 8. 7 (1), ma painting & white washing is portion 

p. ‘ Repair’ — What is— Whether nolude pain white iB of the work necessary to ih the 
painting interior of butiding.}—The dubbing the ce ling & walls of the building. — REDDY 0. BRODERIOK, 
word “repair”? in Workmen’s Com- interior of a building, where the (1901) 21. R. 328.—IR. 


922 


Sect. 2.—Employment in or atout docks, building 
operations, railwaya, etc. : Swb-sect. 4.) 


W. R. 105; 15 T. L. BR. 53; 48 Sol. Jo. 60; 1 
W. C. C. 59, C. A. Bete 
notati :-—Co a. TS, 
AntOL] A Cc. Const. sid: arecrach 6. Nowe 11202] tK.B. 
211. Refd. Knight v. Cubitt, [1902] 1 K. B. 31. 
155. -J}— McGRratTu vt. 
NEILL & Sons, No. 158, post. 


156. How ascertained—Contiguous build- 
ings of greater & lesser height—Used for same 
urpose.}—Internal communication between a 
building over thirty feet high & an adjoining 
building less than that height, coupled with the 
fact that the same business is carried on in both 
buildings, is not evidence to justify a finding that 
the lower building is a part of the higher & that a 
workman injured while engaged in demolishing 
the lower building is employed on the demolition 
of a building exceeding thirty feet in height within 
Workmen’s Comp. Act, 1897 (c. 37), s. 7 (1). 


All that had happened was that a connection 
had been made internally between the two 
buildings, but this does not make the lesser a part 
of the greater. The mere fact that the public 
house business was carried on in both buildings 
does not make them both thirty feet high (A. L. 
SMITH, L.J.).—Rixsom v. PRITCHARD & RENWICK, 
{1900} 1 Q. B. 800: 69 L. J. Q. B. 494; 82 L. T. 
186; 16 TT. L. R. 250; 2 W. C. C. 63, C. A. 
Annotation :—Consd. Hartley v. Quick, [1905] 1 K. B. 359. 


157. ——— Measurement from ground to 
roof.}—Was the height of this building to be 
measured from the ground to the top of the 
upright walls, or to the top of the roof ? It is not 
necessary to say whether the height of the building 
below the ground level can be taken into considera- 
tion, for in this case the building was admittedly 
more than thirty feet high from the ground up 
to the ridge of the roof, to which point, I think, 
the measurement should be taken (A. L. Smitu, 
I..J.).—-H ODDINOTT v. NEWTON, CHAMBERS & Cov., 
[1899] 1Q. B. 1018; 68 L. J. Q. B. 495; 80 L. T. 
559; 47 W. R. 499; 15 T. 1. BR. 299; 43 Sol. Jo. 
397; 1 W. C. C. 62, C. A.3 on appeal, [1901] 
A. C. 49, Hi. L. 

Annotations :—Refd. Mason r. Dean (1900), 82 L. T. 139. 




















Mentd. Maude v. Brook, [1900] 1 Q. B. 575: Dredge v. 
Conway, Jones, [1901] 2 K. I. 42; Ferguson v. Green, 
[1901] 1 K. B. 25; Coo e tv. Wright, (1902 


er & Cran 

A. C. 302 ; McGrath ». Nelil, [190211 K. B. 211; Marshal 

v. Rudeforth (1902), 71 L. J. K. B. 781; Veazey v. Chattle, 

[1902] 1 K. B. 494; Elvin v. Woodward, [1903] 1 K. B. 

838; Fenton r. Thorley, [1903] A. C. 443; Crowther t. 

West Riding Window Cleaning Co., [1904) 1 K. B. 232; 

O’Brien r. Dobbie, {1905} 1 K. B. 346; Bagnall v. Levin- 

stein, [1907] 1 K. B. 531. 

158, ——- ——— Whether from top or bottom of 
footings.}—On an application for compensation 
under Workmen’s Comp. Act, 1897 (c. 37), it was 
eae that appct. was injured in the course of 
iis employment on a building which, whether 
measured from the bottom or from the top of the 
footings, was more than thirty feet in height. 
There was evidence that, at the time of the 
accident, the footings had been filled in, & that 
the building had not reached the stage at which 
more than the footings had been covered in. The 
county ct. judge took the lowest part of the foot- 
ings as the point from which to estimate the 
height of the building, & made an award in 
favour of aprees :—Held: the height of the build- 
ing to be determined was the height at the time 
of the accident, &, there being no evidence that 
at the time anything more than the footings had 
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been covered in, the height of the building might 
have been taken from the top of the footings, &, 
as the height so measured exceeded thirty feet, 
the award must be upheld.—McGratu v. NEILL & 
Sons, [1902] 1 K. B. 211; 71L. J. K. B. 58; 66 
J. P. 180; 18 T. L. R. 36; 46 Sol. Jo. 48; 4 
W. C. C. 47, C. A. 


159. ——— Demolition below thirty feet—Party 
wall over thirty feet left standing.}—A firm of 
builders entered into a contract with the owner 
of two adjoining houses in a street, numbered 
respectively 16 & 17, for the demolition of No. 17 
& the erection of a new building on the site of it, 
& for alterations & repairs to No. 16. The firm 
habitually entered into contracts for the demolition 
of buildings & the erection of new buildings on 
their sites. It was, however, their practice not 
to execute the work of demolition themselves, 
but to sub-contract for that work with another 
person, which they accordingly did with regard 
to the house No. 17. The two houses respectively, 
& the party wall common to both, were of a height 
exceeding thirty feet. An accident happened to 
a workman employed by the sub-contractor in the 
demolition of No. 17 in the course of his employ- 
ment, which caused his death. At the time of 
the accident No. 17 had been reduced to a height 
of about eleven feet, excepting the party wall, 
which was not to be pulled down, & remained 
standing. On a claim by the workman’s widow 
for compensation for herself & children as de- 
pendants on the deceased under the Workmen's 
Comp. Act, 1897 (c. 37), the county ct. judge 
found that the workman was employed in the 
demolition of a building which at the time of the 
accident exceeded thirty feet in height, & that 
the builders were liable to make compensation to 
his dependants under Workmen’s Comp. Act, 
1897 (c. 37), 8s. 4:—Held: there was evidence to 
support the county ct. judge's finding as above 
mentioned ; the builders were ‘‘ undertakers ”’ of 
the work of demolition within the meaning of the 
Workmen’s Comp. Act, 1897 (c. 37), 8. 7 (2); that 
work was not merely ancillary to their business ; 
& therefore they were liable under Workmen's 

jomp. Act, 1897 (c. 37), s. 4. —-K NIGHT v. CUBITT 
& Co., [1902] 1 K. B. 31; 71 L. J. K. B. 65; 85 
].. T. 526; 663. P.52; 50 W.R.113; 18 T.L. BR. 
206; 46 Sol. Jo. 49; 4 W.C. C. 42, C. A. 
Annotations :—Consd. Bush rv. Hawos. [1902] 1 K. B. 216° 

Hartley ». Quick, (1905) 1 K. B. 359. ofd. Wagstaff 

«. Perks. Firth, Third Party (1902), 87 L. ‘I’. 558. 

160. Extension of building over thirty feet 
~—Accident before thirty feet reached.]|—-The em- 
ployer of a workman entered into a contract for 
the construction of a building by way of addition 
to an existing building, which exceeded thirty feet 
in height. The new building, when completed, 
was to form one building with the existing build- 
ing, to be used as a station for generating electric 
power; & for that purpose it was intended that 
the walls of the new building should be built into 
the end wall of the existing building, & that altera- 
tions should be made in that building. At the 
time when the accident happened, the new 
building was being constructed by means of a 
scaffolding, but no part of it had reached the 
height of thirty feet. Its walls had not been con- 
nected with that of the old building, but some of 
the foating for the walls were in actual contact 
with that building. The workman, while enueacd 
in the building operations of the new building, 
sustained injuries from an accident arising out of 
& in the course of his employment, in respect of 
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which he claimed compensation under the Work- 
men’s oie Act, 1897 (c. 37) :—Held: the case 
being one of a new building by way of an extension 
of the old building, which involved alteration of 
that building, the workman might be regarded as 
having been oe plexed about a building which 
exceeded thirty feet in height, &, therefore, was 
entitled to compensation.—HartTLEY v. QUICK, 
{1905} 1 K. B. 359; 74 L. J. K. B. 257; 92 L. T. 
191; 21 T. L. R. 207; 7 W.C. C. 51, C. A. 


161. ‘* Construction ’? —— Operation included 
under— Building altered after completion.]-— 
(1) Workmen’s Comp. Act, 1897 (c. 37), 8s. 7 (1), 
applies only (inter alia) to employment on, in, or 
about any building which exceeds thirty feet in 
height, ‘‘ & is being constructed or repaired by 
means of scaffolding.’’ These words do not con- 
fine the employment to the construction or repair 
of the building as a whole. ‘‘ Construction ’’ here 
includes a case where the building has been con- 
structed & believed to be complete, but having 
been afterwards thought to be faulty & unstable is 


being strengthened by the addition of stays & 
supports. 


The question, after all, must be what is con- 
struction & what is repair in this Act of Parliament. 
I do not think that ‘“‘ construction ’’ can be limited 
to the original construction. That would be in 
effect substituting ‘‘ erection ’’ for ‘‘ construction.”’ 
Nor do I think that ‘‘ construction ” & “‘ repair” 
can be limited to the construction & repair of a 
building ‘‘as a whole.’’ It seems to me that 
whenever new material is put into a building so 
that it becomes an integral part of the structure, 
you have something in the nature of construction, 
& that a building which is being so treated is being 
constructed within the Act. Now if this be 
** construction’ it cannot matter in the least 
whether the work is taken in hand immediately 
after the erection of the building, or not com- 
menced until months or even years later. What 
has to be looked to is the thing done, not the 
motive for doing it, or the relative dates of the 
erection of the building & its subsequent alteration. 
Construction, repair, demolition, these three 
operations cover every phase in the life of a 
building (LORD MACNAGHTEN). 


(2) ‘‘ Scaffolding ’’ may be external or internal 
& includes an internal staging arranged with 
planks & trestles & without poles. 


(3) The question whether a temporary staging 
is a scaffolding within the Act, is not a mere 
question of fact on which the finding of the 
county ct. judge is final. It is a mixed question 
of fact & law. When the facts are ascertained it 
is a question of law on which the Ct. of Appeal is, 
I think, bound to express an opinion (LORD 
MACNAGHTEN).—HODDINOTT v. NEWTON, CHAM- 
BERS & Co., [1901] A. C. 49; 70 L. J. Q. B. 150; 
84 L. T.1; 49 W. R. 380; 17 T. L. R. 1343; 45 
Sol. Jo. 115; 3 W. C0. 0. 74, H. L.; revsg., [1899] 
1 Q. B. 1018, C. A. 

Annotations :—As to (1) Apld. Dredge v. 

ne K. B. 42. Consd. Voaeey v. 

1 K. B. 494. BRefd. McGrath v. Neill, [1902] 1 K. B. 
As to (2) Consd. Maude v. Brook, (1900] 1 Q. B. 575; 
Marshall », Rudeforth (1902), 71 L. J. K. B. 781. Ae OAD 
Consd. Elvin v. Woodward, [1903] 1 K. B. 838. id. 
yermueon v. Groen, (1901) 1 K. B. 25; Fenton v. Thorley, 

{1903} A. ©. 443; Crowther v. West Riding Window 
Clean Co., [1904] 1 K. B. 232; O’Brien v. Dobbie, 
(1905) 1 K. B. 346; Bagnal v. Levinstein, [1907] 1 K. B. 
631. ally, Mentd. Cooper & Crane v. Wright, 
[1902] A. C, 302. 

162. ——- ~——— Whether decorative work.]— 
The facts are simple. <A firm had contracted to 


Conway, Jones, 
Chattle, ath 
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build a theatre. In the contract there was a pro- 
vision that as regards part of the work, the 
building owner might, if he pleased, take it out 
of their hands & give it to somebody else; this 
was done, & the work, which has been called 
decorative work, was put in the hands of resps., 
who contracted separately with the owner for it. 
While resps. were carrying out this work, applt.’s 
husband a workman in their employment, met 
with his death through an accident to the scaffold 
board on which he was standing. It is to be 
remarked that at the time of the accident the 
theatre was not a completed building. The work 
which resps. contracted to do was work done to 
the building while in course of construction, & 
was necessary to make it a completed building as 
regards construction. They had to supply & fix 

a moulded ceiling of considerable weight, to 

provide & fix columns & caps for the private 

boxes, arches for the stalls & such like matters. 

Under the contract there was also decoration pure 

& simple which resps. had to execute, but it is 

not necessary for us to say whether decoration 

comes within the meaning of construction, for 
there is ample evidence to show that resps. had to 
perform matters of construction under their con- 
tract (A. L. Sirs, L.J.)—Mason v. DEAN 

(A. R.), Lrp., [1900] 1 Q. B. 770; 69 L. J. Q. B. 

858; 82 L. T. 1389; 64 J. P. 244; 48 W. R. 353 ; 

16 T. L. R. 212; 2 W. C. C. 91, C. A. 

Annotations :—Consd. Cass v. Butler, [1900] 1 Q. B. 777; 
Cooper & Crane v. Wright, [1902] A. C. 302; Wagstaff r. 
Perks, Firth, Third Party (1902), 87 L. T. 558. Refd. 
Stead v. Moore (1900), 2 W. C. C. 96; Fletcher v. Hawley 
(1905), 21 T. L. R. 191. 

163. ——- When completed—After scaffolding 
removed—Though in use before.}—A building con 
structed by means of a scaffolding is ‘‘ being con- 
structed’ within Workmen’s Comp. Act, 1897 
(c. 87), s. 7, until the scaffolding has been taken 
down. A builder erected a scaffolding for the 

urpose of raising building materials from a lower 
evel to the higher level on which stood the build- 
ing which he was constructing. After the building 
was complete & while it was in actual use a work- 
man was injured as he was removing gear from 
this scaffolding :—Held: the workman was em- 
ployed on a building which was ‘‘ being con- 
structed’ by means of a scaffolding, & was 
entitled to compensation under Workmen’s Comp. 

Act, 1897 (c. 37).—Frip v. FENTON (1900), 69 

L. J. Q. B. 436; 82 L. T. 193; 16 T. L. R. 267; 

44 Sol. Jo. 312; 2 W. C. C. 66, C. A. 

Annotations :—Apld. Plant v. Wright, [1905] 1 K. B. 353. 
Refd. McCabe v. Jopling & Palmer's Travelling Cradle, 
(1904) 1 K. B. 222. 

164. After plumbing work measured 
up.}—The employers of a workman had entered 
into a sub-contract for the execution by them of 
the plumbing work included in a contract for the 
erection of a factory, which exceeded thirty feet 
in height. It was necessary under the sub- 
contract that the plumbing work should be 
Measured up when completed. At the time when 
the accident occurred, the plumbing work had been 
finished, though not measured up, but the con- 
struction of the factory was not complete, & steam 
pipes were being fitted in it by means of a scaffold- 
ing. The workman, while employed in measuring 
up the plumbing work, sustained injury through 
an accident arising out of & in the course of that 
employment, in respect of which he claimed com- 
pensation under the Workmen’s Comp. Act, 1897 
(c. 37) :—Held : the measuring up of the plumbing 
work being incidental to part of the work of 
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Sect. 2.—Employment in or about docks, building 
operations, railways, etc.: Sub-sects. 4 & 5.] 


constructing the building, the workmen was 
entitled to compensation under the Workmen’s 
Comp. Act, 1897 (c. 37), as having been, at the 
time of the accident, employed by the undertakers 
on, in, or about a building which exceeded thirty 
feet in height, & was being constructed by means 
of a scaffolding, within Workmen’s Comp. Act, 
1897 (c. 37).—\PLANT v. WRIGHT & Co., [1905] 1 
K. B. 3538; 71 1. J. K. B. 331; 92 L. T. 720; 
53 W. R. 358; 21 T. L. R. 2173; 7 W. C. CG. 63, 
C. A. 

165. ‘‘ Repair ’’—What is— Whether painting 
outside of building.}—By Workmen's Comp. Act, 
1897 (c. 37), s. 7 (1), the Act is to apply (inter 
alia) to employment “‘ on, in, or about any build- 
ing which exceeds thirty feet in height, & is either 
being constructed or repaired by means of a 
scafiolding.’’ The outside of a house, more than 
thirty feet high, was being painted by workmen 
using ladders for the purpose; one of the men 
was killed by the breaking of the rung of the ladder 
on which he was standing. There was a board, 
one end of which was tied to a rung of one of the 
ladders, the other end resting on the sill of a 
window :—Held: (1) the house was not being 
constructed or repaired by means of a scaffolding, 
& the Act did not apply. (2) Painting the outside 
of a house is not ‘repair,’’ nor are ladders 
‘‘ scaffolding ’’ within Workmen’s Comp. <Act, 
1897 (c. 37), 8. 7 (1).—Woop v. WALSH & Sons, 
[1899] 1 Q. B. 1009; 68 L. J. Q. B. 492; 80 
1. T. 345; 63 J. P. 212; 47 W. RR. 5043; 15 
7" a R. 279; 43 Sol. Jo. 350; 1 W. OC. C. 68, 


Annotations :—-As to (1) Consd. Mason v. Dean, [1900] 1 
Q. B..770.. N.F. Dredge v. Conway, Jones, (1901} 2 K. B. 
42. Overd. Hoddinott ». Newton, Chambers, [1901 F 

Refd. Ferguson v. Green, [1901] 1 K. B. 25. 
Consd. Maude v. Brook, [1900] 1 ay LB. 575; : 
Chattle, [1902] 1 K. B. 494. Refd. Marshall v. Rudeforth 
(1902), 71 L. J. K. B. 781. Generally, d. Lysons v. 
ls £2900), 82 L. T. 189; Spencer v. Livett (1900), 

; ; -}—A workman employed 

in whitewashing a ceiling, in a house exceeding 

thirty feet in height, fell from a scaffolding on 
which he was standing, & was killed. In an 
action by his widow to recover compensation :— 

Held: the employment of deceased was in a 

building which was being repaired within Work- 

men’s Comp. Act, 1897 (c. 37), s. 7 (1), & that 
appct. was entitled to an award. 


Painting, as one of the operations to which a 
building is exposed, comes under the head of 
repair, & if painting, then equally whitewashing 
(A. L. SMITH, M.R.).—DREDGE v. CONWAY, JONES 
& Co., [1901] 2 K. B. 42; 70 L. J. K. B. 494; 84 
L. T. 345; 49 W. R. 518; 17 T. L. R. 355; 8 
W. C. C. 104, C. A. 


Annotation :-—Refd. McCabe A Jopling & Palmer’s Travelling 


Cradle, {1904} 1 K. B. 22 
167. —— -—— Whitewashing.}—DreparE v. 
Conway, JONES & Co., No. 166, anie. 


168. ——- When completed—After scaffolding 
removed.|—The contractor for the repair of a 
building over thirty feet in height entered into a 
sub-contract with another person for the supply & 
erection of a scaffolding for the purpose of the 
work & its subsequent removal. A workman in 
the employ of the sub-contractor, while engaged 
in the removal of the scaffolding, met with an 
accident which caused his death. His dependants 
having recovered compensation under Workmen’s 


Factories AND SHOPS. 


Comp. Act, 1897 (c. 37), s. 4, against the principal 
contractor :—Held: the latter was entitled to 
indemnify against the sub-contractor under that 
sect. on the ground that he was the ‘‘ undertaker ”’ 
in respect of an essential portion of the work of 
repair.—McCCABF: v. JOPILING & PALMER’S TRAVEL- 
LING ORADLE, Lap., [1904] 1 K. B. 222; 78 
L. J. K. B. 129; 89 L. T. 624; 68 J. P. 121; 52 
W. R. 358; 20 T. L. R. 1193; 6 W. C. CO. 100, 
C. A. 

Annotation :—Apld. Piant vr. Wright, [1905] 1 K. B. 353. 


Compare No. 163, ante. 


169. ‘* Scaffolding ’’—-What is—Whether ques- 
tion of fact alone.}—By Workmen’s Comp. Act, 
1897 (c. 37), 8s: 7 (1), the Act is to apply (inter 
alia) to employment ‘‘on, in, or about any 
building which exceeds thirty feet in height, & 
is either being constructed or repaired by means 
of a scaffolding.’’ A new house more than thirty 
feet high had been roofed in & the external scaffold- 
ing removed. Appct. was engaged in plastering 
the walls & cciling in one of the rooms, & in order 
to reach his work was standing on a structure of 
trestles with boards on them. While at work in 
this manner he met with an accident, for which 
he claimed compensation. An arbitrator ap- 
pointed by a county ct. judge decided that the 
structure was not a scaffolding & refused to make 
an award of compensation, but referred the matter 
to the county ct. judge, who reversed the decision 
of the arbitrator & awarded compensation pro- 
visionally settled by the arbitrator :—Held: the 
question whether the structure was a scaffolding 
or not was a question of fact for the arbitrator, & 
his finding was not open to review.— FERGUSON v. 
GREEN, [1901] 1 K. B. 25; 70 L. J. Q. B. 21; 
83 L. T. 461; 64 J. P. 819; 49 W. R. 105; 17 
T.L. R. 413; 3W.C.C. 113; 45 Sol. Jo. 58, CO. A. 
cay acne ty :—Refd. Hoddinott v. Newton, Chambers, [1903] 


170. ——- ——- ——.] — Hopprinorr v. NEw- 
TON, CHAMBERS & Co., No. 161, ante. 
171. ——- Decision of county court judge — How 


far binding. ]—A workman, employed on a building 
which was under repair & exceeded thirty feet in 
height fell, from a ladder, on one of the rungs of 
which he was standing, for the purpose of doing 
work which was necessary on the building. The 
ladder had been used on previous occasions & on 
the same day for a similar purpose. On a claim 
for compensation the county ct. judge held that 
the ladder was scaffolding within Workmen’s 
Comp. Act, 1897 (c. 37), & made an award in 
favour of appct. :—Held: (1) there was no legal 
rinciple on which a ladder could be excluded 
rom the category of possible scaffolding, & (2) as 
there was evidence on which the county ct. judge 
could arrive at his conclusion of fact, the ct. was 
bound by his finding.— O’Brien v. Dossiz & Son, 
[1905] 1 K. B. 846; 74 L. J. K. B. 268; 92 L. T. 
721; 53 W. R. 374; 21 T. L. R. 218; 7 W. 0. O. 
68, O. A. 

Compare No. 161, ante. 


172. Arrangement of boards & 
trestles.]|—-A new house more than thirty feet high 
had been roofed in & workmen employed by the 
builder were plastering the walls & ceilings inside 
the house, for which purbese trestles & boards were 
being used. One of the men while standing on 
the floor of the top landing plastering the wall, 
fell down the well of the staircase, there being no 
railing, & was killed. At that time other workmen 
were at work plastering some of the rooms, & 
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were standing on boards placed across trestles 
four feet high in order to enable them to reach the 
ceilings & upper part of the walls. A county ct. 
judge having awarded compensation to the widow 
of deceased :—Held: there was evidence to justify 
a finding of the county ct. judge that the arrange- 
ment of the trestles & boards was a scaffolding 
within Workmen’s Comp. Act, 1897 (c. 37), 
s. 7 (1), & that the employment of deceased was 
therefore one to which the Act applied.—MaupE 
?. BROOK, [1900] 1 Q. B. 575; 69 L. J. Q. B. 322; 
82 I. T. 39; 64 J. P. 181; 48 W. R. 290; 16 
a i. R. 164; 44 Sol. Jo. 209; 2 W. C. G. 69, 
Annotations :-—Apld. ; : . B. 253 

Hoddinott v, erties eae sia Dn ED I is. Pata: 

Mason v. Dean (1900), 82 L. T. 139; Marshall v. Rude- 

forth (1902), 71 L. J. K. B. 781: Veazey v. Chattle, 

[1902] 1 K. B. 494; Klvin v. Woodward, (1903] 1 K. B: 





een 





173. .}—-Ifopprnotr v. NEwron, 
CHAMBERS & Co., No. 161, ante. 


174, —-— ---— Whether ladder excluded.]— 
A workman was injured through an accident while 
employed on a house exceeding thirty feet in 
height, which was being repaired by means of a 
ladder. On a claim for compensation under 
Workmen’s Comp. Act, 1897 (c. 37), the county 
ct. judge found that the ladder was not “a 
scaffolding ’? within the meaning of Workmen’s 
Comp. Act, 1897 (c. 37), s. 7 (1) :-—Held: it being 
impossible to say, as a matter of law, that the 
ladder must be ‘‘a_ scaffolding’’ within the 
meaning of the Act, the ct. was bound by the 
finding of the county ct. judge.—MARSHALL v. 
RvuDEFORTH, [1902] 2 K. B. 175; 71 L. J. K. B. 
781; 86 L. T. 752; 66 J. P. 627; 50 W. R. 596 ; 
i x L. KR. 649; 46 Sol. Jo. 569; 4 W. C. C. 55, 
Annotation : ° : ’ J. 

pig ation :—Consd Elvin v. Woodward (1903), 72 L. J 


175. ——_- —— -——.]—- Where, during the 
operation of whitewashing a building, workmen 
used a ladder by placing it against a wall, & stand- 
ing or sitting on the rungs of it for the purpose of 
applying the whitewash, & a county ct. judge 
found, on a claim for compensation under the 
Workmen’s Comp. Act, 1897 (c. 37), that the ladder 
so used was not a scaffolding within Workmen’s 
Comp. Act, 1897 (c. 37), s. 7 (1) :—Held: it was 
impossible to say as a matter of law that the ladder 
must be a scaffolding within the meaning of the 
Act, & therefore the ct. was bound by the finding 
of the county ct. judge.—CrRoWTHER v. WEST 
Ripinac WINDOW CLEANING Co., [1904] 1 K. B. 
232; 73 L. J. K. B. 71; 68 J. P. 122; 562 W. R. 
374; 6 W. 0. C. 72, C. A. 


176. ——.] — O’BRIEN v. DOBBIE & 
Son, No. 171, ante. 

177. area elk paeaerae Crawling-board.|—A workman 
suffered injury while seg in d in the repair of the 
roof of a house more than thirty feet high by 
means of a ladder & a crawling board, which was 
& contrivance ordinarily used in the repair of 
roofs, & consisted of a wooden plank about 
eighteen to twenty feet long & ten inches wide, 
across which were nailed transverse pieces of 
wood to give support to the men while working 
upon it ; on the under side at one end was fastened 
& cross-piece of wood which fitted over the ridge 


1741. Scaffolding—W hat ie—Whether 
ladder excluded.}—-A ladder used in 
the ordinary bite by a ter in 
painting beams @ building over 

hirty feet in height in not a “ scaffold- 
ing.”’-—-MODONALD v. Hopes & °°" 








(1899), 2 F. (Ct. of Seas.) 8.—SCOT. 


174 ii. Poe Tats eae ———.} CAMPBELL 
e. SELLARS (1903), 5 F. (Ct. of Scas.) 
900.—SCOT. 


Internal staging ar- 
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of the roof & kept the board in position. At the 
time of the accident the workman was on the roof 
fixing the crawling-board, while the lower end of 
the board was being steadied by an assistant 
standing on the ladder :—Held: there was evi- 
dence to justify the finding of a county ct. judge 
that the crawling-board was a scaffolding within 
Workmen’s Comp. Act, 1897 (c. 37), 8. 7.— 
VEAZEY v. OHATTLE, [1902] 1 K. B. 494; 71 
L. J. K. B. 252; 85 L. T. 574; 665. P. 3893; 50 
W. R. 263; 18 T. L. WR. 963 46 Sol. Jo. 83; 4 
W. OC. C. 49, C. A. 
Anmanon ate. Klvin v. Woodward (1903), 72 lL. J. 


178. Painter’s nig ne ater workman 
was injured by an accident while painting the 
outside of a house more than thirty feet high, 
which was being repaired. In order to paint the 
lower part of the outside of the house he was 
standing, at the time of the accident, on ainter’s 
steps of a height of eight feet, constructed with 
steps on one side & wooden supports on the other : 
—Held: there was evidence on which the county 
ct. judge could have found that the house was 
being repaired by means of a scaffolding within 
Workmen’s Comp. Act, 1897 (c. 37), s. 7 (1).— 
Evin v. WoopwarpD & Co., [1903] 1 K. B. 838 ; 
72L.3.K. B. 468; 88 L. T. 671; 67 J. P. 4138; 
51 W. BR. 518; 19 T. L. R. 410; 47 Sol. Jo. 
468; 5 W.C. C. 90, C. A. 

179, —-- May be internal or external.] — 
IiopDINOTT v. NEWTON, CHAMBERS & Co., No. 
161, ante. 

180. Factory constituted by building machinery 
—Employment ‘“about’’— Accident at distance 
from locality..—Employment ‘‘ about ’”’ a factory 
means employment about the locality of the 
factory, & does not include employment about 
the business of the factory at a distance from 
the factory itself. A builder was _ erecting 
houses on a building estate which was in course 
of development; on the estate was a barn con- 
taining a steam-engine & mortar-mill, which were 
used for the purposes of the building operations, 
& which constituted a factory within Workmen’s 
Comp. Act, 1897 (c. 37), s.7 (1). Resp., a labourer 
in the builder’s employment, whose duty it was 
to fetch water in a cart from a brook at some 
distance along the main road for the mortar-mill 
& buildings, was injured while returning with the 
cart at a spot about one hundred & ten to one 
hundred & sixty yards distant from the engine & 
mortar-mill owing to the horse running away :— 
Held: there was no evidence upon which a county 
ct. judge could properly find that the employment 
of resp. was employment “‘ about’ a factory within 
the meaning of the Act.—FENN v. MILLER, [1900] 
1 Q. B. 788; 69 L. J. Q. B. 489; 82 L. T. 284; 
64 J. P. 356; 48 W. R. 369; 16 T. L. R. 265; 
44 Sol. Jo. 312 ; 2 W. C. C, 55, C. A. 


Annotations: Spacey_v. Dowlais Gas & Coke Co., 
{1905} 2 K. B. 879. fd. Turnbull v. Lambton 
Collieries Co. (1900), 82 L. T. 589; McG rv. Wright 
(1901), 3 W. C. C. 121; Owen v. Clark (1901), 3 W. GC. C. 
170: Atkinson v. Lumb (1903), 72 L. J. K. B. 460; Back 
v. Dick, Kerr (1905), 7 W. GC. C. 45, 








SuB-sEctT. 5.—RAILWAYS. 
See 1901 Act, ss. 16, 106, &, generally, RAILWAYS. 


rangea with planke.}—‘ Scaffolding ** 
includes the internal 8 

with planks reet on the step of a 
ladder & upon one of the roof principals 
in the centre of a room.— DY wv. 
BRODERICK, [1901] 2 I. R. 328.—IR, 
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Part V.—Conditions as to Employment and Wages. 


Sect. 1.—EMPLOYMENT OF CHILDREN. 


See 1901 Act, ss. 61-67, & Employment of 
eee Young Persons & Children Act, 1920 
c. Gd). 


181. Under twelve years of age—Absolute pro- 
hibition against.|—\WaALKER (T.), Ltp. v. MARTIN- 
DALE, No. 48, ante. 

Under fourteen years of age.|—See Education 
Act, 1918 (c. 39), s. 13. 

Liability for education.]—See 1901 Act, ss. 68-72, 
&, generally, EDUCATION, Vol. XIX., pp. 571, 572, 
Nos. 108-116. 
ne now, Employment of Children Act, 1903 

c. 45). 

Provisions as to hours & meal-times.]-—Sce 
Sect. 2, sub-sect. 1, post. 


Sect. 2.—HOURS, MEAL-TIMES AND HOLIDAYS 
IN FACTORIES AND WORKSHOPS. 


SUB-SECT. ]1.—GENERAL PROVISIONS. 


See, now, 1901 Act, ss. 23-35, & Employment of 
Women, Young Persons & Children Act, 1920 
(c. 65). 

Employment of women—lIn flax scutch mills.]— 
Sce, now, Employment of Women Act, 1907 (c. 10). 


182. Children, young persons or women — Time 
at which work commenced—How ascertained.]— 
It is no offence against the Factory Acts to 
employ a young person, or female, for ten hours in 
any one day, such ten hours ending at a period 
which is more than ten hours in addition to the 
hour & a half allowed for meal-times from the 
period another child or young person or female 
began to work. 


Those Acts limit the periods between which 
young persons & women are to work, & the number 
of hours, & also require the same hour & a half to 


PART V. SECT. 1. 


181i. Under 12 yeara of age— 
Absolute prohibition againat.}—O’'BRIEN 
v. SANFORD (1892), 22 O. R. 136.—CAN. 


r. Under 14 years of age—Whether 
actionable.}—-The employment of a 
child under fourteen years of age in a 
factory at work other than of the kinds 
specified in Factories Act, * 
1897,c. 256,8. 5, as proper for children, 
thongh it subjects the employer to a 
pene ty, does not give rise to an action 

or damages, unless there be evidence 

to connect the violation of the Factories 
Act with the accident.—RoBERTS vp. 
TAYLOR (1900), 31 O. R. 10.—CAN, 


--—-Morris v. BOAsE 
tab t Se 5) 386. ae te he nee Wy 

10 88.) : s ¢ ~L. R. 243; . 

S.L. T. : , c. Children, 


means that the a 
BROOK Box 
237.—CA 


ow —— 





t. Hiow prima facie case made 
out.}—Pltf., a child under fourteen 
years of age, was injured by the fall 
of a goods elevator use by his 


Factories Act, R. 8, » C. 2356, 
a. 3, pltf.’s employment wag wholly to 


Sat 
unlawful, & a prima facie caso under 


(1907), 14 O<;. L. RR. 402; 9 O. W. XR. 
500.—CAN. 


a. Child misrepresenting age—Duty 
of employer to satisfy himself.J— It 
is not enough to take tho statemont 
of a child as to his age ; the employer 
rn. 8. O must satisfy himself b 
t. for work is of the 
requisite age.—McINrTos 
Co. (1904), 24 CG. L. T. 


370 ; oe: L. R. 526; 6 O. W. R. 


(1878), 6 It. (Ct. ot Seas 


PART V. SECT. 2, SUB-SECT. 1. 
young 


uy 

of.j—The word “ week" in Factories 

& Shops Act, 1896 (No. 1445), 8. 21 
i — habarilgg employees aro engaged 

e@ week, means from 

employers in a paliding: A Ontario pay day—that is, a week of Fork —& 
. 189 oes not mean the period from Sunday 
prey piSHor v. 


he allotted to all for meal-times, but do not enact 

that all shall work during the same ten hours; 80 

that, subject to the above limitations, working by 

relays is legal. 

All children, young persons, & females must 
be taken to have commenced work when any one 
child, young person, or female commenced work. 

In a ct. of law we have only to ascertain the 
meaning of the words used by the legislature & 
when that is ascertained, we have to carry it into 
effect, & we are not to inquire whether the enact- 
ments are dictated by sound policy or not; that 
question is exclusively for the consideration of 
Parliament (PARKE, B.).—-RYDER v. MILLS (1850), 
3 Exch. 853; 19 L. J. M. C. 82; 14 L. T. O.S. 
445; 143. P. 145. 

Annotations :-—Moentd. Re Gorham v. Exeter (Bp.) 1850), 
5 Exch. 630; Chandos v. I. R. Comrs. (1851), 6 Exch. 464 
183. —— Working by shifts — How far per- 

missible.|—-RyprEnr v. MILLS, No. 182, ante. 


184, ——— Working during meal-times—Of own 
accord—Liability of employer.|—Prior v. SLAITH- 
WAITE SPINNING Co., No. 46, ante. 


185. ———- ——- Despite precautions to prevent— 
Liability of employer.|—Rocers v. Barrow & 
Son, No. 47, ante. 

186. Finishing of bricks — By girls under 
sixteen years old.| —A girl under the age of sixteen 
was employed by resps. in carrying bricks already 
moulded & baked to dipping sheds, where the 
bricks were dipped in a preparing solution ; 
such bricks were dried & stacked in such sheds 
& afterwards dipped in glaze & scraped or knifed 
& ultimately carried away to ovens, where they 
were baked to set the glaze :—Held: these latter 

rocesses constituted the finishing of bricks within 
‘actory & Workshop Act, 1878 (c. 16), & resps. 
could not employ girls under the age of sixteen in 
such work.—SQuiRrE v. STANLEY Broruers (1901), 
$4 L. T. 535; 65 J. P. 467; 17 T. L. R. 438; 
19 Cox, C. C. 695, D. C. 


187. ——~ Working ‘‘ manufacturing process ’’ 





that Act was made simply by proof d.——- Working voluntarily out- 
of hia age, the omployment & the _ side statutory hours—Contrary to in- 
injury.—JONES v. Morton Co., Ltp.  structions—Liabilit of occupter.j—— 

Held: the occupier of a workshop 


had not committed an offence against 
Yactory & Workshop Act, 1878, in 
respect of two women being found 
engaged in work in the promises 
after the ately hour, they havi 
remained of their own motive, 
without the knowledge of the occupicr 
or of his forewoman, & after boing 
warned by the latter not to roma 
after tho atatutory hour.—RORINSON 
v. ne para pee: 17 it. (Ct. of Soss.) 


y reasonable 


H v. FiRst- 


——,)— Two women, 
weavers in a linen factory, twenty 
minutes before the statutory hour for 
beginning work, in accordance with & 
preci known to the occupiers of 
he factory voluntarily dusted, 

otherwise regulated their spinning- 
looms for their own satisfaction 

comfort. Adoquate provision for the 
cleaning & regulation of the looms by 
other persons had beon mado by the 
occupicrs of the factory :—Held: the 
women had not been omployed before 
the statutory hour.—PATERSON v. 


ARTY v. NICOLL 
-) 194.—8COT. 


persons or 
week "'— Meaning 


Hooper, 
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during prohibited hours—Machine in motion for 
cleaning purposes, 1901 Act, s. 24 (3), b.J|—By 
above sub-sect. the period of employment of women 
in a textile Sosy on a Saturday must end at 
half-past eleven o’clock in the forenoon “ as regards 
employment in any manufacturing process,” & 
at noon as regards employment for any purpose. 

In the resps.’ cotton-spinning factory an in- 
spector found at 11.50 a.m. on a Saturday two 
women engaged in cleaning the machines at which 
they were working, & which it was their duty to 
tend & clean. The machines had not been in 
motion from 11.30 a.m. till immediately before 
11.50 a.m. & they were then in motion merely for 
the purpose of being cleaned, & not for the purpose 
of manufacturing. The machines could not be 
properly cleaned without setting them in motion 
for that purpose; & they performed the manu- 
facturing process completely without the inter- 
vention of the women, except for the purpose of 
feeding, cleaning, & regulating. While the women 
were cleaning the machines, the machines were 
apparently working & performing the manu- 
facturing process as if the women had not been 
cleaning them. Upon information against resps. 
for employing the women in a ‘“ manufacturing 
process’’ during the prohibited time :—Held: 
inasmuch as the machines were in motion merely 
for the purpose of being cleaned, & not for the 
purpose of manufacturing, the women were not 
employed in a ‘‘ manufacturing process’ within 
the meaning of the above sub-sect., & no offence 
thereunder had been committed.—CRABTREE v. 
COMMERCIAL MILLS SPINNING Co., Lrp. (1910), 
103 L. T. 879; 75 J. P. 6, D.C. 

188. Notice specifying meal-times — Proof of 
contents by secondary evidence—Admissibility— 
No notice to produce original.|—-On the prosecu- 
tion of the occupicr of a factory for allowing a 
young person employed in the factory to remain in 
@ room in which a manufacturing process was 
being carried on during the time allowed for meals, 
contrary to 1901 Act, s. 33, secondary evidence is 
admissible to prove the contents of the notice 
specifying the times allowed in the factory for 
meals, which notice has under s. 32 to be affixed 
in the factory, although there has been no notice 
to produce the original notice.—-OWNER v. BEE 
HIVE SPINNING Co., Lrp., [1914] 1 K. B. 105; 
83 L. J. K. B. 282; 109 L. T. 800; 78 J. P.15; 
30 T. L. R. 21; 12 L. G. R. 423 23 Cox, C. C. 
626, D. C. 

See, gencrally, EVIDENCE, Vol. XXII., pp. 214 
ct seq. 

Observance of Sunday.]|—See Timur. 


scot. 

f. ‘* Work ’’—Meaning of—TIroning 
one’s own shirt.) —‘** Work” during 
prohibited hours docs not include 
such as 


hours of carting 


267.—AU: 
. Carting.)—A carter employed by 
a 5. atracting carrier havi delivered 
at a hotel in P. barrels of beer which 
he had carted from a brewery, placed 
on his lorry certain ompty barrels & 
crates to be returned to the brewery 
& proceeded to his employer’s stables 
in R. where he did not arrive until 
after 7.30 in the evening, his intention 
be to deliver the barrels & crates 
at the brewery the next day. He was 
rosecuted :—Held : tho carter should 
fave been convicted under Factorics 
& Shops Act, 1907 (Vict.), s. 40, as 
amended by Vactorics & Shops Act, 


making amou 
of making bread 


trade or 


38.—PEMBERTON Ut. 
re aiaeecees (1912), 15 C. L. R. 323.— 


h. ——.]}—The restriction of the 
on Saturdays con- 
rouny one’s own shirt.— tained in Factories & 
INGHAM v. Hit LEE (1912),15C.L.R. 1915, 8. 127, relates only to such carting 
Ss. as is done by way of carrying on busi- 
ness, & therefore does not apply to the 
case of @ person ca 
for his own purposes, nor to the case 
of a volunteur doing the like work for 
him.—GARNER ®. 
Vv. L. Rn 207.—AUS. 


k. Making bread—tWhether dough- 
a nis to 
within prohibite 


hours it was admitted that the 
charged, an employer engaged in the 


0 
making dough at the 
—Held : the operation upon which 
deft. was employed was not within 
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SUB-SECT. 2.—EXCEPTIONS. 
See 1901 Act, ss. 36—48, 58-00. 


189. Saturday half-holiday — Substitution of 
another day by permission—Employment on sub- 
stituted day—Form of summons.|—A half-holiday 
of equal length may under 30 & 31 Vict. c. 146, 
sched. 1, s. 9, by permission of the Secretary of 
State, be substituted on some other day of the 
week for the half-holiday required by the Act to 
be given on Saturday to children, young persons, 
& women employed in workshops coming within 
the Act. Permission having been given to 
substitute Wednesday for Saturday afternoon in 
a particular workshop, an information was pre- 
ferred against the proprietor for employing a young 
person after two p.m. on Wednesday :—Held: 
such an information could not be sustained.— 
CAMERON v. Foy (1874), 30 L. T. 517; 38 J. P. 
694, D. C. 


199. Employment of Jews on Sunday — Pro- 
vided workshop ‘‘not open for traffic.’’?]—-The 
occupier of a workshop, wherein young persons 
& women of the Jewish religion were employed on 
Sunday, carried on there the business of making 
button-holes for tailors on garments delivered to 
him by them for that purpose. 

The workshop was open to his customers on 
Sunday for the purpose of enabling them to send 
or fetch away garments in pursuance of contracts 
previously made, but not for the purpose of their 
giving fresh orders :—Held: the workshop was 
not thereby ‘ open for traffic on Sunday ”’ within 
Factory & Workshop Act, 1878 (c. 16), s. 51, 
so as to deprive the occupier of the exemption 
afforded by that sect.—GOLDSTEIN v. VAUGHAN, 
[1897] 1 Q. B. 549; 66 L. J. Q. B. 380; 76 L. T. 
262; 61 J. P. 277; 45 W. R. 399; 13 T. L. RB. 
285; 18 Cox, U. C. 523, D.C. 


SuB-SECT. 3.—OVERTIME. 
See 1901 Act, ss. 49-53, sched. II. 


191. Prohibition against — Extent of.] — By 
1901 Act, s. 49, overtime employment of women is 
permitted on a limited number of days in the year 
& this permission is declared to apply to ‘‘ the 
non-textile factories & workshops & parts thereof 
& warehouses specified in the second schedule to 
this Act.’”? By sched. II., clause 4, factories & 
workshops in which overtime employment is 
allowed include ‘‘ any part of a factory, whether 
textile or non-textile, or workshop which is a 


the Pon in Bread Act, 1901, 
8s. 10 (1) (@) as amended by Early 
Closing Act, 1919.—GREEN v. MAZE 
(1921), 21 Ss. R. N. Ss. WwW. 538.—AUS. 


1. Male worker in brewery—Hours 
of employment.}—A male worker, of 
whose employment an essential part 
is to get up steam for the machiner 
in a brewery preparatory to the work 
of the brewery, comes within Factories 
Act, 1901, s. 18 (2) if omployed for a 
greater number of hours per week & 
day than proscribed by that sect., 
& perturming other duties during tho 
rest of his time.—WaARREN v. MoGavin 
(1903), 23 N. 4. L. ht. 295.—-N.Z. 


PART Vv. SECT. 2, SUB-SECT. 3. 


m. cde pnal | provisions—To whom 
war apr ‘factories Act, 1901, as. 
18-22, which limit the hours of working. 
& provide for payment of overtime 
after those hours, do not refor to 


Shops Act, 


is own goods 


WALLER, [1920] 


-}—On a charge 
rson 


f a baker, 
hour alleged : 
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Sect. 2.—Hours, meal-limes and holidays in factories 
and workshops: Sub-sects. 3 & 4. Sect. 3: 
Sub-sect. 1.] 


warehouse not used for any manufacturing 
process or handicraft, & in which persons are solely 
employed in polishing, cleaning, wrapping, or 
packing up goods”? :—Held: the prohibition in 
sched. II., clause 4, against overtime work being 
carried on in a part of a factory used for a manu- 
facturing process or handicraft, extended to any 
part of the factory in which a manufacturing 
process or handicraft was carried on during the 
ordinary working hours, & did not merely prevent 
the overtime work being carried on in a part of the 
factory which was at the same time being used 
for a manufacturing process or handicraft.— 
SMITH v. SIBRAY, HALL & Co., [1903] 2 K. B. 707 ; 
12 L. J. K. B. 822; 89 L. T. 358; 67 J. P. 390 ; 
7 W.R. 2183; 11. G. R. 8743 20 Cox, C. C. 542, 
en OF 


Suup-sEcr. 4.—NIGHT Work. 
See 1901 Act, ss. 54-56. 


SECT. 3.—HOURS, ETC., IN SHOPS UNDER 
SHOP REGULATION ACTS. 


SUB-SECT. 1.—IN GENERAL. 


Sec, now, Shops Act, 1912 (c. 3); Shops Act, 
1913 (c. 24); Shops (Early Closing) Act, 1920 
(c. 58); Shops (Early Closing) Act (1920) Amend- 
ment Act, 1921 (c. 60), & Statutory Rules & 
Orders, 1912, No. 316. 


192. What is a ‘‘ shop ’’— Hotel — Licensed as 
inn for sale of liquor.J|—(1) A building which is 
used solely as a hotel & restaurant for the accom- 
modation of guests, & which has no bar or counter 
for the sale of intoxicating liquors & is not in the 
ordinary sense of the term a public-house, but 
which is licensed as an inn under 9 Geo. 4, c. 64, 
for the sale of intoxicating liquors by retail, is a 
“shop ’' within Shop Hours Act, 1892 (c. 62), s. 9. 

(2) A page-boy in a hotel, who sleeps on the 
premises, & who is principally employed as a 
messenger, but partly also in assisting to dust the 
reccption-rooms, is not within the exemption in 
sect. 10 in favour of “‘ any person wholly employed 
as a domestic servant.”—Savoy Hore, Co. v. 
Lonpon County Councin, [1900] 1 Q. B. 665; 
69 L. J. Q. B. 274; 82 L. T. 56; 64 J. P. 262; 
48 W. R. 351; 16 T. L. R. 1483 44 Sol. Jo. 212; 
19 Cox, C. C. 437, D. C. 


«Annotations :—As to (1) Consd. Gordon Hotels r. L. GC. C., 
[1916] 2K. 2B. 27. Refd. Conron v. L. C. C., [1922] 2 Ch. 


persons who are the representatives of 
the master & who aro included in the 
term * occupicr ” set out in gs. 
LDWARDS v. TIMARU MILLING Co., 
ne (1907), 26 N. Z L. R. 989.— 


—Helds> the de 


PART V. SECT. 2, SUB-SECT. 4. 


n. Lad under eighteen years — 
Duty of employer to ascertain correct 
A lad tween seventeen & 


eightecn, while employed at night 
work in a factory, was injured by 
the belt of a machine, at which he was 
working, slipping off the drum & 
catching his arm. In an action of 


o. What is 
auwnbroker’s 


damages by the lad against his em- 
ployors, laid on breach of the Kactory 
Acts, which forbid the emplo 
persons under is annie at night work : 
enders 

sufficient diligence to ascertain the 
ursucr’s age before they employed 
him at night work, & were liable to 
Peay in damages.— GIBB ». CROMBIE 
1875), 2 R. (Ct. of Sess.) &86.—B8COT. 


PART V. SECT. 3, SUB-SECT. 1. 
a 


plare business. }— 
ous t. Hay, (1905) 8. RK. Q. 161.— 


FaAcToORIES AND SHOPS. 





193. —— Part open to non-residents.|— 
The premises of a licensed hotel consisted, inter 
alia, of a dining-room & smoking-room, which were 
mainly, but not exclusively, used by the residents 
of the hotel, & of a grill-room, which was used as 
a restaurant both by residents & non-residents. 
In the kitchen food was prepared for consumption 
in both the residential & non-residential parts of 
the hotel without reference to the particular por- 
tion of the premises in which the food was to be 
consumed :—Held: (1) the grill-room was a shop 
within the Shops Act, 1912 (c. 3), & the kitchen 
formed part of the shop, & servants of the hotel 
who were cmployed entirely in the kitchen, cither 
in the preparation of food or in the cleaning of the 
kitchen or the utensils, were shop assistants within 
the Act, but a kitchen clerk whose duty it was to 
order & check the supplies of provisions was not 
a shop assistant; (2) whether the residential part 
of the hotel was a shop or not, the waiters in that 
part of the hotel were not cmployed wholly or 
mainly in the serving of customers & were, therefore, 
not shop assistants. 


The residential portion of an hotel is not a shop 
within the Shops Act, 1912 (c. 3) (RipLEy & 
Bray, JJ.).—Gorpon HOorTes, Lrp. 1+. LONDON 
County COUNCIL, LONDON CoUNTY COUNCIL v. 
CioRDON LLOTELS, Lrp., [1916] 2 K. B. 273; 85 
Le J. K. B. 10425 114 1. TT. 1126; 80 J. P. 266; 
32 T. LR. 4233 14 L. G. RR. 6473; 25 Cox, C. ©. 
402, D. C. 

194. Restaurant & kitchen together.]— 
Applit. kept a restaurant, & employed a kitchen- 
inaid in the kitchen, which was connected with the 
restaurant & on the same icvel with it. She 
attended to the fires, washed the china & dishes, 
& prepared vegetables for cooking for the cus- 
tomers :—Heid: there was evidence upon which 
the magistrate could find that the restaurant & 
the kitchen together formed one shop, & the 
kitchen maid was a shop assistant employed 
about the business of a shop within Shops Act, 
1912 (c. 3), 8s. 1 (1), because employed therein in 
connection with the serving of customers within 
sect. 19 (1).—MELLUISH v. LONDON CouNTY 
CouNcIL, [1914] 3 K. B. 325; 83 L. J. K. B. 1165; 
111 L. Ty 539; 78 J. P. 441; 30 T. L. R. 527; 
12 L. G. R. 1086 ; 24 Cox, C. C. 353, D. OU. 
Annotations :—Consd. Prance v. L. C. C., [1915] 1 K. B,. 

688. Folld. Gordon Hotels v. L. C. C., (1916) 2 K. B. 27. 

495. Temporary bookstall of board & 
trestles—On railway platform.]—(1) A firm of 
newsagents employed a boy at their bookstall at 
a railway station upon which stall the notice 
required by sect. 4 [of Shop Hours Act, 1892 
(c. 62)] was duly exhibited. For a portion of 
the morning the boy was employed in delivering 
newspapers in a village about two miles distant, 
& in selling newspapers on the platform of the 
village station from a temporary structure put 








, 


Pp. —— Coal merchant’a branch 
office—E Ly only for receiving ordcra.|— 
The wo. “Shop” in Shops <Aot, 
1012, s. 19 (1), has an extended & 
artiticial meaning that beyond 
the popular & recognised meaning of 
the word. A coal merchant's branch 
office, in which no coal is kept & only 
orders are dealt with, is a ' shop.’’— 
Pear © Dixon, (1917) 32 f. R. 


qd. Chemist's S| aay A 
chemist’s shop is one in oi) the 
business of a chemist is ed on 
exclusively, within Shops & Shop- 

Act, 1894, s. 3, as amended 


ont of 
had not used 





shop ~~ Whether 
of 
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up each morning by himself & consisting of a 
board lying on trestles; upon this structure no 
notice under sect. 4 was exhibited :—Held: the 
board & trestles was not a shop within sect. 4 
of the Act, & the employment: of the boy was at 
the bookstall of the principal station, where a 
notice was exhibited. (2) Semble: a stall com- 

osed of a board & trestles would be a shop 
within sect. 3 of the Act, which limits the hours 
of employment of young persons in or about shops. 

(3) I think, apart from the particular case, that 
the word ‘‘ shop” as used in sect. 4 applies to 
structures which are in the nature of permanent 
structures, & not to a mere temporary erection of 
a board & trestles such as existed here (LORD 
ALVERSTONE, C.J.).--Smira (W. H.) & Son v. 
Kyte, [1902] 1 K. B. 286; 71 L. J. K. B. 16; 
85 L. T. 428; 66 J. P. 101; 50 W. R. 319; 18 
T, L. R. 82; 20 Cox, ©. C. 54, D.C. 


196. ——- Permanent ‘bookstall in station.]— 
Smiru (W. H.) & Son v. Kyiez, No. 195, ante. 
197. ——— Not stall for gambling — Where no 


goods sold.J—DENNIS v. HLUTCHINSON, TRAFFORD 
v. SAME, No. 209, post. 


198. Employment ‘‘in or about a shop’? — 
Work done out of doors—Delivery of newspapers.] 
—By the Shop Hours Act, 1892 (c. 62), s. 3, ‘‘ No 
young person shall be employed in or about a shop 
for a longer period than seventy-four hours, 
including meal-times, in any one week.”” A news- 
agent, occupying a shop for the purposes of his 
business, employed a boy whose work was donc 
partly inside the shop, & partly away from the 
shop in fetching newspapers and delivering them 
to the customers :—Held: the whole employment 
was ‘‘ in or about’ the shop within the Act. 

In this Act, the word ‘‘ shop "’ seems to be used 
throughout with reference to the structure or 
place, as distinguished from the business carried 
on at that place. The question is whether, when 
employed in outdoor, the boy was employed ‘“‘in 
or about a shop.” We must consider what was 
the object of the Act & the mischief which it was 
intended to prevent. The object was to protect 
the health of young persons employed in shops, 
not to insure sanitary conditions but to protect 
the health of those employed for an undue length 
of time. If we adopt the narrow construction of 
the Act, we should limit its beneficial operation 
in all cases where the work was partly indoor & 
partly outdoor (LINDLEY, L.J.)——CoLLUMAN 17. 
RoBeErts, [1896] 1 Q.-B. 457; 65 L. J. M. C. 63 ; 
Tt. T. 198; 607. P. 18k; 44 W.R. 4153 12 
NL. 1. 202 ; 18 Cox, U. C. 278, J). C. 


199. -}] — Smity (W. H.) & Son 
v. Kye, No. 195, ante. 


200. Voluntary distribution of hand- 
bills—During weekly half-holiday.|—-Three as- 
sistants, employed in one of the shops of L., 
vf which applt. was manager, volunteered to 

















by Shops & Ehop-assistanta Act 
Amendment Act, 1895, s. 7, if only 
such goods are sold atitasareordinarily coal in 
aold at chemists’ shops.—GaTENBY 
® SLATTERY (1897), 16 N. Z L. R. 
161.—N.Z. 


@ coal 


Yr. ——— Hair-dressing departnent 
wf retail store—Carried on for 
sentence (+) 


con- Socomenne 

7) omers.) —~ uson for his 
3 SOMERVILLE, [1917] 8. C. (J.) 8; employed no paid 
18. GL. T. 172.—800T. assisted b 


father. 
s. “Shop assistant"—Who ia— ie 


Attendant in branch cual office.J\— 
An attendant who takes ordors for 
Office, in which oeal eect & onl 
: ch no coal is ke 

orders ere dealt with, is a “shop 


—— Son assisting f 
livelihood.)—A shopkeoper 
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distribute handbills in the streets & at houses “in 
their spare time.’”’ Their offer was accepted & 
they were paid for this service. ene in fact 
distributed the bills on the weekly half-holiday 
rendered obligatory by the Shops Act, 1912 (c. 3). 
The bills advertised ‘‘ L.’s Margarine Overweight,’’ 
& contained a statement that ‘‘ We sell” this 
margarine at specifled prices ; but they contained 
no address of any particular shop or shops :— 
Held: the assistants were ‘‘ employed about the 
business ’’ of the shop in question within sect. 1 (1) 
of the Act, which prohibits such employment of 
the half-holiday, & the words ‘‘a shop’”’ in the 
sub-sect. mean the shop in which the assistant 
in question is an assistant within the Act.— 
GEORGE v. JAMES, [1914] 1 K. B. 278; 83 L. J. 
K. B. 303; 110 L. T. 316; 78 J. P. 1563; 30 
a: - R. 230; 12 L. G. it. 403; 24 Cox, C. C. 48, 
-innotations :—Coosd. L. C. C. v. Wettinan, [1922] 1 K. B. 
153. Refd. Melluish v. L. C. C. (1914), 12 L. G. R. 1086. 


201. —_— Work done in branch shop — During 
weekly half-holiday.|—Resp. carried on the 
business of a retail confectioner at two shops, 
A. & B., situate in different parts of London. 
A shop assistant employed by him at shop A. was 
found to be working at shop B. on the afternoon 
of the day of the week fixed under the Act as her 
weekly half-holiday at shop A.:—Held: in 
aopyins her at shop B. resp. was employing her 
‘** about the business of ’’ shop A., & was thereby 
ei a breach of Shops Act, 1912 (c. 3), 
Ss. ). 

The words ‘‘ employed about the business of ” 
a shop are of wide application & mean ‘‘ about the 
business carried on in the shop by the shop- 
keeper.’’—Lonpon County CoUNCIL v. WETTMAN, 
[1922] 1 K. B. 153; 91.75. K. B. 77; 126 L. T. 
336; 86 J. PP. 4; 388 T. L. R. 673 68 Sol. Jo. 
Ne aa 19; 19 L. GR. 7813 27 Cox, C. C. 148, 


202. Person ‘‘ wholly employed as domestic 
servant ’’—-Who is—Not messenger boy in hotel.) — 
Savoy IforE, Co. v. LONDON CouNTY CoUNCIL, 
No. 192, ante. 


203. ‘*Shop_ assistant ’’—-Who is— Kitchen 
servant in restaurant.|—MELLUISH tv. LONDON 
COUNTY COUNCIL, No. 194, ante. 


204, ——~ -}—GorpDoN HorTers, Lrn. 
v. LONDON County Councin, Lonpon County 
CounciL v. GORDON HoTE ts, Lrp., No. 193, ante. 


205. ——— Potman in public house—Facili- 
tating service of customers.]—<A person is employed 
in connection with the serving of customers ”’ 
if his services are rendered for the purpose of 
facilitating the serving of customers, though 
the services are not an essential part of the opera- 
tion of serving. 

A potman employed in a public-house by applt. 
a licensed victualler, was mainl employed. Fa 
putting up tables for customers’ dinners & taking 











remuneration, but the work do 
a in aes for his livelihood”. 
: © 80n was an agsi 
vin igs ts Erhard Ontinance tart 
(1919), T. P. D. 13,8, AFD AT O8 


a. Sale by, , retail — Whether 


branch 


is a ‘shop 
v. DIXON, 


ather— 
but 


assistant waa 
his son who lived with his 
here was no contract of 
employment & the son received no 


b. '' Evening ''— Whai 
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them down again, cleaning knives in so far as they 
were for subsequent use at the customers’ tables, 
ishing pewter & copper measures used there- 
after for measuring or serving out drinks to 
customers, coleeung glasses after they had been 
used by customers from various parts of the bar 
for cleaning by the barmen, cleaning & tidying the 
premises for use by customers at various times of 
the day. He did not have any half-holiday during 
the week. Applt. having been convicted by a 
magistrate As eae an information charging him 
with unlawfully failing to comply with Shops Act, 
1912 (c. 3), s. 1 (1):—Held: the conviction was 
right inasmuch as all the five duties were suffi- 
ciently proximate to the serving of customers to 
justify the magistrate in holding that they were 
discharged in connection with the serving of 
customers within the Act.—PraANCE v. LONDON 
Country Councr, [1915] 1 K. B. 688; 84 L. J. 
kK. B. 623; 112 L. T. 820; 79 J. P. 242; 31 
T.L. R.128; 13 L. G. R. 3823; sub nom. FRANCE 
v. LONDON CoUNTY COUNCIL, 24 Cox, C. C. 684, 
D.C. 
Annotation :—Folld. Gordon Hotels v. L. C. C., [1916] 2 
K. B. 27. 


206. ——— ——~ Whether waiter in residential 
part of hotel—Not wholly employed in serving 
customers.|—GoRDON HOTELS, LTp. v. LONDON 
County CounciIL, LONDON CouNtTYy COUNCIL v. 
GorpDoN HOTELS, LTD., No. 193, ante. 


207. Notice specifying maximum time in week 
—During which young person may be employed— 
Penalty for non-exhibition.|—A young person was 
employed in a shop in which the notice required 
by Shop Llours Act, 1892 (c. 62), s. 4, was not 
exhibited :—Held: the fine imposed by sect. 5 
could not be inflicted upon the employer.— 
HAMMOND v. PULSFORD, [1895] 1 Q. B. 223; 
64 L. J. M. GC. 63; 71 L. T. 767; 59 J. P. 533; 
43 W. BR. 236; 11 T. L. R. 117; 39 Sol. Jo. 181; 
18 Cox, C. GC. 58; 15 R. 95, D. C. 


effect of War Legislation & Statute 
Law Amendment Act, 1918, 8s. 41 (3), 
which enacts that ‘‘for the purposes of 
the Shops & Offices Act, 1905, 5. 23, 
‘Evening’ shad be deemed to be the 
time of the day not varlier than five 
o’clock in the aftcrnoon,’’ is that for 
ep oses mentioned, between 5 p m. 
& mid 


after.—HaLL 2. 








_ 6. 
No. 


htare to be decreed ‘‘evening.”’ 
— ARNOLD tv. MANNING & Dawson, 
LTv., {1919) N. Zz. L. Rh. 260.—N.Z. 


PART V. SECT. 3, SUB-SECT, 2.—A. 


c. Shop open after hours—‘* For 
show purposes.” }—Deft. had his shop 
open after the hour prohibited by 
regulation & gvods in the shop were 
shown & cmployecs were present. 
No sales of goods took place, & 

lacards were exhibited announcing that 
Phe shop was open only for show pur- 
poses :—Held: the 
yosed for sale wit 
chops Act, 1898 (No. 1597), 8. 7 (c).— 


oods were ex- 


restaurant. ‘I' 
n Factories & zoe 


closed :—J/eld : 


@ substantial partition at the hour 
prescribed, & that no fruit is sold there- 
uf HOOKER, 
\ e L. It. 471.—AUS. 


-}—-Under 
12 of 1919, 8. 
house is exempted from tho 
of the Ordinance as to closing hours, 
but not if there is carried on therein 
auy business outside the business of a 
restaurant not belonging to any other 
of the exempted classes. 

D., the proprietor of a retail shop 
& of an eating house, which were 
conducted in adjoining rooms under 
one roof, was charged with neglecting 
to keep the shop closed, or otherwise k 
with sclling after closing hours, & was 
convicted. The sale took place in the 
eating-huouse, but the articles were not 
all of a nature usually sold in a it 

retail 
the conviction was 


FACTORIES AND SHOPS. 


SuB-sECT. 2.—CLOSING HOURS. 
A. In General. 


208. ** Retail business of jeweller ’’—Sale of 
jewellery by auction—After closing hour fixed by 
Shops Act, 1912 (c. 3), a local authority may make 
an order fixing the closing hours for shops within 
their district & defining the shops & trades to 
which the order applies. By s 19(1) ‘the 
expression ‘shop’ includes any premises where 
any retail trade or business is carried on”? & 
“the expression ‘retail trade or business’ in- 
cludes,’”’ inter alia, ‘‘ retail sales by auction.’”? An 
order made under the Act fixed the closing hours 
for shops ‘‘ in which the retail trade or business 
of a jeweller, gold or silversmith, ironmonger, 
hardware merchant, or tool dealer is carried 
on.’’ Resp., who was an auctioneer, & who sold 
on his premises, being a shop, all kinds of articles, 
including articles of Jewelery entrusted to him for 
sale by auction & pawnbrokers’ pledges, sold by 
auction in the ordinary way, on certain days after 
the closing hours fixed by the order, articles of 
jewellery :—Held: resp. had not thereby carried 
on the retail business of a jeweller within the 
meaning of the order.-—LuUcAs v. REUBENS, [1921] 
2K. B. 482; 901. J. K. B. 860; 125 L. T. 318; 
85 J. P. 166; 37 T. L. R. 618; 65 Sol. Jo. 492; 
19 L. G. R. 470; 27 Cox, C. C. 1, D. C. 


209. Stall for games of chance—‘‘ Premises for 
retail trade or business ’’—Shops Act, 1912 (c. 3), 
8. 19 (1).|—Applts. had each a wooden booth or 
stall containing mechanical contrivances whereby 
games of mixed chance & skill were played by 
members of the public on payment of an entrance 
fee for prizes of chocolates, etc., provided by 
applts. No other business was carried on at these 
stalls :—Held: neither of the above stalls was a 
‘* shop ”’ within above sub-sect. as being ‘‘ premises 
where any retail trade or business is carried on,”’ 
&, consequently, applts. had not committed the 
offence of keeping a ‘‘shop’”’ open after the 
closing hour prescribed by para. 1 (a) of Part I. 


of the purchaser, was not closed in the 
sense of the Ordinance.—PILLAY v. 
PIETERMARITZBURG (CHIKF CON: 


Ordinance 5. AF. 


8 (4), an eating Em 

; ployment of hotel servant— 
rovisions After 11 p.m.jJ—It is not an offonce 
under Early Closing Act, 8. 9, to employ 
an hotel servant after 11 p.m.—Ez p: 
SHIKARER (1910), 10 S. R. N. 8. W., 
601 ; 27 N. 8. W. W. N. 130.—AUS. 


h. Scope of statute.}—BATEMAN 0. 
roe (1012), 8 Tas. L. NR. 43.— 


{1921} 


oe Cayo on trade or tust- 
ness "'—Dealing with goods on particu- 
lar occasion not sufficient.}—-Under 
Factorics & Shops Act, 1915, 6. 105 (1), 
must be shown that a trade or 
business of the kind specified in s. 99 
of that, Act is carried on, & it is not 


shop was 


1 . COCKING (18 5 28.— 8. cnough to show that tho aro 
Vole it 83. AUS, Sener ee "Ane ae. dealt in on a cular occasion. 
f.——- Sale in living-room ad- who occuplod premises as a 


d. Exemptcd business in same 
shop.j|— Where fruit is sold in a 
shop, having only one entrance, in 
which aatry 
also sold the shop must be closed for 
all purposes at the hour prescribed 
by the regulation for the closing of 





public 
uilding. 


fruit shops under Factories & Shops 
Act, 1915,8.105(1), Itis not sufficient 
that the portion of the shop in which was bein 
the fruit is sold is securely shut off by shop, & 


joining shop.}-—-The front door of 8 
room used as a shop was clused to the 
but access to the room waa 
& confectionery are ere © from a living-room in tho 
In a charge of contravenin 
of Ord., No. 12, 1919, 8. 5 (0), accuse 
had sold articles to 
living-room after hours :--Held: the 
conviction should stand as the room 
used for the business of the 
ing open for the adinission 


A., 
fruit & confectionary shop, was proved 
to have sold, on one ocoasion, a 

acket of cigarettes from the shop 

uring the hours within which such a 
sale was la F have subscquently 
sold fruit thorefrom during the hours 
sell fruit 
to sell tobacco :— Held: 
the decision of justices that the trade or 
business of a tobacconist was not 
shown to have been oarricd on should 


& porson in the 


Part V.—CoNDITIONS AS TO EMPLOYMENT AND WAGES. 


of the Sched. to the Shops (Early Closing) Act, 
1920 (c. 60), a8 amended by subsequent Orders, 
which by para. 4 incorporates the above definition 
of ‘‘ shop.’’—-DENNIS v. HUTCHINSON, RD v. 
Same, [1922] 1 K. B. 693; 91 L. J. K. B. 584; 
126 L. T. 669; 86 J. P. 85; 38 T. L. R. 263; 66 
Sol. Jo. 316; 20 L. G. R. 199; 27 Cox, CU. C. 202, 
J. C. 


210. ‘‘ Every day other than Saturday ’’— 
‘* Includes Sunday ’’—-Sale of confectionery after 
hours on Sunday—Shops (Early Closing) Act, 
Amendment Act, 1921, Sched. Part I.}—-Upon an 
information against the occupier of a confectionery 
shop for keeping his shop open between 8 & 
9.30 p.m. on Sunday evening :—Held: the words 
‘every day other than Saturday”’ in Part I. 
of the Schedule to the Act of 1920 included Sun- 
days, while the words ‘‘ weekdays other than 
Saturdays ’’ in the amending Act of 1921 did not 
include Sundays, & therefore an offence had been 
committed contrary to the above provision of the 
Act of 1920.—LONDON COUNTY COUNCIL v. 
GAINSBOROUGH, [1923] 2 K. B. 301; 92 L. J. 
K. B. 597; 129 I. T. 633; 87 J. P. 102; 39 
1. T.. R. 422; 67 Sol. Jo. 595; 21 L. G. R. 312 ; 
27 Cox, C. C. 503, D. C. 


211. Customer in shop before closing hour— 
Failure to complete purchase in time—Shops (Early 
Closing) Act, 1920 (c. 58), sched. 1, Art. 2 (1).]— 
Where persons are invited to enter a shop before 
the appointed hour for closing & do so without 
any definite intention of making a purchase, as 
for example, when present at a retail sale by 
auction, then remaining on after the closing 
hour & after the shop has been closed to new 
customers, are invited to make purchases, the 
shop-keeper contravenes the provisions of above 
Act, sched. 1, art. 1 (a) & such circumstances do 
not fall within the exception contained in above 
Act, sched. 1, art. 2 (1).—SALFORD CATTLE MARKET 


not be disturbed.—TIreLe v. BON- 
GIORNO, (1921) V. L. WR. 523.—AUS. Ww 


l. Chemist's shog cone usually 
kept for sale.J—In the absence of any 
bye-law spocifically stating that an 
particular lino or class of goods shail 
not be sold in any drug shop after the 
hour of closing prescribed by an early 
closing bye-law, there is no restriction 
as to the hours of sale of goods usually 
sold or kept for sale by pharmaceutical 
chemists, or chemists & druggists.— 
STEVENS vr. GORDON MITCHELL DRUG 
Go., (1917) 1 W. W. RR. 938; 27 Man. 
L. Rh. 318; 32 D. L. R.185.—CAN. 


W. RR. 524; 





c. 180, s. 2 (13), 
expression ‘ close 


ING BYr-Law, Re PERLEY (1920), 2 
5 52 D. L. KR. 363; 30 
Man. L. R. 444.—CAN. 


oO. Piao ate D ‘ 

PARTICK MAGISTRATES, [1907] 
- Li.) 53 4 Se. L. % 

S. L. TI. 874.—SCOT. 

p. ‘‘ Closed’ — Meaning 
Shops Regulation Act, K. 8S. M 
rovides that ‘‘ The 
> means not open 
for the serving of any 


On a prosecution for a violation of a 
bye-law passed in pursuance of said 
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SaLERooMS, Lrp. v. OSBORNE (1923), 92 L. J. K. B. 
1018; 129 L. T. 686; 87 J. P. 1384; 21L.G. R. 
468; 27 Cox, C. C. 515, D.C. 


B. On Weekly Half-Holiday. 


Sce Shops Acts, 1912 (c. 3), 1913 (c. 24) ; Shops 
(Early Closing) Act, 1920 (c. 58); Shops (Harly 
Closing) Act Amendment Act, 1921 (c. 60); & 
Statutory Rules & Orders, 1912, No. 316. 


212. Power of local authority to make order— 
Fixing day for early closing—Shop Hours Act, 
1904 (c. 31), s. 1.])—A local authority under above 
Act, made an order that every shop within its 
jurisdiction wherein the trade or business of a 
hairdresser or barber was carried on should, so 
far as such shop was used for carrying on such 
trade or business, be closed on Thursdays at 
2 p.m. The order had been sent to the Home 
Office for confirmation. The A.-G. at the relation 
of a hairdresser carrying on business within the 
area, claimed an injunction to restrain the local 
authority from proceeding with the proposed order, 
on the ground that it was not within the scope of 
above sect., & was ultra vires because it dealt, 
with one day of the week only, & did not fix the 
hours for closing on every day of the week, & that 
it was unreasonable in that it did not discriminate 
between high-class hairdressers & small barbers :— 
Held: above sect., which speaks of ‘‘ the several 
days of the week,”’ authoriszd the local authority 
to fix the hours for closing on the days of the week 
or any of them as it should think fit, &, conse: 
quently, no action would lie.—A.-G. v. BRIGHTON 
Corpn. (1908), 77 L. J. Ch. 603; 99 L. T. 377; 
ik ie P. 306; 24 T. L. R. 6384; 6 L. G. R. 835, 


213. ——— Exempting certain _localities— 
Whether exercise enforceable by mandamus.|— 
In Apr. 1912, the occupiers of shops within a 


hour specified in the requisition, there 
is no power to fix 5 p.m. as a closing 
hour, sinco that hour, at all eventa 
during those months when the sun does 
vt. not set till later, is not in the eve i 
C. —HovuLpaworta v. LIGHTFOOT, [1918] 
14 N. Z. L. R. 941.—N.Z,. 


s. Right to employ assistants after 
closing hour—On special days—W 
shop may be kept open.}—In conferring 
upon the occupier of a shop the right 
to employ assistants till 11 p.m. on 
Christmas Eve & New Year’s Eve, 
Shops & Offices Act, 1908, s. 5 does 


PRATO 
8. 
R. 366; 


of.) — 
- 1913, 


customer.’’ 


m. Power of local authority to pass 
hye-laws.}—The City Council of C. was 
smpowered to make bye-lawa for 
‘egulating tho hours & for ope 
pred rotall stores. Under a bye-law 
yaszed for this purpose it was provided 
hat no conviction should take place 
inless it was shown that business had 
ietually been transacted during busi- 
1es8 hours :—Held: the bye-law was 
ye L. nr. 472; § W. L. 2, §12.— 





n. Interference by court with 
rercise of discretion.}—Municipal bye- 
awe re ti the early closing of 
hops, though in operation they may 
ficct unfairly some classes of shops 
hould not for that reason be declare 

ivalid if the bye-laws are fully within 
he powers conferred by statute. If 
municipal council pt rar | a bye-law 
as acted strictly within the powers 
onferred upon it by the Legislature 
he reasonableness of the bye-law is not 
raminable by the ot.—Re EARLY CLos- 


J.—-VOL. XXIV. 


Act & requiring shops to be closed & to 
be kept closed between certain hours, 
if the magistrate finds that there was 
no intention on tho part of the shop- 
keeper of serving any customer, the 
fact that the door was unlocked, the 
lights turned on, & that persons were 
in the shop is not sufficient to establish 
the offence.—R. v. LEE (1921), 66 
D. L. RR. 492: 36 Can, Crim. Cas. 189 ; 
31 Man. L. R. 375; [1922] 1 W. W. R. 
126.—CAN. 





q. ———.]}—-The word ‘‘ closed ”’ 
in Shop Hours Act (36 of 1905), 
s. 4, means that the doors of the 
shop must be actually shut so as 
to prevent persons entering for tho 
purpose of buying.—IsMaiIL AHMED 
®. DURBAN BHorovueH PoLrice INSPEC- 


Yr. Closing shops by requisition — 


* Eveni —Power to fi: pacular 
hour.}-—-Under Shops «eS ces Act, 
1908, s. 25, which provides for the 
closing of shops by Shik gen “in 


the evening of every wor day at an 


not authorise the keeping open of the 
shop till the same hour.—ARNOLD fr, 
MANNING & Dawson, LTv., [1919] 
N. Z. L. R. 260.—N.Z. 


t. Ezemption — ‘“‘ Refreshments *’ 
Sweets’? ** Strawberry water-ice.” 
Under the Early Closing of Shops 
Order of Apr. 26, 1917, as amended 
by the Order of Juno 28, 1918, an 
exception is made in favour of the 
sale of ‘‘ refreshments for consumption 
on the premises” it being provided 
however, that ‘‘ refreshmenta shall not 
be deemed to include sweets, 
chocolate, or other sugar confectionery 
or ice-cream ” :—Held:; ‘ strawberry 
water-ice ’’ foll_under the category 
of ‘* sweets.”—JACOVELLI v. AROHI- 
BALD, [1918] S. C. (J.) 13. . 


PART Vv. SECT. 3, SUB-SECT. 2.—B. 
a. Power of local_ authority to 
é ng day for early 

closing.]-~There is no power under 


Factories & Shops Acta to make 
regulation prescribing & enforcing 
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them down again, cleaning knives in so far as they 
were for subsequent use at the customers’ tables, 
polishing pewter & copper measures used there- 
after for measuring or serving out drinks to 
customers, collecting glasses after they had been 
used by customers from various parts of the bar 
for cleaning by the barmen, cleaning & tidying the 
premises for use by customers at various times of 
the day. He did not have any half-holiday during 
the week. Applt. having been convicted by a 
magistrate upon an information charging him 
with unlawfully failing to comply with Shops Act, 
1912 (c. 3), s. 1 (1) :—Held: the conviction was 
right inasmuch as all the five duties were suffi- 
ciently proximate to the serving of customers to 
justify the magistrate in holding that they were 
discharged in connection with the serving of 
customers within the Act.—PRANCE v. LONDON 
Country CounciL, (1915] 1 K. B. 688; 84 L. J. 
k. B. 623; 112 L. T. 820; 79 J. P. 242; 31 
T. L. R. 128; 13 L. G. R. 382; sub nom. FRANCE 
v. LONDON CounTy COUNCIL, 24 Cox, C. C. 684, 
D.C. 

Annotation :—Folld. Gordon Hotels vr. L. C. C., [1916] 2 

k. B. 27. 


206. ———- ——— Whether waiter in residential 
part of hotel—Not wholly employed in serving 
customers.|—GORDON HOTELS, LTp. v. LONDON 
County CouNcIL, LONDON County COUNCIL v. 
GoRDON HOTELS, LTp., No. 193, ante. 


207. Notice specifying maximum time in week 
—During which young person may be employed— 
Penalty for non-exhibition.|—A young person was 
employed in a shop in which the notice required 
by Shop Hours Act, 1892 (c. 62), s. 4, was not 
exhibited :—Held: the fine imposed by sect. 5 
could not be inflicted upon the employer.— 
HAMMOND v. PULSFORD, [1895] 1 Q. B. 223; 
64 L. J. M. CO. 63; 71 L. T. 767; 59 J. P. 533; 
43 W. R. 236; 11 T. L. R. 117; 39 Sol. Jo. 181; 
18 Cox, CG. GC. 58; 15 BR. 95, D.C. 


FACTORIES AND SHOPS. 


SUB-SECT. 2.—CLOSING HOURS. 
A. In General. 


208. ‘‘ Retail business of jeweller ’’—Sale o 
jewellery by auction—After closing hour fixed b 
order—-Shops Act, 1912, (c. 8), 5.9 (1).]—By th 
Shops Act, 1912 (c. 8), a local authority may mak 
an order fixing the closing hours for shops withi 
their district & defining the shops & trades t 
which the order applies. By s 19(1) ‘‘th 
expression ‘shop’ includes any premises wher 
any retail trade or business is carried on’”’ ¢ 
“the expression ‘retail trade or business’ in 
cludes,”’ inter alia, ‘‘ retail sales by auction.”? A 
order made under the Act fixed the closing hou! 
for shops ‘‘ in which the retail trade or busines 
of a jeweller, gold or silversmith, ironmonge 
hardware merchant, or tool dealer is carrie 
on.’ Resp., who was an auctioneer, & who sol 
on his premises, being a shop, all kinds of article 
including articles of elder ad entrusted to him fc 
sale by auction & pawnbrokers’ pledges, sold b 
auction in the ordinary way, on certain days aft« 
the closing hours fixed by the order, articles « 
jewellery :—Held: resp. had not thereby carrie 
on the retail business of a jeweller within tl 
meaning of the order.—LucAsS v. REUBENS, [192 
2K. B. 482; 901. J. K. B. 860; 125 L. T. 3l¢ 
85 J. P. 166; 37 T. L. R. 618; 65 Sol. Jo. 492 
19 L. G. R. 470 ; 27 Cox, C. C. 1, D.C. 


209. Stall for games of chance—‘‘ Premises f: 
retail trade or business ’’—Shops Act, 1912 (c. 2 
8. 19 (1).;—Applts. had each a wooden booth « 
stall containing mechanical contrivances wheret 
yames of mixed chance & skill were played t 
members of the public on payment of an entran 
fee for prizes of chocolates, etc., provided t 
applits. No other business was carried on at the 
stalls :—Held: neither of the above stalls was 
‘* shop ” within above sub-sect. as being “* premis 
where any retail trade or business is carried on 
&, consequently, applts. had not committed t! 
offence of keeping a ‘‘shop’”’ open after t! 
closing hour prescribed by para. 1 (a) of Part 


effect of War Legislation & Statuto 
Law Amendment Act, 1918, 6. 41 (3), 
which enacts that ‘‘for the purposes of 
the Shops & Offices Act, 1908, 6. 25, 
‘Evening’ sha.l be deomed to be the 
time of the day not earlier than five 
o’clock in the afternoon,” is that for 
the oses mentioned, between 5 p m. 
& midnight arc to be decreed ‘‘ovening.”’ 

ARNOLD tv. MANNING & DaAawsOoN, 
LTp., {1919} N. “L. L. h. 260,—N.Z. 


PART Vv. SECT. 3, SUB-SECT. 2.—A. 


co. Sho open after hours— For 
show purposes.” }—Dett. had his shop 
open after the hour prohibited by 
regulation & goods in the shop were 
shown & employees were present. 
No sales of goods took place, & 
lacaris were exbibited announcing that 
he shop was open only for show pur- 
poses :—Held: the goods were ex- 
yosed for sale within Factories & 
chops Act, 1898 (No. 1597), 8. 7 (¢).— 
"URNBULL t. COCKING (1899), 25 
Vv. L. it. 83.—AUS. 

ad. —— Exempted business in same 
shop.}— Where fruit is sold in a 
shop, having only one cntrance, in 
which astry & confectionery are 
also gold the ehop must be closed for 
all purposes at the hour prescribed 
by Ene regulation for the closing of 
fruit shops under Factories & Shops 
Act, 1915,8.105(1). Itis not sufficient 
that the portion of the shop in which 
the fruit Is sold is securely shut off by 


& substantial partition at the hour 
prescribed, & that no fruit is sold there- 
after.— HALL vt. HooKrEr, [1921] 
V e L. Ii, 471.—AUS., 


}—Under 








_ 0: . Ordinance 
No. 12 of 1919, 6. 8 (4), an cating 
house is exempted froin the provisions 
of the Ordinance as to closing hours, 
but not if there is carried on therein 
any business outside tbe business of a 
restaurant not belonging to any other 
of the exempted classes. 

D., the proprictor of a retail shop 
& of an cating house, which wero 
conducted in adjoining rooms under 
one roof, was charged with path echt 
to keep the shop closed, or otherwise 
with selling after closing hours, & was 
convicted. The sale took place in the 
cating-house, but the articles were not 
all of a nature usually sold in a 
restaurant. The retail shop was 
be er Sr ls : F we por arr was 

«—~ DESAI U. . 2 r 41 is . be 

228.—8. AF. One ne 


ft. Sale in living-room ad- 
joining shop.}—The front door of a 
room used as a ebop was closed to the 
public, but access to the room was 
possible from a living-room in the 

uilding. Ina cha of contravenin 
of Ord., No. 12, 1919, 8. 5 (bd), aocused 
had sold articles to a person in the 
living-room after hours :—Held: the 
conviction should stand as the room 
was being uacd for the business of the 
shop, & being open for the admission 





of the purchaser, was not closed in t 
sense of the Ordinance.-—PILLAY 
PIETERMARITZBURG (CHIKF Co 
eer) (1923), 44 N. L. It. 120. 


® 


. Employment of hotel servant 
After 11 p.m.)—It is not an offe: 
under Early Closing Act, s. 9, to empl 
an hotel servant after 11 p.m.—Ar 
SHEARER (1910), 10 S. kh. N.S. 
GUL; 27 N. 8. W. W.N. 130.—AUS 


h. Scope of statute.|-- BATEMAN 
pee (1012), 8 Tas. L. Hh 4g. 


k. ‘‘ Carrying on trade or Int 
ness "’——Dealing with goods on parti 
lar occasion not suficient.}—Um 
Factories & Shops Act, 1915, a. 105 ( 
it must be shown that a trado 
business of the kind specified in 8. 
of that. Act is carried on, & it is) 
enough to show that the goods | 
doalt. in on a particular occasion. 

A., who occupled premises as 
fruit. & confectionary shop, Waé pro’ 
to have sold, on one occasion 
packet of cigarettes from tho at 
during the hours within which suc! 
salc was lawful, & to have subsoquen 
sold fruit thorefrom during the ho 
within which it was lawful to sell fr 
but unlawful to sell tobacco :-— He: 
the decision of justices that the trade 
business of a tobacconist was 1 
shown to have beca carried on aho 
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of the Sched. to the Shops (Early Closing) Act, 
3920 (c. 60), as amended by subsequent Orders, 
which by para. 4 incorporates the above definition 
of ‘ aa eer ae v. HUTCHINSON, TRAFFORD v. 
Same, [1922] 1 K. B. 693; 91 L. J. K. B. 584; 
126 L. T. 669; 86 J.P. 85; 388 T. L. R. 263; 66 
Sol. Jo. 816; 20 L. G. R. 199; 27 Cox, U. C. 202, 
DD. C. 


210. ‘‘ Every day other than Saturday ’’— 
** Includes Sunday ’’—Sale of confectionery after 
hours on Sunday—Shops (Early Closing) Act, 
Amendment Act, 1921, Sched. Part I.|—-Upon an 
information against the occupier of a confectionery 
shop for keeping his shop open between 8 & 
9.30 p.m. on Sunday evening :—Held: the words 
‘‘every day other than Saturday”’ in Part I. 
of the Schedule to the Act of 1920 included Sun- 
days, while the words ‘‘ weekdays other than 
Saturdays ’’ in the amending Act of 1921 did not 
include Sundays, & therefore an offence had been 
committed contrary to the above provision of the 
Act of 1920.—LONDON CoUNTY COUNCIL v. 
GaInsBorouanh, [1923] 2 K. B. 301; 92 L. J. 
K. B. 597; 129 1. T. 6383; 87 J. P. 102; 39 
TT, I. R. 422; 67 Sol. Jo. 595; 21 L. G. R. 312; 
27 Cox, C. C. 503, D. C. 


211. Customer in shop before closing hour— 
Failure to complete purchase in time—Shops (Early 
Closing) Act, 1920 (c. 58), sched. 1, Art. 2 (1).]— 
Where persons are invited to enter a shop before 
the appointed hour for closing & do so without 
any definite intention of making a purchase, as 
for example, when present at a retail sale by 
auction, & then remaining on after the closing 
hour & after the shop has been closed to new 
customers, are invited to make purchases, the 
shop-keeper contravenes the provisions of above 
Act, sched. 1, art. 1 (a) & such circumstances do 
not fall within the exception contained in above 
Act, sched. 1, art. 2 (1).—SALFORD CATTLE MARKET 
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SALERooMsS, Lrp. v. OSBORNE (1923), 92 L. J. K. B. 
1018; 129 L. T. 686; 87 J. P. 1384; 21L.G. Rt. 
468; 27 Cox, C. C. 615, D.C. 


B. On Weekly Half-Holiday. 


Sce Shops Acts, 1912 (c. 3), 1913 (c. 24) ; Pape 
(Early Closing) Act, 1920 (c. 58); Shops (Kar z 


Closing) Act Amendment Act, 1921 (c. 60); 


Statutory Rules & Orders, 1912, No. 316. 


212. Power of local authority to make order— 
Fixing day for early closing—Shop Hours Act, 
1904 (c. 31), s. 1.)——A local authority under above 
Act, made an order that every shop within its 
jurisdiction wherein the trade or business of a 

airdresser or barber was carried on should, so 
far as such shop was used for carrying on such 
trade or business, be closed on Thursdays at 
2 p.m. The order had been sent to the Home 
Office for confirmation. The A.-G. at the relation 
of a hairdresser carrying on business within the 
area, claimed an injunction to restrain the local 
authority from proceeding with the proposed order, 
on the ground that it was not within the scope of 
above sect., & was ultra vires because it dealt 
with one day of the week only, & did not fix the 
hours for closing on every day of the week, & that 
it was unreasonable in that it did not discriminate 
between high-class hairdressers & small barbers :— 
Held: above sect., which speaks of ‘‘ the several 
days of the week,”’ authorised the local authority 
to fix the hours for closing on the days of the week 
or any of them as it should think fit, &, conse- 
quently, no action would lie.—A.-G. v. BRIGHTON 
Coren. (1908), 77 L. J. Ch. 603; 99 L. T. 377; 
ir x P. 306; 24 T. L. R. 634; 6 L. G. R. 835, 


2138. ——— Exempting certain _localities— 
Whether exercise enforceable by mandamus.]— 
In Apr. 1912, the occupiers of shops within a 


not be disturbed.—TireLeE v. Bon- 
GIORNO, {1921} V. L. Wt. 523.—AUS. 


l. Chemist’s shop—Goods usually 
kept for sale.}—In the absence of any 
byo-law specifically stating that an 
particular line or class of goods shall 
not be sold in any drug shop after the 
hour of closing prescribed by an early 
closing bye-law, there is no restriction 
as to the hours of sale of goods usually 
sold or kept for sale by pharmaccutical 
chomists, or che ta & druggists.— 
STEVENS r. GORDON MITCHELL DRUG 
Go., [1917] 1 W. W. Ri. 938; 27 Man. 
L. Kt. 318; 32 D. L. I. 185.—CAN. 


m. Power of local authority to pass 
byc-laws.}—The City Council of C. was 
empowered to make bye-laws for 
regulating the hours & for openi 
cleeiny. retail stores. Under a bye-law 
passed for this purpose it was provided 
that no conviction should e place 
unless it was shown that business had 
actually been transacted during busi- 
ness hours :—feld: the bye-law was 
ultra vires.—R. v. DOLL Sate: 7 
age L. R. 472; 6 W. L. 4. §12.— 





n. Interference b 
exercise of discretion. }—. 
laws ict the early closing of 
shops, though in operation they may 
affect unfairly some classes of shops 
should not for that reason be decla 
invalid if the bye-laws aro fully within 
the powers conferred by statute. If 
a municipal council in passing a bye-law 
has acted strictly within the powers 
conferred spon it by the Legislature 
the reasonableness of the bye-law is not 
examinable by the ot.—He EARLY CLos- 


J. V Ol. XXIV. 


court with 
unicipal bye- 


ING BYrE-LAw, Re PERLEY (1920), 2 
W.W. R. 524: 52 D. L. R. 363; 30 
Man. L. R. 444.—CAN. 


v. 
PARTICK MAGISTRATES, [1907] S. C. 
(H. L.) 5; 44 Se. L. RR. 366; 14 
8. L. T. 874.—SCOT. 


p. ‘* Closed’? — Meaning _ of.) — 
Shops Regulation Act, KR. S. M. 1913, 
c. 180, s. 2 (13), provides that ** The 
expression ‘ closed’ means not open 
for the serving of any customer.”’ 
On a prosecution for a violation of a 
bye-law passed in pursuance of said 
Act & requiring shops to be closed & to 
be kept closed between certain hours, 
if the magistrate finds that there was 
no intention on the part of the shop- 
keeper of serving any customer, the 
fact that the door wae unlocked, the 
lights turned on, & that persons were 
in the shop is not sufficient to establish 
the offence.—Rh. v. LEE (1921), 66 
D.L. R. 492: 36 Can. Crim. Cas. 189; 
31 Man. L. KR. 375; [1922] 1 W. W. R. 
126.—CAN. 








qa. .}—The word “ closed ” 
in Shop Hours Act (36 of 1905), 
8. 4, means that the doors of the 
shop must be actually shut so as 
to prevent persons entering for the 
pusyoe of buying.—IsMAIL AHMED 
v. DURBAN BorouGH Potice INsrsec- 
TOR (1918), 39 N. L. R. 119.—S. AF. 


r. Closing shops by requisition— 
** Kvening ’’—Power to at rosearerd 
hour.J—Under Shops & Offices Act, 
1908, s. 25, which provides for the 
closing of shops by requisition ‘in 
the ovening of every working day at an 


hour specified in the requisition, there 
ig no power to fix 5 p.m. as a closing 
hour, since that hour, at all events 
during those months when the sun does 
not set till later, is not in the eve F 
—HOovULOaworru v. LIGHTFOOT, [1918] 
N. 4. L. R. 941.—N.Z. 


s. Right to employ assistants after 
closing hour—On special days—Whe: 
shop may be kept open.}—In conferring 
upon the occupier of a shop the right 
to employ assistants till 11 p.m. on 
Christmas Kve & New Year’s Kve, 
Shops & Offices Act, 1908, s. 5 does 
not authorise the keeping open of the 
shop till the same hour.—ARNOLD ¢, 
MANNING & Dawaon, Lrp., (1919) 
N. Zz. la RR. 260.-—N.Z. 


. me ret tae ti =a 
6 Sweets oo 66 ra rry water-ice.” 

Under the Early Closing of Sheps 
Order of Apr. 26, 1917, as amended 
by the Order of June 28, 1918, an 
oxception is made in favour of the 
sale of ‘‘ refreshments for consumption 
on the premises’ it being provided 
however, that ‘‘ refreshments shall not 
be deemed to clude sweets, 
chocolate, or other sugar confectionery 
or ice-cream ” :—Held: ‘ strawberry 
water-ice ’’ fell under the category 
of ‘“ sweets.”—JacovELLi ov. 

BALD, {1918] Ss. Cc. (J.) 13.—SCOT. 


PART Vv. SECT. 3, SUB-SECT, 2.—B, 


a. Power of local authority to 

6 0 ng day for carly 
closing.|—~There is no power under 
Factories & Shops Acte to mak 


tion prescribing & enforcing 
DD 
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Sect. 3.— Hours, etc., in shops under Shop Reguia- 
tion Acts: Sub-sect. 2, 8.) 


certain area petitioned the local paaeand under 
Shops Act, 1912 (c. 3), s. 4 (4), to exempt that area 
from the operation of the Act; & at a meeting on 
June 5 the council by resolution accepted the area 
for the purposes of that enactment. Voting 
papers were issued accordingly, & a majority of the 
shopkeepers voted in favour of the exemption. 
On July 8 the local authority rescinded their 
resolution of June 5 on the ground that the area 
in question was unreasonably small. 


An application was therefore made by one of the 
shopkeepers in the area for a mandamus requiring 
the local authority to make the exemption order 
under sect. 4 (4), on the ground that as the area 
had been accepted i haa council as sufficiently 
large, & a vote had n taken of the occupiers 
of shops of all classes within it, which disclosed 
a majority in favour of the exemption, the council 
could not thereafter hold the area to be unreason- 
ably small:—Held: after the resolution of 
June 5 was rescinded there was either no duty on 
the council to act upon it, or if there were it was a 
duty within the discretion of the council & not one 
which, in the circumstances, the ct. would enforce 
by mandamus.—R. v. MANCHESTER City COUNCIL, 
Ez p. Batry (1912), 107 L. T. 617; 77 J. P. 43; 
29 T. L. R. 28; 10 L. G. R. 1081, D.C. 


214. Application of Acts to companies—As 
occupiers of shops.|—There is nothing in the pro- 
visions of the Shops Act, 1912 (c. 3), to exclude 
an incorporated co. which occupies a shop from 
the obligation imposed by s. 4 of that Act upon 
occupiers of shops to close their shops on the 
afternoon of one day in the weck. 


The provisions of the Summary Jurisdiction 
Acts as to summoning offenders before a ct. of 
summary jurisdiction to answer an information 
for a penalty apply to corpns. as well as to natural 

rsons.— EVANS & Co., Lp. v. LONDON CouNTY 
CouNcIL, [1914] 3 K. B. 315; 83 L. J. K. B. 
1264; 111 L. T. 288; 78 J. P. 345; 307. L. R. 
509; 12 L. G. R. 1079; 24 Cox, C. C. 290, D. Cc. 


215. Disobedience of shop assistant—To in- 
structions not to work during half-holiday— Personal 
liability of assistant.|—-The owners of a bookstall, 
who were alleged to be the occupiers of a shop 
within Shops Act, 1912 (c. 3), had given notice to 
the clerk in charge of the hookstall requiring him 
to take his weekly half-holiday & had, so far 
as they were able, insisted upon his taking it. 
hey had in pursuance of sect. 1, sub-sect. 2, of the 
Act fixed & specified by notice in the bookstall 
in the prescribed form a certain day of the week on 
which the clerk was not em loved after half-past 
1 o’clock in the afternoon. It made no pecuniary 
difference to him whether he took the weekly 
half-holiday or not. In a certain week in dis- 
obedience to his orders he took no weckly half- 
holiday and persisted in working in the bookstall 
after half-past 1 on the day specified. 





AND SHOPS. 


On an information laid 
occupiers :—Held: reas the bookstall to be 
a shop, that an offence had been committed 
under sect. 1, sub-sect. 1, of the Act, & the prover 
course for the sea ai was to lay an info on 
against the clerk & bring him before the Court 
under sect. 14, sub-sect. 3, of the Act.—WARD v., 
SmirH (W. H.) & Son, [1913] 3 K. B. 154; 82 
L. J. K. B. 941; 109 L. T. 489; 77 J. P. 370; 
20 T. L. R. 5386; 11 L. G. R. 741; 28 Cox, C. CG. 
562, D.C. 


ainst the alleged 


Annotations :—Apld. George v. Jamos (1913), 78 J. P. 156. 
Refd. Molluish v. L. C. C. trey 12L. G@. R.1086; L.C.C, 
v. Wettman, [1922] 1 K. B. 153. 


216. Employment outside shop — Distribution 
of handbilis connected with business—In which 
shop not specifically named.|—-GEORGE v. JAMES, 
No. 200, ante. 


217. Employment at branch shop—During half- 
holiday at usual place of employment.]—-lLONDON 
Country COUNCIL v. WETIMAN, No. 20], ante. 


218. Commodity retailed by several classes of 
shops—Sale by one during half-holiday of other— 
Whether offence committed.]— Where a commodity 
is sold by retail in the ordinary course of the 
business of more than one class of traders, & the 
weekly half-holiday under the Shops Act, 1912 
(c. 3), is fixed by the local authority for the 
different classes respectively on different days 
of the week, a trader who sells the commodity 
in the ordinary course of his own business is not 
required to close his shop for the serving of cus- 
tomers with it on the half-holiday fixed for any 
of the other classes of traders.—-SCHUCK v. BANKS, 
[1914] 2 K. B. 491; 83 L. J. K. B. 1168; 111 
L. T. 44; 78 J. P. 229; 30 T. L. R. 3783; 12 
L. G. R. 512; 24 Cox, C. C. 187, D.C. 


219. -]—Under Shops Act, 1912 
(c. 3), 8. 4, a local authority made an order fixing 
the weekly half-holiday for all shops in which the 
retail trade or business of a pork butcher is carried 
on, & extending the provisions of s. 4 to such 
parts of the retail trade or business of pork butchers 
as were exempted under s. 4 (86) & the second 
schedule to the Act. 


Resps. who were confectioners & refreshment- 
room proprietors, as incidental to their business 
made sausages of pork, bread, & other materials 
& sold them in their shop for consumption both on 
& off their premises, & they sold such sausages 
in their shop at a time when pork butchers were 
required to have their shops closed under the 
weekly half-holiday. Pork sausages are made 
& sold by confectioners & others, as well as b 
pork butchers :—Held : resps. by selling the tf 
sausages as incidental to their business did not 
thereby become ‘ pork butchers” & therefore 
sale of such sausages on the pork butchers’ weekly 
half-holiday was not an infringement of the 
order.—MARGERISON v. WILSON (1914), 112 L. T. 
786; 70 J.P.38; 12 L. G. R. 1098, D.C. 


220. Liberty to close on day other than that 











the observance of a weekly half-  & smoker's requisites " y 

holiday by the keepers of shops of the to a railway cbooketall ot mrad tse manaindee oe tee ae Pre 

classes mentioned in Factories & substantial part of the busincss con- Leg aed to have been published 

ene 8 poe ned ad suture ce auc’ in = sale of those articles.— under this sect. required all shops 

cR, oe das UR — FK . ENZIES (JOHN) & Co., within the munefpality to be closed 

sari — {1920} 8. C. (J.) 7.--SCOT. : a 1 p.m. on the da woe Oo Les : 
oo Laan elher a licable °..—_~ é. witra C&T. 0. IN . « v. 

to raihray Wookstall.}—Held : an onder to alatute,) — Ordinance” of "1806, 137.—8. AF. 

0 thority made under sz. 8 (a),as amended by Ord : : , 

Shops Act, 1912, 8. 4°(6), extending 1020, required. the B town conncll'to- ia intieio te Magi teie ee hee 

sub-sect. J to “the sale of tobacco select a day on which all shops should duty of the occupter ie shop to 
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fixed—-How far a defence—Retail trade in private 
house—Only during half-holiday period for locality.] 
—~Resp. sold groceries on Wednesday afternoon 
after 1 p.m. in her house, which on all the other 
days of the week was used solely as an ordinary 
dwelling house. Under an order made by the 
local authority all shops to which the order applied 
were obliged to close for serving customers on 
Wednesday in each week from 1 p.m., but the 
order contained a proviso that the occupier of a 
ano might elect to close his shop for the weekly 
half-holiday on a Saturday instead of Wednesday. 
No notice under the Shops Act, 1912 (c. 3), was 
affixed to resp.’s house :—Held: resp. had com- 
mitted the offence under Shops Act, 1912 (ec. 3), 
s. ) (1), of carrying on a retail trade in a place 
not a shop at a time when it would be unlawful 
to keep a shop open for the purposes of retail 
trade, & the fact that the occupier of a shop could 
elect to close his shop on a Saturday instead of a 
Wednesday afforded no answer to the charge.— 
COWDEN v. McEvoy, [1914] 3 K. B. 108; 83 
L. J. K. B. 1249; 111 L. T. 549; 78 J. P. 336; 
12 L. G. R. 1216 ; 24 Cox, C. C. 377, D.C. 


221, —— Trading during usual half- 
holiday—No evidence of intention to change.|— 
Resp., who was a shopkeeper, & had selected 
Wednesday as his early-closing day, & had a notice 
to that effect fixed in his shop, kept his shop open 
on a certain Wednesday after 1 p.m., the notice 
being still affixed in the shop upon that day. In 
the following weck he did not close his shop on 
any day other than Wednesday. On an informa- 
tion against resp. for keeping his shop open after 
1 p.m. on the Wednesday in question, he con- 
tended that though he might have been convicted 
for not closing on any day of that weck, yet that 
as he was entitled to change his usual closing day 
he had not committed the offence charged :— 
Held: as the resp. had not taken any steps to 
change his usual closing day, & still maintained 

. in his shop the notice that Wednesday was his 
early closing day, he was liable to be convicted.— 
OWEN v. Parry (1914), 79 J. P. 64; 12 L. G. R. 
1228, D. C. 


222. Use of automatic machine—When shop 
closed—-Not ‘‘ personal service ’’ of customer.]— 
Nesp., who carried on the retail trade or business 
of a dairyman, locked his shop on the weekly half- 
holiday so that no would-be customer could obtain 
access to the interior, but on the same afternoon 
he had an automatic machine affixed to the door 
of the shop, & a customer, by putting money in 

« the slot of the machine, could obtain a supply of 
milk. The reservoir of the automatic machine 
‘containing the milk was inside the shop :—Held: 
resp. had not by the use of the automatic 
ichine on the weekly half-holiday contravened 

1e Shops Act, 1912 (c. 3), s. 4 (1), inasmuch 

3 the sub-sect. by providing that ‘‘ every shop 
iall . . . be closed for the serving of customers ”’ 

yn the weekly half-holiday, means that the shop 
thall be closed for the personal serving of cus- 
Ktomers ; (2) resp. had not contravened s. 9 of the 





Fintimato to his employees on what 
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Act, which prohibits trading elsewhere than in 
shops on the weekly half-holiday, inasmuch as the 
automatic machine placed where it was, .was part 
of his shop. 

Semble : sect. 9 is aimed at the personal carrying 
on in a place not a shop of retail trade or business ; 
it does not apply to trade or business carried on 
by means of an automatic machine (LusH, J.).— 
WILLESDEN URBAN District CoUNCIL v. MORGAN, 
[1915] 1K. B. 349; 84L. J. K. B. 373; 112 L. T. 
428; 79 J. P. 166; 31 T. L. R. 93; 59 Sol. Jo. 
148; 13 1. G. R. 390; 24 Cox, C. C. 546, D.C. 


223. Exemption — Business involving ‘‘ perish- 
able article ’’—Butter.|—Resps. carried on the 
business of dairymen, & kept a shop in which they 
sold milk, cream, & butter, & in addition honey 
in pots. On the day fixed for the weekly half- 
holiday respts.’ shop was open after 1 o’clock & 
the manager sold to a certain appct. some butter 
& a pot of run honey. 


On an information charging resps. with an 
offence under Shops Act, 1912 (c. 3), 8s. 4, a@ ct. 
of sum jurisdiction held that butter was 
an article of a perishable nature & that run honey 
was confectionery within sched. 2 & no offence 
had been committed. 


On a case stated :—Held: (1) butter was an 
article of a perishable nature within sched. 2; 
(2) there being no evidence upon which run 
honey could be held to be confectionery within 
sched. 2, the sale of run honey was not a trade or 
business exempted from the operation of s. 4 & 
an offence had been committed.—LONDON COUNTY 
COUNCIL v. WELFORD’S SURREY Datrigs Co., Lrp., 
[1913] 2 K. B. 529; 82 L. J. K. B. 669; 108 
lL. T. 998; 77 J. P. 206; 29 T. L. R. 438; 11 
L. G. R. 831 ; 23 Cox, C. C. 428, D.C. 


224. ——— Motor, cycle & aircraft supply 
business.|—-The exemption granted in the Shops 
Act, 1912 (c. 3), sched. 2, by which a shop is not 
bound by the provisions of the Act itself as to a 
weekly half-holiday, in so far as the trade or 
business carried on is concerned with ‘‘ the sale of 
motor, cycle, & aircraft supplies and accessories 
to travellers,’’ only extends to the sale of supplies 
& accessories for motors, cycles, & aircraft, & 
does not authorise the sale to travellers of any 
supplies or accessories whatever which are uncon- 
nected with motors, cycles, and aircraft.—WI1- 
LIAMS v. GOSDEN, [1914]1 K. B. 35; 83 L. J. K. B. 
77; 109 L. T. 870; 77J3. P. 464; 30T. LR. 43 
58 Sol. Jo. 49; 11 L. G. R. 11743 23 Cox, C. C. 
655, D. C. 


225. ——— Confectionery — Whether run honey 
included under.]|—LONDON CouNTy CoUNCIL v. 
WELFORD’S SURREY DarriEs Co., Lrp., No. 2238, 
ante. 


226. Sweets & chocolates.|—Sweets 
& chocolates are ‘‘ confectionery ’’ within Shops 
Act, 1912 (c. 3), sched. 2, & shops where they are 
sold are primd facie not included within the pro- 
visions of the Act, as to the weekly half-holiday. 








~——— “Bank holiday’’—‘' Week of the Act. The word “ holiday ” 

‘day of the woek they are to take a day.’’}—Duri the week ending must be n the singular onl 
palt-holida ——-MARTIN. v. MCCANN Dec. 21, 1912, T., B. & Co. geve No offence was co tted.—_ Topp, 

ee, ; ‘east du the week ending Deo. 8, (1913), 471. u. 7. 1ST. 
— eaning of term.)— 60 t+) ven were tmas . Exemption — How exc , 
BY half-holiday *» means the remainder Day & St. Stephen's Day. T. B. & suSpa & Oitices Act, 1908, 8. 18 (a) tb, 
xf the day from the commencement Co. were oconvicted of an offence which exempts “ Any shop wherein is 
of suoh half-holiday.—BRaDsaRAW v. 


REWER (1911), 14 e A. L. R. 6.— 


under Shops Act, 1912, s. 1 
Held: Christmas east i wi 
day & a bank holiday for the purposes 


(1) clusively carried 
as & week in specified 
from the general obligation to close 
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Sect. 3.—Hours, etc., in rie nder Sho 
tion Acts: Sub-sect. 2, B. Sects. 4 
sects. 1 & 2, A.) 


But, where, under the provisions of sect. 4, sub- 
sect. 6 of the Act, a local authority made an 
order extending the provisions of the Act, to ‘‘ the 
sale by retail of . .. confectionery (including 
sweets & chocolates)’’ :—Held: the order included 
shops in which sweets & chocolates only are sold, 
& not those only in which they are sold in addition 
to perry confectionery.—GEE v. Davies (1916), 
85 L. J. K. B. 1481; 114 L. T. 1182; 80 J. P. 
285; 32 T. L. R. 446; 14 L. G. R. 6094; 25 Cox, 
C. C. 415, D.C. 

227. Removal of exemption by local authority— 
Sale of ‘‘confectionery (including sweets é& 
chocolates) °’—-Shop selling sweets & chocolates 
only.|—GEE v. Davies, No. 226, ante. 


Regulua- 
~ 5: Sudb- 


Sect. 4.—MEMBERSHIP OF SHOP CLUBS AND 
CONTRIEUTIONS TO THRIFT FUNDS. 


See Shop Clubs Act, 1902 (c. 21). 


228. Payments under rules of club—Not certi- 
fied by registrar—How far recoverable.}—-BALCHIN 
( HEUBS (LorD) (1903), 20 T. L. R. 60; 48 Sol. 

o. 83. 


Sect. 5.—WAGES. 


J.—PARTICULARS TO RE FURNISHED 
TO PIECE-WORKERS. 


See 1901 Act, ss. 116, 117, & Checkweighing in 
Various Industries Act, 1919 (c. 51). 


229. Error on card as to rate of payment— 
Conviction of employer—Notwithstanding error dis- 
coverable by worker.]—3B., a woollen weaver by 
the piece, employes by N., had a card given to her 
with particulars as to rate of payment. The 
card was incorrect, though B. might have dis- 
covered the error by counting, or by applying to 
the manager of the machine. The justices con- 
victed N. under Factory & Workshop Act, 1891 
(c. 75), 8. 24 :—Held: it being a question of fact. 
the ct. could not interfere with the conviction.— 
yo v. BIRTWHISTLE (1894), 58 J. P. 735, 


280. Power of Secretary of State—To extend 
1901 Act, s. 116, to men’s workshops—1901 Act, 
8. 157.]—By reason of 1901 Act, s. 157, which 
enacts that sect. 116 of the Act shall not apply to 
men’s workshops, a Secretary of State has no 
power under sect. 116, sub-sect. 5, to apply the 
provisions of the sect. to out-workers employed 
in connection with a men’s workshop; & in such 
a case an employer, who carries on business as a 
tailor, is under no obligation to furnish to a person 
who is an out-worker a written or printed state- 


SUB-SECT. 


FACTORIES AND SHOPS. 


ment of the particulars of the rate of his wages 
applicable to the work to be done by him.— 
SEAL, v. ALEXANDER, [1912] 1 K. B. 469; 81 
L. J. K. B. 628; 106 L. T. 121; 76 J. P. 166; 
28 T. L. R. 196; 22 Cox, C. C. 697, D.C. 





SuB-SEcT. 2.—TRUCK. 
A. Persons to Whom Truck Acts Apply. 
See Truck Act, 1831 (c. 37). 


231. Who is ‘‘ artificer, workman or labourer °* 
—Personal performance of labour—How far 
material.|—A person who takes a contract to exe- 
cute a certain cutting on a railway, at a certain sum 
per cubic yard, & employs several men under him 
to assist in doing the work, is not a workman or 
labourer within the true meaning of Truck Act, 
1831 (c. 37), although he does a portion of the 
work himself.—RILEY v. WARDEN (1848), 2 Exch. 
49; 18 L. J. Ex. 120; 10 L, T. O. S. 420; 12 
J.P. 614; 154 BE. R. 405. 


Annotations :—Distd. Floyd r. Weaver (1852), 19 L. T. O. 8. 
58. Apld. Sharman v. Sanders (1853), 13 C. B. 166; 
Ingram v. Barnes (1857), 7 E. & B. 115; Sleoman v. 
Barrett (1864), 2 H. & C. 934. Refd. Bowers v. Lovekin 
(1856), 6 E. & B. 584; Lawrence vc. Todd (1863), 14 
Cc. B. N.S. 554: Squire v. Midland Lace Co., [1905] 2 
oe 448. Mentd. omer t. Taunton (1860), 5 H. & N. 
6 e 


232. -}—If a collier be employed 
to get coal from a mine, & is to be paid at a certain 
rate per ton, on the coals got by him, & has 
liberty to employ other men to assist him, he is an 
artificer within the meaning of the Truck Act, 
1831, c. 37, & his wages must be paid in money, 
not in goods, if by the contract he is bound to give 
his personal Jabour in the performance of the work. 
—WEAVER v. FLroyp (1852), Cox, M. & HT. 599; 
21L. J. Q. B. 1513 sub nom. FLoyp v. WEAVER, 
19 L. T. 0.8.58; 16 J. P. 278; 16 Jur. 289. 
Annotations :—Apld. Bowers v. Lovekin (1856), 6 E. & B. 

584. Consd. Ingram r. Barnes (1857), 7 KE. & B. 115. 

Refd. Sharman v. Union Iron Works Co. (1852), 3 Car. 

& Kir, 298. 

233. —— -——.|—One who contracts to 
do work upon a large scale, employing labourers 
under him, is not an “‘‘ artificer, workman, o1 
labourer,” within the meaning of the Truck Act, 
1831 (c. 37), though he superintends the work, 
& froin time to time labours personally therein.— 
SHARMAN v. SANDERS (1853), 13 C. B. 166; 22 
L.J.C. P. 86; 20 L. T. O. 8S. 2473; 17 Jur. 765; 
1W.R. 152; 138 E.R. 116). 


Annotations :—Apld. Ingram vr. Barnes (1857), 7 EB. & B 
115; Sleeman te. Barrett (1864), 2 H. & C. 934. Refd 
Bowers tv. Lovekin (1856), 6 EK. & B, 584. 


234. j}—~(1) By an agreement! 
with a mine owner, two persons engaged a: 
‘‘ butty colliers.”’” It was found, as a fact, tha’ 
butty colliers get the produce of the mine at « 
much a yard, that they yee others under then 
to increase the quantity ; but that they must wor! 

ersonally, & are treated as workmen :—Held: a1 
his finding, butty colliers were artificcers withi: 
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on the statutory closing day which is 
suposed by 8. 11, does not mean that 
a shopkeeper who carries on any such 
business i9 cxempt unless ho also 
carries On some business which fs not 
covered by the exemption. The 
exemption may be excluded by roof, 
not of y casual & trifling trans- 
actions in non-exempted business, but 
of something like systematic trading, 


In any case 


h. Who ta 
labourer ’'-—~Under 


though such dealings may not amount ' 


—WonGe Lower tv 


to t 
rticnlar business. 5 
NZ (1919) N. Z. I. R. 830.— 


PART V. SECT. 5, SUB-SECT. 2.—A. 


sé art 
mployers & Work- 


dresser is not a workman ” '‘6 

in manna] labour” within Employe) 
& Workmen Act, 1875, s. 10.—R. 1 
LoutH JJ., (1900) 21, R. 714.—IR. 


carrying on of a 


EE oman conductor. | - 
» workman or | cM 
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the Truck Act, 1831 (c. 37); the distinction 
between contractors & artificers depending on the 
fact whether by the engagement they were 
labourers ; (2) deductions made from their wages 
in respect of articles supplied to them by their 
employers to enable them to proceed with their 
work were invalid as payments under the statute. 
— BOWERS v. LOVEKIN (1856), 6 E. & B. 584; 25 
L. J. Q. B. 371; 27 L. T. O. S. 168; 2 Jur. N.S. 
1187; 4W.R. 600; 119 EF. R. 982. 
Annotations :—As to (1) A L v . 
1c. B. N.S. Sd. Ooande Beane or Raaete ieee 


H. & C. 934. Refd. Ingram v. Barnes (1857), 7 E. & B. 
pte As to (2) Refd. Archer v. James (1862), 2 B. & S. 





235. ——-_  ——— -] — Pitf., an_ illiterate 
labouring man, attached his mark to a written 
contract with deft., by which he engaged to make 
as many bricks as deft. required in deft.’s brick- 
field, finding all labour, deft. finding the materials. 
Payment to be 10s. 6d. per thousand for the 
bricks when complete. Pitf., assisted by others, 
made bricks, having worked at them personally ; 
in payment he accepted tickets for goods. After- 
wards he sued for the full price, contended that he 
was an artificer within the Truck Act, 1831 
(c. 37), &, consequently, the oa ara by tickets 
was void :—Held: pltf., not being bound by his 
contract to do any part of the work personally, 
was not an artificer within the Truck Act. Qu.: 
whether, if pltf. had been bound to labour 
personally, but was at liberty to hire labourers to 
assist him, he would have been within the Act.— 
INGRAM v. BARNES (1857), 7 E. & B. 115; 26 
L. J. Q. B. 319; 29 L. T. O. S. 297; 21 J. P. 
822; 3 Jur. N.S. 861; 5 W. R. 726; 119 E. R. 
1190, Ex. Ch. 


Annotations :—. pid. Sleeman vr. Barrett (1864), 
954; Pillar v. Liynvi Coal & Iron Co. (1869), 3 
294; Squire v. Midland Lace Co., [1905] 2 
Mentd. Homer v. Taunton (1860), 5 H. & N. 66 


236. -]—Butty colliers working 
in partnership under a verbal contract with a 
colliery owner, by the day, by the ton, or by the 
yard, according to the nature of the work & 
though not allowed to underlet the work, employ- 
ing others to assist them, for whose wages they 
were responsible are not “ artificers’’ receiving 
‘* wages ” within Truck Act, 1831 (c. 37). 


The case is within the Truck Act or not according 
as the contract is for mere labour or for the result 
of labour (POLLOCK, C.B.).—-SLEEMAN v. BARRETT, 
ETC. (EXECUTORS OF BENNETT) (1864), 2 H. & C. 


2H &C 
L. J.C. 
= B. 4 
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934; 3 New Rep. 484; 33 L. J. Ex. 153; 9 
L. T. 834; 28 J. P. 232; 10 Jur. N.S. 476; 12 
W. R. 411. 

2387. -]—Resps., a firm of lace- 


makers, whose premises were a factory within 
1901 Act, were in the habit in common with other 
lacemakers of handing finished lace after its 
removal from the machines to women called 
‘‘ clippers ’’ for the purpose of having superfluous 
threads & material removed. The clippers, who 
were not employed exclusively by any one firm, 
undertook to get lace clipped & applied to the 
manufacturers for lace, which they took home with 
them for that purpose. The lacemakers had no 
control over the clippers, who might & often did 
employ others to assist them in the work; the 
clippers might execute the work themselves or 
give it to others to execute, or might return it 
unexecuted. The clippers were responsible in 
case of the non-return of the lace, & were paid at 
ig,fbe end of each week according to the work done ; 
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they were required to pay for damage done to the 
lace in clipping. 

Lace was handed by resps. to two clippers ; 
one was an outsider who had never worked in 
resps.’ factory, & did the clipping at home herself ; 
the other was employed y in the factory, & 
after it was closed at night she occasionally took 
the work home to do, & was assisted by her 
daughter. The lace handed to the two clippers 
having been ed, a sum of sixpence was in 
each case deducted from the amount due to them 
at the end of the week, the conditions of Truck 
Act, 1896 (c. 44), s. 2, as to the making of deduc- 
tions in respect of damaged goods were not com- 
plied with, & the deductions were illegally made if 
the clippers were workwomen within the Act :— 
Held: asthe clippers were not bound by the terms 
of their contracts to execute the work or any part 
of it themselves, they were not workwomen within 
the Employers & Workmen Act, 1875 (c. 00), 
s. 10, & were not entitled to the protection of 
Truck Act, 1896 (c. 44), 8. 2.—SQUIRE v. MIDLAND 
LACE Co., [1905] 2 K. B. 448; 74 L. J. K. B. G14 ; 
93 L. T. 29; 69 J. P. 257; 53 W. R. 653; 21 
T. L. R. 466; 49 Sol. Jo. 430, D. C. 


238. ——— Person loading boat—Connected with 
ironworks.|~—A person employed in loading boats 
with iron at a private canal, close to ironworks, 
is an artificer in making iron within Truck Act, 
1831 (c. 37).—MILLARD v. KELLY (1858), 32 
L. T. 0. 8.123; 7W.R.12; 225. P. Jo. 736. 


239. Framework knitter.|—-A framework 
knitter is an artificer within ‘Truck Act, 1831 
(c. 37).—Moornousse v. LEE (1864), 4 F. & F. 354. 


249. ——~ Under Employers & Workmen Act, 
1875 (c. 90),s. 10—Truck Act, 1887 (c. 46), s. 2.]|— 
Pitf. was in the employment of a railway co. as 
guard of a goods train. His main duty was to 
guard & conduct the train & to marshal the 
trucks ; but it was also part of his duty at times 
to assist in coupling & uncoupling the trucks & 
in unloading them :—Held: he was not a “ wors 
man” as defined by Employers & Workmen Act, 
1875 (c. 90), s. 10, & was not therefore a person to 
whom Truck Acts, 1831 (ec. 37) & 1887 (c. 46) 
applied.—Hunt v. GREAT NORTHERN Ry. Co., 
{1891} 1Q. B. 601; 60 L. J. Q. B. 216; 64 L. T. 
418; 55 J. P. 470, D.C. i 

} —, : 1891), 60 LL. J. 
Ao 137; Avinleite Gest Noster Stoem Fishing 

Co. (1909), 100 L. T. 913. 

241. —— Potter’s printer.]—- Held: a 
potter’s printer, under a _ contract with his 
employers to do work in which he was assisted 
by ‘“ transferrers’’ whom he himself engaged & 
paid, was a ‘ workman” within Employers & 
Workmen Act, 1875 (c. 90), 5s. 10, & liable in 

roceedings before a magistrate to pay damages 
or a breach of his contract with his employers, 
caused by his transferrers’ refusal to work, al 
though he was ready & willing to do it.—-GRAINGER 
v. AYNSLEY, BROMLEY v. Tams (1880), 6 Q. B. D. 
182; 50 L. J. M. C. 48; 43 L. T. 608; 45 J.P. 
142; 29 W. R. 242. 
Annotation --~Refd. Morgan v. London General Omnibus 

Co. (1884), 48 J. P. 503. 

242. Omnibus conductor.) — An 
omnibus conductor engaged at daily wages paid 
daily, is not. a person to whom the Employers & 
Workmen Act, 1875 (c. 90) applies, & therefore is 
not entitled to the benefit of the Employers’ 
Liability Act, 1880 (c. 42).—MOoRGAN v. LONDON 
GENERAL OMNIBUS Co. (1884), 13 Q. B. D. 832; 
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Sect. 5.—Wages: Sub-sect. 2, A. & B. (a).| 


563 L. J. Q. B. 352; 51 L. T. 213; 48 J. P. 503; 

32 W. R. 759, C. A. 

Annotations :-—Folld. Cook vr. North Metropolitan Tram. 
Co. (1887), 18 Q. B. D. 683. . Ma v. Petor 
Itobinson (1903), 19 T. L. KR. 492. A Rushbrook 1. 
Grimsby Palace Theatre Co. (1908), 99 L. T. 18. Refd. 
Jackson v. Hill (1884), 13 . B, D. 618; Hunt v. G. N. Ry. 
{1891} 1 Q. B. 601; Lamb v. G. N. Ry. (1891), 65 L. T. 
225; Round v. Lawrence, [1892] 1 Q. B. 226; Hoare v. 

Green (1907), 76 L. J. K. B. 730; Smith v. Associated 

Omnibus Co. 07 6; 


F . B. 916: Whel 7 
Northern Steam Fishing Co. (1909), 100 L. T 913. x 
Kirkdale Burial Board v. Liverpool Corpn., [1904] 1 Ch. 
829; He National Insurance Act, 1 ‘ Dairymen’s 
Foremen, Re Tailors’ Cutters (1912), 107 L. T. 342. 

243. Stage manager.|— A _ stage 
manager, part of whose duty it is to shift furniture 
& scenes, is a workman within Employers’ Liability 
Act, 1880 (c. 42), s. 8.—-RUSHBROOK v. GRIMSBY 
PALACE THEATRE & BUFFET, Lrp. (1909), 100 
L. T. 253; 25 T. L. R. 258, C. A. 


244. —— Inventor.]— By an agreement 
in writing between H. & Co., manufacturers, & J., 
reciting that J. having a knowledge of mechanics, 
& H. & Co. requiring the services of a person 
having such knowledge, to assist the firm as a 
practical working mechanic in developing idcas 
they, the firm, might wish to carry out, & to him- 
self originate & carry out ideas & inventions 
suitable to the business of such firm if such inven- 
tions were approved by them, it was mutually 
agreed that J. should be employed by the firm 
“for the purpose above specified’ :—Held: J. 
was not ‘a mechanic or workman ”’ within the 
Employers & Workmen Act, 1875 (ec. 90).— 
JACKSON v. HILT (1884), 13 Q. B. TD. 618; 49 
J.P. 118, D.C. 

Annaler :—Consd. Bagnall v. Levinstein, [1907] 1 K. B. 


245. —— Tramear driver.} — ‘The driver 
of a tramcar is not a person to whom the Em- 
ployers & Workmen Act, 1875 (c. 80), applies, 
& therefore is not entitled to the benefit of the 
Employers’ Liability Act, 1880 (c. 42).—Cooxk 
v. NORTH METROPOLITAN TRAMWAYS Co. (1887), 
18 Q. B. D. 683; 56 L. J. Q. B. 309; 561. T. 
448; 57 L. T. 476; 51 J. P. 6803 35 W. R. 577; 
3'T. L. R. 523, D.C. 
ainnotations :—Distd. Smith rv. Associated Umnibus Co., 

{1907} 1 K. B. 916. - Bound ¢v. Lawrence (1891), 

64 L. T. 470; Hunt rc. G. N. Ry., (1891) 1 Q. B. 601; 

Rtushbrook vr. Grimsby Palace Theatre Co. (1908), 98 

a T. 18; Whelan c. Great Northern Steam Fishing Co. 

(1909), 100 L. T. 813; He Lithographic Artista; te 

Engravers (1913), 1038 L. T. 894. 

246. Omnibus driver.}— The driver 
of a motor-omnibus who has, when out with the 
omnibus, to do such necessary repairs to it as he 
is able to do, is a person ‘ otherwise cngaged in 
manual labour ”’ within Employers & Workmen 
Act, 1875 (c. 90), s. 10, & is, therefore, entitled to 
the benefit of the Employers Liability Act, 1880 
(c. 42).—SMITH v. ASSOCIATED OMNIBUS CO., [1907] 
1K. B.916; 76L. J. K. B. 574; 96 L. T. 675; 
71 J. P. 239; 23 T. L. R. 381, D. C. 


Annotations :—Retd. Hoare vr. Green, (1907) 2 K. B 315; 
hare tag vt. Grimsby Pasace Theatre Co. (1908), 99 




















247. -—— ——— Grocer’s assistant — Duties not 
confined to selling.)—‘The test of whether an 
employee is engaged in manual labour, within the 
meaning of the Employers & Workmen Act, 
1875 (c. 90), is whether such labour is his real & 
substantial employment, or whether it is inci- 
dental & accessory to such employment. 


Apyplt., a grocer’s assistant, whose duty it was 


FACTORIES AND SHOPS. 


to serve customers in a shop, had also other duties 
involvi manual labour, such as making up 
parcels for customers, carrying parcels from the 
shop to the cart at the door, & bringing up 

from the cellar to the shop :—Held: such occupa- 
tions were incidental to his real & substantial 
employment as a salesman, & he was not engaged 
in manual labour within the meaning of the 
Employers & Workmen Act, 1875 (c. 90).— 
BounpD v. LAWRENCE, [1892] 1 Q. B. 226; 61 
L. J. M. C. 21; 65 L. T. 844; 65635. P. 118; 40 
W.R.1; 8T.L. R.1; 36 Sol. Jo. 11, C. A. 


Annotations :—A McDonald v. Brown (1918), 87 L. J. 
K. B. 1119. d. Pearce v. Lansdowne _{1893), 62 
L. e rt . e B. 315; 

(1908), 99 


. B. 473. entd. He Dairymen’s 
‘oremon, Ac Tailors’ Cutters (1912), 107 L. T. 342. 


248. Potman in public house.]— 
Where the duties of a potman in a public-house, 
although manual, are substantially of a menial or 
domestic nature, he is not a workman within the 
Employers’ Liability Act.—PEARCE v. LANs- 
DOWNE (1893), 62 L. J. Q. B. 4413; 69 L. T. 316; 
57 J. P. 760, D.C. 


Annotations :-—Mentd. L. C. C. v. Parry (1015), 79 J. P. 312; 
Re Unemployment Insurance Act, Re Junior Carlton 
Club’s Appin., [1922] 1 K. B. 166. 


249. Independent contractor.|— 
By the special rules of a colliery made under 
Coal Mines Regulation Act, 1887 (c. 58), s. 51, the 
manager of the mine was made responsible for the 
control, management, & direction of the mine, & 
was to appoint such competent persons as might be 
necessary for carrying out the provisions of the 
Act, & all persons employed in or about the mine 
were to obey his directions ; & the chargeman in 
each shift was to have charge of the sinking 
operations. 


E. entered into a contract with the owners of 
the colliery to sink a shaft in their coal mine. By 
the contract E., who was therein called the 
contractor, was to provide such sinkers, ctc., as 
might be necessary for the execution of the work, 
& was to be paid a certain sum per fathom sunk. 
KE. employed & paid the sinkers, he himself acting 
as ‘‘chargeman ’’ in charge of the sinking opera- 
tions. One of the sinkers, while engaged upon 
the work, was killed by a block of wood falling 
upon him, & his administratrix brought an action 
against the colliery owners under the Employers' 
Liability Act, 1880 (c. 42), to recover damages for 
his death :—Held: (1) E. was an independent 
contractor ; (2) deceased was not a ‘‘ workman ”’ 
who had entered into or worked under a contract 
with the colliery owners as his employers within 
the Employers & Workmen Act, 1875 (c. 90), 
s. 10; & the Employers’ Liability Act, 1880 
(c. 42), did not apply ; (3) the contro] given b 
the Coal Mines Regulation Act, 1887 (c. 58), 
by the special rules of the mine, to the manager 
over all persons in the mince, did not make kL. & 
the sinkers ape ed by him ‘‘ workmen " in the 
employment of the colliery owners within Em- 
aloyers & Workmen Act, 1875 (c. 90), 8. 10.- 
Markow v. Firinspy & Brovgnron Moor Coan & 
Fire Brick Co., (1898] 2 Q. B. 588; 67 L. J. Q. B. 
976; 79 L. T. 397; 14 T. L. R. 583, C. A. 
Annotations :-—Polld. Fitzpatrick vr. Evans, (1902} 1 K. B. 

605. Reid. Richards v. Wrexham & Agion, Coltlerten, 


Davies v. Same, (1914) 2 K. B. 497. Hill v. 
Beckett, (1015) 1 K. B. 578. 


250. -_—- —-— Woman manipulating sewing 
machine.]—A woman employed to work a 
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sewing-machine & to iron the seams of dresses is 
a ‘‘workman” within the definition of Em- 
loyers and Workmen Act, 1875 (c. 90), s. 10, 

therefore within the definition of Employers’ 
Liability Act, 1880 (c. 42), 8s. 8.—MAYNARD v. 
PETER ROBINSON, Lip. (1903), 89 L. T. 186; 
19 T. L. R. 492; 675. P. Jo. 244. 


251. ‘* Servant in husbandry ’’ — Under 4 Geo. 4 
ic 34)-——Waggoner.]—-LILLEY v. ELWIN (1848), 

1Q. B. 742; 17L. J. Q. B. 132; 11 L. T. O.S. 
151; 12 J.P. 343; 12 Jur. 623; 116 E. R. 652. 
Annotations :—Mentd. Nicoll v. Greaves (1864), 17 C. B. 

vee 27; Moriarty v. ltegent’s Garage Co., [1931] 1 K. B. 

252, ——— ——— Farm balliff.] — Davirs v. Ber- 
WICK (LORD) (1861), 3 E. & KE. 549; 30 L. J. M. C. 
84; 3 L. T. 697; 25 J. P. 293; 7 Jur. N.S. 410; 
9 W. R. 334; 121 EB. R. 548. 

See, now, Conspiracy & Protection of Property 
sAct, 1875 (c. 86), 8. 17. 


B. Transactions to Which Truck Acts Apply. 
(a) In General. 


See Truck Act, 1831 (c. 37); Truck Act, 1887 
(c. 46); Truck Act, 1896 (c. 44). 


Deductions other than for supply of goods.]— 
Sce Nos. 261, 263-265, 269, 272-275, 276-279, post. 


253. Supply of goods—On credit—Debt paid out 
of wages—BIn discretion of worker.})—In an action 
for wages, it appeared that one of defts. also kept 
a grocer’s shop, at which pltf. & other workmen 
in defts.’ aa Se were in the habit of getting goods 
on credit ; the wages were paid once a week, when 
the workmen got a ticket from the shop, showing 
how much they owed for grocery, & took it to the 
person who paid the wages; he asked them how 
much of it they would pay, & gave them the 
difference between that their wages :—Held: 
this was evidence of payment, & the transaction 
was perfectly legal, notwithstanding Truck Act, 
ie (c. 37).—LANE v. PRATT (1843), 1 L. T. O. S. 








254. Liquor up to fixed quantity.]— 
Resp., who carried on the business of a licensed 
victualler & also of a brickmaker, supplied work- 
men employed at his brickfield with intoxicating 
liquors to the amount of 3s. 10d. on credit, entries 
being made in -s books as the liquors were 
supplied. In the evening of the same day, when 
the workmen were in his public-house, the em- 

loyer handed across the bar to one of them on 

ehalf of the others 4s. which was immediately 
given back, 2d. being returned by the employer 
as change & the entries were then crossed off. 
On the next day the wages then due to the work- 
men were paid ree employer in coin, the 4s. 
above mentioned being deducted from the sum s0 
paid :—Held: the employer had committed an 
offence against the Truck Acts, 1831 (c. 37), & 
1887 (c. 46).—GouLD v. HAYNES (1889), 59 
L. J. M. 0. 9; 61 L. T. 732; 54 5. P. 4053; 16 
Oox, C. C. 782, D. C. 


255. ———_ Articles necessary for 
Bowers v. LOVEKIN, No. 234, ante. 


256. ——— By written order on shop—For 


trade. naa 
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amount of wages.|—ATHERSMITH v. Druky, No. 

80, post. 

, 257. ——— At option of workmen.] — (1) If an 
artificer, oupes in an employment which comes 
within Truck Act, 1831 (c. 37), receive of his own 
accord goods at a shop a by his employer, & a 
corresponding amount be deducted by his employer 
from his wages at their next settling, this is a 
payment of wages in goods within the meaning of 
s. 3, & subjects the employer to the penalties of s. 9. 

(2) If payment of wages has been made in goods, 
no subsequent payment of the wages in cash can 
purge the offence so committed ; the provisions 
of the Act which declare the payment void, & also 
illegal & punishable, being cumulative.— WILSON 
v. COOKSON, FISHER v. JONES (1863), 13 C. B. N.S. 
496; 32L.J.M.C0.177; 81. 7.533; 273. P. 215; 
9 Jur. N. 8.177; 11 W. R. 426; 143 E. R. 197. 
Annotation :—Refd. Kcmp v. Lewis, [1914] 3 K. B. 543. 


258. Cloth damaged by bad workmanship.] 
—An artificer in a trade within the Truck Act, 
1831 (c. 37), having, through negligent workman- 
ship, damaged a piece of cloth, his employer 
delivered to him the damaged cloth instead of 
such wages earned as were cquivalent to the value 
which, according to the assessment of the employer, 
the cloth would have had if undamaged :—Held : 
the employer had paid wages otherwise than in 
current coin, & was therefore liable to a penalty 
under sect. 9 of the Act.—SmirH v. WALTON 
(1877), 3 C. P. D. 109; 47 L. J. M. C. 45; 37 
L. T. 437; 42 J. P. 280. 

Annotation :—Refd. Williams v. North’s Navigation Collicrics 

(1889), Ltd., [1906] A. C. 136. 

259. ——— By oral arrangement—Supplementary 
to written agreement.|—A workman was engaged 
under an agreement in writing at a fixed rate of 
wages per week. There was also a verbal arrange- 
ment entered into at the same time under which, 
as the justices found, the workman was to be 
supplied with a certain quantity of cider cach day 
in part payment of wages. n an information 
for an offence under the Truck Act, 1831 (c. 37) :— 
Held: the justices were entitled to receive evidence 
of the oral arrangement, & to find that an offence 
had been committed.—JONES v. WASLEY (1902), 
18 T. L. R. 418; 46 Sol. Jo. 339. 


260. Food & drink only.]—Appct., a 
quarryman, was accustomed occasionally during 
hay harvest to assist a farmer in the evening in 
getting in his crops. He did not receive any 
money payment for his services, but the farmer 
gave him beer & sometimes a supper when the work 
was over. While thus engaged in carrying hay 
he fell from the top of a load & was injured, & 
thereby incapacitated for work. In an arbn. 
under the Workmen’s Comp. Act, 1906 (c. 58). 
the county ct. judge awarded him compensation :— 
Held: there was no contract of service express 
or implied between the parties. If there were such 
a contract it would have been illegal under the 
Truck Acts, & could not constitute a ‘‘ contract of 
service ’’ within the Workmen’s Comp. Act, 1906 
(c. 58), 8. 13. Appct. was not, therefore, entitled 
to compensation.—KEMP v. LEWIs, [1914] 3 
K. B. 543; 83 L. J. K. B. 1535; 111 L. T. 699 ; 
7B. W. C. C. 422, C. A. 


Annotations :—Apld. Pountency v. Turton (1917), 34 
T. L. Hf 105. Refd. Newson v. Burstall (1915), 84 L. J. 
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Sect. 5.—Wagea: Sub-sect. 2, B. (a) & (b).] 


261. Payment in coin — To person authorised b 
workman—iIn discharge of his obligation.|— 
payment made by an employer, at the instance of 
& person employed, to discharge some obligation 
of the person employed, or to place the money in 
the hands of some person in whose hands the 
yee employed desires it to be placed, is within 

ck Act, 1831 (c. 37), ss. 3, 4, a payment to the 
person employed as much as if the current coin of 
the realm had been placed in his or her hands. 


Appct. entered the service of resp. & signed 
an agreement to conform to all the rules & regula- 
tions of resp.’s works. One of the regulations was 
that all opores were to become members of the 
sick & accident club. In accordance with the rules 
of this club weekly payments were made to the 
club treasurer, & from the fund thus established 
relief was given to the members in case of sickness 
or accident. Appct. received each week a ticket 
showing the gross amount of wages due to her & 
the weekly deduction on account of the payment 
to the club, the balance alone being paid to her. 
She never required & never received any relief 
from the fund. After leaving her employment 
appct. brought under Truck Act, 1831 (c. 37), 
s. 4, an action against resp. to recover the amount 
of the weekly payments to the club thus deducted 
from her wages :—Held : within Truck Act, 1831 
(c. 37), s. 4, the entire amount of the wages payable 
to appct. had been actually paid to her in the 
current coin of the realm, & she was not en- 
titled to recover from resp. the amount of the 
deduction, also even assuming but without 
deciding that there was in this case a contract 
which was made illegal, null & void by Truck Act, 
1831 (c. 37), s. 2, resp. by making the weekly 

ayments to the club with the assent of appct. 

discharged his obligations to her.—HEWLETTr 

v. ALLEN, [1894] A. C. 383; 63 L. J. Q. B. 608 ; 

V1 L. T. 94; 58 J. P. 700; 42 W. R. 670; 10 
T. L. R. 464 ; 38 Sol. Jo. 455; 6 R. 175, H. L. 


Annotations :—Refd. Phillips r. London School Board, 
Cockerton vt. London School Board, [1898] 2 Q. B. 447; 
Williams vc. North’s Navigation Collicrics (1839), Ltd., 
{1906) A. C. 136. 


262. ——— Subsequent repayment in part—As 
contribution to employer’s insurance Hability.|/— 
A master, when paying his workmen their wages, 
handed to each a slip of paper on which was 
written a sum of money equal to 2d. in the pound 
on the amount of the wages. The workmen there- 
upon handed this sum to the master. This sum 
was to provide for insurance premiums paid by 
master to cover his own liability under the Work- 
men’s Comp. Act, 1897 (c. 37). The amount so 

id by the workmen exceeded the premiums paid 

y the master :—Held: the master had not made 
a& payment of wages otherwise than in current coin 
of the realm contrary to Truck Act, 1831 (c. 37), 
8s. 3.—OWNER v. Hooper (1903), 89 L. T. 130; 
67 J. P. 406; 19 T. 1. R. 601; 47 Sol. Jo. 655; 
20 Cox, C. C. 518, D. C. 


(6) Deduclions from Wages. 


See Truck Act, 1831 (c. 37), ss. 23, 24; T 
Act, 1806 (c. 44). ve 
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268. What deductions permissible — Deductions 
authorised by Acts only.}—The Truck Act, 1831 
(c. 37), does not allow an employer when paying 
wages to a workman to cake any deductions 
except those expressly sanctioned by the Act. 
Therefore he cannot deduct money which a ct. 
of summary jurisdiction has ordered the work- 
man to pay to the employer in respect of breaches 
of contract to work. 


By sects. 23 & 24 [of the above Act] certain 
deductions are permitted to be made, or, to use the 
language of the aoc, ray note ‘‘ particular excep- 
tions to the generality of the law’”’ are ct) 
under strictly defined conditions, & no other 
deductions or particular exceptions are authorised 
(LORD DAVEY).—WILLIAMS v. Nortu’s NAvi- 
GATION COLLIERIES (1889), Ltp., [1906] A. C. 136 ; 
73 L. J. K. B. 334; 94 L. T. 447; 70 J. P. 217 
o4 W. R. 485; 22 T. L. R. 372; 50 Sol. Jo. 343, 
HI. L. 3 revsg., [1904] 2 K. B. 44, C. A. 

Annotations :—Reld. Parkin ¢. South Hetton Coal Co. 
(1907), 98 L. T. 162; Keates c. Lewis Merthyr Consolidated 
Collicries, {1910} 2 K. B. 445. Mentd. North Eastern 
Marine Enginecring Co. ¢. Leeda aoree Co., {1906} 1 Ch. 
324; Guaranty Trust Co. of New York vt. Hannay, (1915] 
2K. B. 536. 

264. Onus of proof on employer.]—- 
Truck Act, 1831 (c. 37), prohibits in certain trades 
the payment of wages in goods, & contained 
stringent provisions for enforcing their payment 
in money. By sect. 23 nothing in the Act con- 
tained shall prevent any employer from supplying 
or contracting to supply to any artificer any 
medicine or medical attendance, or any materials, 
tools or implements, etc., nor from demising to 
him any tenement, nor from making or con- 
tracting to make any stoppage or deduction from 
his wages for or in respect of any such rent, or of 
any such medicine or medical attendance. Pro- 
vided that such stoppage or deduction shall not 
be made unless the contract for it shall be in 
writing, etc. :—Held:; (1) the contract for deduc- 
tions from the wages need only point out the class 
of things in respect of which the deductions shall 
be made, & need not specify the amount in respect 
of each head of deduction; (2) the contract for 
supplying materials, tools, or implements must be 
for a sale of them out & out, & not a hiring of them, 
on which money is advanced as a mere security 
against breakage; (3) Semble: the onus lies on 
the mine owner when challenged on the point to 
show that the deduction was one which he was 
entitled to make.—CutTts v. Warp (1867), L. R. 
2 Q. B. 357; 8 B. & S. 277; 36 L. J. Q. B. 161; 
15 L. T. 614; 31 J.P. 709; 15 W. BR. 445. 
Anes  cenerany: Refd. Hewlott v. Allon, [1892] 2 





265. Deductions authorised by Acts — Necessity 
for written agreement.)—Truck Act, 1831 (c. 37), 
s. 23, provides that an employer may make a 
stoppage or deduction from the wages of any 
artlticer in respect of medicine or medical attend- 
ance, or of fuel, materials, tools, implements, hay, 
corn, or provender—‘ Provided always, that such 
stoppage or deduction shall not exceed the real 
& true value of such fuel, materials, tolls, imple- 
mente, hay, corn, or provender, & shall not be in 
any case made from the wages of such artificer 
unless the agreement or contract for such stoppage 


Se. L. R. 226.—8COT. 


mn. —-- -—- Not damagea for 
illegal occupation. }—SUWMERHLKK TRON 
(o., LTD. v. Tnommon, (1913) 8. C. (d.) 
34.—S8COT. 


antin 


) 
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or deduction shall be in writing, & signed by such 
artificer’’; & sect. 24 provides, ‘‘ that nothing in 
the Act shall extend to prevent’ any employer 
‘‘from deducting, or contracting to pauct, an 
sum or sums of money from the wages of such 
artificer for the education of any child or children 
of such artificer, & unless the agreement or con- 
tract for such deduction shall be in writing & signed 
by such artificer.” An employer stopped part of 
the wages of an artificer as a contribution to funds 
established by him to provide medicines & medical 
attendance for the artificers employed by him, & 
schools for their children, without any written 
agreement with the artificer :—Held: the artificer 
was entitled to recover the whole of the deductionz. 
—PILLAR v. LLYNVI CoaL & Iron Co., Lp. 
(1869), L. R. 4 0. P. 752; 38 L. J.C. P. 291; 20 
L. T. 923; 17 W. R. 1123. 
Annotations :—R3afd. Lamb v. G. N, Ry., (1891} 2 Q. B. 28t; 
Howlett v. Allen (1892), 62 L. J. Q. B. 9; ulre tv. 


Midland Lace Co., [1905] 2 K. B. 448; Williams v. North's 
Navigation Collicries (1889), Ltd., [1906] A. C. 136. 





236. —--— ----—- Requirements as to form.| 
Cutrs v. WARD, No. 2614, ane. 
267. —-— In respect of medical facilities— 


Amounts deducted not paid over to doctor—Right of 
workmen to recover.|—-By an arranzement be- 
tween employers & their workmen certain deduc- 
tions were made from the workmen's wages, which 
were paid monthly, for a ‘‘ doctor’s fund ” which 
was established for the purpose of paying a doctor, 
who attended the workmen & their families & 
supplied them with medicines in case of illness. 
The sums thus deducted were handed over by the 
employers to the doctor from time to time. ‘There 
was no contract in writing between the employers 
& the workmen authorising the employers to make 
the deductions, nor was there any evidence that 
the doctor had accepted the liability of the 
employers. The employers filed a liquidation 
petition, & at this time there stood to the credit 
of the ‘“ doctor's fund ’’ in their books a sum of 
£149 which had arisen from deductions thus made 
from the workmen's wages, & had not yet been 
paid over to the doctor :—Held: there had been 
no valid payment within the Truck Act, 1831 
(c. 37), of the £149 to the workmen, & they were 
entitled to be paid the £149 in full out of the 
employers’ estats as unpaid wages. Qu. : whether 
if the £149 had been, in pursuance of the arrange- 
ment, actually paid over by the employers to the 
doctor, in discharge of a debt for which the work- 
men were liable, or if the doctor had accepted the 
liability of the employers, the Truck Act, 1831 
(c. 37), would, notwithstanding the absence of a 
contract in writing signcd by the workmen, have 
applied. 


All that appears is that the workmen were 
desirous that what was in substance due from them 
to the doctor should be paid through the machinery 
of a retainer out of their wages, the amount thus 
retained being paid over by the employers. The 
employers have retained the amount out of the 
wages but they have never paid it over, & there 
is no evidence to satisfy me that anything 
equivalent to payment to the workmen has taken 
place (LORD SELBOURNE, O.).—Re Morris, Ex p. 
JJOPER (1884), 26 Ch. D. 693, CO. A. 


Annotations :—Folld. Howlett v. Allon, {1894] A 
Refd. Lamb v. G. N. Ry., [1891] 2 Q. B 
one Navigation Collicrics (1889 


- C. 383. 
. 281; Wiliams v. 
), Ltd., (1906) A. Cc. 


268. —— -—- Amounts deducted pald into 
medical fund.;— HEWLETT v. ALLEN, No. 261, ante. 
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269. ——- ——— Truck Amendment Act, 1887 
c. 46), s. 6—Effect on Truck Act, 1831, s. 23.]— 

itf., a railway porter, on entering the service of 
defts. signed an agreement, one of the conditions 
of which was that certain deductions should be 
made weekly from his pay as his contribution to a 
sick & funeral allowance fund; the fund was for 
the benefit of defts.’ servants, & was managed on 
their behalf by defts. Deductions were made 
weekly from pltf.’s wages until he left defts.’ 
service, when he brought an action to recover the 
amount of the dz2ductions as having been made in 
contravention of the provisions of the Truck Acts. 
During the period in respect of which plitf. sued, a 
larger sum had been paid out of the fund in 
medical attendance for plitf. & his wife thaa the 
total amount of his contributions which h2 sought 
to recover :—Held : Truck Amendment Act. 1887 
(c. 46), s. 6, did not apply to written contracts 
excepted by Truck Am2ndm2nt Act, 1831 (c. 37), 
8. 23, from the operation of that Act; the dedus- 
tions were therefore legally mid2, & pltf. was not 
entitled to recover.—LaMB v. GREAT NORTHERN 
Ry. Co., [1891] 2 Q. B. 281; 69 L. J. Q. B. 489; 
65 L. T. 225; 565. P. 22; 39 W. R. 475; 7 
T. L. R. 415, D. C. 


Annotations :-—Distd. Hewlett v. Allen, [1892] 2 Q. B. 662. 
Rofd. Williams v. North’s Navigation Collieries (1889), 
Ltd., (1906) A.C. 136. Misatd. Paillips v. Lon ton Sshoot 
Pree, Cockerton v. London School Board, [1898] 2 Q. B. 
270. ——— Supply of tools of trade — Must be 

out & out sale.}|—CurTrs v. WARD, No. 264, ante. 


271. Deductions in respect of fines—For absence 
from work.]—WILLIS v. ‘THORP, No. 279, 


272. For damaging goods.] — The deduc- 
tion from their wages of fines incurred by artificers 
{for damaging goods] is not a ‘‘ payment otherwise 
than in the current coin of the realm ”’ so as to make 
the employer guilty of an offence under Truck 
Act, 1831 (c. 37), s. 9.—REDGRAVE v. KELLY 
(1889), 54 J. P. 70; 37 W. KR. 5438; 5 T. OS RR. 
477. 


See, now, Truck Act, 1896 (c. 44), ss. 1, 2. 


273. For failure to enter child in factory 
register.|—B. was engaged as overlooker in a 
factory, &, by the rules, forfeited 20s. if he engaged 
a child before such child’s name was cntered in the 
register. C. the owner of the factory, had another 
factory near in which a child had been duly 
entered in the register, &, on being after an 
interval engaged in the first factory, tho child’s 
name was not entered by B. The employers 
deducted 20s. from the wages of B., & for this he 
sued C. under Employers & Workmen Act (c. 90): 
—Held: there was nothing in the Truck Act 
to prevent the deduction, as the forfeiture was not 
a penalty, but liquidated damages.—BEETHAM v. 
eos (1899), 55 J. P. 55; 6 T. L. R. 379, 
2. C. 








274. For breach of rules as to behaviour— 
Sufficient specification of rule in contract—Truck 
factory workroom tha 





t. all workers shall observe 
‘* good order & decorum ”’ is sufficiently specific 
to cover the cas2 of female workers dancing during 
their dinner hour in a workroom in which they are 
pee to dine, where such dancing raised dust 
ikely to cause da to the machines at which 
they worked and to the material upon which they 
had to work. 


A fine imposed upon the breach of such a rule, 
& under such circumstances, is in respect of “ an 
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Sect. 5.—Wayes: Sub-sect. 2, B. (b), C. & D. 
Part VI. Sects. 1,2 & 3.) 


act or omission ’’ causing or likely to causc damage 
to the employer within above sub-sect.—SQUIRE 
v. BAYER & Co., [1901] 2 K. B. 299; 70 L. J. K. B. 
705; 85 L. T. 247; 65 J. P. 629; 49 W. RR. 557; 
17 T. L. R. 492; 45 Sol. Jo. 503, D.C. 

Deduction in respect of frame rents—In hosler’s 
trade.]—See Nos. 270-279, post. 


275. Fixed weekly deduction — For steam power 
Supplied—As means of fixing wages.]—ILUGHES 
vt. BONELLA (1894), 10 T. L. HR. 197. 


C. Special Provisions as to Hosiery Trade. 


See, now, Losicry Manufacture (Wages) Act, 
1874 (c. 48). 


276. Deductions for use of trade implements — 
By custom.]—The deductions made either by the 
master-manufacturer, or by the undertaker or 
middleman who rents frames of such master-manu- 
facturer, from the workmen or artificers employed 
by him, in respect of frame-rent, winding, & a 
poundage compensation of ld. in 1s. for every 
ls. above 14s. per week earned by such workman 
or artificer, the balance being paid in money to such 
workman or artificer, is not a payment of the por- 
tion so deducted to the workman, of a portion of 
his wages in goods, or otherwise than in the current 
coin of the realm, within Truck Act, 1831 (c. 37).— 
CHAWNER v, CUMMINGS (1846), 8 Q. B. 311; 15 
L. J. Q. B. 161; 6L. T.0. 8. 364; 10 J. P. 229; 
10 Jur. 454; 115 E. R. 893. 

Annotations :—Folld, Archer vr. James (1862), 31 L. J. 
. B. 153. Consd. Hewlett r. Allen, (1892] 2 Q. B. 662; 
illiams v. North’s Navigation Collicries (1889) Ltd., 

{1906} A. C. 136. Refd. Ingram v. Barnes (1857), 7 E. 

& B.115 ; Abram Coal Co. v. Southern (1903), 19 T. L. It. 

579. Mentd. Homer v. Taunton (1860), 29 L. J. Ex. 318. 

277. -] — The deduction made by the 
master-manufacturer from the artificer employed 
by him in the hosiery trade in respect of frame & 
machine rent & standing room, winding of yarns, 
gas & fire in waiting-room, supplied by the master 
to the artificer, & fines for his non-attendance, the 
balance being paid in money, is not a payment of 
& portion of the artificer’s wages in ‘ goods’ or 
‘‘ otherwise than in current coin of the realm,” 
Within Truck Act, 1831 (c. 37).—ARCUER v. JAMES 
(1862),2 B. & 8S. 67; 31 L. J. Q. B. 153; OL. T. 
167; 8 Jur. N.S. 166; 10 W. R. 489; 121 E.R. 
998, Ex. Ch. 

Annotations :-—Consd. Cutts v. W. ene _ 8. 
357 ; Nedarese er Kelly UL 380) 37 Wwe ie ae fiesta 
r. Allen, (1892) 2 Q. B. 662; Hughes c. Bonella (1894), 
10 T. L. R. 197; Wiliams v. North’s Navigation Cul- 
led age) et ed A. C. 136. Moorhouse 
(i903), 19 TL oN 54; Abram Coal Co. v. Southern 
278. -] — MOORHOUSE v. MF 

an ace ] v. LEE (1864), 4 


279. ‘‘ Other charges’? Whether fine in- 
cluded—Hosiery Manufacture (Wages) Act, 1874 
(C. 48), s. 8.)—Pltf., a handframe worker, was in 
the employment of defts., who were hosiery manu- 
facturers. By the regulations of the factory 
he was liable to a fine of 8d. a day for staying away 
from work without permission. Pltf., having 
been fined for such absence & the amount having 
been deducted from his wages, brought an action 
to recover from defts. the penalty mentioned in 
above sect. :—Held : the employer waa prohibited 
from deducting from the wages of the artificer 
frame-rent & standing or other charges ejuadem 
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gencris with rent & standing, but fines were not 
charges within above sect., & therefore defts. had 
not incurred the nalty under that sect.— 
WILuis v. THORP (1875), L. R. 10 Q. B. 383; 33 
L. T. 11; 23 W. BR. 780; sub nom. WALLIS v. 
Tuorr, 44 L. J. Q. B. 187; 407.7. 6. 

Arnotaien. s—Apld. Boctham v. Crewdson (1890), 55 J. P. 

5. 


D. Proceedings under Truck Acts. 
Sce, generally, Truck Acts, 1831-1896. 


280. Jurisdiction of justices —Note for goods 
given within jurisdiction—Shop where actually 
supplied outside jurisdiction.|——In ayment of the 
wages of an artificer within Truck Act, 1831 (c. 37), 
the master gave a note for 11s. on a shop kept for 
the supply of goods, meaning at the time that 
it should be paid in goods, & not in money; the 
note was taken to an office beside tho shop, & a 
clerk there immediately exchanged it for another 
piece of paper, to be presented at the shop ; upon 
presenting this picce of paper the 11s. was paid in 
goods. ‘The place where the first note was given 
was within the jurisdiction of the justices of the 
borough of W., but the office & shop were without 
their jurisdiction :—Held: the giving of the first 
note was an offence within sect. 3, & therefore the 
justices of W. had jurisdiction to convict.— 
ATHERSMITH v. DrRuRY (1858), 1 E. & BE. 463 28 
L.JI.M.C.5: 32 LT. 0. S. 103; 233.7. 2445 
5 Jur. N.S. 433; 7W. R. 14; 120 EB. R. 825. 


281. —— Recovery of penalty — Though Truck 
Act, 1896 (c. 44), 8. 1 (2) b, not complied with.]-— 
The jurisdiction of justices under the Employers 
& Workmen Act, 1875 (c. 44), is not ousted by 
Truck Act, 1896 (c. 44), 8. 1, & proceedings may be 
taken before justices to recover a penalty under a 
contract between an employer & a workman, 
although particulars under above sub-sect. have 
not been supplied to the workman.—BUXTON 
Lime Firms Co. v. Howe, [1900] 2 Q. B. 232; 
bo L. J. Q. B. 498; 82 L. 1. 422; 64 5. P. 503; 
A W. R. 472; 16 T. L. R. 315; 44 Sol. Jo. 361, 

Gs 


282. Admissibility of evidence — Pressure on 
workman to deal at shop—By employer’s agent — 
Not authorised by employer.}]—In an action for 
wages, by a collier, it was proved that he had 
received the amount due to him, in the current 
coin of the realm, at a pay-office, adjoining a shop 
kept by his an tates a joint-stock iron co., for 
the sale of goods to their own workmen, & other 
people ; but that he had spent the money in the 
masters’ shop immediately upon the receipt of it. 
In order to show that he had dealt at the shop 
under compulsion, evidence was offered of a 
conversation, between pitf. & the overlooker 
under whom he worked. The overlooker had no 
authority to an ee or dismiss the men under 
him, which was the duty of the coal nt, but he 
stated that he had received a paper from a clerk 
in the office of a coal agent, whose principal duty 
was, to ascertain the amount of work done by the 
men, containing a list of the persons whom le 
was to remember as not dealing at the shop, that 
that paper contained pltf.’s name & that he 
produced it at the time of the conversation above 
mentioned. In that conversation, the overlooker 
threatened pltf. with his employors’ displeasure, 
if he did not deal more largely at the shop :-— 
Held: that statement was not admissible in 
evidence against pltf.’s employers. 

Q@u.: if the evidence had been admissible 


Parr V1.— ADMINISTRATION AND PENALTIES. 


whether it would have rendered subsequent pay- 
ments of money spent at the shop, Mavalid as 
contrary to the Truck Act.—OLpING 7. SMITH 
(1852), Cox, M. & H. 620; 19 L. T. O. S. 140; 
16 J. P. 600 ; 16 Jur. 497. 

Annotation :-—Refd. Ingram v. Barnes (1857), 5 W. It. 232. 


283. Oral agreement for part payment in 
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goods—Supplementary to contract in writing for 
payment in coin.]|—JOoNES v. WaASsLEY, No. 259, 
ante. 


284. Part payment in goods — Subsequent pay- 
ment of deficit in coin—Effect on prosecution. |— 
WILSON v. CooKSON, FISHER v. JONES, No. 257, 
ante. 


Part Vl—Administration and Penalties. 


Secr. 1.—INSPECTORS AND CERTIFYING 
SURGEONS. 


See 1901 Act, ss. 118-123, 121 (1) & (2), 125, 126; 
Factory & Workshop Act, 1907 (c. 39), s. 6; 
Truck Act, 1887 (c. 90), 8. 13. 

Duties of certifying surgeons.|—Scc, also, Police, 
(oon (Miscellaneous Provisions) Act, 1916 

v. 81). 


Sect. 2.— NOTICES, REGISTERS AND RETURNS. 


Sce 1901 Act, ss. 127-134, & Census of Production 
Act, 1906 (c. 49). 


SEcT. 3.—-PENALTIES. 


Sec 1901 Act, ss. 135-148, & Trucks Acts, 
1831-1896. 


285. Jurisdiction of justices—To reduce fine.|— 
OSBORN v. Woop Brotuers, No. 56, ante. 


286. Proceedings for enforcement — Time for 
bringing—Continuing nuisance.|—Upon an_ in- 
formation against applt. for a nuisance through 
a chimney sending forth black smoke, an order 
was made on July 20, 1868, that within two 
months he should make such alterations in the 
chimney, ctc., so as to consume the smoke arising 
therefrom. Applt. thereupon made certain altcra- 
tions & the smoke ceased to issue until Feb. 4, 
when for a certain limited period on that day & 
following days it again issued. In the following 


PART VI. SECT. 1. 


0. Obstruction of inspector — What 
anounts to—Refusal to produce booka— 
Not required by statute tn be kept.}—A 
refusal to produce to an Inspector 
books not required to be kept in 
pursuance of Factorics & Shops Act, 
1912, is not an obstruction of the 
inspector in the cxeoution of his 
duties, nor is it a delaying of the 
1 tor in tho oxercise of any power 


Where a 


case boing 
u 


Co. PROPRIETARY, LTD., oi. RR, 
erp tt F 11914) V.L. BR 


. Ingui by inspector—Place for 
holding = Vino &® prosecution oo 
obstructing an inspector of factories 
& workshops who was making “ ex- 
amination aul > under Factory 

“tae 


& Workshop Ac » & 68 (4), th 
ving a that * \aguine 


anap 


pera paving 
or the purpose of carryin ut th 
Act, could not legally be viande by 
complainant except in place where 


on tho 


work is given out ’’ :—Held : 
decision was orro 
SWEENEY (1899), 3 


. Conviction — Appeal — Costs — 
Whether payable ie inapector.] — 
eonviction was obtained 
under Shops & Shop-assiatants Acts 
by an inspector of 
quashed on appeal, costs were not 
allowed against the inspector, 

tho Act.—B bli offioor whose dut ag to 
under the Act.—BisHor v. Roo# co Offcer whose duty it was see 
: aiiy to the execution of the Act.—GaATENBY 
v. a (1897), 16 N. Z. L. R. 461. 


cous, QUIRE wv. 
4 I. L. TT. 26.—IR. 


Yr. 

tories Act, 1894, s. 76, which gives 

peal against a decision or direction 
of an inspector under that Act to the 
stipendiary magistrate does not confer 
magistrate hearing such an 
appeal a power eo Byard costs. Where 
Q& magistrate had ordered an appit. 
to pay costs to an inspoctor t 


July an information was laid for disobedience to 
the order. No evidence was given as to the cause 
of the issuing of the smoke, & the justices convicted 
applt. :—eld: first, that there was evidence 
justifying the conviction ; secondly, that as the 
nuisance was a continuing one Summary Juris- 
diction Act, 1848 (c. 43), did not apply.— H1GGINs 
v. NORTHWICH UNION GUARDIANS (1870), 22 L. T. 
792; 34 J. P. 806. 


287, —— Construction of 1901 Act, s. 136.] 
—Hh. v. TAYLOR, No. 77, ante. 


288, -——- —-—- Within three months of know- 
ledge of offence.|—VERNEY v. FLETCHER (MARK) 
& SONS, LTD., No. 78, ante. 


289. Effect where inquest held.] 
—In case of an inquest being held, the information 
is in time under 1901 Act, s. 146 (1), if it is laid 
within three months after the offence has come to 
the knowledge of the inspector, or within two 
months after the conclusion of the inquest, which- 
ever period is the longer, provided it is laid within 
six months after the commission of the offence.— 
BoyDEL vr. LEVANT MINE ADVENTURERS, [1916] 
ik. B. 692; 85 L. J. K. B. 923; 114 L. T. 416; 
_ J.P. 151; 141. G. R. 471; 25 Cox, C. C. 300, 

oC, 

Annotation :—Apld. Felton v. Heal, [1920] 3 K. B. 1. 


Limitation of time for criminal proceedings 
generally.|—Scc CRIMINAL Law, Vol. XIV., p. 151. 


290. ——— Removal by certiorari — Prohibition 
against.|—By 42 Geo. 3, c. 73, penalties were 
imposed on masters & mistresses working children 
in cotton mills more than a certain time during the 
day, & no certiorari was allowed. By 8 Geo. 4, 

















whose direction he had unsuccessfully 
appealed, & the Supreme Ct., on an 
application by the apple, opposed by 
the inspector, prohibited the enforce- 
ment of the order:—Held:; the 
inepector must pay the costs of the 
application for ge uuragiaeyf notwith- 


such 


be, 


standing that he was a pu lic officer 
actories, & was suppo @ desision in favour.— 
ANDREW t. COLLERTON (1897), 16 
the N. Z. L. R. 466.—N.Z. 
being a 


PART VI. SECT. 2. 


s. Aasistant signing registcr—Duly 
of shopkeeper.}—TLhe serponsi bility of 
a shopkeoper to have © necessary 
entries made under Shop Hours 
Bye-law No. 9 of the Durban Muni- 
cipallty is not an absolute obligation, 
& a shopkeeper who does all he can 
to induce an assistant to sign 
register cannot be convicted of con- 
travening the bye-law.—JORDAN v, 
DURBAN POLICE INSPECTOR (1920), 
il N. L. KR, 207.—S. AF. 
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Sect. 3.—Penalltics. | 


c. 63, additional restrictions were imposed as to 
working on Saturdays, & the penalties increased in 
amount were extended to foremen; & it was 
further provided, that all the powers, provisions, 
exemptions, penalties, forfeitures, payments, 
remedies, matters, & things contained in the former 
Act, except as varied by the present statute, 
should be as effectual for carrying the same into 
execution as if re-enacted :—Held: on conviction 
of a foreman for employing children on Saturday, 
contrary to the last-mentioned statute, the clause 
taking away certiorari was a provision of the 
former Act incorporated, by reference, in the new. 
—R. v. FELL (1830), 1 B. & Ad. 380; 9 L. J. 0.8. 
K. B. 37; 109 E. R. 828. 

Annotation :—Refd. R. v. West Riding of Yorkshire JJ. 

(1834), 1 Ad. & El. 563. 
See, now, 1901 Act, s. 146 (4). 


291. Summons to appear day after service 
—Reasonableness of time allowed—lIn discretion of 
justices.|—\Where a summons under 7 & 8 Vict. 
c. 15, 8. 41, required defts. to appear & answer the 
charges on the day following the service :—Held : 
as the statute was silent as to the time to elapse 
between the service & the appearance, the justices 
were the propes judges of the reasonableness of the 
time, & they having held the notice to be sufficient, 
the ct. could not say that it was necessarily bad, 
so as to warrant their interference. The due 
issuing & service of the summons are sufficient to 
give the justices jurisdiction. No appearance 
by deft. is necessary for this purpose, nor can it 
be said that the justices acted without jurisdiction 
because they proceeded to convict deft. without 
hearing any evidence in support of the charges 


« 


preferred against him. 


If the justices have misconducted themselves 
& acted mala fide, they may be liable to a criminal 
information. The question is, whether we can 
review the conduct of the justices in the ct. below, 
our common law jurisdiction by certiorari having 
been taken away. Unless it can be clearly shown 
that they have acted altogether without juris- 
diction, we certainly have no power to do so 
(LORD CAMPBELL, (.J.). 


The writ of certiorari has been taken away by 
the statute; it cannot, therefore, be granted if 
the magistrates had jurisdiction. The summons 
was duly served, & the magistrates, who were the 





PART VI. SECT. 3. 


296 i. J.iability of employer—Em- 
ployment during prohibited hovra—How 


imposed on the owner of the factory, if, 
apart from the statute, ho would not 
have been Hable at common law.— 


AND SEOPS. 


proper tribunal for determining the question, held 
the summons to be reasonable; they had, there- 
fore, jurisdiction over the matter, & it was com- 
tent for them to proceed without any appearance 
y defts. They proceeded without evidence; but 
that clearly does not show that they acted without 
jurisdiction (Parrgson, J.).—Ex yp. Horpwoop 
(1850), 15 Q. B. 1213; 4 New Sess. Cas. 174; 19 
L. J. M. C. 197; 14 Jur. 812; 117 E. R. 404; 
sub nom. Re Worwoop, 15 L. T. O. 8. 184; 14 
J. P. 590. 
Annotations :—Refd. 
380; O 


Ex p. Williams (1851), 2 L. M. & P 


. 2 P 
Withee (1885), 180 BoD deat Its oe Giamorganshire 
y e _ B.D. >; Rw. 

33. (1889). 5 T. LN. G36; I. o, Nat Bell Liquors, {1922} 

292. ———. Maintainable against limited com- 
pany.j|—A limited co., as the occupier of a factory, 
may proceeded against for a contravention of 
1901 Act, s. 137, in employing persons contrary 
to the Act.—R. v. GAINSFORD, ETc., JJ. (1913), 
29 T. L. R. 359, D. C. 

293. ——. -.]}— Evans & Co.,, 
LONDON CouNTY COUNCIL, No. 214, ante. 

294. Liability of occupier — Child employed by 
independent contractor.|—W. was the occupier of 
a brickyard, & received a sum from C. for the use 
of the yard. C. was to give his exclusive services 
in making bricks, & W. found the coal, but did 
not interfere in the management of the yard, & C. 
engaged his own work-people: — Held: W. was 
not liable under Workshops Regulation Act. 1867 
(c. 146), s. 7, as an occupier where C. employed 
a child contrary to that. Act.—FiTron v. Woop 
(1874), 32 L. TP. 554; 309. P. 646. 


295. Liability of employer — Child employed on 
casual visit to factory—Unknown to employer.]— 
B., a young person formerly in the employment of 
an occupier at the factory, one day called on 4 
friend engaged at the factory, & while waiting, did 
a little work after 6 p.m., but without the know- 
ledge of the employer. Semble: the occupier was 
not liable to be convicted of employing B. after 
6 p.m.—May v. BOWERS (1866), 30 J. P. 4086. 

296. ——— Employment during prohibited hours 
—How absolved.|—Prior v. SLAITHWAITE SPIN- 
NING Co., No. 46, ante. 

297. Effect of stringent precautions 
to prevent.}—Rocers v. BARLOW & Son, No. 47, 
ante. 


238. ——— To 


Lrp. t. 











penalty — Effect on action for 


tion charging him with ‘‘ cmploying 
@ person in his factory ‘ contrary to 
the provisions "’ of the Act.—SHANA- 
QHAN t. KIRKCALDIE & STAINS (1899), 


ubsolred.}—An employer Is Hable to FINLAY 0. MISCAMPRELL (1890), 20 t ‘ 

the penalty. imposed by rae & shop: O. KR. 29.—CAN. : 17 N. ZL. R. 534.—N.Z. 2 
assistan ct, » 8. 5, as amende ? a 
by Act of 1896, s. 5, where an assistant, t. ——- _—-— Overtime by female— Sep ale eataes pickles 


employed by him to deliver goods from 
his ‘ae to customers by means of a 
horse cart, docs so in an idle & 
dilatory way, & so docs not finish & 
return with the horse & cart unti! more 
than half an hour after the prescribed 
time for closing. But if the failure to 
return within the time had been caused 
by tho assistant, after delivering the 
goods, choosing to go about some 
business of his own, the em loyer 
would not have been Hable.—SHANA- 
eo ge (1897), 16 N. ZL. RR. 


298 i.——- To nenalty—Effect on 
for dumages.)\—The duties pre- 
c 


action 

scribed by Ontario econee 
Oorce 

only by penalty’; no civil Mability is 


Where a 


overtime required 


the employer o 
8. 54, as ho would 
the employer be 


ht. 8. O. 1887, c. 208, can be en 


Failure lo pay it rool ratc of wage. -— 


ponalt 

under Factories Act, 1894, a4. 65, for 
7 bias hard girl to wore oe ina 
actory, bu © employer to 

the minimum rate’: fe ne 


permit cannot for 
treated as non-cxistent, 80 


fined under s. 55 for an offence against 
be if he had never 
obtained a permit at all. Nor can 


information charging him with 
to pay’ the woman or girl for the 
overtime ‘a rate of wage of not luss 
than aixpence an hour.”’ 

Kut he could be convicted & fincd 
under s. 67 of the Act on an informa- 


offences.}—Occupier of a factory was 
charged for that tho factory was uti- 
lawfully not kept in oonformity with 
the Act in that every part of the mill- 


been obtained 


gearing was not sccurely fenced. Ho 

ot yise for such pleaded guilty. Separa , progecdings 
that reason be Were then taken against him for that 

as to leave 00 tho same dato the factory was un- 

n to be convicted &  laWtully not kept in conformity with 


the Act in that the fiy-whoecl was not 
socurel : tho offence 
charged in the informations were 
separate offences for which oocuper was 
Hable to scparate proceedings under 
Factories & Shope Act, 1912, No. 39, 
(1914), 14 8S. RN. 8S. W. 42; «Sh 
N. 8. WwW. W e N. 29.—AUS. 


b. —— Nut permitting empluiee 


convicted, on an 
* failing 
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ae ath | OROVES v. WIMBORNE (LORD), No. 80, 
a 


299. ———- -——— Not affected by contributory 
negligence—Of workmen injured by employer’s 
negiect.|—By Factory & Workshop Act, 1878 
(c. 16), s. 82, “If any person is killed or suffers 
any bodily injury in consequence of the occupier 
of a factory having neglected to fence any 
machinery ... the occupier of the factory or 
workshop shall be liable to a fine not exceeding 
£100, the whole or any part of which may be 


to have a half-holiday.)—-DANGERFIELD 
vr. McDoNALp & Co., (1U14]) V. L. H. 
357.—AUS. 


6. Employing at 
minimum rate of e8—Defence.)— }, 
Knowledge & wilfulness are not Jfeld 
necessary for tho commission of an 
offence under Factories & Shops Act, 
1915 (No. 2650), s. 226 (1) (a2). Fora  §38.—AUS. 
prosecution for employing a person 
at a lower rato of wages than the rate 6. : 
determined by a special Board, it is of, Grocers’ 
no defence that deft. paid such wages tmprorer. 
under a reasonable belief in facta which 
If true would have rendered him not 
guilty of an offence.—DUNCAN 0», 
ELI8, [1916] V. L. lt. 325.—AUS. 


d. —— Paying Icss than ordered 
rate of wayea.)\—The word ** employed ”’ 
in the expression *‘ employed on time 
wages for a number of hours less than 
the number of hours of an ordinary 
weok’s work "in Factories & Shops Act, 
1922, 5. 18 (3), relates to the actual 
number of hours during which in any 
one week the employee has in fact 
worked, & not to the terms of tho 
contract under which he was engaged: 
A., who before & after the week ending 
June 6, 1923, had been & remained in 
the employment of C., had worked 
during that week oul 39} hrs., 
having done no work on June 4, which 





less than 





f. 





lable to 


te Uthers 


393.—N.Z. 


was a public holiday. The Wages k. 
Board in his trade had fixed 48 hrs. 
as the ordinary week's work, & the 
rate of wages as £4 Dp 
A. £3 78. 11d. in respect of the 39} 
rs. during which he had worked :— 
: C. was properly convicted.— 
IsHOP v. CONCRETE CONSTRUCTIONS 
PROPRIETARY, Lrp., [1923] V. L. Ri. 


Employment 
Act, 1881—What 
nroved.J—MCBRIDE v. GAMBLE, NOLAN'S 
CABE (18389), 7 N. Z. I. 1k. 396.—N.Z. 


What 
must contain.|—McBRIDE v. GAMBLE, 
BiRLEY’s Case (1889), 7 N. 4 L. KR 
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applied for the benefit of the injured person or his 
family or otherwise as a Secretary of State de- 
termines’’ :—Held: where a person had been 
injured by the occupier’s neglect to fence, the fact 
that the injury was proximately caused by such 
contributory negligence on the part of the injured 
person as would have debarred him from main- 
taining a civil action was no answer to a complaint 
under the above sect.—BLENKINSOP v. OGDEN, 
[1898] 1 Q. B. 783; 67 L. J. Q. B. 537; 78 L. T. 
554; 46 W. R. 512; 14 T. L. R. 360; 42 Sol. Jo. 


450. 





Registration of factory— 
Payment of annual fee.}—The occupicr 
of a factory whose factory has once 
been registcred under Factories Act, 
1291, cannot be proceeded againee aa 
the owner of an unregistered factory 
provided he bas paid the annual feo 
1equired by the Act.—FERGUSON ». 
VAN Brepa (1893), 11 N. Z L. 
761.—N.Z. 


3a. Od. C. paid 


For breach of determination 

Board—Employment 
SLATTERY v, 

{1919] V. L. R. 675.—AUS. 


Kistent of lability.}—Ac- 
cured, who was the manager of a 
textile mill, employed 18 workmen 
to work at his mil 
violation of Indian Factories Act, 
191i, 8. 29 (1):—Held: accused was 
be convicted & 
separately in each of the eightecn 
cases.— kt. v. JOHNSON (1919), I. LL. KR. 
44 Bon, 83.—-IND 


of l. Lialility of oaccupicr—Manager 

of factory not occunier.|—The manager 
of a ginning factory at D., rosided in 
@ part of the premises on which the 
factory stood. He was charged with 
having neglected to fence certain 
machinery in the factory :—Held: 
accused was not liable to conviction 
under Indian Factories Act (XV. of 
1881), s. 15 (1) (ce), since the manager 
of a factory cannot be said to have been 
the occupier thereof.—R. v. TRanm- 


BisHor, 


after 7 p.m. in 


sentenced 


of Females 
m. Holidays — Non- payment of 
mats (06 wayes —Whether penalty provided.}— 
Factories Act, 1891, s. 58, did not 
provide any penalty for a breach of its 
provisions, & no penalty in such a 
case could be intlicted under sect. 61 of 
the Act.—VAN BREDA v. FERGUSON 
(1893), 1L N. Z L. R. 764.—N.Z. 
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FACTORS. 


See AGENCY. 


FACULTIES. 


See EccieEsiAstTicaL Law. 


FAIRS. 


See MARKETS AND FaIrs. 


FALSE DECLARATIONS. 


See CriminaL Law ann PROCEDURE; ELEcrions ; EvipENcr. 


FALSE IMPRISONMENT. 


See TRESPASS. 


FALSE PERSONATION. 


See CRIMINAL LAW AND PROCEDURE; ELECTIONS; MISREPRESENTATION AND FRAUD. 


FALSE PRETENCES. 


See CRIMINAL LAW AND PROCEDURE. 


FALSE REPRESENTATION. 


See Crimnat Law anp ProckpuRE ; MISREPRESENTATION AND FRAUD. 


FALSE RETURN. 


See Evecrions ; Execution; Suerivrs AND BAILIFFS. 


FALSE STATEMENT. 


See CrimmnaL Law anp ProcepuRE; MIsREPRESENTATION AND Fraup. 
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FamIty ARRANGEMENTS. 


Part |—-Meaning and Formation. 


Sect. 1.—-IN GENERAL. 


1. Distinguished from __ dealings _ between 
strangers.|——(1) By indenture made in 1827 
between R. P. & his eldest son D. P., reciting that 
R. P. P. of C. was seised of large real estates, was 
never married, & was then in a state of mental 
& bodily imbecility; that in the event of his 
dying so seised, intestate & without issue, R. P. 
as his heir-at-law would be entitled to the reversion 
of his estates in fee; that R. P. was desirous of 
having a commission of lunacy sued out for the 
protection of R. P. P. & his property & his own 
reversion, & that D. P., at R. P.’s request, agreed 
to sue out & prosecute such commission & take 
other necessary law proceedings at his own 
expense, in R. P.’s name; R. P.. in consideration 
of the agreement & of love & affection for D. P.., 
covenanted to convey all the estates that would 
descend to him on the decease of R. P. P. to the 
use of himself for life, remainder to the uses 
expressed respecting the estate of R. in D. P.’s 
marriage settlement, being for the benefit of D. P. 
& the heirs male of the marriage. The commission 
was accordingly issued; R. P. P. was declared 
a lunatic, & D. P. was reimbursed for his expenses 
out of his estate. R.P. was then 63 years of age ; 
the lunatic was 40; D. P. was younger. The 
lunatic died in 1829, & R. P. entered into possession 
of his real estates, & conveyed them to his second 
son, It. H. P., for valuable consideration. Ona bill 
filed by D. P. to set aside that conveyance & for 
specific performace of the covenant, R. P., by his 
answer, said he entered into it without legal advice, 
& by fraud, imposition & misrepresentation on the 
part of D. P. It was proved in evidence that both 
parties employed the solr. who prepared the 
indenture under advice of counsel for each; that 
R. P. read it & heard it read before executing it. 
& afterwards as well as before expressed his 
desire that the estate of C. should be united to the 
estate of R. & go to his eldest son :—Held : regard 
being had to the ages & relative situation of the 
parties, & to the benefits secured by the issuing 
of the commission, there was some, & not very 
inadequate consideration for the covenant. 


(2) Deeds in the nature of family arrangements 
are exempt from the rules applicable to other 
deeds; the consideration for the former being 
partly value, & partly love & affection.—PERSSsE 
uv. PerssE (1840), 7 Cl. & Fin. 279; West, 110; 4 
Jur. 358; 7 E. R. 1073, H. lh. 


Annotations :—As to (2) Apld. Williams v. Williams (1865), 
2 Drew. & Sm. 378. Generally, Mentd. Persse v. Persse 
(1856), 2 Jur. N.S. 551. 


2. -|—The ordinary rule as applied to 
strangers or to persons not placed in that peculiar 
relation does not apply, but a new & distinct set 
of principles are applicable to the peculiar relation 
which subsists between them, the foundation of 





PART I. SECT. 1. 


a. General rule.}—Family arrange- 
ments are exempt from the ordinary 
rule which affects other deeds, even 


husband 
the s 


sale & purchase.}—A deed by which the 
wife’s father conveys lands to the 
& wife, in consideration of an 
annuity paid to himself, & under which 


uses take a joint Interest duri 


which principle is a due regard for what in the most 

extended view of the matter has been found to be 

most for the interest of families (ROMILLY, M.R.). 

—JODRELL v. JODRELL (1851), 14 Beav. 3897; 

51 E. R. 839. 

Annotations :—Reld. Hart v. Tribo (1854), 23 L. J. Ch. 462 ; 
Macrae v. Harness (1910), 103 L. T. 629. 


3. -]—HOoGuHTonN v. HoGHTon, No. 87, post. 
4, ——.|—HOBLYN v. HOBLYN, No. 161, post. 


5. Distinguished from sale of reversion.]— 
Where a tenant for life purchased the reversion 
of his nephew in the family estate :—Held: the 
transaction fell within the ordinary rule as to 
reversionary interests, & was not to be regarded 
as a family arrangement.—TALBOT v. STANIFORTH 
(1861), 1 John. & H. 484; 31 L. J. Ch. 197; 
51L.T. 47; 7 Jur. N. 8S. 961; 9 W. R. 827; 70 
E. R. 837; on appeal (1862), 6 L. T. 794, L. ©. 


Annotations :—Consd. O’Norke v. Bolingbroke (1877), 2 
‘ . Fry vt. Lane, Re Fry, Whitter v. 


App. Cas. 814. Refd 
Bush (1888), 40 Ch. D. 312. 





Sect. 2.--WHAT ARE FAMILY ARRANGE- 
MENTS. 


SuB-SECT. ]1.—AGREEMENTS TO SETTLE On 
RESETTLE PROPERTY. 


6. Covenant to settle property on nephew— 
To reconcile father & son.}|—WISEMAN t. ROPER 
(1645), 1 Rep. Ch. 158; 1 Eq. Cas. Abr. 16; 21 
E. R. 537. 

Annotations :—Reld. Skirme v. Meyrick (1739), 2 Com. 700. 
Mentd. Frankland c. Frankland (1753), 1 Dick. 231. 

7. Resettlement to provide for illegitimate 

children.}] —STAPILTON v. STAPILTON, No. 48, post. 


8. ———.]—-Testator gave his residuary estate to 
his three daughters in ue shares, with power 
to them, in case they should leave issue, to appoint 
to such children or child, in such manner as they 
should choose. One of the daughters, with the 
consent of her only daughter & her husband, 
executed an appointment of her share, in the 
nature of a resettlement, & thereby gave £2,000 
to a natural child of a deceased child, & appointed 
the residue to the daughter for life, & then to her 
children. After the death of the mother & her 
daughter & her husband :—Held: this arrange- 
ment between the parties, in the nature of a family 
settlement, was valid, & the appointment was 
g.od.—WRIGHT v. GOFF (1856), 22 Beay. 207; 25 
L. J. Ch. 803; 27 L. T. O. S. 179; 2 Jur. N.S. 
481; 4 W. R. 522; 52 BE. R. 1087. 

Annotation :—Reld. Re Turner's 8, E, (1884), 28 Ch. D. 205. 


9. Agreement by parent & child— To alter 


P. C. 148.—CHANNEL ISLANDS. 
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ng between husband 


eo. A 
od negro Sao Pai eee ee their joint lives & the survivor takes wife Providing for wife's maintenance 
& ection: partly of value.—Kragnzy the whole, is not a contract of sale & —During }—A husband & 
monies partly of valve. KEARNEY purchaso, but a family arra ment, & wife were living separate, in conse- 
B.U 7. i0icaAN : | Is the sourco & measure of the rights | quence of adultory by the husband, & 
° acq by cach of the sponuses.— prosoed ings were about to be en 
bh. Distinguished from contract of BRooMER v. ARTHUR (1898), 67 L. J. | against bim for divorce & alimony. 


Parr J.—MEANING AND FORMATION. 


Umitations of settlement.)—1 


1, post. 
10. ----- —— & provide for sisters.]—\Wycuer 
LEY v. WYCHERLEY, No. 50, post. 
11, ——- ———.J—Davis v. Up, No. 96 
posi. 
eae ws, ucuauy ior life, & & son, 


Bee ae a 
tenant in tail, in 1831, joined in mort, the 
estate, to secure pavmenrt. afia AAs gaging 


wate :—Held: neither 

the agreement, or 
apparcuuy acted upon it, in the lifetime of the 
father, the ct. could not, after the death of the 
father, enforce the specific narfawn---- 7 °° 


13. brmmecroet 
—Hanrrorv v. Harrorr, No. 112, post. 


14. Settlement in consideration of marriage— 





Giving estate for life to mother of Intended wife— | 


Release of property subject to dower.}|—.JonnEs r. 
BOULTER, No. 136, post. 


17. Agreement by helir-at-law of lunatic to 
settlo property—On trust of family settlement.]-— 
PERSSE v. PERSSE, No. 1, ante. 


18. Agraament hates © 


~~ rv eawasa valle [-—— 


v» w uomicued Knglishman, in 1834 married 
M. an Italian lady. On Jan. 11, 1834, prior 
the marriage, a contract in Italian was execute 
the terms of the Sicilian law the ¢en-- + 


bocca » acpcuued tne real estate in 

_land belonging to T. | && --1-- + Je 
contract vu vune ¥, 1886, T. C. & his 
wife executed a deed confirming the contract of 
1834, & declaring the deed of 1847, so far as it 
purported to vary that contract, void. T. (. died 
in 1887, & by his will enanfie--> + 


—- aww we 


The result of @ sewowation was an 
agreement by which the husband 
undertook to pay his wife £60 a year 
during the time they lived separate, 
ment in his profession :—Held: the fore 
agreement was in the nature of a 


Hawntion, SULA pao t 
(1858), 7 I. Ch. 


will 
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fm. - 


J.—VOL. XXIV. 


Providing jointure for mother.] 
J 


ue UEest WE O adoud ‘ul ri: ta. 
“@uithe death of tacators Min coma, 
on apres the contents of the will, 
& a part of the income from omninv- had ; cae aba pp eo Min avoid 
litigation & expense, an 


dra 
family arrangement, & for sufficient gg anion — by the five brothers 
he 
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into effect. A.M., the widow of T. C., commenced 
a cross action to enforce the marriage contract 
of 1834, & for a declaration that the deed of 
1847, so far as it purported to vary that contract, 
was void :—Held +: thara wan 2 s--~-~— SEA SY 


—~ ~wevesssgy vi 


the ct. would not interfere 
3 (1889), 61 L. T. 789; 38 


.|—See Nos. 41— 


Sus-SsEcT, 2.—AGREEMENTS FOR DIVISION OF 
PROPERTY. 


19. Agreement made before death of ancestor.] 
—T'wo article that whatever J. S. shall by his 
will leave to either of them should be equally 
divided betwixt both; such agreement good ; 
also if after this one of them contrives that J. 8. 
shall leave part of his estate to a third person in 
trust for him, this is within the articles.—BECKLEY 
v. NEWLAND (1723), 2 P. Wms. 182; 24 E. R. 691, 
lL. G. 

Annotations :-— Distd. Debenham v. Ox (1749), 1 Ves. Sen. 
276. Consd. Wright vr. Wright (1750), 1 Ves. Sen. 409. 
Folld. Wethered v. Wethered (1828), 2 Sim. 183. Apprvd. 
Lyde », Mynn (1833), 1 My. & K. 683 ° Consd. Hoghton 
v Hoghton (1852), 15 Beav. 278; Head wv. Godlee, 
Reynolds v. Godlee (1859), John. 536. Folld. Higgins +. 
Hill (1887), 56 L. T. 426. Befd. Smith v. Baker (1842), 
1Y. &C. Ch. Cas. 223; Cook vr. Field (1850), 14 Jur. 951, 
20. ——.]— An agreement between two 

persons, having expectations from a third, to 

divide equally whatever he might leave them, is 
valid.—_ HaARWoopD v. TOOKE (1812), 2 Sim. 192 ; 

57 E.R. 761, L. C. 

Annolations :—Folld. Wethered r. Wethered (1828), 3 
Sim. 183; Hyde r. White (1832), 5 Sim. 524. Apprvd 


Houghton +. Lecs (1854), 24 L. T. O. S. 201. Refd, 
Hawker v. Hallewell, Ex p. Sturgis (1854), 2 5m. & G, 498, 
21. .J|—An agreement between two sonr, 
to divide equally whatever property they may 
receive from their father in his lifetime, or become 
entitled to under his will om bv 7----~ is ems 
wise, from him, is not ec 
but will be enforced in 
WETHERED (1828), 2 Sim. 
Annotations :—Folld. Hyde v. White (1832), 5 Sim, 524. 


Apprvd. Lyde ». Mynn (1833) 
Fond. Houghton v. Lees (1854) 


o 





598.—AUS. 
e. ——— Effect of want of considera- 
tion-—No compromise of disputed claim.) 


—~Testator devised land to his widow 
&, after her death, to two 
nephews, & in the case of the death of 
them, or either of them, in his own 
lifetime he devised the share of such 
deceased to the heir-at-law. One 
nephew of testator died th 1858, 
leay. two sons & two daughters. 
Testator died in 1866, & his widow in 
1870. Upon the death of testator’s 


agrecment was 
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23, ——.|\—Qnay r. Gray (1843), 1 1. T. 0.8. 
385. 


24. ——|—Contracts made during the life- 
time of testator, & fairly obtained, by persons 
living in expectation of receiving benefits under 
his will, to divide among them any such benefits 
after his death, if amounting to ments to use 
undue influence upon testator, are bad; but they 
are good if amounting to agreements disinterestedly 
to abstain from interfering with testator & will 
be upheld where there is mutuality of considera- 
tion. 


A father & his two daughters, married women, 
& both upwards of forty years of age, agreed to 
divide the benefits to be received by them under 
the will of the father’s brother, who was living :— 
Held; there was no ground for saying that pitf. 
had exerted any undue influence ; the agreement 
was fairly obtained; & there was no ground for 
saying that the consideration was illegal as being 
against public policy.—Hiaor1ns v. Hin. (1887), 
586 L. T. 426; 3 T. L. R. 403. 


25. Agreement to divide money directed to be 
laid out in land & settled.j—-Money devised to be 
laid out in land to the use of B. in tail, remainder 
to the use of G. in fee; B., having no issue, agrees 
with C. by deed to divide the money, & before 
this agreement is executed B. dies; this agreement 
shall bind in favour of his exors.—CARTER v. 
ra a ha Cas. temp. Talb. 271; 25 EF. R. 
é 9 dae ° 


26. Agreement made after death of ancestor— 
Disputed will.}—GAsSCOYNE v. CHANDLER (1755), 
3 Swan, 418, n.; 30 E. R. 932, L. C. 
anneintion :—Folld. Wilcocks rv. Carter (1875), L. R. 19 Eq. 


27. —— -———.|—NEALE 1. NEALE, No. 46, 
post, 
28. ——- ——.]—J. by will, gave one moiety of 


a barn to his son, the deft., in fee; certain real estate 
to his daughter Il., a piece of land & six messuages 
to his daughter M. in fee; & the other moiety 
of the barn & two cottages to a third daughter, 
the pltf., in fee. J. was entitled to three of the 
messuages devised to M., also to two cottages & 
to part of the barn, for an estate for life, with 
remainder to his son, deft., in fee. After the 
execution of the will, the terms of which were 
known to the family, by the advice & with the 
concurrence of J. & in order to avoid disputes an 
ugreement was entered into by the four children 
whereby pltf. agreed to assign her moiety of the 


widow, the three surviving children 
of the deceased nephew entered into 
possession & enjoyment of the land 
D question under the belief that they 


who died in 
zvamindari 
as two distinct 


were tenantse in common of one 

undivided moiety thereof, the surviving v 
nephew being entitled to the other 

undivided molety. From time to junior wife. 
time leases & sales of portions of the rothers took 
land were made, in which all parties rospec 

joined, & in 1885 a ition deed was & the whole v 
executed of part of the unsold portion: some time as 
-—Held : as there was no consideration 


therefor, & no compromise or settle- 
ment of any disputed question, the 
partition deed & other dealings could 
not be supported as in the nature of 
family arrangements. BALowiK v. 
KINGSTONE (1890), 18 A. R. 63,—CAN, 

{.——- Addition to property de- 


ving 


over to the survi 
of the 


vised.}—— The will of a proprietor, 
1864, dis 
» & of one village within it, 
roperties, givin, 
zamindari to the testator’s two widows, 
& the e in equal shares, in per- 
tuity, to the two brothers of his 
Neither of the two 

possession of their 
tive moicties on testator’s death, 


rte of it ord oO: honey be ay age the 
receiv or on 

Pehalf of, tho wid me 

bro ha 


other receiving from the widows 
satisfaction in lieu of 


ower. 
died, leaving a 
who suscceded to his rights 

village, a amily ment was made 
that the entirety of it should be made 
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barn to deft., deft. on his 


the two cottages to pitf. lutely, & ie ay. he 


a certain sum which appeared 

On a bill for mpecitic partormance, the ct. caf 
the agreement :—Held: the smaliness of ro 
consideration did not support deft.'s case as the 
ct. did not consider the adequacy or inadequacy 
of the consideration in a family agreement. 
especially when entered into between near relations, 
—Hovanton v. Legs (1854), 24 L. T. O. 8, 901 ; 
1 Jur. N.S. 862; 3 W. R. 135. , 


the residuary legatee under a will & some of the 
other next of kin, after reciting that the will had 
been made, but: a draft. only of it had been found, 
& that the other next of kin were desirous of giving 
full effect to the will, the other next of kin assigned 
to the residuary legatee the estate of testator. 
One of the other next of kin afterwards applied 
for administration to estate of testator as he 
had died intestate :—Held: the Ct. of Ch. had 
jurisdiction to restrain proceedings in the Ct. of 
Probate, but on the construction of the deed 
there was nothing in it to prevent the other next 
of kin from obtaining administration.—WILcocks 
r. CARTER (1875), 10 Ch. App. 440; 32 L. T. 444; 
23 W. R. 530, L. JJ. 


30. Will supposed to be lost.)]— A deed 
conveying the property of an intestate, upon 
trusts, in pursuance of an agreement for the 
division of such property, made soon after the 
death of the intestate, between his sister & heiress- 
at-law, her husband, & her illegitimate son, & 
which agreement was founded on the supposition 
that the intestate had made a will disposing of his 
property in favour of the illegitimate son, which 
will had not been found :—Held: not to be 
voluntary within 27 Eliz. (c. 24); but supplies 
& enforced against the heiress-at-law her 
husband, & also against subsequent purchasers 
from them for valuable consideration with notice 
of the trust deed. 


Under the agreement & trust deed other children 
of the sister & heiress-at-law, both legitimate & 
illegitimate, besides the child in whose favour it was 
suggested that a will might have been made, took 
intereste in the property of the intestate ; & it was 
held that the deed was not voluntary as to such 
other parties, but that they were within the 
consideration of the family contract.—HkgapP v. 
TONGE (1851), 9 Hare, 90; 20 L. J. Ch. 661; 68 
EK. R. 427. 

Annotations :—Refd. Ford rv. Stuart (1852), 15 Beav. 493; 


ot att o (3) 
Clarke v. Nee Fac (1861), 6 H. & N. 840; Wright vr. Dicken- 
mua (O61): 4L.T. 21; Salt cv. Standish (1863),2 New Rep. 
573. 





Tho junior widow having died, the 
senior got on of the village, 
alleging that the surviving brother had 
merely been appointed to aot as 
manager of it on behalf of herself & 
her co-widow :—Held: the transaction 
was good & valid as a family arrange- 
ment; ther 

mado out his title to the whole village. 
—VELLANKI VENKATA RaMa Rav v. 
PapamMma Rau ae i. L. 
290; L. R. 35 nd. pp. 8.— IND. 


of a 


the 


was treated for 


e of the 
#Om, 
in the 


fe as to 
nezt of kin.}-—MILLER ¥. HARRISON 
(1871), I. Rh. & Eq. $24.—IR. 


rother, nD h. —— Trustee of will receiving 
e ow Fa ees nae at ach (1915), 
34 s Zu L. R. 680.— odes 


his moicty. 
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Sscr. 3.—FORMALITIES. 


Formalities of yp poh of deeds.]—Sec DEEDS, 
Vol. XVII., pp. 199 et seq 


81. Whether parol ae enforceable— 
Disposition of personalty—Statute of Frauds.|— 
A question upon the construction of a will whether 
the col trian estate was wholly or partially dis- 

of, was not decided; an agreement upon 
Fhe subject, though the instrument that was 
prepared was not executed, being established, as 
clear, fair, & reasonable, not within above Act, 
concluded with full Oe ot of the circum- 
stances, & not waived, & the bill, in effect, though 
not in terms, praying a performance. — GIBBONS 
v. CAUNT (1799), 4 Ves. 840; 31 E. R. 435. 


Annotations :-—Consd. Stewart v. Stewart (1839), 6 Cl. & Fin. 
ye Mentd. Fox v. Marston & Hordern (1837), 1 Curt. 


82. ——— Disposition of realty —- Part per- 
formance.]—-One gives her son other lands in 
lieu of lands entailed, & by her will gives the 
entailed lands to her ‘daughter, & takes a bond 
from her son, to permit her daughter to enjoy the 
entailed lands. The son dies, leaving an infant 
son, who being in possession of the lands that came 
in recompense, brings an ejectment for the 
entailed lands. By reason of the infancy of the 
grandson, the bond could not be sued. The 
daughter brings a bill, & is decreed to be quieted 
in possession of the entailed lands, until six months 
aiter the infant comes of age, & then the infant may 
show cause.—THOMAS v. GYLES (1691), 2 Vern. 232; 
23 E.R. 750. 


-.]—STOCKLEY v. 





No. 147, post. 
34. —— --—.|—-NFALE v. NEALE, No. 
46, post. 








35. J—In 1831, A. made a 
will by which, aft after certain provisions for his wife, 
he gave all his property to his two sons equally ; 
but this will was not admitted to probate, being 
incomplete. At an interview between the brothers 
shortly after the will had been refused probate, the 
elder brother declared that the invalidity of the 
will should make no difference, & that the property 
should be ‘‘ not mine, or thine, but ours.’’ No 
agreement in writing was made, but for twenty 
years after the death of A. the two sons carried 
on the partnership together, & dealt with the 
whole property, real & personal, as if it belonged 
to them equ y; & the widow never insisted on 
her rights in her husband’s property. In 1851 
the partnership was dissolved. The younger 
brother having died, his representative filed a bill 
for the equal division of the property :—Held: 
there was sufficient evidence of a family arrange- 
ment which the ct. would uphold, although there 
was no formal contract between the parties. 
A family arrangement may be such as the ct. 
will uphold, although there are no rights in dis- 
oute ; & if sufficient motive for the arrangement 
8 proved, the ct. will not consider the quantum 
~ the consideration———-WILLIAMS v. ILLIAMS 
1867), 2 Ch. App. 294; 36 L. J. Ch. 419; 16 
» T. 42 ; 16 Wo . 657, L 0. & L. J. 
nnotation :-—Refd. Sadloir v. Butler (1867), 15 W. R. 1219. 
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Specific performance generally, sce SPECIFIC 
PERFORMANCE. 


86. Agreement not inferred from course of 
dealing — Division of residue -— Acquiescence.| — 
During the life of the son, & till the time of filing 
the bill, which was twenty-four years after his 
death, all the members of the family had believed, 
& had done many acts on the belief, not the result 
of legal discussion, but a mere family assumption, 
that the son was not entitled to a share of the 
residue as one of the next of kin, but that his title 
to the property expired with his life estate :— 
Held: was not such an acquiescence in & 
family arrangement as prevented the son’s personal 
representatives from enforcing their claim. 


I concur in dismissing the appeal without costs, 
considering the long acquiescence which there 
has been (LORD CAMPBELL, C.).—BULLOCK v. 
Downes (1860), 9 H. L. Cas. 1; 3 L. T. 104; 
11 E. R. 627, H. L.; affg. S. C. sub nom. DOWNES 
v. BULLOCK (1858), 35 Beav. 54. 


Annotations :—-Mentd. Chalmers v. North (1860), 28 Beav. 
175; Lees v. Massey (1861), 3 De G. F. & J. 113; Koyds 
v. Koyds 1863), 1 New Rep. 516; Mitchell v. Bridges 
(1864), 1LL. T. 727; Travis». Ta SyioF (1866), 12 Jur. N.S. 
791; Stockdale v. Nicholson (1867), L. KR. 4 Eq. 359; 
Re s Settimt. Trusts (1868), L. R. 6 Eq. 601; 
White v. Steingett 1869), 4 Ch. App. . 300; v. 
Siu | 18 W. RR. 41 Cusack v. Rood (1876), 24 W. R. 

Re Morley’s Trusts App. Cas 448 W. RR. Sg MO 


pp: 124; * Re 
ae 2 Settimt., Gibson v. Wright (1889), 60 i. T. "1453 
oe » Williams © 


. Davies Bt ‘* Ch. D. 484; Re 
, Bevan. apa LY. Re Ford, Patten 
ce sparks | (18 95), L. T. 5: "Re *ilion: Wilson v. 


AGlOr {1907} 2 Tan 572; Re Roby, Howlett v. New- 
8} 1 Ch. 71; "Re N htingaie, Bowes 2: 
ant ths, 41900) 1 Ch. 385; Re Winn, Brook v. Whitto 
{1910} “ ar 278; Re Helsby, Neate ». Bozie (914), Si 
682 ; "Re = uish, Day v. Withers, [1916] 1 
Gh. yy be tchinson tional Refuges for Homeless & 
Destitute Childron, ooh ae C. 795. 


37. Maintenance of step-children — Onus 
of proof.}|—In 1875 deft. married a widow with 
four children, two sons & two daughters. She was 
possessed of property producing an income of 
between £2,000 & £3,000 per annum. She died 
in 1888, having by her will appointed deft. sole 
exor. & trustee, & bequeathed the residue of her 
estate upon trust in equal fourth shares, one being 
for each of the three younger children of her first 
marriage, namely E. & W. the daughters, & C., 
one of the sons, & the other fourth for deft. for 
life, with remainder to the only child of the marriage 
of deft. with testatrix. At the time of the death 
of testatrix, her daughters E. & W. were of the 
ages of twenty-six & twenty-four respectively. 
Testatrix contemplated that they would after her 
death continue to reside with deft., which in 
fact they did, E. until her marriage in J uly, 1899, 
& W. until deft. himself married again in May, 1901. 
E. & W. brought an action against deft. 
an account of the income to which they were 
entitled under the will of testatrix from the date 
of testatrix’s death. Deft. stated that ey 
after testatrix’s death he made a verbal 
ment with E. & W. that in consideration of their 
contributing or permitting him to retain the whole 
of the income of their shares of the trust estate 
he should bear the cost of their maintenance as 





assumed the whole charge of 


eaving this 
321. Whether agreement en- support their mother & sieter,C. would support of his mother & Cee = 
reeable-—~ fon of realty—Part convey to A. a portion of the land on Held : this was a suflicient part per- 
tf oligestoaal the owner of real which A. was then residing & assisting formance to take the case out of the 


tate, his broth in their support. In co nence of Statute of Frauds.—Mo 
ie (uteoeion ae vost & promise A, did remain MOoKINwow (1878), 88 Gees ae 


he ‘would abandon his intention of such req 
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members of his household, & pay or provide the 
money for the payment of their personal expendi- 
ture, including any cash that they might require :— 
Held: the onus lay upon deft., to make out that 
he brought home is the minds of the daughters 
that they were to pay for their maintenance; & 
he had failed to discharge it.—Re MOULTON, 
GRAHAME v. MOULTON (1906), 94 L. T. 454; 22 
T. L. R. 380, C. A. 


38. Agreement must be executed by all parties.] 
-—The eight children of A. being entitled to a fund, 
equally, in the event of their surviving B., seven 
of them, in pursuance of an ement made 
amongst themselves whilst the eighth, J., was in 
India, executed a deed by which they & he were 
made to covenant with each other poi Sa 
that, in case any of them should die in B.’s life- 
time leaving a child or children, such child or 
children should be entitled to the share or shares 
of his, her, or their parent or parents, in such & 
the same manner as if such parent or parents had 
survived B. J. never executed the deed; but 
he & six of those who did execute it survived B. 
The other left children, & those children claimed 
to be entitled, under the deed, to their parent’s 
share :—Held: the deed was made upon the 
assumption that all the persons named as partics 
would execute it, &, as one of them had not 
executed it, it was not binding upon the others, 
though they had executed it.—PrEtTo rv. PETU 
(1849), 16 Sim. 590; 13 L. T. O. S. 134; 13 
Jur. 646; 60 E. R. 1003. 

Annotation :—Apld. Bolitho r. Hillyar (1865), 34 Beav. 180. 


39. -|—A deed of arrangement was exe- 
cuted by various members of a family, whereby 
they agreed to resign in favour of each other 
the right, in a certain form, of survivorship, to 
which they were entitled in case they survived a 
tenant for life. One of the parties to the deed was 
a married woman who survived the tenant for 
life, & died without having confirmed the deed :— 
Held: she was not bound by the deed, &, conse- 
quently, it was binding upon none of the parties fo 
it.—BoO.LITHO v. HILLYAR (1805), 34 Beav. 130 ; 
11 Jur. N.S. 556; 13 W. R. 600; 55 B. R. 603. 


Stamp duties.i—-Sce REVENUE. 





Secr. 4.—PARTEES. 


40. Party under disability—Reversioner.}-— BE1- 
LAMY v. SABINE, No. 58, post. 


See, further, FRAUDULENT & VOIDABLE Con- 
VEYANCES; MONEY & MONEY-LENDING. 


41. ——— Infant — Contingent interest changed 
into possession.|—Hesiduary personal estate was 
given by a will to such of the children of P. as 


PART I. SECT. 4. 
k. Party under disability—Infant 
declared void— 


void as against some of the parties, 
on the ground of 
the compromise was one & indivisible, 


FAMILY ARRANGEMENTS. 


should be living at his death, in equal shares. 
At the death of testator there were five children 
of P., & no more, four of whom being adults 
entered into an agreement to the effect that, as 
amongst themselves, their respective shares, & 
any share that might accrue to them by the death 
of their infant sister, should be considered vested 
in them immediately, notwithstanding P. was 
living. After this, two of the children settled their 
respective interests in favour of their issue, who 
were minors. Upon the remaining child coming 
of age, she was desirous to join in the arrangement, 
which the master found would be beneficial to all 
parties. The ct., however, declined, on the ground 
of want of jurisdiction, to make a decree for carry- 
ing the arrangement into execution.—PETO v. 
GARDNER (1843), 2 Y. & O. Ch. Cas. 312 3 12 L. J. 
Ch. 371; 7 Jur. 969; 63 E. R. 137. 


.{nnotations :-—Folld. Day vr. Day (1845), 5 L. T. O. 
N.F. Re Wells, Boyer tr. Mactean, (1903) 1 Ch. 848. 


42. No compromise.) — Tes- 
tator directed a mixed trust fund to be held upon 
trust for such members of a class as should be 
living at the death of the last survivor of certain 
annuitants. When three of the annuitants were 
still alive, the then members of the class, seven 
in number, agreed to apply part of the fund in 
buying out the surviving annuitants & the next 
of kin & heir-at-law of testator, & to make an 
immediate division of the residue of the fund 
amongst themselves in equal shares. This arrange- 
ment affected the rights of infants under settle- 
ments previously executed by some of the members 
of the class of their contingent interests in the 
fund :—Held: the ct. had jurisdiction on behalf 
of the infants to sanction the arrangement, not- 
withstanding that it did not partake of the 
nature of a compromise; & the arrangement, 
being in effect a sale of contingent rights for a 
sum of money down, & wholly beneficial to the 
infants, was, in the special circumstances of the 
case, a proper one to receive the approval of the 
ct.-—-Re WELLS, BOYER rv. MACLEAN, [1908] 1 Ch. 
$18; 72 L. J. Ch. 513; 88 L. T. 355; 51 W. R. 


8. 143, 














43. -}—Where an arrangement had 
been entered into as to a contingent interest which 
was subject to the trusts of a settlement in which 
infants were concerned, the ct. refused to carry it 
out though the arrangement was clearly beneficial 
for the infants.—Day v. Day (1845), 1 Holt, Eq. 
223; 51. 7.0.8. 143; 0 Jur. 785; 71 EB. R. 729. 
Annofation --- WF. Re Well#, Royer +. Maclean, (1903) 

1h. 845, 

See, further, INFANTS. 

—~— Wife.J—See Husnanp & WIFE. 


44. Strangers to arrangement—Enforcement of 
benefits—lIliegitimate child.]|——-Where two persons 
for valuable consideration as between themselves, 
covenant to do some act for the benefit of a mere 
stranger, that stranger [a natural child] cannot 
enforce the covenant against the two, though 
either of the two might do so against the other.— 


The members of a Hindu family, ono 
of whom was & minor, entered in 


t——-Hleld : to 
a pompnoaiiee concerning the partition 


infan 


~—-Family compromise & was, thereforo, not binding on the of certain property in the coume of 

Whether "yinding on adult fes.}— adults.—CoNoLLy ¢. Conotae hag mutation p » & the partition 

A y compromise, which was 38. R. N.S. W.381; 20N.8.W.W.N. to was ed into ocho | 
n the assumption 159.—AUS. thease proceedings :—Held: inasmu 





entered into upo 
that all the parties thereto were equally 1 
beund, was subsequently declared 


—— Represented by father 
or 


— Absence of fraud 


as the minor waa represented by his 
father & there was no evidence or 


Part I].—Vaurpiry anp EFFE«cr. 


OOLYEARL v. MULGRAVE (CountTEsSs) (1836), 2 
Keen, 81; 5 L. J. Ch. 3385; 48 E. RB. 559. 


Annotations :—Reld. Davenport v. Bishopp (1843), 2 ¥. & 
C. Oh. Cas. 451: Fletcher v. Fletcher Bag, 4 Hare, 67; 
Kekewich v. Manning (1851), 1 Do G. M. & G. 176; 
Page v. Cox (1852), 10 Hare, 163 >; Be D’Angilau, Andrews 
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v. Andrews (1880), 15 Ch. D. 228; Re Baker, Collins 2. 
Rhodes, Re Seaman, Mhodes v. Wish (1831), 44 L. T. 
414; Re Flavell, Murray v. Flavell (1883), 25 Ch. D. 89; 
Pullan v. Koe, [1913] 1 Ch. 9. 


45. Arising on an intestacy.| — HEAP v. 
Tonar, No. 30, ante. 





Part I1.—vValidity and Effect. 


Sect. 1.—COURT SUPPORTS ARRANGEMENTS. 


46. Completion enforced.)— A. & B., having 
an apparent title to copyhold lands as tenants in 
common in fee under the will of their father, 
entered into a parol agreement to make partition 
of the devised lands, & divided them accordingly, 
A., the elder brother, taking somewhat the larger 
share, a doubt being then entertained whether their 
father had a right to devise the lands. A. was, in 
fact, at the time of this agreement, tenant in tail 
under the limitations of a surrender made by his 
grandfather ; &, after A.’s death without issue, B., 
having discovered his own title as tenant in tail, 
repudiated the agreement, & brought an action 
of ejectment to recover the whole estate. 

Ona bill by the devisee of A., the ct. upon the 
principle on which it supports family arrangements, 
decreed B. to do all necessary acts to bar the entail 
& vest the parts of the lands, allotted under the 
agreement to A., upon the trusts of A.’s will.— 
rate : NEALE (1837), 1 Keen, 672; 48 E. R. 


47. Assent to action of trustees.}] — The ct. 
always maintains family arrangements fairly 
entered into, & thus where testator gave certain 
directions to his trustees with respect to property 
he had sold to one of the trustees, to which he 
conceived the title to be defective, & the trustee 
had made arrangements which were within the 
scope of his powers, & were assented to by the 
parties beneficially interested, the ct. would not 
interfere upon the ground that certain rents had 
not been brought into the account.—MINOR vr. 
Minor (1847), 10 1. T.. O. S. 221, L. C. 


48. Preservation of honour of family.] — 
(1) Where agreements are entered into to save the 


fraud of collusion, the compromise was bein 


binding on him.—DaYA SHANKAR vt. 


to preserve B. in the family, 
the lands A. & B. were conveyed to a 


honour of a family, & are reasonable ones, a ct. 
of equity will, if possible decree a performance. 


(2) Where a ct. of law or equity finds that the 
general & substantial intent of the parties was, 
that the estate should pass, they will construe 
deeds in support of that intention, different from 
the formal nature of those deeds themselves. 


(3) Where a valuable consideration for an 
agreement on all sides, there is a sufficient ground 
to come into a court of equity, but a mere volunteer 
not entitled to come here for an exccution of an 
agreement. 


(4) An agreement upon a supposition of a right, 
though it may afterwards come out on the other 
side, is binding, & shall not prevail against the 
agreement of the parties.—STAPILTON v. STAPILTON 
(1739), 1 Atk.2; 26 EB. R.1,L.C. 


Annotations :~-4s to (1) Retd. Dunnage v. White (1818), 
1 Swan. 137; Gordon v. Gordon (1821), 3 Swan. 400; 
Cooke v. Turner (1845), 14 Sim. 493; Cooke r. Turner 
(1846), 15 M. & W. 727; Hoghton r. Hoghton (1852), 
15 Beav. 2 Dimsdale tv. Dimsdale (1856), 3 Drew. 
556; Head v. Godlee, Reynolds v. Godlee (1859), Jobn. 
536; Williams vr. Williams (1865), 2 Drew. & Sm. 378 ; 
Fane r. Fane (1875), L. R. 20 Eq. 698. 4s to (2) Consd. 
Houghton tv. Tate (1829), 3 Y. & J. 486. 4s to (4) Refd. 
Stockley v. Stockicy (1812), 1 Ves. & B. 23; Stewart r. 
Stewart (1839), 6 Cl. & Fin, O11. Generally, entd. 
Baker r. Hart (1747), 3 Atk. 542; Doe d. Odiarne rt. 
Whitehead (1759), 2 Burr. 704; Goodright d. Tyrrell rc. 
Mead & Shilson (1765), 3 Burr. 1703; Goodright r. Moss 
(1777), 2 Cowp. 591; Baker t. Booker (1819), 6 Price, 

379; Tarleton vr. Liddell (1851), 17 Q. B. 390. 


49. —-—-.}—HOonLyN vr. HOBLYN, No. 161, post. 


50. Prescrvation of peace of family.) — The 
ct. will support contracts entered into to preserve 
the peace of families; & therefore, where a son 
upon his marriage, joined with his father in re- 
settling the estate, & by a memorandum exccuted 


p. When court will withhold 
support.}—-J. C. died in New York, 


IND. 


m. Strangers to arrangemeni —~ En- 
forcement of benefits. }-—A person though 
not a party to a contract can sue 
enfurce the terms thereof if it be a 
family settloment by which somo 
provision is made for him or her as a 
Inember of the family though the 
samo ig not made a charge upon the 
family propertivs. — SUNDARARAJAN 
AIYANGAR tv. LAKSHMIAMMAL (1914), 
J. L. K., 38 Mad. 788,—IND. 


PART I. SECT. 1. 


n. General rule.}-A family setile- 
ment, when bond fide, the law much 
favoura.— JOHNSTONE wv. JOHNSTONE 
1860), 23 Dunl. (Ct. of Sess.) 3; 3 

e 619; 32 Sec. Jur. 286, ° L.— 


481. Completion enfurced.| — By 
deed between father & son, for large 
cunsideration from the son, his object 


trustec in trust to sell A., in the first 
instance, to pay incumbrances & debts 
of the father; & as to B., subject to 
so much of the debts & incumbrances 
as should remain unpaid by the sale 
of A., in trust to raise a sum to pay 
them, & subject thereto to the father 
for life, remainder to the son in fee. 
The ct. refused to make an order for 
the salo of B. on the father’s petition, 
a part of A. remainding unsold.— 
ce p. eee (1849), 11 I. Eq. NR. 


0. Preservation of peace of family 
preter of legitimacy.}—This ct. 
will endcavour to support arrangements 
by which family differences have boen 
compro d, ally when those 
differences relate to questions of 
legitimacy, cven where resting upon 
grounds, which ht not be considered 
satisfactory, if tho transaction had 
occurred between strangors.—W ESTBY 
a (1843), 2 Dr. & War. 502.— 


leaving a will, which the cts. there 
declared void, & letters of administra- 
tion of his effects in Ontario were 
granted to his widow by the proper 
ct.; & she & the next of kin © an 
agreement for a distribution of all 
the assets, whereupon she filed a bill 
in this ct. to have such ment 
established & the intended will d 
invalid, with a view of ostopping the 
intended legatees thereunder from 
afterwards attempting to set up the 
same. The ct. in the et 
& in view of tho fact that the intend 
legatecs were not parties & that no 
coutroversy was shown to exist, re 

to make any declaration, & dismissed 
23 Gr. 110.—CAN. 


q. Giving effect to testator'e inten- 
tions— Absence of fraud.|}—Testator’s 
son being un 
the trusta & to oarry 
neas on the terms of 
agreement was made between 
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Sect. 1.—Court supporis arrangements. 
& 3: Sub-sccta.'l & 2.] 
at the same time, to secure £500 to each 
of his sisters :—Held: there wae sufficient con 
sideration for the ct. to decree a c per- 
formance of this ent, an attempt to show 
that it had been obtained by an undue exercise 
of parential influence having failed. 
The ct. considers the ease & comfort & security 
of families as a suflicient consideration (Lorp 
HENLEY, G.).—WYCHERLEY t. WYCHERLEY (1763), 
2 Eden, 175; 28 E. R. 84, L. ¢. 


_{nnotations :—Consd. Hoghton v. Hoghton (1852), 15 Beay. 
O78. "Ret. Bentley on Mackay (1862), 3L_ Beav. 1S: 
Hoblyn v. Hoblyn {1889), 41 Ch. D. 200. Mentd. Raker 
v. Bradley (1854), 2 Sm. & G. 531. 


51. .}—Hocutron v. HoGutrox, No. § 


Seele. 





Sect. 2.—CHANGE IN RIGHTS OF PARTIES. 


52. Changes subsequent to arrangement -—~ 
Immaterial.}—STAPILTON v. STAPILTON, No. 48, 
ante. 


53. ——— ———.] — REFFELL vt. KING, No. 69, 
54. ——— ——_-.'.-- LAWTON v. CAMPION, No. 74, 


Sus-sEcr. ].—IN GENERAL. 


Consideration generally, see Contract, Vol. 
XII., pp. 172 et seq. 


55. Adequacy not essential.) — WYCHERLEY vt. 
WyYCHERLEY, No. 50, ante. 


56. .|—A deed entered into by partics 
apprised of their rights, in order to put an end 





to a suit, although upon inadequate consideration, ; 


shall not be set aside.—STEPHENS tv. BATEMAN 
(1778), 1 Bro. C. C. 22; 28 E. R. 962, L. C. 


57. ——.J]—The ct. cannot inquire into the 
adequacy or inadequacy of the consideration of a 
compromise fairly & deliberately made.—-NAYLOR 
v. WincH (1824), 1 Sim. & St. 555; 2 L. J.O.8. Ch. 
132; 57 E. R. 219. 

Annotations :—Refd. Brent r. Brent (1840), 10 L. J. Ch. 84; 

Stone v. Godfrey (1853), 1 Sm. & G. 590; Houghton rc. 


Lees (1854), 24 L. T. O. S. 201; Lawton +r. Campion 
(1854), 18 Beav. 87. 


58. -j]—-Circumstances to be taken into 
consideration in judging of the fairness of an 
arrangement between a father, tenant for life, 
& son, tenant in tail, for barring the entail. 

Where the main consideration moving from the 
son was an undertaking to pay the father’s debts, 





ee rr te ene pee re eee ee 


Famiy Anganauuenrs. 


amoun' debte.—- 
2 Ph. 426 ; 17 L. J. Ch. 
81; 41 EB. R. 1007, L. ©. 
Annotations >-—Reld. Dollamy v. Sabine (1857), 26 L. J 
. bot : Bt if : eS | 
eal v. Pricioau (1906 ies es rf Hi. 


& ii aki, 
& National Macacloum te 


rt 


Browne ve. Londen Necro 
(1857), 6 W. R. 188, 


59. ——-.]}—HIOUGHTON v. Legs, No. 28, ante. 


60. ———.}] — Transactions betwoen nt & 
child, if in the nature of a sottloment of propert. 
or rights, are regarded with favour, & not wit 
minute regard to the consideration ; but if in the 
nature of bounty from the child soon after he 
attains majority, are to be viewed with jealousy, & 
as the subject of interposition of the ct. to guard 
against undue influence..-BAKER tv. BRADLEY 
(1855), 7 De G. M. & G. 597; 25 L. J. Ch. 7; 26 
L. 1. O. 8S. 160; 2 Jur. N.S. 08; 4 W.R. 78; 44 
E.R. 2338, L. Jd. 

Annotations :-—Consd. Berdoe c. Dawson (1865), : 
603. Refd. Jenner vo. Jenner (1860), 2 De G. F. & J. 359; 
Chambers cr. Crabbe (1865), 11 Jur. N.S. 277; Turner e. 
Colling (1871), 7 Che App. 334), nj Lovell v. Wallis 
(No. 2) 884) 50 L. T. 681; Barron o. Willis, [1809] 
2 Ch. 578; Do Witto v. Addison (1899), 80 L. T. 207 ; 
London & Westminster Loan & Discoun . v. Bilton 
(1911), 27 T. L. R. 134. Mentd. Wright v. Vanderplank 
(1856), 8 De G. M. & G.133; Re Smith, Chapman v. Wood 
(1884), 51 L. 'T. 501. 

——.)--HTEAD ov. 

GUDLEE, No. 1538, post. 


62. }—It was quite unnecessary that A. 
should give to B. exactly the same as B. gave ; 
cach gave & got something (KINDERSLEY, V.-C.).— 
BARNETT v. BLAKE (1862), 2 Drew. & Sm. 117; 
62 E. R. 5686; sub nom. BLAKE v. BARNETT, 31 
L. J. Ch. $98; 6 LL. T. 886; 26 J. P. 6023 & 
Jur. N.S. 812; 10 W. R. 767. 


Annotations :-—Mentd. Hurst cr. Hurst (1882), 21 Ch. D. 
278; Talbot c. Jevers (1917), 117 L. 1. 430. 
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aie REYNOLDS 1. 


GODLEE, 





63. ——.}—WiLiAMs vu. WILLIAMS, No. 35, 
ante, 
64. Uniess party imposed upon.) — (1) 





There is an equity which may be founded upon 
gross inadequacy of consideration. But it can 
only be where the inadequacy is such as to involve 
the conclusion that the party cither did not 
understand what he was about or was the victim 
of some imposition (Lorp WEsTBURY). 


(2) In family arrangements it is required that 
there shall be on all sides uberrima (LORD 
WESTBURY ).— TENNENT v. TENNENTS (1870), L. R. 
2 8c. & Div. 6, H. L. 


65. What is sufficient consideration — Forgive- 
ness of statute-barred debt.|—PENHALL v. ELWIN, 
No. 143, post. 


his sisters & his mother {n accordance to hia sisters, & there was no want of 8. A ent intention of partica— 
with what they believed to bo the good faith & no unduc influence on blu Jn SETNOL of expresa 4 eds pein 
intentions of testator expressed part.—HARnis v. JENKINS (1922), 31 construing family dceds, the intention 
verbally beforo his death. bate C.L. 1. 341.—AUS. to give intcrest be ct. 


Was then granted to the mother & 
ron; & in 1895 an indenture waa 
executed which, recited the family 
nrrangeincot :—-/feld > the indenture 
was cxecuted In pursuance of a family 
afrangement made for valuable con- 
sideration at a time when tbe son was 
not in a fidnctary noaition with 


r, ——- 





«An agrremecnt 
fob the pilaet ar eis ke ete dis tk 
‘or purpose of giving effect to the 
Intentions of the decease 
fraud or misrepresentation, should be 
upheld.—-Sxaka_ v. Hicks 

B. Kq. Rep. $81 4 1 XK. L. RX. 45 — 


ing the 
nust effectuate it, even though there 
aro not express words to that 6 — 
CLAYTON 0. GLENGALL (EARL) (i 41), 
: ae & War. 1; 1 Con. & Law. 311.--- 


t. Benefit of children.}-—He GAKAV KS, 
ivenoee. REAVES, ‘ipa; N. ZL. BR. 
One M&F 


an 
entered into 


» without 


1906), 3 


Part IJ.—Vaumprry anp Erect. 


a7" Ets. ) 4 Against ubseq rapier Pronger 

° su uen ee for 

value.|—-A son, tenant in tail in remainder, when 

a get liar pes d his a tenant os rai 
overy, for the purpose of raising £8, 

for the father, & re-settling the estate; the son 


back only an estate for life, with remainder 


to his first & other sons, etc. 
Whatever equity he might have had against that 
settlement was lost by bis lage & acquiescence 


MAaITiag q 

till after the death of his father in 1793 ; though 
in the circumstances there was no probability of 
issue. Upon that gps a bill by trustees under a 
general trust for his creditors, claiming as pur- 
chasers under above Act was dismissed without 
deciding whether they could sustain 

character ; or, how far a settlement, merely as 
being voluntary, is affected by above Act.— 
Brown v. CARTER (1801), 5 Ves. 862; 31 E. R. 


898. 
<nnolations :—Consd. Hoghton v. Hoghton (1852), 15 
Beav. 278. Refd. Scott v. Scott (1854), 4 H. L. Cas. 1065. 


67. ——-— ——..]—H ar v. Tonuk, Nu. 30, ane. 


SUB-SECYT. 2.—_ COMPROMISE OF DISPUTED 
CLAIM. 


68. Sufficiency as consideration.|—-STAPILTUN v. 
STAPILTON, No. 48, anfe. 


69. ———-.|—On the occasion of the death of a 
person, intestate, & without wife or children, in 
one of the colonies, a dced was executed between 
the parents, & brothers & sisters of intestate, by 
which it was recited, that intestate was, at his 
death, possessed of real & personal estate, & the 
real estate was settled, in consideration of the 
settlement of the personal estate, by the eldest 
brother as heir-at-law; & the personal estate, 
together with other property of the father, was 
settled by the father as sole next of kin, in con- 
sideration of the settlement of the real estate. 
Intestate, as it afterwards appeared, had no real 
estate :—Held: the possibility of there being 
real estate was a valuable consideration, sufficient 
to support the settlement against the father.— 
REFFELL v. KING (1833), 2 L. J. Ch. 155. 


70. -|—The validity of a compromise or 
family arrangement of disputed rights depends on 
the facts existing at the time, & will not be affected 
by subsequent judicial determinations, showing 
the rights of parties to be different from what was 
supposed, or that one party had nothing to give 
up. 





The children of J. a deceased remainderman, 
insisted as against their uncle C. a prior tenant for 
life in possession, that they were entitled, under 
the terms of a settlement, to have their portions 
raised from the death of their father in 1831. 
Some discussion took place, & a bill was filed b 
them. An arrangement was come to by deed, 
which, procceding on the foundation of the validity 
of the claim, compromised the amount of arrears 
of interest, & settled the amount of the future 
interest which ©. thereby engaged to pay. It 
having been afterwards determined, in another 


PART II. SECT. 3, SUB-SECT. 2. 
68 i. Saeicency as consideration. }— 
UMARA UMALA 


1 Naik v. BaNncaRu tion 
TIRUMALAI S4URI Nark (1898), I. L. R. 


31 Mad. 310.—-IND., 

68 ii. ——.}+— The compromise of 
a doubtful right is a wuffiotent founda- 
for an agreement amongst the 
members of a family, & shall be binding 
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suit, that on the true construction of the settle- 
ment the claim of the children was unfounded, 0. 
instituted a suit to set aside the deed :—Held: 
if the right to have the portions raised in 1831 had 
formed one of the matters compromised, the 
transaction could not be disturbed, although the 
claim of the children had turned out to be wholly 
unfounded. But the ct. having arrived at the 
conclusion that the parties had all proceeded on the 
foundation of the children’s clai j un- 
questionable, & that all that had been compromised 
was the amount of arrears payable on that founda- 
tion, set aside the deed.— LAWTON v. OAMPION 
(1854), 18 Beav. 87; 23 L. J. Ch. 505; 23 L. T. 
ne S. 201; 18 Jur. 818; 2 W. R. 209; 52 E. R. 
Annotation :—Refd. Cloutte v. Storey, [1911] 1 Ch. 18. 


71. .|—A wife having instituted a suit 
against her husband for a divorce, an arrange- 
ment was come to, & the husband executed a deed, 
by which he assigned a house to trustees, to permit 
the wife to enjoy it & accommodate herself & 
children ; & an income of £4,000 a year was also 
provided for her separate use to keep up tho 
establishment for herself & children, ‘‘ upon such 
a scale & regulated in such a manner as she should 
think fit,’’ & the surplus was to be repaid to the 
husband. The deed provided, that so long as the 
husband should be desirous to reside in the house 
‘“*& to conform to the spirit & intention of the 
deed, & to partake of the benefit of the establish- 
ment to be kept up therein by the wife, he should 
be at liberty so to do.’’ The suit was discontinued, 
& the husband partook of the establishment :— 
Held: the deed being a family arrangement & 
a@ compromise of disputed rights, there was a 
sufficient consideration.—JODRELL v. JODRELL 
(1845), 9 Beav. 45; 15 L. J. Ch.17; 6L. T. 0.8. 
186; 9 Jur. 1022; 50 E. R. 259. 


72. .]—-PARTRIDGE v. SMITH, No. 146, 


73. ——.]--The compromise of a disputed 
claim, made bond fide, is a good consideration for 
a promise, even although it ultimately appears 
that the claim was wholly unfounded.—OcKFOoRD 
v. BARELLI (1871), 25 L. T. 504; 20 W. R. 116. 
Annotations :—Mentd. Re Blythe, Ez p. Banner 


. D. 480; Miles v. New Zealand Alford 
(1886), 32 Ch. D. 266. 


74. ——-.]—M. appointed his son J. & his 
son S. his exors. & bequeathed his property to 
them on trust for all his children as joint tenants, 
& not as tenants in common. Ten years after his 
death questions arose as to the children entitled, 
on account of the illegitimacy of the eldest three 
children, of whom J. was one. To avoid litigation 
a deed was executed by all the adult children, by 
which it was agreed that all the children should 
share equally & should take as tenants in common. 


A bill was filed in 1872, by two of the children 
who had been infants at the date of the deed, but 
who came of age respectively in 1857 & 1861, to 
have the rights of all parties under the will 
declared :—Held: the rights were as declared 
by the deed ; the arrangement come to between the 
members of the family to avoid litigation was 
sufficient consideration to support it as between 
the parties to it, & pltfs. were bound by 








(1881), 17 
Estate Co. 


on them.——RAMESHWAR PROSAD SINGH 
v. achagE Prosap SINGH (1904), 
I. L. R 31 Cale. 111.—~—IND. 

68 iii. ———.}—-WikSTBY vo. WESTBY 
(1842), 2 Dr. & War. 5023.— IR. 
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Sect. 3.—Consideration: Sub-sect.2. Sects. 4 & 5: 
Sub-sect. 1.] 
acquiescence.—SMITH v. Mocrorp (1873), 21 
W. R. 472. 
75. Must be intention to compromise.]—In- 
testate at his death was indebted to D. M. in 


£1,687 ; disputes, however, arose between the 
administrator & next of kin as to the legality of 
the debt, & an ment was come to between 
them & the brother of intestate, whereby reciting 
that all the property had been got in &, excluding 
the disputed debt, amounted to £533; that 
doubts having arisen as to the validity of that debt, 
& that being desirous of maintaining the good fame 
& character of deceased, the three parties had 
agreed to waive all questions as to the validity 
of the debt, & raise a fund to make good the 
deficiency that the next of kin had agreed to 
‘‘ relinquish all claim to any residue or surplus,”’ 
that intestate’s brother should furnish £384 
towards payment of the debt, & the administrator 
should make good allthe residue. It was witnessed 
that the next of kin released to the administrator 
all his right, etc., to the personal estate of intestate, 
as his next of kin or otherwise, the brother 
covenanted to pay his part, & the administrator 
covenanted to pay the residue out of his own money 
covenanted to pay the residue out of his own 
money, & also to pay all other debts, etc., of 
intestate. The debt was paid & other funds 
afterwards fell into intestate’s estate :—Held: 
the administrator was not, under the release, 
entitled thereto.—LINDO v. Linpo (1839), 1 
Beav. 496; 8 L. J. Ch. 284; 48 BE. R. 1032. 


nnotations :—Consd. Re Trustee Relief Act, Re Owen’s 
Trust (1855), 1 Jur. N. S. 10693; Turner rv. ‘‘urner, Hall 
v. Turner (1880), 14 Ch. D. 829. Mentd. Ate Perkin», 
Poyser v. Beyfus, (1898) 2 Ch. 182. 


76. .}—A compromise under the ct., 
held not to exclude a point of construction not 
then under consideration. -~BENNETT v. MERRIMAN 
(1843), 6 Beav. 360; 49 Ie. ht. 865. 

Annotations :—Refd. Cloutte rv. Storey, [1911] 1 Ch. 18. 

Mentd. Smith r. Palmer (1849), 7 Hare, 225; Penny r. 

Clarke (1859), John. 619; Lanphier ». Buck (1865), 2 


rea & Sm. 484; Martin v. Holgate (1866), L. R. 1 H. L. 
ve 





77. ——.] —LAWYoN rv. CAMPION, No. 70, ante. 
78. -|—A family arrangement was entered 





into under the common belief of all parties that 
A. was entitled to one moiety, & B. to the other 
moiety of certain propery whereas, in fact, B. was 
entitled to the whole; & in pursuance of that 
arrangement A. settled the mviety, supposed to be 
his, by deed, upon certain trusts, & B. executed a 
will whereby he devised “all that his moiety ”’ 
in the property in question upon the same trusts, 
& devised & bequeathed his residuary estate 
upon other trusts :—Held: the first-mentioned 
moiety passed under B.’s will to his residuary 
devisees, who were not bound to give effect to the 
family arrangement.—HEALD v. WALLS (1870), 
39 L. J. Ch. 217; 21 L. T. 705; 18 W. R. 398. 


79. ——.|—In construing a deed of release 
entered into by way of compromise, the ct. will 
have regard to the knowledge & intention of the 
parties at the time the deed was exccuted, & will 
not extend it to property which was not intended 
to be comprised in it. 

In consideration of the payment by an extrix. 
of various debts & legacies, & by way of com- 
promise, the parties interested in the residuary 
estate released to the extrix. all further claims on 
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the estate. It was subsequently discovered that 
certain property in which testator was interested 
had been sold at an undervalue, & the extrix. 
succeeded in setting aside the sale. In an action 
by one of the parties to the release, claiming to 
share in the money recovered by the extrix. :— 
Held: the existence of the property not bei 
known to the parties when the deed was entere 
into, was not included in the release.—TURNER v. 
TURNER, HALL v. TURNER (1880), 14 Ch. D. 829; 
42 L. T. 495; 44 J. P. 784; 28 W. R. 859. 
Annotation :—Mentd. Monk v. Arnold (1902), 86 L. T. 580. 


80. J—It is not in accordance with 
principle or authority to construe deeds of com- 
promise of ascertained specific questions so as to 
deprive any party thereto of any right not then in 
dispute & not then in contemplation by any of the 
parties to the deed.— CLouTTE v. STorgy, [1911] 
1 Ch. 18; 801. J. Ch. 193; 103 L. T. 617, C. A. 
Annotation :—Rafd. Thompson v. Thompson, (1923) 2 Ch. 

205. 





Sect. 4.—ESSENTIAL REQUIREMENTS. 


81. Must be  reasonable.}]-——STAPILTON v. 
STAPILTON, No. 48, ante. 
82. ——.]—HocuTon v. Hocuton, No. 87, post. 


83. Terms must be certain.]—Certain members 
of a family, interested under a will, entered into 
an arrangement for obtaining an Act of Parlia- 
ment, empowering the trustees to grant a lease of 
the estates devised. It was insisted by one of the 
parties, as one of the terms for his assent to the 
Act, & it was assented to by the intended lessee, 
that the party should have the right of becoming 
the tenant to the lessee of the mansion house, to 
hold the same from year to year, for so long a time 
during the existence of any lease under the Act, 
as he should choose, at the fair annual rental of 
the sane, to be paid by him :—Held: the terms 
of the arrangement were too vague & uncertain 
for the ct. to carry them into effect.—THELLUSSON 


vu. RENDLESHAM (LORD) (1846), 8 L. T. O. S. 463 ; 
1l Jur. © 


84, ——.]—A party to a deed of family 
arrangement thereby covenanted that if he should 
at any time become entitled to property exceedi 
the value of » Which was left in blank. he woul 
settle it upon certain specificd trusts. Before any 
such property accrued, or the persons entitled 
under the trusts were ascertained, he filed a bill 
to have it declared that the covenant was void 
for uncertainty :—Held: the bill was properly 
dismissed as filed prematurely. Semble: there 
was no such uncertainty as to render the covenant 
void.—FYFE v. ARBUTHNOT (1857), 1 De G. & J. 
406; 3 Sm. & G. 547; 26 L. J. Ch. 646; 29 
L. T. O. 8. 306; 3 Jur. N.S. 651; 5 W. R. 793; 
44 KE. R. 780, L. C. 


Annotations :—Refd. Carroll v. Graham (1865), 11 Jur. 
at 1012; Ite Clarke, Coombe v. Carter (1887), 35 Ch. D. 


85. Necessity for uberrima fides.}] — A real 
estate was devised to trustees upon trust to sell, 
invest the produce & pay the dividends to a 
husband & wife for life, & after the death of the 
survivor then to her children as she should appoint. 
The estate was not sold, & the wife, having nine 
children, appointed the estate to the six younger, 
& all the nine joined with the husband & wife in 
raising money upon annuities, & finally, in selling 
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the estate to the annuitant. The trustee refused 
to join in any of the deeds, but he paid the rent of 
the estate to the purchaser during the life of the 
surviving tenant for life; after whose death he 
refused to make any further payments. Upon a 
bill by the purchaser against the trustee & the 
cestuis que trust, to obtain a conveyance of the 
legal estate, they alleged that the deed was 
executed by them under pressure, that none of the 
children received any part of the moncy paid for 
the annuities or for the purchase of the reversion ; 
that the youngest was under age at the time she 
executed the purchase deed, & that he had refused 
to confirm it :—Held: the purchaser must prove 
the transaction fair & perfect, before the ct. 
would interfere to give a complete title ; there was 
no proof of the owners of the reversion having 
received any consideration, it was not necessary 
to consider whether the youngest child was of age ; 
& the bill was dismissed against defts. without 
costs, but as against the trustee with costs.— 
HANNAH v. HopGson (1861), 30 Beav. 19; 30 
L. J. Ch. 788; 5 L. T. 42; 7 Jur. N.S. 1092; 9 
W. 1.729; 54 E. R. 795. 


86, ——.]—TENNENT v. TENNENTS, No. G4, 
ante. 

Pere influence.]—-See Sect. 5, sub-sect. 1, 
pot. 


Drunkenness.]—-Sce Sect. 5, sub-sect. 2, post. 
Ignorance.|—/Scc Sect. 5, sub-sect. 3, post. 


Misrepresentation & nondisclosure.]—See Scct. 5, 
sub-s ct. 4, post. 


SecT. 5.—PARENTAL AND OTHER INFLUENCES, 
DRUNKENNESS, ETC. 


SUB-sEcT. 1.—PARENTAL AND OTHER INFLUENCES. 


Undue influence, generally, see CoNTRACT, 
Vol. XII., pp. 98 et seq. 


87. General rule — Personal influence disre- 
garded—-If no benefit taken by parent.|]—Distinc- 
tion between the cases where, as between strangers, 
benefits are obtained by undue influence, & 
arrangements entered into for the peace of families 
& the security of family property. 


If a person obtain by voluntary donation a large 
pecuniary benefit from another, the burden of 
proving the transaction rightcous falls on the 
person taking the benefit, & this is proved by 
showing that the donor fully understood what he 
was doing; but where the relation of the parties 
is such that undue influence might have been 
exercised, it must also be shown that the disposi- 
tion of the donor was not produced by undue 
influence. In many cases, the ct. from the 
relations existing between the parties, infers the 
probability of undue influence, as in the cases of 
guardian & ward, solr. & client, spiritual adviser 
& pupil, medical adviscr & patient, & the like. 
Transactions between such persons are watched 
with jealousy, not only to see that the party fully 
understood the act, but also that it was not 
brought about by the exercise of that influence. 
ae relation of parent :.& child comes within this 
class. 


Such an influence is not discountenanced by the 
ct., but it ought to he exercised for the benefit of 
the person subject to, & not of the person pos- 
sessing it. 


' Annotations :—Distd. Beanland v. Bradle 
& G. 339. 
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In family arrangements, though the influence 
exist, & has probably been exercised, yet if the 
transaction be one that tends to the peace or 
security of the family, to the avoiding of family 
disputes & litigation, or to the preservation of the 
family property, the same principles are not 
applied as to dealings between strangers, but 
such principles are then applied, as, on the most 
comprehensive experience, have been found to 
tend most to the interest of families. The cases 
relating to the resettlement of tne family property 
appear stronger. 


Eleven months after a tenant in tail attained 
twenty-one, he concurred with his father in 
barring the entail & resettling the family estates, 
the ct. being of opinion that the father thereby 
took direct benefits proceeding from the son: 
that the property had not been resettled in a 
reasonable & proper mode, if the interest of the 
family alone was to be regarded: that in the 
preparation of the deed, the son had no pro- 
fessional assistance, & that the contents were not 
properly made known to him, set aside the 
arrangement.—HOGHTON v. HOGHTON (1852), 15 
Beav. 278; 21 L. J. Ch. 482; 17 Jur. 99; 51 


(1854), 2 Sm. 
nad. Jenner v. Jenner (1860), 2 De G. F. 

& J. 359; Potts v. Surr (1865), 34 Beav. 543. Apld. 

Fane v. Fane (1875), L. R. 20 at 698. H 

v Hoblya (1889), 41 Ch. D. 200. pl 

v. Frank (1903), 89 L. T. _ 

(1855), 20 Beay. 524; Dimsdale v. Dimsdale ( 

25 L. J. Ch. 806; Hartopp v. perronR jteee), 21 

259; Wright v. Vanderplank (1856), . R. 410; Bury 

vt. Oppenheim (1859), 26 Beav. 594; Head v. Godlee, 

Reynolds v. Godlee (1859), John. 536; James v. Holmes 

(1862), 31 L. J. Ch. 567; Chambers v. Crabbe (1865), 

34 Beav. 457; Turner v. Collins (1871), 7 Ch. App. 329 ; 

Carnegic v. rit Te (1874), 30 L. TI’. 460; 

Wallis (No. 2) (1884), 50 L. T. 681; 

(1887), 36 Ch. D. 145. Mentd. A.-G. v. Magdalen College, 

Oxford (1854), 18 Beav. 223. 


Beav. 

















88. -|\—HAartTore v. Harrorr, 
No. 112, post. 

89. J|—JENNER v. JENNER, No. 132, 
post. 

90. ——- ——.]—FANE v. FANE, No. 113, post. 


91. Application of rule — Agreement to vary 
limitations of settlement.|—--An agreement between 
a child & a father to alter the limitations under a 
settlement, will not be set aside, on pretence of 
being drawn in by the father’s power & authority. 
—TENDRIL v. SmitTu (1740), 2 Atk. 85; 26 E. R. 
452, L. C. 

Annotations :—Refd. Judd ». Pratt (1806), 13 Ves. 168; 
Hoghton v. Hoghton (1852), 15 Beav. 278. Mentd. White 
v. Vitty (1826), 2 Russ. 484. 

92. —— -]—Son tenant in tail of an 
estate, upon the death of the mother, who was 
tenant for life, makes a settlement of it for the 
benefit of the family, in consequence of an agrec- 
ment so to do in the mother’s life; although the 
father derives some benefit under the settlement, 
it shall not be sct aside, as entered into under undue 
influence.—KINCHANT v. KINCHANT (1784), 1 
Bro. C. C. 869; 28 E. R. 1183. 


Annotations -—Consd. Brown v. Carter (1801), 5 Ves. 862; 
Hoghton v. Hoghton (1852), 15 Beav. 278. Mentd. 
Pickott v. Loggon (1807), 14 Ves. 215. 


93. .} — HoBLyN v. HosBiyn, No. 
161, post. 


94. Agreement to settle family disputes.] 
—Agreement, if reasonable & to settle family 
disputes, & no unfair advantage, not to be set aside 
because the party was drunk, or paternal authority 
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Sect. 5.—Parental and other influences, drunken- 
ness, etc.: Sub-sects. 1,2,3 & 4.] 


exercised.—Cory v. Cory (1747), 1 Ves. Sen. 19; 
27 EB. R. 864, L. C. 
Annotations :—Consd. ; “ . T. 374. 

Held. Kinchant o Kincnang (178i 1 Bro. C. GC. 360; 
Hawes v. Wyatt (1790), 2 Cox, Eq. Cas. 263; Stockley 
v. Stockley (1812), 1 Ves. & B. 23; Clifton v. Cockburn 
(1834), 3 te & K. 76; Hoghion v. Hoghton (1852), 

5 Beay. 278; Lovell v. W. (No. 2) (1884), 50 L. T. 
681. Mentd. Cooke v. Clayworth (1811), 18 Vos. 12; 
Shaw v. Thackray (1853), 1 8m. & G. 537. 

95. Arrangement to put an end to liti- 
gation.]—A father & son, an infant, entered into an 
arrangement to put an end to a litigation & for 
the enjoyment of portions of the family estates by 
both father & son successively. The son attained 
his majority; an Act of Parliament was passed 
in order to effectuate the arrangement, reciting the 
consent of the son to it, & directing a proper 
settlement of the estates. A deed was then 
executed by the son for the above stated purposes 
& amongst others, for raising £25,000 to pay the 
debts of himself & his father, which was done. 
‘The son now filed a bill to have it declared that his 
consent to the provisions inserted in the Act was 
wrongfully obtained & by undue influence on the 
part of his father, & to have the deed of arrange- 
ment set aside :—Held : the bill must be dismissed. 


No special benefit was obtained by that arrange- 
ment to pltf.’s father alone, nor was any such 
advantage purchased by pltf. for his father, the 
benefit was one common to both. . . . It was said 
that a large benefit accrued to the father from 
getting the Bill passed & that he ought not to have 
procured his son’s consent. If the father had been 
the only person benefited by the bill then the casc 
would be within the ordinary rules of this ct. as to 
parental influence (Woop, V.-C.).—BOSVILLE v. 
MIDDLETON (LORD) (1857), 29 L. T. O. S. 341. 


96. Benefit taken by parent — Agreement 
between children.}|—An estate being limited under 
her marriage settlement to A. for life, with re- 
mainder to her children by her deceased husband 
in such manner as she should appoint, remainder in 
default of appointment to all the children as 
tenants in common, an agreement by the children 
that on her joining in suffering a recovery, the first 
use to which the recovery should enure should be 
to A. for life, without impeachment of waste, is, 
it seems, valid in equity. 

In an arrangement settling the interests of all 
the branches of a family, children may contract 
with each other to give to a parent who had a 
power to distribute property among, some 
advantage which the parent, without their con- 
tract with each other, could not have.—Davis v. 
UPHILL (1818), 1 Swan. 129; 36 E. R. 326. 


Annotation :—Refd. Baker v. Bradley (1855), 7 De G. M. 
& G. 597. 


97. For valuable consideration.}- 
A son attained twenty-one in 1855 & in 1857 he 
conveyed to his father his reversionary estate & 
interest in consideration of moneys advanced for 
his commission outfit & debts during his minority 
& a further sum of £500 then advanced :—Held : 


the deed could not stand except as a security for 
the £500. 


Transaction between father & son, seven yeals 
after the latter came of age by which the father 
obtained a benefit of £5,790 in the event of the 
son dying without children, supported; there 
being a valuable consideration on the part of the 
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father the settlement being a fit & proper family 
arrangement & the transaction not having been 
impeached until after the death of the father.— 
Porrs v. SURR (1865), 34 Beav. 543; 13 W. R. 
909; 55 E. R. 7465. 


98. Son separately advised.|— 
Bruty v. EDMUNDSON (1915), 85 L. J. Ch. 568 ; 
113 L. T. 1197. 


Transactions between parent & child.]—<Sce, 
generally, FRAUDULENT & VOIDABLE CON- 
VEYANCES ; INFANTS. 


99. Influence by third parties.) — BENTLEY 
v. MacKay, No. 127, post. 





SUB-SECT. 2.—DRUNKENNESS. 


100. Agreement not rendered voidable— If 
reasonable—& no unfair advantage taken.]— 
Cory v. Cory, No. 04, ante. 


101. Necessity for strict examination — Where 
habitual intoxication proved.]—A deed exccuted by 
the members of a family to determine their 
interests under the will & partial intestacy of an 
ancestor, not. enforced, it appearing on the face 
of the deed that the parties did not understand 
their rights, or the nature of the transaction, & 
that the heir surrendered an unimpeachable title 
without consideration, & evidence being given of 
his gross ignorance, habitual intoxication, liability 
to imposition, & want of professional advice ; in 
the absence of direct proof of fraud or undue 
influence, & after an acquiescence of five ycars. 

There is strong testimony that he was dissolute, 
illiterate, addicted to intoxication... . Such 
habits though not constituting absolute incapacity 
lay a ground for strict examination whether the 
instrument contains in itself evidence that 
advantage was taken of them (PLUMER, M.R.).— 
DUNNAGE v. WHITE (1818), 1 Swan. 137; 1 Wils. 
Ch. 67; 36 E. R. 329. 

Annotations :—Refd. Stewart v. Stewart (1839), 6 Cl. & Fin. 
911; Baker v. Bradicy (1855), 7 De G. M. & G. 597. 
Effect of drunkenness on contractual capacity.}— 

See CONTRACT, Vol. XII., pp. 41, 42, Nos. 199-217. 


SUB-SECT. 3.—IGNORANCE. 

102. Ignorance of rights by one party—Not fatal 
defect.|;—Where an agreement though conceived 
upon mistake, shall bind the p FRANK 2. 
“RANK (1667), 1 Cas. in Ch. 84; 22 E. R. 706. 


Annotations :—Refd. Naish v. East India Co. (1735), 2 Com. 
462; Stewart v. Stewart (1839), 6 Cl. & Fin. 911; Hoghton 
v. Hoghton (1852), 15 Beav. 278. 


103. -|—The widow, brother, & 
sister of an American who died in Italy, leaving 
considerable personal estate in the hands of 
trustees in Scotland, d, by advice of their 
law agent, to compromise their respective claims 
to the succession by taking equal shares. The 
widow, after receiving her share, brought an action 
in Scotland, to rescind the agreement, on the 
ground of having thereby sustained injury through 
ignorance of her legal rights & the erroncous 
advice of the law agent. There was no allegation 
of fraud against him or against the or eri the 
agreement :—Held: although the fair inference 
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from the evidence was that she was ignorant of her 
legal rights, & would not have auteted into the 
agreement had she known them, yet, as the 
extent of her ignorance & of the injury sustained 
was doubtful, & there was no proof of fraud or 
improper conduct on the part of the agent, she 
was bound by his acts & affected by the knowledge 
which he was presumed to have of her rights, & 


was therefore not entitled to disturb the arrange- 
ment. 


It is not necessary to the validit 
] : y of a com- 
promise of a family ae that the parties did 
not distinctly understand their rights, if they were 
understood _by their agents, by whose acts & 
knowledge, in the absence of fraud, the principals 


are bound.—STEWART y. STEWART (1839), 6 
Ol & Fin, 911; Macl. & Rob. 401; 7 s R. 540, 


Annotations :—Consd. Lovell v. Wallis (No. 2) (1884), 50 
L. T. 681. Refd. Stone v. Goatrey (1858), de i 4 be i Ss. 
208 ; Jenner v. Jennor (1860), 2 De G. F. & J. 359; Trigge 
Seite eee3 6 Gok erp ie rine 270; Partridge v. 

H ew r : ‘ ; 
Roberta, [1905] 1 Ch. 704° COE Snare e 


104. -]— There was no allegation of 
any concealment by the father of his deceased 
sons reversionary interest in the stock; the bill 
proceeded on the assumption that the father did 
not know, or had altogether forgotten, the exist- 
ence of that interest. The deed itself purported to 
pass everything that T. possessed. In such a case, 
suppose the deed to have been founded on some 
de of mistake as to the actual property which 
be onged to him, & that there was some degree of 
mutual ignorance as to their rights, the ct. was not 
aware of any instance in which the ct. had set 
one) & coat a of that nature (per 

-).— Y v. DEVEY 32, n. 5 
68 E. R. 487, ee emer ache 


105. ——- ——.] — DiImspDALE vv. 
No. 157, post. ae 


106. Ignorance of nature of transaction.]— 
DIMSDALE v. DIMSDALE, No. 157, post. 


107. Knowledge of legal adviser —Imputed to 
party.]—-PULLEN v. HEapy, No. 145, post. 


108. —— -]|—STEWART v. Stewart, No. 
103, ante. 


109. What amounts to wilful ignorance— 
Omission to seek information of suspected fact.]—. 
Where one party to a compromise suspected the 
existence of a fact which he considers of importance 
to his success, & asks his adversary, who refuses 
all information, but does not ask other parties, 
whom he has reason to believe aro able & willing, 
to give him the information, his ignorance of that 
fact at the time of a compromise is to be treated 
sciabag ee oralices & not as fe improper conceal- 

y the adversary. — BAIN : 
(1856), 3 Jur. N.S. 58. . Eee gene 
Annotation :-——Mentd. Smith v. Kay (1859), 7 H. L. Cas. 750. 








DIMSDALE, 





SUB-SECT. 4.—MISREPRESENTATION AND Non- 
DISCLOSURE. 


110. Effect of misrepresentation.]—Release set 
aside by reason of the misapprehension of the 


PART Il. SECT. 5, SUB-SECT. 4. 


110i. Kffect of mi entation. 
A compromise of rights doubtful ia 


point of law, but founded upon a Pi 
misrepresentation or suppression of RONARD v. LEONARD (181 
facts, in the knowledge of one of the 
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ae A v. SPENCER (1681), 1 Vern. 32; 1 
q. Cas. Abr. 170; 23 E. BR. 286. 
Annotation :—Refd. Baugh v. Price (1752), 1 Wils. 320. 


111. Though innocently made.] — LANs- 
DOWN v. LANSDOWN (1780), 2 Jac. & W. 205; Mos. 
364; 25 E. R. 441. 


Annotations :—Consd. Stewart v. Stewart (1839), 6 Cl. & 
Hn 911. Refd. Orrell vo. Coppock (1856), 26 L. J. Ch. 


112. ——.]—- Parental influence is in- 
separable from arrangements between father & 
son for the resettlement of family estates; but 
its existence & operation are not sufficient to 
invalidate the transaction, if it be not exerted for 
the benefit of the person possessing it. 

Transactions between parent & child are to be 
regarded with jealousy, but, in arrangements 
between father & son for the resettlement of family 
estates, if the resettlement be not obtained by 
misrepresentation or suppression of the truth, if 
the father acquires no personal benefit, & if the 
settlement is a reasonable one, the ct. will support 
it, even though the father did exert parental 
authority & influence over the son to procure the 
exccution of it. 

Pitf. was tenant in tail, & deft., his father, 
tenant for life of family estates. Pltf., eleven 
months after attaining twenty-one, being in 
pecuniary difficulties, joined his father in a re- 
settlement of the estates. The ct. though satisfied 
that parental authority & influence had been 
exerted to obtain the execution of the settlement, 
but not for the father’s individual advantage, 
who obtained no direct personal benefit from it, 
supported the settlement, holding that a jointure 
thereby provided for the son’s mother did not come 
within the definition of benefit to the father, & 
that the postponement of the son's daughters to 
his younger brother was not unreasonable, con- 
sidering that thereby the estates were made to 
accompany the family title. 

If one party be acting under a misapprehension, 
& the other is accessory to it, although uninten- 
tionally, the transaction cannot stand. 

The ct. refused to set aside the transaction 
although the family solr. had acted for all parties. 

If the settlement does not in all the minute 
details carry into effect the intentions of either 
pitf. or his father, this is not a ground for setting 
it aside but for rectifying it & making it con- 
formable to their intentions (ROMILLY, M.R.).— 
Hartorre v. Hartopr (1856), 21 Beav. 259; 25 
L. J. Ch. 471; 27 L. T. O. S. 87; 2 Jur. N.S, 
794; 52 BE. R. 858. 

Annotations :—Refd. Jenner v. Jenner (1860), 2 De G. F. 
& J.359; Turner v. Collins (1871), 7 Ch. App. 334, n. 
113. .}—A family settlement will 

not be supported if founded on a mistake of either 

party to which the other party is accessory, 
although such mistake may have been innocently 
made. A son, tenant in tail in remainder, shortly 
after attaining twenty-one, joined with his father, 
the tenant for life, in resettling the family estates. 
The son was influenced to make the resettlement 
by the representation of his father that a portion’s 
charge of £5,000 was not, as in fact it was, a sub- 
sisting charge on the estates, but was a charge 
to take effect only in case the father should so 
direct, & a release of the supposed power to charge 














orted .-—— 


arties only cannot be su 
» 2 Bail. 


& B. 171.— IR. 
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Sect. 5.—Parenial and other influences, drunken- 
ness, etc.: Sub-sect. 4. Sect. 6.) 


contained in the resettlement was the principal 
consideration for its execution :—Held: although 

is misrepresentation was innocently made, 
the resettlement must be set aside as founded on 
mistake. _ 

The parental influence in reference to such 
resettlements where there is no other consideration 
or element in the case is to be disregarded 
(Hat, V.-C.).—FANE v. FANE (1875), L. R. 20 
Eq. 698. 

Annotation :—Refd. Hoblyn r. Hoblyn (1889), 41 Ch. D. 200. 


114. Opinion of counsel founded on im- 
perfect statement of facts.|—-Where parties claim- 
ing different interests under a will have come to a 
settlement of their claims between themselves, 
although on an erroneous view of the will, the ct. 
will not disturb such settlement if the means of the 
parties were equal in making the same. But in 
a case where a tenant for life of a residuary bequest, 
after having enjoyed for twenty-nine years the 
estate of testator as it stood at his death, with the 
acquiescence & by the agency of the exor., who was 
also the remainder-man, was induced, under an 
imperfect apprehension of her rights, & by an 
opinion of counsel on the construction of the will, 
obtained by the exor. upon an imperfect statement 
of the will & facts of the case, to sign a settle- 
ment of accounts founded on the principle that she 
was only entitled to interest of testator’s property, 
if the same had been converted at his death; 
such settled account was set aside, it being held, ' 
she was entitled to specific enjoyment of testator’s 
estate, although the ct. did not think it necessary 
to impute a fraudulent intention to the exor.— 
PICKERING v. PICKERING (1839), 2 Beav. 31; 3 
et 331; 48 E.R. 1090; affd., 4 My. & Cr. 289, 





Annotations :-—Consd. Smith v. Pincombe (1852), 3 Mac. 
& G. 653. Refd. Mason v. Mason (1886), 2 T'. L. R. 266. 
Mentd. Benn v. Dixon (1840), 10 Sim. 636; Lichfield vr. 
Baker (1840), 13 Beav. 447; Caldecott r. Caldecott 
(1842), 1 Y. & C. Ch. Cas. 312; Smith vr. Pugh (1842), 
6 Jur. 701; Daniel v. Warren (1843), 2 Y. & C. Ch. Cas. 
290; Hinves v. Hinves (1844), 3 Hare, 609; Cafe r. Bent 
(1845), 5 Hare, 24; Chambers v. Chambers (1816), 15 
Sim. 183; Pickup +. Atkinson (1846), 4 Hare, 621; 
Simpson v. Earles (1847), 11 Jur. 921; Burton ». Mount. 
(1848), 2 De G. & Sm. 383; Milne v. Parker (1848), 17 

- J. Ch. 194; Howe v. Howe (1849), 14 L. T. O. S. 
290; Marshall v. Sladden (1849), 7 Hare, 428; Prender- 
gast v. Prendergast (1850), 3 H. L. Cus. 195: Morgan 

tv. Morgan (1851), 14 Beav. 72; Blann v. Bell (1852), 

5 De G. & Sm. 658; Craig ». Whecler (1860), 29 L. J. Ch. 

374; Thursby v. Thursby (1875), L. Kk. 19 Kg. 395 ; Mac- 

donald v. Irvine (1878), 8 Ch. D. 101; Re Game, Game r. 

Young, {1897] 1 Ch. 881; He Biand, Miller v. Bland, 

{1899] 2 Ch. 336; Re Van Straubenzce, Boustead 1. 

{t901] 2 Ch. 779; Stanicr v. Hodgkinson (1903), 

73 L. J. Ch. 179; Re Wareham, Warcham v. Brewin, 

[1912] 2 Ch. 312; Re Evans’ Will Trusts, Pickering v. 

Evanna, (1921] 2 Ch. 309. 


115. -}—E. S. by will gives to trustees, 
their exors., administrators, & assigns, all his 
messuages, etc., for his term & intcrest uncxpired 
therein, upon trust for his son J. 8. for so long a 
time as should run out during his life, with a power 
of appointment & remainder to his children; & 
in default to his son W. S. in the same terms, with 
a gift of the residue to his son E. 8S. J. S. dies 
without issue, & W. S. by his will gives ail his 
property to his wife & she by her will gives all her 
property to her daughter E. There are five 
children of W. 8S., four sons & the daughter E., 





116 i. Necessity for fult disclosure—Of 
(1812), 2 Ball. & Bb. 171.— IR. 


116 ti. -——.]}—-JouNSTONE v. JOUN- 
material facls.|}—LKONARD v. LEONARD 8sTONE (1860), 22 Dunl. (Ct. of Sess.) 3 ; 
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who, upon the representation of her eldest brother 
that the property is freehold & therefore descended 
to him, & did not pass by her mother’s will, exe- 
cutes a deed of compromise under which a fifth is 
to be paid to each. One brother sells his fifth 
to a purchaser for value without notice, & a bill 
is filed by E. to set aside the deed of compromise 
on the ground of fraudulent representation & 
ignorance of E. of her rights. Decree made setting 
aside the deed, but without costs. 


Semble: a deed of compromise is only binding 
where every party is aware of his rights equally, 
& the nature of the question clearly per on 
the deed.— DAVIS v. CHANTER (1855), 3 W. R. 321. 


116. Necessity for full disclosure — Of Yall 
material facts.|—Where a daughter of a freeman 
of London accepts a legacy of £10,000 left her by 
her father, who recommended it to her to release 
her right to her orphanage part, which she does 
release accordingly; if the orphanage part be 
much more than her legacy, though sho were told 
she might elect which she pleased; yet, if she 
did not know she had a right first to inquire into 
the value of the personal estate, & the quantum 
of her orphanage part, before she made her elec- 
tion; this is so material, that it may avoid her 
release.—PUSEY v. DESBOUVRIE (1734), 3 P. Wms. 
315; 2 Eq. Cas. Abr. 270; 24 E. R. 1081, L. C. 


Annotations :-—Refd. Clifton v. Cockburn (1831), 3 My. & K. 
76. Mentd. Salkeld r. Vernon, Salkeld v. Salkeid (1758), 
1 Eden, 64; Pym v. Lockyer (1841), 5 Jur. 620; Lee v. 
Head (1855), 26 L. T. 0.8.12; Pickford v. Brown, Brown 
v. Brown (1859), 2 K. & J. 426; Boyd v. Boyd (1867), 
L. Rh. 4 Eq. 305; Pearse v. Dobinson (1867), 3 Ch. App. 1. 


117. -}—The father on his marriage 
had articled to settle his whole estate on that 
marriage, but neglecting so to do, when the eldest 
son of that marriage attained his full age, the 
father without giving him notice of the arts., & 
with threats to allow him nothing unless he 
complied, & on promise to make an absolute settle- 
ment on him in case he would comply, prevailed 
on him to join in making a settlement on the 
younger children, & thereby to give the father a 
power to make a jointure on another wife; the 
father afterwards gives bond to make such jointure, 
& marrics. The bond was set aside as against 
the heirs, & the first arts. established, & the second 
wife put to seck satisfaction of her bond out of the 
personal estate.—JEVERS v. .JEVERS (1735), 1 
Bro. Parl. Cas. 272; 1 EK. R. 5623 sub nom. 
IvERs vy. IvERS, 2 iq. Cas. Abr. 54, H. L. 


118. ——.] — Relief against agrecment 
made under a misconception of right. 

Agreement as to distribution of personal estate 
set aside, although ratified ; the value appearing 
much greater than was known to pitf. at the time. 
—-COCKING v. Pratt (1750), 1 Ves. Sen. 400; 27 
E. R. 1105. 

Annotations :—Refd. M‘Carthy v. Decaix (1831), 2 Russ. & M. 

614; Clifton v. Cockburn (1834), 3 My. & K. 76; Watkin 
& Bligh v. Brent (1836), 1 Curt, 264 ; Jt Roberts, Roberts 
v. Roberts, [1905] 1 Ch. 704. 


119. Concealment of marriage cere- 
mony.|—An agreement between two _ brothers, 
the younger of whom disputed the legitimacy 
of the elder, for a division of the family estates, 
rescinded after a lapse of nineteen years; the 
legitimacy of the elder being established on the 
trial of an issue directed, & the younger brother 

















3 Macq. 619; 32 Sc. Jur. 286, H. L. 
sCoT. 
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having been apprised at the time of the agreement 
of a private ceremony of marriage which had passed 
between their parents, & not having communicated 
that fact to the elder, & not possessing a legal 
power, on the supposition of the elder brother’s 
illegitimacy, to secure to him the benefits stipu- 
lated in the agreement.—GoRDON v. GORDON 
(1821), 3 Swan. 400; 36 BE. R. 910, L. C. 
Annotations :——Consd. Mal F : . & Fin. 
179; Smith v. Pinoomnbe Bate D Maw ae. S83 hae oer 
v. Fane (1875), L. R. 20 Eq. 698. Refd. Watkin & Bligh 
v. Brent (1836), 1 Curt. 264; Stewart v. Stewart (1839), 
6 Cl. & Fin. 911; Hayward v. Purssey (1849), 3 De Q. 
& Sm. 399; Hoghton v. Hoghton (1852), 15 Beav. 278; 
Lawton v. pion (1854), 18 Beav. 87; Baker v. Brad- 
ey (1859), 7 De G. M, & G. 597; Bainbrigge v. Mose (1856), 


. 8. 58; Bentley v. Mackay (1862), 31 Beav. 143; 
Micholls v. Corbett (1866), 34 na B78: Maynard v. 


Ch. App. 416, n.; Smith v. Mogford 
t.472; Lovell v. Wallis (No. 2) (1884), 
Coll. 203; ‘Watta vn Hyde (asp 2 Goll saB". Molais a 

Powell (1856), 8 De G.M. & G. 572) e+ Holmes v. 

120. —— -J—A transaction cannot be 
considered as a family arrangement, where the 
doubts, existing as to the rights alleged to be 
compromised, are not presented to the mind of 
the party interested. A defect of parties may 
be cured at the hearing, by the undertaking of 
pitf. to give full effect to the utmost rights which 
the absent party could have claimed, those 
rights being such as do not affect the rights of 

defts.—HarvEy v. CooKE (1827), 4 Russ. 34; 

6L.J.0.8. Ch. 84; 38 E.R. 717. 

Annotations :—Apld. Reynell v. Sprye (1849), 8 Hare, 222; 
Smith v. Pincombe (1852), 3 Mac. & G. 653; Lawton r. 
Campion (1854), 18 Heav. 87. Refd. Brent v. Brent 
(1840), 10 L. J. Ch. 84; Ashhurst », Mill, Mill ». Ash- 


hurst (1848), 7 Hare, 502; Baker v. Bradicy (1855), 
7 De G. M. & G, 597. 


-.}—A wife, who had _ been 
deserted by her husband, became cntitled to a 
share of an intestate’s property, amounting to 
£3,609. The husband, whilst he was ignorant 
of the amount of the share, assigned it in trust for 
his wife & children, subject to the payment of 10s. 
a week, to himself for his life. Although the deed 
recited that the intestate’s estate was very con- 
siderable yet, as the administrators, who were 
the wife’s brothers & parties to the transaction, 
did not disclose to the husband the amount of the 
share, the deed was sct aside.—GROVES v. PERKINS 
(1834), 6 Sim. 576; 58 KE. R. 710. 

Anion :—Apld. Smith v. Pincombe (1852), 3 Mac. & G. 





ee me - 








122, ——- -}— Conveyance by piltf., an 
eldest son, to defts. his brothers, of his interest in 
an estate, for an inadequate consideration, set 
aside, on the ground of pitf.’s ignorance of his 
rights, & of the absence of a full & free disclosure 
of all the material facts known by defts., & of 
pltf. being under pecuniary pressure & without 
proper legal advice.—STURGE v. STURGE (1849), 
12 Beav. 229; 19 L. J. Ch. 17; 14 Jur. 159; 50 
Kk. R. 1049; on appeal, 2 H. & Tw. 469, L. C. 


128, —— -}-—-To render a family com- 
promise binding, there must be an honest dis- 
closure by each party to the other of all such 
material facts known to them relative to the 
rights & title of either as are calculated to influence 
the judgment in the adoption of the compromise ; 
& any advantage taken by either of the parties 
of the known ignorance of the other of such facts 
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would render the compromise void in equity, & 
liable to be set aside.—SMITH v. PINCOMBE (1852), 
3 Mac. & G. 653; 20 L. T. O. 8.10; 16 Jur. 205 ; 
42 EB. R. 411, L. C. 


124, .|—Specific performance decreed 
of an agreement in the English form, made between 
husband & wife, Armenian Christians, in the nature 
of a family compromise, respecting the wife’s 
separate property. 

In the answer of the wife it was alleged, that 
property purchased by the husband had been 
concealed by him from her when she executed the 
agreement :—Held: (1) in the circumstances, 
that fact if proved was not sufficient to entitle the 
wife to treat the agreement as a nullity; (2) if 
the property said to have been concealed by the 
husband had been purchased by him out of 
moneys belonging to the wife’s separate estate, 
which was clothed with a trust for the children of 
the marriage, the wife’s remedy was, to enforce 
her own & children’s rights by bill, to compel 
a settlement of any property improperly withheld 
by the husband at the date of the execution of the 
agreement.—GREGORY v. COCKRANE (1860), 8 
Moo. Ind. App. 275; 19 E.R. 535. 


125. ——.]—GREENWOOD v. GREENWOOD 
(1863),2 De G. J. & Sm. 28; 46 KE. R. 285, L. JS. 


126. Legal opinion wrongly ex- 
plained.]|—Re Roserts, ROBERTS v. ROBERTS, No. 
128, post. 

















Sect. 6.—SEPARATE ADVICE. 


See, generally, FRAUDULENT & VOIDABLE CON- 
VEYANCES. 


127. General rule —Separate advice not neces- 
sary.]—By a voluntary deed two ladies & two of 
their brothers directed certain annual payments 
to be made during their respective lives, for the 
benefit of another brother, his wife & children. 
The payments were made during the life of the 
brother, a period of fourteen ycars. Upon his 
death, leaving a widow & children, the two ladies 
claimed to be relieved from the further operation 
of the deed, upon the ground that when they 
executed it they believed that the provision was 
for the life of the brother only, & that they did 
not discover the contrary until after the brother’s 
death. No case of undue influence was made, 
& the other parties to the deed were desirous to 
act upon it as being in accordance with the inten- 
oon of the parties. The ct. refused to grant any 
relief. 


In the case of a family arrangement, upon the 
question of mistake as to its full effect upon some 
of the parties executing it, it is immaterial that no 
separate solr. was employed by them in carrying 
out the arrangement. 


Qu.: whether a transaction can be set aside 
for undue influence, when it has been exercised, 
not by the party obtaining benefits under it, bat 
by a third person.—BENTLEY y. MacKay (1862), 
81 Beav. 1438; 31 L. J. Ch. 607; 6 L. T. 632; 
8 Jur. N.S. 857; 10 W. R. 593; 54 BE. R. 1092; 
affd.,4 De G. F. & J. 279, L. JJ. 


PART II. SECT. 6. 


127 1. General rule—Separate 
sine qua non.— EMPEY v. Fick (1908), 


advice not necessary.}—The advice of an independent solicitor or other person is not a 
10 oO. W, te 1443 15 oO. I. Rn. 19 BAN, 4 
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Sect. 6.—Separate advice. Sect. 7.] 


128. -|—A compromise between 
members of a family of their supposed rights under 
a will or other document, made after a joint con- 
sultation with the family solr., he acting as the 
common agent, is, in general, binding upon all 
the parties, even though it may not be quite in 
accordance with the exact legal rights, provided 
the solr. has first fully explained to the parties 
what those rights are. But if any one of the 
parties has entered into the compromise in conse- 
quence of what afterwards proves to have been an 
erroneous view taken by the solr. of the facts or 
of the law, or merely because the solr. may have 
considered a compromise would be for the advan- 
tage of all parties irrespective of their legal rights, 
that party may have the compromise set aside.— 
fte ROBERTS, ROBERTS v. RoBERTS, [1905] 1 Ch. 
704; 741. J. Ch. 483; 93 L. T. 253, C. A. 


129. Application of rule—Opposite party acting 
as solicitor.|—A transaction between parties 
dealing upon a doubtful question as to their 
rights, if it be not tainted with fraud, will be upheld 
although one of the parties being an advocate 
& brother of the other party acted generally in 
the transaction as the legal adviser of the other 
party.— Horcnkis v. Dickson (1820), 2 Bli. 303 ; 
4K. R. 340, H. L. 


180. ——— Family solicitor acting for all parties.] 
—I{ARTOPP v. HaRToppP, No. 112, ante. 


131. -}—A son, when at the age of 
twenty-one, & while residing with his father, made 
a settlement in favour of his father, who was at 
the time in receipt of a comparatively small 
income, whereas the son was in affluent cir- 
cumstances. Fourteen years afterwards the son 
filed a bill to set aside the settlement on the ground 
of his youth, inexperience in business, want of 
proper advice, & undue influence on the part of 

father at the time of its execution :—Held: 
upon the evidence, no proper ground had been 
shown to induce the ct. to set aside the settlement, 

&, in any case, the delay in filing the bill was fatal. 
A careful consideration of all the circumstances 

of the case, & of the evidence by which it is sup- 

ported, leads me irresistibly to the conclusion 
that the execution of the deed was the voluntary, 
deliberate, & well-understood act of pltf., & shows 
that he had also ample, competent, & independent 
professional advice from the commencement down 
to the final close of the transaction. There was 

H., the family solr., who, although he acted for 

the father, I am satisfied never lost sight of the 

interests of the son (MALINS, V.-C.).— TURNER v. 

JOLLINS (1871), 7 Ch. App. 334, n.; 25 L. . 

374; varied, 7 Ch. App. 329, L. C. 

Annotations :—Refd. Lovell v. W : 
Hoblyn v. Hoblyn (1889), 41 Ch. De 300.” Meni. Kron: 
Howe Basking Co. a) Maddavos ise Ge Weel. 
Ogilvie v. Littieboy (1897), 13 T. L. It. 399. 
182. Transaction reasonable & for 

benefit of all parties.]}—A re-settlement, executed 

by a tenant for life & his son, who was tenant- 
in-tail in remainder, had been prepared by the 
father’s solr., & the son had not the advantage 























PART II. SECT. 7. 


136 1. Whether im hab “i= 
torsa—Under 13 Elec. ae mae 
ee DIcKsOn (1820), 2 Bli. 303.— 


a. 
Although fami] 
creditors are 


of suspicion 
clear & sat. 


If made in 

transactions by wh 
efeated are ordinarily b 
looked upon by the ct. with a good deal 
et when the evidence is 
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of independent professional advice, but it Bppentes 
that the son was well acquainted with had 
been advised respecting the provisions of the 
deeds of re-settlement before they were executed 
by him, & that the transaction was a reasonable 
one & for the good of the family, & not upon the 
whole for the personal benefit of the father :— 
Held: not a case for setting aside or altering the 
deed.—JENNER v. JENNER (1860), 2 De G. F. & J. 
859; 30 L. J. Ch. 201; 3L. T. 488; 6 Jur. N.S. 
1314; 9 W.R. 109; 45 E. R. 660, L. C. 

Annotations -—Refd. Turner v. Collins (1871), 7 Ch. ADP. 

334, n.3; Lovell v. Wallis (No. 2) (1884), 50 L. T. 681; 

Hoblyn v. Hoblyn (1889), 41 Ch. D. 200. 

183. When separate advice necessary—Party in 
inferior position.|—Deed sct aside as improvidently 
obtained, being obtained for an inadequate 
consideration from persons in low circumstances, 
& unapprised of their right until the time of the 
transaction, though no misrepresentation or actual 
ene whatever appeared to have been made use 
of. 

It is sufficient for me to see that the party had 
not the protection he ought to have had & there- 
fore the ct. will harrow up the agreement (KEN- 
YON, M.R.).—EVANS v. LLEWELLIN (1787), 1 Cox, 
Eq. Cas. 333; 2 Bro. C. C. 150; 29 E. R. 1191. 
Annotations :—Apprvd. Baker v. Monk (1864), 4 De G. J. 

& 8m. 388. nsd. O’Rorke v. Bol mg broke (1877), 2 

ope Cas. 814; Barnes v. Richards (1902), 71 L. J. K. B. 

341. Refd. Watkin & Bligh v. Brent (1836), 1 Curt, 264; 


Curson v. Belworthy (1852), 3 H. L. : ; Fry v. 
Lane, Re Fry, Whittet v. Bush (1888), 40 Ch. D. 312. 


-STURGE v. STURGE, No. 122, 
ante. 

135. ——— May be by separate solicitor — Or by 
separate counsel.|—-HoBLyNn v. HOBLYN, No. 161, 
post. 

Duties of solicitor in advising.]|—See SorIciTors, 


Sect. 7.—-CREDITORS’ RIGHTS. 


136. Whether impeachable by creditors-—Under 
13 Eliz. c. 5.]|—~On the treaty of marriage between 
A. & B. the father & mother of B. in consideration 
of the settlement to be made by A. join in con- 
veying a small estate, out of which the mother 
was dowable, to A. in fee; but no fine was levied, 
& they also joined in settling another estate of 
which the father was seised in fee on the father 
for life, remainder to the mother for life, remainder 
to the uses of the marriage. At the time of the 
settlement the father was indebted by specialty. 
This being a fair & reasonable family settlement, 
& not made with any view to defeat creditors, the 
limitation to the mother for life is not fraudulent 
as against creditors, within above statute more 
especially as she had joined in conveying the small 
estate in fee to the husband.—JONES v. BOULTER 
(1786), 1 Cox, Eq. Cas. 288; 20 EK. R. 1170. 
Annotation :—Refd. Crofts v. Middleton (1856), 8 De G. M. 

& G. 192. 

1.—— -}—Upon a bill filed by creditors 
to impeach [under above Act] a complicated family 





ass A OS set aside.—-MCDONALD v. 

ch (1894), 9 Man. L. R. 315.—OAN. 

; -}—In an action by a credl- 
tor to set aside certain conveyances 
made by his debtor, which had the 
effect of divesting him of practically 





they will not be 


Part IJ.—VALIDITY AND EFFECT. 


arrangement between a father who subsequently 
became insolvent & his son:—Held: the latter 
having assumed certain burdens for the relief of 
his father, had acquired the right to stipulate 
as @ creditor for the c ing out of the arrange- 
ment in question. Bill dismissed accordingly.— 
WAKEFIELD vy. GIBBON (1857), 1 Giff. 401; 26 
L. J. Ch. 505; 29 L. T. O. 8. 50; 3 Jur. N.S. 
858; 6 W. R. 479; 65 3B. R. 974. 


138. ——- -——.|—By an indenture dated 
May 14, 1880, after reciting that A. had con- 
tracted with B. his son, for the absolute sale to 
him of 8B.’s reversionary interests in certain 
property, amounting to about £18,000 for the sum 
of £2,500 cash, & an annuity of £300, & also 
reciting that, in consideration of natural love & 
affection, A. had agreed to settle the reversions 
in manner thereinafter expressed, it was witnessed 
that, in pursuance of the agreement, an annuity 
of £300 was settled by A. upon B. until he should 
become bkpt. or attempt to alienate the same, with 
trusts in either of such events in favour of B.’s 
wife & children if any. For these considerations 
B., by the same deed, assigned to trustees all his 
Bey cronary interest, which was resettled by A. 
upon B. & his wife & children, in a similar manner 
to the annuity of £300. ‘The consideration money 
of £2,500 for the payment of B.’s debts proved 
insufficient for that purpose, & upon the applica- 
tion of a creditor, whose debt was unprovided for, 
B. was adjudicated a bkpt.:—Held: the trans- 
action being a purchase by the father of his son’s 
reversionary interest for full consideration, it was 
reasonable & lawful that the father should prescribe 
the terms when consenting to resettle it upon the 
Rie & ae deed having been entered into in good 
aith, 
impeachable under above Act or Bkpcy. Act, 1869 
‘< Aue 91.—Re Eyre, Ex p. Kyre (1881), 44 


Annotations :—Consd. Re Tetley, Ex p. Jeffrey (1896), 66 
L. J. Q. B. 111. Folld. Denny's Trustee v. Denny & 
Warr, hati | 1 K. B. 583. Consd. Re Wombwell (1921), 
37 T. L. RR. 625. 

139, —— .]—By a deed of gift J. granted 
farming property in trust for her daughters, in 
consideration of which they covenanted to pay 
the debts ‘‘ incurred by J. up to the date of the 
deed in connection with the working arrangement 
of the farm,”’ & to maintain J.—J. had no other 
property than that comprised in the deed, & pitf.’s 
debt not having been incurred by J. in con- 
nection with the farm, was defeated by the deed. 
The ct. found that the deed was an honestly 
intended family arrangement, & was not executed 
with the object of defeating creditors :—Held: 
the deed was valid under above Act.—Re JOHNSON, 
GOLDEN v. GILLAM (1881), 20 Ch. D. 389; 51 
L. J. Ch. 154; 46 L. T. 222; affd. (1882), 51 
L. J. Ch. 508, C. A. 

Annotations :—Consd. Hance v. Harding (1887), 4 T. L. R. 
185; | Be Fasey, Ex p. Trustees, (1923) 2 Ch. 1. Refd 


Re Maddever, Three . v. Maddever 
(1884), 27 Ch. D. 623. 


140. ——- -———.]—-A father, being anxious to 
save his son, who was of extravagant & dissolute 
habits, from moral & financial ruin, entered into 





Towns Banking Co 


all his property, in answer to which 
action there were pied family 
arrangements & understandings as 
ustifying the conveyances :—Held: 
although ee Lid ae favour ie 
carrying out of family agreemen 

when made bond fide, & for good con- 


4 fathor’s oreditors 
sideration, & although in the present 


for valuable consideration was not 


case the family intention was to make 
rovision for the sons, 
ntention cannot validate conveyances 
which were evidently intended to 
benefit the sons at the expense of the 
. A transfer of land 

by debtor to his son & a mtge. thereon 
made by this son to his mother executed 
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a deed under which the son transferred such 
property as he had to the father, the father agreed 
to pay all the son’s debts, amounting to more than 
£1,000, to redeem & hand over to him all the 
articles pawned, of the value of more than £500, 
& to pay the bkpt. an annuity of £800 a year, by 
monthly instalments, on the conditions contained 
in the deed. 


The object of the deed was to save the son. 
For a time it had an excellent effect, but subse- 
quently the son borrowed money again, & was 
made a bkpt. on the petition of a money-lender, 
who was the chief creditor. In an action brought 
by the trustee in bkpcy. of the son for, inter alia, 
a declaration that the deed was void & of no 
effect as against pltf. as being against public 
policy & also as contravening above Act, & 
alternatively for a declaration that the annuity 
of £800 a year payable by the father to the son 
had become payable to pltf.:—Held: the action 
failed on all points. As to above Act, the deed 
was made bond fide & for good consideration. It 
neither hindered nor delayed nor defrauded 
creditors, nor was it intended to hinder, delay, 
or defraud them. Its object was to pay all the 
creditors, & this object was achioved.—DENNY’sS 
TRUSTEE v. DENNY & WARR, [1919] 1 K. B. 583; 
88 L. J. K. B. 679; 120 L. T. 608; 35 T. L. R. 
238; [1918-19] B. & C. R. 139. 


See, further, FRAUDULENT & VOIDABLE CON- 
VEYANCES. 


141, Under Bankruptcy Act, 1869 (ec. 71), 
s. 91.)}—Re Eykz, Ex p. EYRE, No. 138, ante. 


142, |—By a post-nuptial settle- 
ment made in pursuance of an arrangement 
between the settlor & his father, the settlor 
assigned a policy of insurance upon his life to 
trustees on trusts for the benefit of his children, 
the settlor’s father at the same time conveying 
certain leasehold property to the trustees on 
similar trusts. The transaction was entered into 
in good faith for the purpose of securing a pro- 
vision for the children, & not with any intention 
to defraud or defeat the settlor’s creditors. 


The settlor having become bkpt. within two 
years from the date of the settlement & subse- 
quently dying, the official receiver in bkpcy. 
claimed the money payable under the policy on 
the ground that the settlement was void under 
above Act :—Held: the settlement was valid, on 
the ground either that it was not within above 
Act, the bkpt.’s father being a purchaser in good 
faith for valuable consideration, or that it was 
protected under sect. 94, of the same Act, as being 
a dealing with the bkpt. by the father made in 
good faith & for valuable consideration without 
notice of any act of bkpcy.—HANcE v. HARDING 
(1888), 20 Q. B. D. 732; 57 L. J. Q. B. 408; 59 
L. T. 659; 36 W. R. 629; 4'T. L. R. 463, OC. A. 
Annotations :-—Consd. Re Dale to Elsden (1892), 36 Sol. Jo. 

 Sasaeen soy RS] Ch 06 Re Rey 
». Sturmey (1912), 107 L. T. 718. Retd. Re Vanait 











T. 718 tart, 

sc p. Brown, [1893] 2 Q. B. 377; Re Parry, Ez p. Sala- 
man, {1904] 1 K. B. 129; Re rope Ez p. Dicksee, (1908) 
2 K.'B. 169; I. R. Comrs. v. Gribble, [1913] 3 K. B. 212; 


in accordance with an actual & definite 
agreement made & acted upon prior 
to the incu of the original debt 
to pltf.. which in effect caused debtor 
to hold the land merely as trustee for 
his TY ES} 3 ag rea mn v, 
Fuasr _ iL. 1135; 2 
WoW R G51. 


yet such 
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Sect. 7.—Creditors’ righis. 


Re Collins ote 112 LL. T. 87; 
Trustee, [1923] B. & C. Tt. 94. 
See, further, BANKRUPTCY, Vol. vs} pp- 842-845, 


148. Where intention to defraud creditors.) 
—In a settlement executed by a person in embar- 
rassed circumstances, being in part merely meri- 
torious, but untruly recited as valuable, where the 
operation of the deed was to withdraw property 
from the creditors of the settlor, the ct. declared 
the deed invalid as against creditors, & set it aside. 

Semble: advances made by a parent to a child, 
which formed a debt, but had ceased by lapse of 
time to be a legal obligation, are yet a sufficient 
consideration to support a deed by way of family 
arrangement, but not against creditors.—PENHALI, 
v. ELWIN (1853), 1 Sm. & G. 258; 1 W. R. 273; 
65 E.R. 172. 


144. Arrangement containing provision for 
benefit of creditors.|—By a deed of ‘ family 
arrangement ’’ executed in 1867 on the resettle- 
ment of an estate by father & son the estate was 
limited to the use of the father for life, with 
remainder to the use of trustees, upon trust with 
the consent of the father & son during their joint 
lives, or of the survivor during his life, & after the 
death of the survivor at the discretion of the 
trustees, to sell the same & apply the proceeds & 
also the rents & profits until sale, in payment in 
such order & in such manner as the trustees should, 
with the concurrence of the father during his life- 
time, determine, of all debts owing by the father ; 
& subject thereto to hold any unsold heredita- 
ments to the uses of an indenture of even date 
under which the father & son were successive 
tenants for life with remainder to an infant son 
in tail. The father’s creditors were neither 
parties to nor named inthe deed, nor was it ever 
communicated to them. After the father’s death 
the trustees sold part of the settled estates with the 
consent of the son, & applied the proceeds in pay- 
ment of all the father’s debts, except one due to a 
sister, of which the trustees were unaware. In 
1889 the trustees, with the concurrence of the son, 
who was his father’s legal personal representative, 
conveyed the unsold hereditaments to the uses 
of the second indenture of 1867. ‘I'he son died in 
1890. In 1896 the exors. of the sister who had 
died having become aware of the deeds of 1867 
& 1889 brought an action secking to charge the 
hereditaments in the possession of the infant 
tenant in tail with the debt due to the sister’s 
estate :—Held: the infant tenant in tail took the 
estate subject to the liability for the debt.—- 
PRIESTLEY v. ELLis, [1897] 1 Ch. 489; 66 LL. J. Ch. 
San 76 1. T. 187; 45 W. R. 442; 41 Sol. Jo. 
296. 


Sect. 8: Sub-sect. 1.} 
Re Charters, Ex p. 








Sect. 8.—ACTIONS TO SET ASIDE OR VARY. 
SuB-sEcT. 1.—SETTING ASIDE. 
145. General rule.]—C. by his will gives legacies 


to his nieces, to be paid to them at twenty-one, or 
marriage, which shall first happen, provided they 


PART II. SECT. 8, SUB-SECT. 1. 


c. Grounds for refusal to set aside 


-Delay in upplication.}—-HARRIs »v. 23 Gr. 277.—CAN. 


JENKINS, [1922]S. A. SR. 59.—AUS. 
-1—fe 


FaMiIty ARRANGEMENTS. 


marry with the consent of their father & mother, 
or the survivor of them; otherwise to sink into 
his personal estate. The legacies vested at their 
attaining the age of twenty-one, & either of them 
marrying without consent afterwards is of no 
consequence; for the marriage with consent of 
father & mother must be construed so as to relate 
to the time of the legacies vesting. 


If parties are entering into an agreement, & 
the will out of which the forfeiture arose was 
lying before them, & their counsel, while the drafts 
were preparing, the parties shall be su posed to 
be acquainted with the consequence of law as to 
this point. 

After an agreement has entirely settled all 
disputes between parties & their several rights, 
the hands of the ct. are so tied up, they will not 
enter into a question which might have been 
started, had there been no such agreement.— 
PULLEN v. Reapy (1743), 2 Atk. 587; 26 EK. 7. 
751, L. C. 


Annotations :-—Consd. Stockley v. Stockley (1812), 1 Ves. 
& B. 23; Stewart v. Stewart (1839), 6 Cl. & Fin. 911; 
Hoghton v. Hoghton (1852), 15 Beav. 278. Refd. Baker 
v. Bradley (1855), 7 De G. M. & G. 597 


146. .] — Where parties who are in doubt 
as to their respective rights in a certain property, 
being fully informed as to facts, & standing on 
an equal footing with respect to legal advice, 
come to a deliberate agreement not influenced 
by fraud, circumvention, surprise, or misrepre- 
sentation, the ct. will not set aside such agree- 
ment, although a ct. of justice might have come to 
a different conclusion as to the rights of the parties, 
to that given effect to by the agreement. 


tontroversy & doubts as to the rights under a 
will are a sufficient consideration to support an 
agreement to divide the property.— PARTRIDGE 
v. SMITH (1863), 2 New Rep. 100; 8 L. T. 530; 
9 Jur. N.S. 742; 11 W. R. 714. 


147. Grounds for refusal to set aside — Rights 
acquired by third parties.|—Specific performance of 
a parol agrcement as to land: the effect of a 
family compromise of doubtful rights ; with part- 
performance by possession, & improvements ; 
& acquiescence near nineteen years: a third 
person being permitted to act upon his conception 
of the rights, not questioned at the time by deft. ; 
who cannot object that he acquiesced under 
expectations from that person, which were in 
part disappointed.— STOCKLEY v. STOCKLEY (1812), 
1 Ves. & B. 23; 35 E.R. 9, LC. 


Annotations :—Consd. Reynell v. Sprye, Sprye v. Reynell 
(1849), 8 Hare, 222; Hoghton v. Hoghton (1852), 15 Beav. 
278; Williains r, Williams (1865), 2 Drew. & Sm. 378. 
Refd. Clifton v. Cockburn (1834), 3 My. & K. 76; Stewart 
». Stewart (1839), 6 Cl. Fin. 911; Ashbhurst v, Mill, 
Mill v. Ashhvrst (1843), 7 Hare, 502. 





-}]— LLOYD v. PASSINGHAM 
(1815), Coop. a. 152 : 35 E. R. 512, I. C. 


149. -}]— The daughter of intestate 
sold her share of her father’s estate to the adminis- 
trators, & settled the Deo Noraeter peat on her 
marriage. ‘The ct. dismissed an action by herself 
& husband to set aside the sale, without prejudice 
to any action by the trustees of her settlement, & 
refused to make an inquiry in this action whether 
it was for the benefit of infants, etc., that the sale 
should be sct aside. 








e ——— -———.}—-MITOHELL 0. Mit 
CHELL Rectal 14 Dunl. (Ct. of Sess.) 
CurRRY (1875), ae Sc. Jur. 150; 1 Stuart, 246.— 


Parr JI.—VALIpITy AND EFFECT. 


Pitfs. therefore fail on the ground that they are 
unable to restore the [third] parties to the status 
quo (Fry, J.).—Re Worssam, HEMERY v. Wons- 
SAM (1882), 51 L. J. Ch. 669; 46 L. T. 684. 


159. ——— Delay in application—Nineteen years.] 
—STOCKLEY v. STOCKLEY, No. 147, ante. 


151. —— ——.J]—A father, tenant for 
life, remainder to his first & other sons suc- 
cessively in tail male; the eldest son, soon after 
he attained twenty-one, joined his father in 
suffering a recovery, an annuity was secured 
to him during his father’s life, & parts of the 
estates were limited to the father in fee, the 
residue of them were resettled, the son taking 
back an estate for life, with remainder to his first 
& other sons in tail general, remainder to his 
daughters in tail general. The transaction to be 
considered as a mixed case of bargain & sale, & 
of family arrangement; & the eldest son having 
died without issue, a bill filed by his brother, the 
next remainderman in tail, who had done con- 
firmatory acts & accepted interests under the 
will of his father, to set aside the settlement as 
obtained by undue influence was dismissed. 
Transactions of this nature between father & 
child, to be viewed with a reasonable degree of 
jealousy, not in the light of reversionary bargains. 
Qu.: whether, after the lapse of twenty years 
such a suit could be maintained at all.—Twep- 
DELL v. TWEDDELL (1822), Turn. & R. 13; 37 

K. BR. 992, L. C. 
Annotations :—Consd. Bellamy v. Sabine (1835), 2 Ph. 425; 
Hartopp v. Hartopp (1856), 21 Beav. 259. d. Baker 
(1855), 7 De G. M. & G. 597; Talbot v. Stani- 


v. B ey P 
forth (1861), 1 John. & H. 484. Mentd. Arnold v. Bain- 
brigge (1860), 2 De G. F. & J. 92. 


152. —— Twenty-four years.}— BULLOCK 
v. DOWNES, No. 36, ante. 




















153. Thirteen years.]|—DENTLEY v. 
Mackay, No. 127, ante. 
154. Seventeen years.|—A. was the 


administrator of an estate, to one-third of which 
each of his brothers C. & D. was entitled. In 
1833 A. wrote to B. & C. offering, in order to 

revent the necessity of accounts & the proba- 

ility of dispute, to pay cach £1,000 for his share. 
B. accepted the offer, & C. wrote to say that what- 
ever B. determined ‘‘ would meet with his approba- 
tion.’’ A. & B. acted on the contract as complete, 
& O. never repudiated it or asked for any accounts 
or explanations. Upon the death of B., seventeen 
years afterwards, C. insisted that there was no 
contract binding on him, & he claimed onc-third 
of the estate :—Held: C. had acquiesced & was 
bound by the contract.—Coop v. Coop (1863), 
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33 Beav. 314; 3 New Rep. 275; 3% L. J. Ch. 278 ; 
9 Jur. N.S. 13385; 55 E. R. 388. 


Annotations :—Mentd. Adams v. Clutterbuck (1883), 31 
W. R.723; Bank of Africa v. Cohen, (1909] 2 Ch. 129. 


155. ——— -]—Purchase of reversion 
by a father from his son, under alleged pressure, 
& at an alleged undervalue, upheld after the lapse 
of seventeen years.—WILLOUGHBY v. BRIDEOAKE, 
BRIDEOAKE v. LEES (1865), 6 New Rep. 395; 
1s Oe T. 141; 11 Jur. N.S. 706; 13 W. R. 1056, 











156. —— Forty years.] — Casr v. CASE, 
No. 18, anie. 
157. Acquiescence—Acts done on assump- 





tion of validity.|-Father & son tenant for life in 
remainder of considerable family estates. The 
son being under the pressure of great pecuniary 
difficulties while under age, the father & son 
entcred into arrangements, completed shortly 
after the son’s majority, by which, firstly, as to 
part of the estates, portions of it were sold to pay 
certain debts of the father, & to relcase the son 
from difficulties, & the remainder resettled, so as 
to give the son only a life-estate, giving the father 
no interest in the estates; as to other parts, the 
father gave to his son an immediate life interest, 
& the son, in consideration of that & of the father 
having expended a large sum in improvements, 
gave up, as to a considerable portion, the inherit- 
ance to his father. Afterwards, during five years 
& more, the son dealt with his interests acquired 
under the arrangements, by mortgaging them, & 
settling them on his marriage, & was on each of 
these subsequent transactions advised by a 
separate solr. & the deeds executed distinctly 
referred to the alleged consideration of the 
expenditure by the father for the conveyance to 
him of the inheritance in some of the estates :— 
Held: the first arrangement of the sale & rescttle- 
ment was in the nature of a family arrangement, & 
might have stood irrespective of the transactions 
subsequent to the son’s majority; the second 
was not a family arrangement & could not have 
stood, but pltf.’s subsequent dealings with his 
interests amounted to a complete confirmation, 
& the bill was dismissed with costs. 


When oa father & son, the son having barely 
come of age & being still under the parental 
influence, arrange a resettlement of the family 
estates with a view to the peace & honour of the 
family or to prevent the destruction of the family 
estates, if the arrangement appears to the ct. 
reasonable in the ‘whole & in all its parts the ct. 
will support. it even though the son may not have 
been fully cognisant of his rights & of the nature 





187i. ——- <Acquiescence—Acts done 
on assumption of validity.}—BOYLE v. 
ARNOLD (1869), 16 Gr. 501.—CAN. 


- ——.]— CHARLEBOIS & 
CUARLEBOIS (1882), 5 Li. N. 421.—CAN. 


g. ——.]—SAMY AIYANGAR 
(ahas JWAMASAWMY AIYANGAR) Uv. 
ALAGASINGA AIYANGAR (1866), 3 
Mad. 33.— IND. 


a mone 
Tho e 


ey 


cars later. 








maintenance of himself & his wife & of 
payment to another daughter. 
dence showed that he under- 
stood what ho was doing & spproyved 
of it afterwards till his death, 
This action was brought 
y one of his sons, aftor his 
set aside the conveyance to the defts., 
the two daughters :—Zield :_ the trans- 
action was a righteous one, not being 
promoted or obtained b 
——.] — RAMANATHAN nfluence, & being in itself reasonablo 


will not be set aside on the ground of 
fraud & mistake, cxcept upon con- 
clusive evidence.—STEVENS v. GOODALL 
t (1884), 2 N. Z. L. R. 5.—N.Z,. 

our 





m. Compromise to avoid liti- 
gation—Whelher binding on minors.) 
ares parties Wiles into a ‘age 
promise, or family arrangemen n 
order to avoid litigating the question as 
to whether one of the parties is entitled 


death, to 


y undue 


ou & th being executed eonipronilas Mall not be sot’ aside. 
@ conveyance, be execu compro will no ge Q, 

r Lh. 29 Mad. 283 5 ie ie 33 vad voluntarily & deliberately, with know- | although it should eventually turn 
‘App. 139.— IND. ledge of its nature & offcct, should not | out that the party something 
be set aside.—Emrry v. Kick (1908), | under the compromise was in reality 

k. Where arrangement is | 100.W.R.144; 15 0.1L. R.19.—CAN, | legally entitled to no - But where 


reasonable.)—A farmer, 77 years old, 
conveyed his farm to two of his 
daughters, subject to a charge for the 


J.— VOL, XXIV. 


: ——,.J—Where a family 
arrangement Is in itself reasonable it 


such compromise was alleged to have 
boon centered into by a mother on behalf 


of two minor sous on the one hand, é& 
FF 
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Sect. 8.—Actions to set aside or vary: Sub-sects. 1, 
2&3. Sect. 9.) 


of the transaction (KINDERSLEY, V.-C.).—Dims- 
DALE v. DImMspALE (1856), 3 Drew. 556; 25 
L. J. Ch. 806; 271. T. O. 8, 317; 61 E. R. 1015. 
Annotations :—Apld. Jenner v. Jenner (1860), 2 De G. F. 
& J. 359. Consd. Turner v. Collins (1871), 7 Ch. App. 
334, n. Apld. He Worssam, Hemery v. Worssam (1882), 
51 L. J. Ch. 669. 
158. -]—Discussion of the con- 
sideration necessary to support a family compact, 
& of the circumstances sufficient to establish 
laches, acquiescence & confirmation. 


(1) In cases of family compacts the ct. does 
not look very closely into the consideration 
(Woop, V.-C.). 

(2) On the point of acquiescence it might be 
held that after putting B. into possession & after 
allowing him to reject the life interest under the 
impression that the remainder in the molety 
was his undoubted property, after his second 
marriage in the same belief & with evidence that 
his expectations were communicated to the friends 
of the lady he was about to marry, & it might be 
held on this ground alone that it is too late for 
H.. or any one claiming under her to dispute the 
disposition in which she has thus acquiesced 
(Woop, V.-C.).—HEap v. GODLEE, REYNOLDS v. 
GODLEE (1859), John. 536; 29 L. J. Ch. 633; 6 
Jur. N.S. 495; 8 W. R. 141; 70 EB. R. 534. 


Annotations :—Refd. Wisc v. Piper (1880), 41 L. I. 794. 
Mentd. Curteis v. Wormald (1878), 10 Ch. D. 172. 





EET nesieas 





SUB-SECT. 2.—VARIATION. 


159. Mistaken declaration of rights of parties— 
Not intended by either party.|—A sum of money 
was charged upon an cstate as portions for younger 
children, according to the appointment of the 
parents, to take effect after thcir deaths; & the 
parents, in contemplation of the marriage of their 
daughter, & of a settlement which her intended 
husband proposed to make, appointed £5,000, 
part of the sum so charged, to the daughter, in 
case the marriage should take cffect. 


By a settlement of the same date a jointure was 
secured to the daughter by the husband. The 
ea took place, & some years afterwards, 
the father being then dead, an arrangement was 
made for the sale of the estate, & for the invest- 
ment in the funds of the sum necessary to provide 
for the portions. The money was accordingly 
raised & invested in the names, among others, 
of the daughter & her husband, & a declaration 
executed, in which the trusts of the stock pur- 
chased with the £5,000 was declared to be, subject 
to the life interest of the mother, for the daughter 
absolutely. After the death of the father & 
mother & the husband the ct. at the suit of the 
representative of the husband, rectified the 
declaration of trust by declaring the £5,000 to 
be the property of the husband, inasmuch as it 
did not appear that the husband intended to part 
with his intcrest in the fund, or do more than 





an adult member of the family on the | — 
other agreeing to give the latter more 

than had been awarded by a judicial 
decision, it was held that the com- 
promise was not binding on the minors. 
—DHARMAJ 


I VAMAN v. GURRAY 
(1873), 10 Bom. 311.—IND suspicious c 


StNGt ©. PRAYAG BING TTIBBS Eee ae 
B AG SINGH -L. R. 
8 Calc. 138; 100. L. R. 66.—IND. 

o. Burden of proo}.)—In a trans- 
actiun between pol Aolatine under 
tances in an action 
to set aside, not merely is the burden 
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approve of the change of security; the declara- 
tion of trust omitting any recital of the settlement 
on the marriage, & it appearing from the letters 
which had passed between the solrs. of the parties, 
when the declaration was made, that neither of 
such solrs. was aware of that settlement, or of its 
effect as to the portion of the daughter. 


veneer of the effect os tieag mace for the 
urpose of carrying into effect a family arrange- 
tal where if contained a declaration of right 
inconsistent with the actual rights of the parties, 
& there was no evidence that the inconsistency 
was known to or contemplated by the partics or 
their solrs., or that their actual rights were 
intended to be altered.—ASHHURST v. MILL, 
MILL v. AsiHurRstT (1848), 7 Hare, 602; 18 L. J. 
Ch. 129; 11 L. T. O. S. 512; 12 Jur. 693, 1035 ; 
868 I. R. 208, L. C. 


160. Slight variations from intentions of parties 
—Ground for rectification not cancellation.|— 
Harropp v. Harrorr, No. 112, ante. 


161. Some provisions objectionable—Expunged 
without affecting rest of deed.}|—In regarding 
claims to upset resettlements of family estates 
the ct. gives weight to considerations which in 
other cases would not be allowed in the scale. 
For the validity of such a resettlement, the son 
being tenant in tail in remainder, it is not essential 
that lis son should have independent advicc 
& the ct. will not inquire whether the influence 
of the father was exerted with more or less force. 
Where the father obtains a benefit, the jealousy 
of the ct. is necessarily aroused; but such a 
transaction is not necessarily unfair, nor if unfair 
is it fatal to the validity of the entire arrange- 
ment; & the objectionable provisions may be 
expunged without affecting the rest of the deed. 
Where in such a case the father abandons the 
benefit which he has obtained, the rest of the 
resettlement may stand good. 


There ure frequently other considerations, such 
as the preservation of the honour of the family 
(KKEKEWICH, J.). 


Does the ct. presume that the son has had 
independent advice or insist that he ought to have 
had 1? I think not. Where proper precautions 
are taken the position of the son as tenant in tail 
is fully explained to him... & if this duty is 
often, & in simple cascs sufficiently, discharged by 
the father’s solr. it is sometimes with advantage 
handed over to another solr. called in for the 
particular purpose, or, referred to counsel in- 
structed to advise the young man independently 
(KEKEWICH, J.).—-HOBLYN 1v. HoBLYN (1889), 
41 Ch. D. 200; 60 L. T. 499; 38 W. BR. 12. 


162. Proposed alterations must carry out in- 
tentions of parties.}|—For the purpose of reforming 
an instrument, clear & unambiguous evidence must 
be produced, not mercly showing a mistake, but 
showing the deed in its proposed state to be in 
conformity with the intention of all the parties 
at the very time of its execution, & a denial by 
one of the parties that the decd as it stands was 
not according to his intention at the time ought 
to have considerable weight. 


NIRUNJUN on defts., but the judge should nof 
considcr that burden satisfied unless 
the evidence of the partics themselves 
is corroborated by somo other evidonce. 
—KILLIPB ev. ORTER (1916), 38% 
W. L. R. 380; 9 W. W. 1 948; 2 
D. L. R. 336.—CAN, 


Part II.—Va.ipIty AND EFFECT. 


A deed of compromise between a mother & 
son recited a letter of the mother’s, who was a 
widow, written before the son’s marriage, stating 
that by her will her residuary estate would be 
divided equally between her four sons. The 
deed also recited that the mother was seised, or 
had power to dispose of real estate, the par- 
ticulars whereof were specified in a schedule to the 
deed. It further recited disputes as to the effect 
of the ante-nuptial letter, & that to end them the 
arrangement was entered into effected by the 
deed. By the witnessing part, the mother 
covenanted that her exors. would at her death 
pay to the son such a sum as should be found to 

e the amount to which he would have been 
entitled if her real & personal estate had con- 
sisted of the particulars specified in the sched., 
& she had died without altering her will as it stood 
when the letter was written. The descriptions 
in the sched. comprehended not only property 
of which she could dispose, but other property 
of which she was tenant for life only & which was 
intermixed with the former, & this was noticed 
in the schedule :—Held: there was not sufficient 
controlling context to restrict the covenant to the 
value of her own property ; without conclusive 
evidence of an intention on the part of both 
parties at the execution of the deed to enter into 
some other contract, it could not be reformed.-— 
FOWLER v. Fowuer (1859), 4 De G. & J. 250; 
45 BK. RR. 97, L. 

Annotations :—Refd. Clarke v. Girdwood (1877), 
v. Hooper (1900), 83 L. T. 669; Fowler v. 


9; Rake ‘ 
Sugden (1916), 115 L. T. 51; Vaudeville Electric Cinema 
v. Murisct, [1923] 2 Ch. 74. 


SUB-SECT. 3.—COSTs. 


163. No costs allowed — Where undue delay.]— 
BULLOCK v. DOWNES, No. 36, ante. 


Szcr. 9.—EFFECT OF SETTLED LAND ACTS. 

Sce, gencrally, SETTLEMENTS. 

164. Settled Land Act, 1890 (c. 69), s. 
Effect on powers of tenant for life.|——As a general 
rule it is not necessary, whenever a deed has been 
executed affecting the interests created by an 
original settlement, so that that settlement is no 


| 
7 Ch. D. 
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longer the only instrument ‘‘ under or by virtue 
of which the land stands limited for the time being 
to or in trust for persons by way of succession,”’ 
to appoint trustees of a compound settlement 
constituted by the original settlement & the 
subsequent deed. Above sect. is not to be read 
as providing that an assignment made by a 
tenant for life of settled land, in consideration of 
marriage or by way of family arrangement, is to 
be deemed one of the instruments creating the 
settlement for all the purposes of the Act. It is 
limited to the purpose of excluding the opcration 
of Set. Land Act, 1882 (c. 38), s. 50, altogether. 
Upon a sale, therefore, under the powers of 
Settled Lands Acts, by a tenant for life who has 
made such an assignment, it is not necessary to 
appoint trustees of the settlement constituted by 
the original deed & the instrument effecting the 
assignment; but the trustees of the original 
settlement, having poe of sale, or appointed 
for the purposes of the Set. Land Acts, are compe- 
tent to receive & give receipts for the purchase- 
money.—Re Du CANE & NETTLEFORD’S CONTRACT, 
[1898] 2 Ch. 96; 67 L. J. Ch. 393; 78 L. T. 
458; 46 W. R. 523; 42 Sol. Jo. 468. 
Annotations :—Retd. Re Mundy & Roper’s Contract, [1899] 
1 Ch. 275; Re Cornwallis-West & Munro’s Contract, 
[1903] . oe 150; Re Wimborne & Browne’s Contract, 


(1904) 537: Re Dickin & Kelsalls’ Contract, [1908] 
y Cbs 213; Re Cope & Wadland’s Contract, [1919] 2 Ch. 


165. .]—Testator devised freeholds 
to the vendor for life, with remainders in strict 
settlement. The property was subsequently dis- 
entailed, resettled, & appointed so as to extinguish 
the vendor’s life estate, but the original settle- 
ment created by the will was still subsisting in 
respect of a jointure & portions charged under the 
powers thereof :—Held: the vendor could sell 
under the will alone, so that it was unnecessary 
to appoint trustees of the compound settlement 
created by the will & subsequent deeds. 


Under these circumstances I declare that the 
vendor can sell under the will alone, & that the 
trustees of the will for the purposes of the Settled 
Land Acts can give a valid receipt for the pur- 
chase-money (SWINFEN Eapy, J.).—Re Wim- 
BORNE (LORD) & BROWNE’s CONTRACT, [1904] 
1 Ch. 587; 73 L. J. Ch. 270; 90 L. T. 540. 
Annotations :—Reld. Re Trafford’s 8. K. (1914), 112 L. 'T. 

107; Re Constable’s S. K., (1919] 1 Ch. 178; Re Cope 


& Wadland’s Contract, [1919] 2 Ch. 376; de Mecking, 
Meeking v. Mecking, [1922] 2 Ch. 523. 


Sce, now, Settled Land Act, 1925 (c. 18),s. 1 (1) (v). 
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FERRIES. 


Part |—Definition and Nature of Ferries. 


Sect. 1.—DEFINITION. 

1. A highway.]—PAYNE v. PARTRIDGE, No. 87, 
post. 

2. ———.]—A ferry is in nature of a highway, 
& a bill does not lie to be quieted in possession of 
an highway (PARKER, V.-C.).—HILTON v. SCAR- 
BOROUGH (LORD) (1714), 2 Eq. Cas. Abr. 171; 22 
KN. R. 147, 


3. ——.]—BLIissETtT v. Hart, No. 33, post. 


4. —— No right of occupation attached.]—R. 
1, NICHOLSON, No. 162, post. 


5. ——.]—Hvuzzey v. FIED, No. 112, post. 


6. ——-.]—In an action for the disturbance of 
a ferry, the first count of the declaration stated, 
that pltfs. were possessed of a ferry across the river 
Tyne, between North Shields & South Shields, for 
the conveyance of carriages, etc., & passengers, 
& that defts. disturbed this ferry by carrying 
passengers. The second count stated a right to 
an ancient ferry. Defts. pleaded (inter alia) not 
guilty, not possessed, & also that the boat used 
by defts. was of less than four tons burthen, The 
co. was incorporated by a local Act for establish- 
ing a ferry across the river Tyne, within the limits 
of Tynemouth & the townships of South Shields 
& Westoe. It was enacted by sect. 85 of the Act 
that, after the ferry shall be established, no other 
ferry shall be sect up & used by any person across 
the river Tyne, within the limits ; & if any person, 
except the co. or persons acting under their 
authority, shall use any boat or other vessel ‘‘ of 
the burthen of four tons or upwards,” in ferrying 
for hire across the river within the limits aforesaid, 
every person so offending shall forfeit £5. At the 
time the above statute passed, there was an ancient 
ferry across the river within the same limits, 
which the co., under the powers of their Act, 
purchased of the owners :—Held: (1) the word 
‘* burthen ”’ in sect. 85, did not mean “ register 
admeasurement,’”’ but capacity of carrying; 
(2) the latter part of sect. 85 did not limit the 
general right of ferry, but only added a cumulative 
remedy by way of penalty; (3) there was no 
variance by reason of the first count describing 
the ferry generally from North Shields to South 
Shields, & not from one particular terminus to 
another; (4) the mere act of ferrying passengers 
was & disturbance of the franchise, although the 
franchise was not a prescriptive ferry, to the ex- 
clusion of all private boats, but simply of a ferry; 
(5) on the purchase of the ancient ferry & com- 
pletion of the new ferry, the former became 
extinct by operation of the Act of Parliament. 
(6) In the case of a ferry, the act of taking across 
& person who would otherwise have gone by it is 
actionable. 

(7) A ferry is a highway for all the Queen’s 
subjects paying toll (PARK, B.).—Nortu & Souru 
SHIELDS FERRY Co. v. BARKER (1848), 2 Exch. 
136; 154 BE. R. 487. 

Annotation :—. r 10. 
otal eR ic a fo (3) Refd. General Estates Co. v. Beaver, 


7. ——.]—LETTON v. GOODDEN, No. 34, poat. 
8. ——-.]—East Ripinc or YORKSHIRE County 


Counci, v. SELBY Bripckt CoMPANY OF PROPRIE- 
Tors (1925), Times, June 30. 


9. A franchise—Under licence from Crown.]— 
LISSETT v. HART, No. 33, post. 


10. ——.]—TIfuzzey v. Fietp, No. 112, 
post. 


11. .|—A railway co. were empowered by 
their Act to construct across a river, a few hundred 
yards above an ancient ferry, a railway bridge & 
a footway for passengers, from whom they were 
authorised to take toll; the bridge & way were 
constructed & used accordingly, & the consequence 
was that the traffic over the ferry was greatly 
reduced. The railway works in no way obstructed 
the ferry or the approaches to it on either side. 
The owner of the ferry claimed compensation 
under the Lands & Railways Clauses Consolidation 
Acts :—Held: the ferry, being a franchise, & 
therefore an hereditament, was ‘‘ lands’? within 
the definition of sect. 3 of Lands Clauses Con- 
solidation Act, 1845 (c. 18), & it had been “ in- 
juriously affected ’’ within the Acts: for the direct 
& immediate effect of the construction of the bridge 
was to divert the traffic & so injure the ferry. 

I cannot bring my mind to doubt the principle 
that if a bridge were to be erected across a ferry, 
& people were to go across the bridge, & conse- 
quently the bridge would have the effect of dis- 
turbing the owner of the ferry in his right, he 
would be entitled to bring an action on the case 
& to recover damages (BLACKBURN, J.).—R. v. 
CAMBRIAN Ry. Co. (1871), L. BR. 6 Q. B. 422; 40 
are Q. B. 169; 251. T. 84; 863.P.4; 19 W.R. 
1138. 

Annotations :—Consd. Jones v. Stanstead, Shefford & 
Chambly Ry. (1872), L. R. 4 P. C. 98; Hopkins v. G. N. 
Ry. (1877), 2 Q. B. D. 224; Dibden v. Skirrow, [1908] 
1 Ch. 41. Refd. Parkdale Corpn. v. West (1887), 12 
App. Cas. 602; North Shore Ry. v. ci ae Ma Are 


Cas. 612; Hammerton v. Dysart, 
~. Swindon & Cheltenham Extension 


Mentd. G. W. Ry. 
Ry. (1884), 9 App. Cas. 787. 
-.|—See, further, Part IT., Sect. 1, sub-sect. 1, 
post. 


12. Exclusive right to carry passengers — 
From vill to vill—Across water severing highway.] 
—Hvzzey v. FIELD, No. 112, post. 

138. ——.]—(1) A ferry is the ex- 
clusive right to carry passengers across a river or 
arm of the sea from one vill to another, or to con- 
nect a continuance line of road leading from one 
township or vill to another, & not a servitude 
imposed upon a district or large area of land; & 
is wholly unconnected with the ownership or 
occupation of land. 

(2) A ferry exists in respect of persons using a 
right of way, where the line of way is across water. 
There must be a line of way on land coming to a 
landing place on the water’s edge, or where the 
ferry is from or to a vill, from or to one or more 
landing places in the vill (per CuR.). 

(3) It seéms reasonable to infer that, if the 
franchise of a ferry is established for facility of 
passage, & if the monopoly is given to secure 
convenient accommodation, a change of circum- 
stances creating new highways on land would 














Part ].—DEFINITION AND NATURE OF FERRIES. 


carry with it a right to continue the line of those 
ways across a water highway, & it is obvious that 
the single landing place which sufficed for an un- 
inhabited marsh, would be utterly inadequate for 
several towns thronged with industrial mechanics. 
... If the public convenience require a new 
passage at such a distance from the old ferry as 
makes it to be a real convenience to the public, 
the pronsuuty seems to us not actionable Seg 
Steg eens EWTON v. CUBITT (1862), 12 C. B. N.S 
1 New Rep. 400; 31 L. J. 0. P. 246; 61. T. 
306 | 142 EB. R. 1053; affd. (1863), 13 C. "BN.S 
864, "Ex. Ch. 
Anat One :—As to (1) Refd. Hopkins v. G. N. Ry. (1871). 
H eae ae 224; General Estates Co. v. Beaver, [1914] 


As to (2) Refd. Cowes U. C. v. Southampton, 
Ielo of Wight & ihe ne England Royal Mail Steam 


Packet Co., [190 287 ; General Estates Co. v. 
Beaver, [1914] 3 K. B. 918; ” Hammerton v. Dysart, 
[1916] 1 A.C. ae As to (3) Consd. Hopkins v. G. N. Ry. 
(1877), 2 Q. B. D. 224; Gencral Fstates Co. v. Beaver, 


tt Mage CALS K. B. pie Hammerton ». Dysart, ete 1 A. C. 

Letton’ v. Gooddon (1866), 14 LL. T. 296 
Cow wes a "OC. v, Southampton, Isle of Wight & South ot 
Engiand Royal Mail Steam Vacket Co., {1905} 2 K. 
287; pibdcn v. Skirrow, {1907] 1 Ch. 437. Heseaily, 
Mentd. A.-G. v. Simpson, [1901] 2 Ch. 671. 


14. —— Derogation of public right.]|—LETTon v. 
GOODDEN, No. 34, post. 


15. .j|—Simpson v. A.-G,, No. 35, post. 


16. Advantage conferred on  public.]— 
IIOPKINS v. GREAT NORTHERN Jty. Co., No. 118, 
post, 


17. -|— FHAMMERTON v,. 
No. 66, post. 


Extent of right.]|—See Part. IIT., Sect. 1, 
sub-sect. 1, post. 


18. Floating bridge—Kept in course by chains.] 
—A. floating bridge, which consists of a vesscl 
propelled by steam from one side of a river to the 
other, & kept in its course by chains laid down 
across the bed of the stream, is in substance a 
ferry, & is not a “ bridge’”’ within Mutiny Act, 
1864 (c. 3), 5 7 ; 
S345 ; g4T T WEF £N TAR. 
470 : 11 Jur. N.S. 738 ; 
1223. 


Unconnected with ownership of land.]—Sce 
Sect. 2, sub-sect. 2 














Dysarr (EARL), 





19 T TN QNEF . 


13 W. R. 658 ; 


ona rT D | 


122 BK. R. 


Sect. 2.—NATURE. 
SuUB-SECT. 1.—IN GENERAT.. 
19. Exists in respect of termini—Not water.]— 
Ipswich (INHABITANTS) v. BROWNE (1581), Sav. 
11,14; 123 HE. R. 984, 986. 


‘Annotations —Expld. Peter v. Kendal (1827 - S & C. 703. 
Refd. Matthews v. Peache (1855), 30. E 5 


PART I. SECT. 2, SUB-SECT. 1. 


a. Whether a servitude.}—A ferry 


la an easement arising in res H . if there be an 


to use a waterway for purposes of a 
pune ferry is not a private 
obstruction of the 
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20. ——- Rights of public—Passing from town 
: jown--Or vill to vill..—Hozzry v. FIELD, No. 
2, post. 


eo) 
Cusitt, No. 13, ante. 


22. —— On highways leading to or from 
town or vill.|——Hvuzzry v. FIELD, No. 112, post. 


23. —- ——.]—NEWTON CUBITT, 
No. 13, ante. 


24. Publici juris..—B.issetr v. ITArt, No. 33, 
post. 


25. A hereditament—Incorporeal in nature.|— 
Agreement, dated Apr. 14, 1804, not under 
seal, between M. & , that N. shall rent of M. 
the ‘ferry called D. for £6 6s. per annum, to be 
paid half yearly, for which N. is to have the sole 
use of the ferry & whatever profit may accrue 
from it for the time he holds the same. ‘“‘ Be it 
also known that N. has this day bought of M. the 
oa ferry boat for the sum of £20, of which 

£5 shall be paid,’’ etc. :—Held: the instrument, 
purporting to convey an incorporeal hereditament, 
was not a lease, because not under seal, & therefore 
did not require a lease stamp. MAYFIELD ¥. 
ROBINSON (1845), 7 Q. B. 486; 14 L. J. Q. B. 
265; 5 L. T. O. S. 389; 9 Jur. 826; 115 E. R. 
572. 

Annotalion :—Refd. Stratton v. Pettitt (1855), 16 C. B. 420. 

26. Within Lands Clauses Consolidation 


Acts 1845 (c. 18), s. 3.J)—R. v. CAMBRIAN Ry. Co., 
No. 11, ante. 


27. Not a_ servitude.|—NEWTON 
No. 13, ante. 


Carries sight to tolls.|—See Part ITI., Sect. J, 
sub-sect. 2, post. 











——.|] — NEWTON v. 








v. 





. OUBITT, 


SUB-SECT. 2.—OWNERSHIP OR OCCUPATION OF 


28. Whether independent of occupation or 
ownership—Landing places.|—-IPswicH (INHABI- 


TANTS) v. BROWNE (1581), Sav. 11, 14; 123 E. R. 
984, 986. 
Annotations :—Expld. Peter v. Kendal ee a & C. 703. 


Refd. Matthews v. Peache (1855), 20 J. 








29. -}— WILLIAMS v. JONES, No. 16], 
post. 

30. —— ——.]—PETER v. KENnAL, No. 150, 
post, 

31. ———.|—R.. v. GREAT NORTHERN Ry. 





Co., No. 60, post. 


82. Extent of right.|—NEwrTon v. CUBITT, 
No. 13, ante. 





to & fro, cannot be treated apart from 
the possession of the lands used on 
either side of the stream for the pur- 


right, 


Ss MIT waterway it is of the public ht of ose of landing them. — HURBULLUB 
coed Li. R is3—CAa @ H (188 navigation of the Paver UTH ARAIN SINGH v. L a rege Mare Paoeap 
b. A public ufility.|—A ferry is rixtarcee ae or - ADELAIDE Corrn. SINGH tet paar a . 26 Calc. 188; 
in a an nm a ueilit ‘Sa a (1914), 16.—AUS. 30. W.N 
v. RTH VA UVER ta 
> = e. Whether anpurtenant to cose Fa 
Saba die ee ean Peete Hehe te co Dome sb Tc We toca Gone 
pose-—Not a vsiteate Tone fu A right - = aia ta h 18 Gale. 652, 


forry, 4.¢., othe. ne t to carry passengers 


970 


FERRIES. 


Part I|—Creation and Transfer of Ferries. 


Sect. 1.—CREATION. 
SUB-SEcT. 1.—CROWN GRANT. 
A. In General. 


383. General rule.J—(1) In an action by the 
owner of an ancient ferry against a person who 
erects a new ferry near to his, pltf. may declare on 
his possession; & he necd not set forth in his 
declaration that he keeps boats & ferrymen 
sufficient to carry passengers over. 

(2) A ferry is publicit juris. It is a franchise 
that no one can erect without a licence from the 
Crown: & when one is erected, another cannot 
be erected without an ad quod damnum. If a 
second is erected without a licence, the Crown has 
a remedy by a quo warranto, & the former grantee 
has a remedy by action. But what profits it 
yielded, & what repair it was in were proper for 
the consideration of the jury to found their dam- 
ages upon. The county cannot change a bridge 
or highway from one place to another. The 
franchise is the ground of the action. 


(3) In case of erecting a new market or ferry 
to my nuisance, I may have an assize of nuisance 
or an action on the case if the ferry be not well 
repaired, it is popular, & in nature of a highway 
& no action lies without special damage by reason 
of the infinity of suits; but it is to be reformed 
by presentment or information at the suit of the 
Crown. This differs from the cases of mills 
bakehouses, etc. which are grounded on customs 
& of a private nature; & this declaration is good 
without an averment of the sufficiency of a ferry 
(per CuR.).—BLISSETT v. HART (1744), Willes, 
508; 125 E. R. 1293. 

Annotations :—As to (1) Refd. Newton v. Cubitt (1859), 


5 Jur. N.S. 847. 4s to (2) Consd. Huzzey »v. Field (1835), 
2 Cr. M. & R. 432; Hamimerton v. Dysart, [1916] 1 A.C. 57. 


34. -}—An Act of Parliament authorised 
the Watermen’s Company to appoint watermen 
to ply on Sundays, within certain limits, from 
such common stairs or places of plying on the 
Thames as might be appointed, & provided that 
if any person except so appointed should ply for 
hire on Sundays from such appointed plying places, 
he should incur for each offence a penalty of 40s. 
The Act also provided for the leasing of the right 
to ply on Sundays at plying places, & that the 
profits or rent of the Sundays ferries should be 
applied for the relief of aged & sick watermen. 


_ Upon bill by a lessee from the Company of the 
right of plying on Sundays from certain stairs to 
a certain point across the river, claiming a right 
of ferry, & seeking to restrain a new ferry, which 
had been established fifteen yards from his ferry : 





PART II. SECT. 1, SUB-SECT 1.—A. £: 


33 i. General rule.}—The Govt. has ~~ hbe 
power to grant a right of ferries on @8tablish a ferry 
rivers separating Canada & the United 
States.—KERBY v. LEWIS (1842), 6 
O. 8. 207.—CAN. 

f. Validity of grant—— Letter from 
Governor’s secretary.}—A letter from 
the Governor's secretary, authorising h 
@ person in the name of the Govt. to 








Governor-in-Council 


c. 97, on the St. John river, where, by 
the Ashburton Treaty, it forms the 
boundary between New Brunswick & 
the United States.—Ex p. DuFouR 
(1893), 32 N. B. R. 357. AN. . 


‘ By Dominton Govern 
—The exclusive legislative authority 


—Held: (1) if pe had the right he alleged, he 
might come to the ct. to quiet such right, & would 
not be left constantly to insist on the penalties 
imposed by the Act; & the new ferry was so near 
pltf.’s that the ct. would have restrained it ; 
(2) pltf.’s right relating only to Sundays, & he 
being under no obligation to keep up the ferry, 
but being free to abandon it at any time, his right 
did not stand upon the same footing as an ancient 
ferry. The ct. therefore dismissed the bill with 
costs. 


(3) A ferry has been said to be the continuation 
of a public highway across a river or other water 
for the purpose of public traffic from the termina- 
tion of the highway, on the one side to its recom- 
mencement on the other side (KINDERSLEY, V.-C.). 


(4) The Crown has from time to time granted 
rights of ferry, & all common ferries have their 
origin in Royal grant, or in prescription, which 
presumes such grant (KINDERSLEY, V.-C.). 

(5) Such a right of ferry is an exclusive right or 
monopoly, &, as such, it is in itself an evil, being 
in derogation of common right, for by common 
right any person may carry passengers across a 
river. But as a compensation for that derogation 
of common right, there is this great advantage to 
the public, that they have at all times at hand, 
by reason of the ferry, the means of travelling on 
the King’s highway, of which the ferry forms a 
part; for the owner of the ferry is under the 
obligations of always providing proper boats, 
with competent boatmen, & all other things 
necessary for the maintenance of the ferry in an 
efficient state & condition for the use of the public ; 
& this he is bound to do under pain of indictment ; 
& if he be found in default, he would, as it is 
expressed, be liable to be grievously amerced 
(KINDERSLEY, V.-C.).—- LETTON v. COODDEN 
(1866), L. R. 2 Eq. 123; 35 L. J. Ch. 427; 14 
L. T. 296; 30 J. P. 677; 14 W. RR. 554. 

Annotation :—-As to (5) Consd. Hammerton v. Dysart, 

[1916] 1 A. C. 57. 

35. -'—All ancient ferries have _ their 
origin in Royal grant or in prescription, which 
presumes a Royal grant (LORD MACNAGHTEN). 


A right of ferry is in derogation of common 
right, for by common right any person entitled 
to cross a river in a boat is entitled to ce~ry 
passengers too. Within the limits of an ancient 
ferry no one is permitted to convey passengers 
across but the owner of the ferry. No one may 
disturb the ferry. The ferry carries with it an 
exclusive right or monopoly. In consideration of 
that monopoly the owner of the ferry is bound to 
have his ferry always ready (LORD MACNAGHTEN). 





By Governor-in-Council.] PERRY v. CLERGUE (1903), 23 C. L. T. 
cannot 91 , ri) O. Ll. It. 357 ’ 2 O. Ww. R. 89.— 
under Rev. Stat. CAN. 


k. ——.]— The Crown has a4 
right to grant a licence of ferry across 
the Ottawa, between Ontario & 
Quebec, free from the restrictions 
contained in C. 8. U. C., oc. 46, that 
statute not applying to such a case.— 


ment.| SMITH 0. RATTE (1868), 15 Gr. 473.— 
CAN. 





e possession of a ferry, is not over ferries given to the Dominion Par- 
the fey ong es evsora bas), WROPIC Yen St am ha Ti four ok gine ee 
— : , ’ c. 3), 68. 13, oes not ca cence the town o «» giv e 
6 0. S. 326,—CAN. with {° any Tight to’ grant forrics.-- enc 


right to ferry *‘ between the town of B. 


Parr IJ].—CREATION AND TRANSFER OF IERRIES. 


—SIMPSON v. A.-G., [1904] A. 0.476; 74 1. J. Ch. 
1; 91 L. T. 610; 69 J. P. 85; 20 T. L. R. 7613 
3 L. G. R. 190, H. I..; reveg. 8S. C. sub nom. A.-G. 
v. SIMPSON, [1901] 2 Ch. 671, C. A. 


Annotations :—Consd. Dibden v. Skirrow, {1908] 1 Ch 
‘ Hammerton vo. D sart, [1916] 1 A. C. 57. 
Newcastle v. Worksop toe +» [1902] 2 Ch. 145; Queen- 
poroveh poren. v. Sm 1904), 68 J. P. 244; 
aren, Sat 2 Ch. 18 s Robinson v. Smith 
(1908), ‘O4 'T. R. rhe Re Hatschek's Patents, Ea Pp: 
Zorenner, floes) 2 5; A.-G. v. Horner (No. )» 
iets 2 Ch. 140; welkestons Comm: v. Brockman, 
[1914] A. C. 338; "Morpeth Northumberland 
rats Auction Mart Co. & Dovkin (1920), 90 L. J. Ch. 


36. Validity of grant—Right of ferriage through- 
out a district.|-COwEs URBAN COUNCIL v. SOUTII- 
AMPTON, ISLE oF Wiaut, & SoutTH oF ENGLAND 
Royar Maw, STEAM PAcKET Co., No. 41, post. 


37. Vill to vill ferry.|—Cowks URBAN 
COUNCIL v. SOUTHAMPTON, ISLE OF WIGHT, & 
SouTH OF ENGLAND Roya, MAIL STEAM PACKET 
Co., No. 41, post. 


38. }—GENERAL ESTATES Oo. v. 
BEAVER, No. 44, post. 


Royal grants generally.])—Sce CONSTITUTIONAL 
LAW, Vol. XI., pp. 557 et: 


Montd. 











B. Extent of Enjoyment under Grant. 


39. Terms of the grant.]—By sect. 38 of a 
local Act, a penalty is imposed upon owners of 
boats working boats, within the limits of the Act, 
without a licence. Sect. 99 enacts that nothing 
in the Act contained shall extend to prejudice or 
affect the rights & privileges to which the owners 
of any ferries are entitled :—Held: (1) the owner 
of a ferry within the limits of the Act might 
exercise the right of ferry without a licence; 
(2) where the ferry appeared to have been always 
exercised from a given landing place in M. to 
given landing places in K., the privilege did not 
protect the owner of such ferry i in working a boat 
from another landing place in M., distant eight 
hundred yards from the ancient landing place in M. 

(3) A ferry may be granted in more or less 
extensive terms (COLERIDGE, J.). 


(4) Though the words in the deed are large, it is 
clear to me that it was intended to grant the 
ferriage only from one definite place to another 
definite place. It is now found more convenient 
to use another landing place half a mile olf; but 
the owner of the ferry has no right to apply 
his franchise to that new landing place (COLERINGR, 
J.).—MATTHEWS v. PEACHE (1855), 5 E. & B. 
546; 20 J. P. 244; 4 W. R. 22; 119 EB. R. 583; 
sub nom. MATTHEWS v. THAMES WATERMEN & 
LIGHTERMEN Oo. (MASTER, WARDENS & ComM- 
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MONALTY), 1 Jur. N. S. 12043 sub nom. R. v. 
Matruews, 25 L. J. M. 0.7; 26 L. T. O. 8. 72. 


Annotations :—As to (2) Consd. Newton v. Cubitt (1862), 
i G. B. N.S. 32. d. Letton v. Goodden (1868), 3 
. J. Ch. 427; Hammerton v. Dysart, (1916) 1 A. C. Pie 
a to (3) Consd. Cowes U. C. ». Southampton, Isle of 
Wight & Se ae England Fat few Mail Steam Packet Co., 
{1905} 2 K. General Hatates Co. v. Beaver, 
{1914] 3 K. oH O18. A8 to A Refd. Gencral Estates Co. 
v. Beaver, [1914] 3 K. B. 918. 
a Termini—Change a termini—For greater 


convenience.|—-MATTHEWS v. PEACHE, No. 39, ante. 


41. —_ —— Points within two districts— 
Such districts not vills..—(1) A franchise of ferry 
from vill to vill is a right known to the law. 


(2) Under an indenture of lease from the Crown 
conveying a “‘ ferry or right of passage across the 
river M. between Kast C. & West C., in the Isle of 
Wight,” together with two landing ‘places, one in 
West C. & the other in East C., plitfis. claimed an 
exclusive right of ferry between any point on the 
east bank & any point on the west bank of the 
river within East C. & West C. respectively. 
East C. & West C. were two populous districts. 
The termini of the ferry, which was an ancient 
ferry, had always been two defined points, though 
not always the same two points, one on each bank 
of the river :—Held: the indenture conveyed a 
right of ferry between the two landing-places, & 
not an exclusive right of ferry between any point 
on the east bank & any point on the west bank 
of the M. within Hast UO. & West C. respectively. 
Semble: East C. & West C. are not vills in such a 
sense that an exclusive right of ferry between 
them could be sustained in point of law. 


(3) Defts., a steamboat co. carrying passengers 
in steamers between the mainland & C., conveyed 
those & other passengers in steam-launches 
between East C. & West C., embarking & landing 
them at two pontoons distant respectively 230 
yards & 875 yards north of the landing place of 
pitfs.’ ferry. The evidence showed that defts.’ 
launches dealt with a traffic which had recently 
come into existence, & which was different from 
that dealt with by pltfs. :—Held: there had been 
no disturbance of pltfs.’ ferry —CowkEs URBAN 
COUNCIL v. SOUTHAMPTON, ISLE OF WIGHT, & 
SouTH OF ENGLAND RoyaL Mat. STEAM PACKET 
Co., [1905] 2 K. B. 287; 74 L. J. K. B. 665; 92 
L. T. 658; 69 J. P. 298; 53 W. R. 602; 21 
T. L. R. 506; 49 Sol. Jo. 501; 3 L. G. R. 807. 
aCe ree Aa to 3) Consd. General Estates Co. v. Beavers 

11914] 3 K. B. 918; Hammerton v. Dysart, [1916] 1 

A. C. 57. Refd. Dibden v. Skirrow, [1907] 1 Ch. 437. 

42. Means of transport—-Other means than by 
ferry.|;—HorkINs v. GREAT NORTHERN Ry. Co., 
No. 118, post. 


43. 











.]}—The franchise of a ferry is 





to A.” :—Held: a sufficient grant of a 
right of ferriage to & from the two 

aces named ag ae v. JELLETT 
1883), 9 8S. C. R. N. 


m. ——.}—The aoe of a or 
by the Crown is a valid grant althoug 
eee gee mages Carta.-——LONDON- 

ae ComrRa. v. M‘KEEVER 
(1800), a nme R. Ir, 464.—IR. 


n. Necessity for Crown grant.)— 
There is nothing in the law of B Bengal, 
as it was before the acquisition by the oO. 
British Govt. or in the regulations 
before or after 1793 to show that any 
person is entitled to eee a monopoly 
of a right of ferry b get ee oF 
by i Sto loa a ao na grant fro 


wn Roy 
DUNNE (1891), I. 
IND. 


from the 


Charter to 
establish & 


ae the corpn. 


Py 
L. Re 18 ‘Cale. 652.— 


PART II. SECT. 1, SUB-SECT. 1.—B. 


89 i. Terms of the grant.]—A charter 
Crown, granting “all our 
ferriages & passa 
rivers conveys only ferries existing 
at the date of the grant, & docs not 
confer on the grantees the right to 
create new ferries over oe ee: — 
LONDONDERRY MBRIDG 
7. eevee (1890), 27 L. R. Ir. t64.— 


Crown grant ‘oF Serry 
The charter of Frederiston, 
power to 

& re te ferries within the limits of 
the city, does not take away the right 
to a ferry previously granted by the 
Crown, nor authorise interference: with 


such Dre existing pee —UNIVERSITY 
OF BRUNSWICK v. MOCLUSKEY 

Cae), % All. 136.—CAN. 

. Grant o 


ferry—Subsequent lease 

fo another Whore Pehother hether breach of grant.}— 
The Crown, having granted to suppliant 
certain ferry rights over a river between 
two tea peu peeauentty. leased certain 
propery to two railway cos. to be 

for the construction of a tides 
across the river between the cities :— 


8s’? over certain 


Com 


Pisin Held: the ting of the leases did 

00 POTION nethe. not constitute a breach of an contract 
taken away arising out of the t of the ferry 

tf ch | &the Crown was no Hable to cuppliant 


in damages.—BRIGHAM v. R. (1900), 2 
establish | OL. T, 423 ; 6 Exch. C. R. 414; 30 
620.—CAN. 


8. Cc. R. 
re Termin pena 20 termini — 
Whether allowed.}—The wont of lessees 
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Sect. 1.—Creation: Sub-sect. 1, B.; sub-sects. 2 & 


ase 


not a grant of an exclusive right to carry across 
a stream by any means whatever, but only a 
grant of the exclusive right to carry across by 
means of a ferry. 


Where, therefore, a bridge was constructed by 
private enterprise connecting the same highways 
as the ferry, whereby the ferry owner lost all the 
income he used to receive from tolls :—Held: the 
bridge was not a disturbance of the ferry, & the 
ferry owner had no remedy.— DIBDEN v. SKIRROW, 
[1908] 1 Ch. 41; 77 L. J. Ch. 107; 97 L. T. 
658; 71 J.P. 555; 24 T. L. KR. 70; 6L. G. RK. 
108, C. A. 

Annotations :—Refd. General Estates Co. v. Beaver, [1914] 
3 K. B. 918; Hammerton v. Dysart, [1916] 1 A. C. 57. 
44. Area to be served—Vill to vill ferry— 

Whole area of each vill.]—(1) The franchise of a 

ferry from vil] to vill is a franchise recognised by 

the law :—Held: such a franchise confers the 
exciuaive right of ferriage throughout the area of 
the vills. 


In an action claiming a declaration that pltfs. 
were entitled to & possessed of an ancient ferry 
from vill to vill & an injunction restraining deft. 
from disturbing them in the enjoyment thereof :— 
Held: (2) upon the evidence, a lost grant to 
pitfs.’ predecessors of the franchise of a ferry 
from vill to vill ought to be presumed; (3) even 
if pltfs. were entitled only to a ferry from point 
to point, no change of circumstances or new & 
different traffic had arisen which would justify 
deft. in setting up a new ferry in proximity to 
pltfs.’ ferry.— GENERAL EsTATEs Co. v. BEAVER, 
[1914] 3 K. B. 918; 841. J. K. B. 21; 111 L. T. 
957; 79 J. P. 41; 30 T. L. R. 634; 12 L. G. R. 
1146, C. A. 

Annotation :—As to (1) & (3) Refd. Hammerton rv. Dysart, 

f1916) 1 A. C. 57. 

45. Particular persons—Persons using highway 
-—On both sides of water—Point to point ferry.]- 
HAMMERTON v. DYSART (EARL), No. 66, post. 


SuUB-SEcCT. 2.—PRESCRIPTION. 


46. Presumption of lost grant—By Crown.]-— 
LETTON v. GOODDEN, No. 34, ante. 


47, —— ——-.]—Simpson v. A.-G., No. 35, ante. 


48. .|—GENERAL ESTATES Co. v. BEAVER, 
No. 44, ante. 





FERRIES. 


49. Who may prescribe—Inhabitants.|—GnraveEs- 
END CASE (1612), 2 Brownl. 177 ; 128 E. R. 888. 
Annotations :—Mentd. Fazakerley v. Wiltshire (17aL), 1 

rae ct re Macclesfield Corpn. v, Podley (1833), 4 B. & 

50. Validity of.)—Ii1x v. GARDINER, No. 68, 
post. 


51. Period of user—Thirty-five years.] — (1) 
It is sufficient for pltf. to prove that he was in 
possession of the ferry at the time the cause of 
action accrued, to entitle him to maintain an 
action on the case for the disturbance of it. 

(2) From an user of thirty-five years, the jury 
may presume that a ferry had a legal origin. 

(3) A variation in the amount of ferriage will 
not avoid the franchise.—TROTTER v. HARRIS 
(1828),2 Y. & J. 285; 148 EB. BR. 926. 

Prescription generally.|—Sec EASEMENTS, Yol. 
XIX., pp. 53-76. 


SuB-sEctT. 3.—By SratTu re. 


52. General right of ferry given—Penalties for 
infringement of right—By boats of particular size— 
General right not limited.)|—NortH & SovuTH 
SHIELDS Ferry Co. v. BARKER, No. 6, ante. 


53. Right limited by Act—Pending repair of 
bridge—Undue delay in repairing.]|—NICHOLI. v. 
ALLEN, No. 62, post. 


54. To one day a week—No obligation to 
maintain ferry—Ancient ferry distinguished.|— 
LETTON v. GOODDEN, No. 34, ante. 


55. —— Ultra vires acts by owners—Use of 
boat for pleasure purposes—Action by ratepayers.]} 
—DuUNDEE HARBOUR TRUSTEES v. Nicon, No. 63, 
post, 





Sect. 2.—TRANSFER. 
See Ferries (Acquisition by Local Authoritics) 
Act, 1919 (ec. 75). 


56. Necessity for deed—-On demise of ferry.]— 
PETER v. KENDAL, No. 150, post. 


57. -.|—ANGUISH v. EBDEN (1830), 
Gunning on Tolls, p. 111. 
Annotations :—Refd. General Estates 








Co. v. Beaver, [1913} 





rahe | under a grant from the Crown 
is not limited as by a direct mathe- 
matical line from one point to another, 


or not. He 
but extends to any part of the river 
the specifie 


grant or user, over the pro 
others, whether p co euarer with them 
use 

owned jointly with pltfs., his co-sharers, 








2 K. B. 433; Hammerton v. Dysart, [1916] 1 A. ©. 57. 
rty of | then began to run a ferry to take people 
across & they received the income from 


roperty that he {| the ferry until 1915 when deft. began 


to run a rival ferry. Pitfs. sued for 


within fied : suc excluding none of them :—Held: as | a declaration that they alone had a 

transit to any poi te within, oh could onl y eet Up an colusi ri he vi Age id Pane eee, vecwecn: one ie 
D suc co o u ex: ve 8. direc 

limita.— HEMPHILL v. M‘KENNA (1845), M re is- | fro ere was no t gran 


8 I. L. R. 438.—IR, Pp 


PART II. SECT. 1, SUB-SECT. 2. 


vr. Period of user—Twenty yeare.] 
—Twenty years is the shortest fae 
within which a private right of ferry 
can be eatabliched by user.—ParR- 
MESHARI PROSHAD NARAIN SINGH v. 
MAHOMED Syrup (1881), I. L. R. 6 


Wheiher vbtstnals 
Calc. 608; 7 C. L. R. 504.—IND. NITYAHARI Ro 





by showing that he had either 
ossessed them, or had had adverse 
ossession for twelve years, or that 
© had used the ferry for twelve years 
as of right.—LACHMESWAR SINGH v. 
MANOWAR Hossain (1891), I. L. 
DS ae 253; L. R.19 Ind. App. 48.— 


I Y 
I. L. R. 18 Cale. 652.—IND 


t 
m Govt. produced by pltfs. but 
in 1879 the Collector had made an 
order that they should by private 
boat in the river within limits of 
M. B. :—Held: although it was not 
ossible to presume a t from 
mmemorial user, still on the facts of 
the case, a presumption arose that the 


R 


right of ferry— er ig sranited * terry franchise to 
escri: —-SHAMA ° ° ADHEW 
oe he plan {1992), 1. L. H. 46 Bom. 962-- IND. 


UNNE (1891), 


s. Twelve 3.J—Deft., a 
co-sharer in village tends, acted upon a. Grant not uoed — Presump- PART Il. SECT. 2, 
the right thataferry may beestablished | tion of grant—No immemorial user.) b. How transferred — Accordt to 
petty. taking Eall from: strangers, ie | river hich popes Coma Tabgine wi | Mander The | ttle to ferry | boats 
" ver which people co cross un bou 
that be may acquire such a right, by | a dam was built in 1878. Pitts, | be transferred according to Merchants’ 


Part III.—Ricuts, Duties anp Liapiitres or Ferry Owner. 


58. 
25, anle. 


On transfer of incorporeal hereditament.|— 
See, generally, DErns, Vol. XVII., pp. 192-194, 
Nos. 26-50. 


59. Words effectual to pass—Grant of both 
way ferry——-Passes one way ferry.]—Pim v. CURELL 
No. 109, post. 


60. ——- Grant of land—With ‘all profits & 
commodities ’’ belonging thereto—Coupled with 
evidence of long enjoyment of ferry.|—A com- 
pensation jury, of the city of L., awarded com- 
pensation to a landowner, under Railways Clauses 
Act, 1845 (c. 20), s. 6, in respect of the works of a 
railway co., by which he alleged that his land was 
injuriously affected. 

The land was divided from the railway works 
by a river. The land was in the city ; the works 





——.]—MAYFIELD 1. RoBINsON, No. 





were not. The mode in which the works in- , 


affected the land was, that they ob- 


ey 
the access to a ferry over the river & 


structe 
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appurtenant to the land in question :—Held: (1) 
the ferry might pass with the land, under a con- 
veyance of the land with ‘all profits & com- 
modities belonging to the same’’; (2) where, as 
far as living memory went, the land & ferry had 
always been enjoyed by the same person, & there 
was no evidence to show that they ever had been 
the subjects of separate conveyances, a compensa- 
tion jury were justified in concluding that the 
ferry did pass with the land under the above words. 


It is not essential to a furry that the owner of 
it should have the land on either side, if he has the 
right of using that land for the purpose of the 
ferry (PATTESON, J.).—R. v. GREAT NORTHERN 
Ry. Co. (1849), 14 Q. B. 25; 117 BE. R. 103 sub 
nom. Re CooLIna & GREAT NORTHERN Ry. Co., 
G Ry. & Can. Cas. 246; 19 L. J. Q. B. 25; 14 
Jur. 128; sub nom. Re POOLING v. GREAT 
NORTHERN Jy. Co., 13 L. T. O. S. 484. 

Annotations :-—Gencrally, Mentd. Re Penny & 8S. EK. Ry. 

(1857), 26 L. J. Q. B. 225; Chamberlain v. West End of 


London & Crys Palace Ry. (1863), 2 New Rep. 182; 
Rickot v. Met. Ry. (1867), L. R. 2 H. L. 175. 


Part Ill—Rights, Duties and Liabilities of Ferry Owner. 


Secr. 1.—RIGHTS. 
SuB-sECT. 1.—IN GENERAL. 


61. Right to maintain ferry—iIn proximity to 
bridge—Bridge with right of toll..—A mere right 
to take tolls of all persons passing over a certain 
bridge, given by Act of Parliament, does not 
involve such an exclusive privilege of conveying 
all persons across the river at or near bridge as 
to entitle the party possessed of such right to 
maintain an action for the disturbance of it against 
one who has erected a ferry near the bridge, & 
taken persons across the river in boats.— YOUNG 
v. THANK (1845), 6 L. T. O. S. 146. 


62. ——— By statutory authority—While bridge 
under repair—Unreasonable delay in repairing 
bridge.|—A local Act, reciting that it was con- 
venient that a bridge should be built across the 
Thames from the parish of W. in the county of 
S. to the parish of S. in the county of M., for the 
ease & commerce of the inhabitants of the said 
counties, & that D. had proposed to build the 
bridge, enacted that it should be lawful for D., 
his heirs & assigns, & he & they were authorised 
& empowered, at their own costs & charges, to 
build the said bridge. Power was given to cut 
the banks of the river, & turn any highways 
leading to the intended bridge; & in consideration 
of the great charges & expenses D. his heirs & 
assigns should be at, not only in building the bridge 
but also in erecting, repairing & maintaining other 
matters ety. to be erected, it should be lawful 
for D. his heirs & assigns, from time to time & at 
all times thereafter, to take for pontage or toll 


Shipping Act.—Lioyp »v. EUROPEAN 
& NORTH AMERICAN Ry. Co. (1878), 
3 P, & B. 194.—CAN. 

ce. Sale by public auction—Duty of 
vendor to put vendee into possession. }— 
The authority conferred on a muni- 
nipality to make bye-laws for establish- 
ing a ferry, authorises it to provide a 
boat for operating the same, & whero 


& are li 


d. 


® ferry so established is sold at public 
auction by the municipality, they are 
bound to ee the vendee in possession, 

able for failure to do s0.— 
CURREY v. VICTORIA MUNICIPALITY 
(1902), 35 N. B. R. 605.—CAN. 


Sub-lease of ferry—Validity of. 
——Where, by the terms of a lease o 2 


for any passage over the bridge, certain sums. A 
clause reciting that it might happen that the 
passage of the bridge might for some time become 
dangcrous or impracticable, enacted that it should 
be lawful for D., his heirs & assigns, to provide & 
maintain a ferry across the river, & to take the 
same sums for passage over the river by it as were 
granted for the toll or pontage; provided that 
such ferry should not continue longer than should 
be necessary for repairing or rebuilding the bridge. 
It was declared that the bridge should be extra- 
parochial, & not be deemed to be a county bridge. 
A later Act, reciting that the bridge was in a 
ruinous condition, &, if not effectually repaired 
or rebuilt, would be manifestly to the imcon- 
venience of the public, & that S. was the sole 
proprietor of it, & had proposed to effectually 
repair or rebuild it, but it had been found by 
experience that the pontage or toll was greatly 
inadequate to the expense of building & keeping 
the same in repair; enacted that it should be 
lawful for S. his heirs & assigns to take the tolls 
therein specified. This later Act also contained 
a clause re-enacting all the powers & authorities 
given by the former Act for the purpose of ‘ re- 
building, repairing, altering & keeping in repair the 
bridge.’”” In 1859 the principal arch of the bridge, 
which had been used by the public on payment of 
the tolls authorised by the said Acts, fell in, & 
the passage of it became impracticable. Deft., 
who had become proprietor of the bridge in 1829, 
thereupon provided & maintained a ferry across 
the Thames near to the bridge & for p @ over 
the river by the ferry took the tolls authorised by 


ferry, the renter, should not transfer 
or sub-rent the ferry, but such a 
transfer of sub-lease is not prohibited 
by statute, or by a rule framed under 
a statute, a transfer of it will be valid 
as between the renter & his transferee, 
though it may be invalid as against the 
Govt.—ABDULLA v. Mammop (1902), 
I. L. R. 26 Mad. 158.—IND, 
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Sect. 1.—Rights: Sub-sects. 1 & 2. 
Sub-sects. 1 & 2.] 


the Acts. A reasonable time for repairing the 
bridge having elapsed, pltf., who was the pro- 
prietor of an estate near the bridge & had sustained 
special damages as such from the neglect to repair 
it, brought an action against S. for damages, by 
reason of the bridge being impracticable :—Held : 
the above Act imposed upon deft., as proprietor of 
the bridge, the duty to repair & maintain it as 
long as he received the tolls.—NICHOLL v. ALLEN 
(1862),1 B. & S. 934; 31 L. J. Q. B. 288; 6L. T. 
699; 10 W. R. 7413; 121 EB. R. 962, Ex. Ch. 

Annotations :—Consd. Winch v. Thames Conservators (1872), 

L. R. 7 CG. P, 458. Reld. Guest_v. Poole & Bournemouth 

Ry. (1870), L. R. 5 C. P. 553. Mentd. R. v. Maidenhead 

Corpn. (1882), 51 L. J. Q. BR. 444, 

63. Ferry-boats let out—For excursion trip— 
Beyond ferry limits—Ultra vires.]— A franchise of 
ferry within certain defined limits was vested by 
Act of Parliament in a statutory body of harbour 
trustees who maintained a service of steamers for 
ferry traffic. When the steamers were not 
required for ferry traffic the trustees let them out 
on hire for excursion trips beyond the ferry limits. 
A. firm of shipowners, who let out steamers on 
excursion trips, & who paid rates to the trustees 
for the use of the harbour, brought an action of 
interdict to restrain the trustees from so using their 
steamers :—Held: (1) the acts complained of 
were ultra vires; (2) as harbour ratepayers, the 
shipowners had a good title & interest to sue.— 
DUNDEE Harspourn TRUSTEES v. NICOL, [1915] 
A. C. 550; 84L. J. P.O. 74; 112 L. T. 697; 31 
T. L. R. 118, H. L. 


Annotation :-—Mentd. Kemp v. Glasgow Corpn., [1920 
A. C. 836. : = Se 


Sects. 2 & 3: 


SuB-SECT. 2.—RIGHT TO TOLL. 


64. Incident to franchise of ferry.]—WerExsB’s 
CasE (1608), 8 Co. Rep. 45b; 77 E. R. 541. 
Annotations :—Mentd. Gee v. Freedland (1626), Cro. Car- 

47; R. & Middleton v. New River Water Corpn. (1663), 

1 Keb. 629; HR. v. Kempe (1694), 1 Ld. Raym. 49: 

Fawcett v. Strickland (1737), Willes, 57; Millar vc. Taylor 

Ahead “ Burr. 2303; LR. v. Chipping-Norton (1804), 5 

ast, : 


65. |—-Every ferry ought to be under a 
public regulation ; viz. that it give attendance at 
due times, keeps a boat in due order, & take but 
reasonable toll ; for if he [the owner] fail in these, 
he is finable (STIRLING, L.J.).—A.-G. v. SIMPSON, 
[1901] 2 Ch. 671; 70 L. J. Ch. 828; 85 L. T. 325; 
17 T. L. R. 768, C. A. revad. on other grounds, 
sub nom. SIMPSON v. A.-G., [1904] A. CG. 476, H. L. 
Annotations :—Reld. Newcastle vy. Worksop U. C., 0 

2 Ch. 145; Queenborough Conk: G Biteed: Dean cheat 

; Dibden v. Skirrow, {1908} 1 Ch. 41; Ham- 

merton v. Dysart, [1916] 1 A. C. 57. entd. A.-G. 4. 
Antrobus, [1905] 2 Ch. 188; Robinson v. Smith (1908), 
24 T. L. R. 573; Re Hatschek’s Patents, Ex p. Zerenner, 
{1909} 2 Ch. 68; A.-G. v. Horner (No. 2), {1913] 2 Ch. 140 : 
Folkestone Corpn. v. Brockman, [1914] A. C. 338: Mor- 


peth Corpn. v. Northumberland Farmers’ Auction 
Co. & Donkin (1920), 90 L. J. Ch. 420. matt 


66. J—(1) A franchise of ferry is to be 
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©. Recognised in British India. 
Be ee teh a, eakaas 
evying 8 is i 
British India.— PARMESHARI PRoSHAD 
A Saas ae are SYub 
504.—- IND, i. Cc. . 7 Cc, L. Tt. 


1 corporat 


office o 


{. Exemption from tollea—Ferry estab- 
ished by ton — Whether 
office epcials exempt.}—Although post 11. k. 
clals, as servants of the Crown, 
are entitled to be carried free over 
ferries properly so called, such right 
does not apply to a ferry which a 
corpn. is empowered by atatute to 
establish & work, but is under no 


FERRIES. 


regarded as a toll franchise & is a grant to the 
exclusion of others, & is a continuing consideration 
for a continuing public service. (2) In the case 
of a point to point ferry the exclusive right is 
only to ferry pee coming along a public way 
to a landing place & desiring to cross to a landing 

lace on the opposite bank & continue their 
journey along another public way. (3) The 
owner of the ferry has a cause of action against 
any one who carries either in that line or in another 
line of ferry so near as to make it an alternative 
way of carrying between substantially the same 
points. But where a new ferry is set up in 
proximity to an old ferry to accommodate new 
traffic the question is whether the new traffic is 
de facto part of the burden & obligation of the 
old ferry or is really new traffic requiring new 
facilities, & such as would not naturally use the 
highways which the old ferry serves. In the 
latter case the owner of the old ferry has no cause 
of action. (141) Increased traffic, in consequence 
of the growth of population or of a change in the 
character of the district served by an old ferry is 
not ‘ new traffic’? entitling any one to sct up a 
new ferry near the old one. 

Where new & different traffic is spoken of in 
this connection, it must, I think, mean traffic the 
bulk of which has been created by the erection of 
the rival ferry, & which, but for such ferry, would 
not have existed at all, that is, would not have 
increased cither the profits or burdens of the owner 
of the franchise (LORD PARKER).—HAMMERTON v. 
Dysarr (EARL), [1916] 1 A. C. 57; 85 L. J. Ch. 
33; 113 L. T. 1032; 80 J.P. 97; 31 T. LR. 
592; 59 Sol. Jo. 665; 18 L. G. R. 1255, H. L. ; 

sg. S.C. sub nom. DYSART (EARL) v. LTAMMERTON 
& Co., [1914] 1 Ch. 822, C. A. 

Annotation :—As to (1) & (2) Refd. General Estates Co. rv. 

Beaver, [1914] 3 KE. B. 918. 

67. Unless right excluded by custom.]— 
PAYNE tv. PARTRIDGE, No. 87, post. 


68. May be claimed by prescription.]—If a 
man hath a common ferry, & prescribes to have an 
obolus for every footman passing over, & a de- 
varius for every horseman, & that none shall pass 
but over this ferry, this is a good prescription 
(CROKE, J.).—HIX v. GARDINER (1614), 2 Bulst. 
195; 80 E. R. 1062. 


Annotations :—Mentd. Mitchel rv. Reynolds (1711), 
Wms, 1813 Broadbent v. Wilks (1742), Willes, 360. 


69. Amount of toll—Varlation t!n—Franchise 
not avoided.)—TRoTrer v. LlaARRIs, No. 51, anle. 


70. Determined by statute—Vehicle with 
passengers & luggage—Vehicle of itself subject to 
toll.|—By an Act for establishing a floating bridge 
over the harbour of Portsmouth, the co. were 
empowered to demand & take, amongst others, 
the following tolls: For every horse or other 
beast drawing any coach, chariot, etc., or other 
such like carriage with four wheels, if drawn by 
one horse or other beast, 1ls., & if drawn by two 
or more horses or other beasts Od. for each horse 
or other beast beyond the first; for every passenger 
or person merely using the floor or deck of the 





1 Pp. 





obligation to maintain.—A.-G. ». 
post LONDONDERRY BRIDGE Coprs., [1903] 
389.—IR. 

g. —— Troops in uniform d& on 
duty.}—A. was the owner of a ferry 
on the Orange Hiver, one terminus 
being on the colonial side & one on the 
Griqualand Weert side of the river. 
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said bridge, ld.; for every portmanteau, trunk, ! Held: there was evidence of negligence to support 


or other luggage belonging to any passenger, not 
exceeding 1 cwt., ld.:—Held: the co. were not 
thereby authorised to demand toll in respect of 
passengers, portmanteaus, parcels, etc., passing 
over on the bridge in & upon an omnibus in respect 
of the horses drawing which the proper toll had 
been paid.—PoRTSMOUTH FLOATING BRIDGE Co. 
ae (1843), 6 Scott, N. R. 823; 1L. T. 0.8. 
ao, 

71. ——— Must be 
Simpson, No. 65, ante. 


72. Where journey not effected—Change of 
mind by passenger—After contract with ferry 
owner—Reasonability of toll.|—In an action for 
damages for assault & false imprisonment it 
appeared that pltf. had contracted with defts. 
to enter their wharf & stay there till the boat 
should start & then be taken by the boat to the 
other side. No breach of defts.’ undertaking was 
alleged, but pltf. after entry changed his mind & 
desired to effect an exit from their wharf without 
payment of the prescribed toll for exit, & was for 
a time forcibly prevented :—Held: he ought to 
have been nonsuited. The toll imposed was 
reasonable & defts. were entitled to resist a forcible 
evasion of it.—RoBINSON v. BALMAIN NEW 
Ferry Co., Lrp., [1910] A. C. 295, P. C. 
Annotation :—Refd. Herd v. Weardale Steel, Coal & Coke 

Co., [1915] A. C. 67. 

Liability for improper levy of toll.]—Sce Nos. 
84, 87, post. 


reasonable.| -— A.-G. v. 


Srecr. 2.—DUTIES. 
73. Maintenance of ferry — Readiness.] — 
NEDEPORT (PRIOR) v. WESTON, No. 104, post. 


74. —— All reasonable hours./—R. v. 
GiLEs (1857), 29 L. I. O. S. 126; 5 W. R. 575 ; 
21 J. P. Jo. 324. 

















75. At all times.|—LETToN v. 
GOODDEN, No. 34, ante. 

76. --]—A.-G. Vv. SIMPSON, No. 
G5, ante. 

17. -J—ILTAMMERTON v. DYSART 


(EARL), No. 66, ate. 


78. Good repair.]-— NEDEPORT 
v. WESTON, No. 104, post. 





(PRIOR) 

















79. Suitable boats.|—R. v. GILEs 
(18567), 29 L. T. O. S. 126; 5 W. R. 5753 2l 
J.P. Jo. 324. 

80. .J—It is the duty of the 


owner of a ferry to keep his ferry boat reasonably 
safe & secure. A light cart, drawn by a single 
horse, was being ferried over a river when 
the horse went against a bar placed behind to 

revent horses from slipping off & broke it & fell 
into the river & was lost. It being shown that the 
bar appeared to have become reduced in thickness 
& weakened at the point of fracture, & that the 
floor of the boat was convex & sloped backwards :— 


This bet! was reguated by Ord. 6 of 
1876 of Griqualand West, the sect. 9 


crossing Hts 
of which exempted H.M.’s troops in to the Gr 
uniform & on duty & theiranimalsfrom bound to pay 


paying fare :—Ileld: H.M.’s troops in 


— 


uniform & on duty, & their animais 
the ferry from the colonial 
iqualand West side wore 
the fare. The sect. 
must be confined in its operation to 


a verdict in favour of the owner of the horse.— 
Coote v. LEAR (1886), 2 T. L. R. 806, D. CO. 


81. 
65, ante. 


—— Neglect to maintain—Defence to action for 
disturbance.|—Sce No. 150, post. 


Liability for.|— See Sect. 3, post. 


82. Owner of ferry for carriages—Bound to 
convey carriages & contents.|—WALKER v. JACK- 
SON, No. 100, post. 





—— ——.]—A.-G. v. Simpson, No. 


Sitct. 3.—LIABILITIES. 
SUB-SECT. 1.—IN GENERAL. 


83. Toll improperly levied— Prohibited by 
custom—Action for improper levy.]—PAYNE v. 
PARTRIDGE, No. 87, post. 


84. Excessive amount—Form of informa- 
tion—Single not accumulated general charge.|— 
An information for extortion, stating that there 
is a common passage & ferry boat over the river 
M.; that the usual rates were one penny for a 
man & horse, & two pence for a score of sheep ; 
& that deft., being the common ferry man, did, 
between such a day & such a day, extort from 
divers persons unknown divers sums of money, 
exceeding the ancient rate & price of passage, 
viz. for carrying over one man & a horse two pence, 
& for every score of sheep four pence, etc., is bad ; 
for every extorsive taking is a separate offence, 
& ought to be precisely & distinctly laid; but 
here a number of offences are accumulated under 
a general charge.—R. v. RoBERTS (1692), Carth. 
226; Comb. 193; Holt, K. B. 363; 4 Mod. Rep. 
100: 3 Salk. 198; 1 Show. 389; 87 E. Rt. 286. 
alnnotation :—Consd. R. v. Bowen (1811), 1 Cox, C. C. 88. 





SuB-SECT. 2.-—~FAILURE TO MAINTAIN FERRY. 


85. Indictment.] — NEDEPORT (PRIOR) 
Weston (1443), Y. B. 22 Hen. VI. fo. 14, 
2 Roll. Abr. 140, pl. 4; 16 Vin. Abr. 26, pl. 
Annotations :-—Refd. Huzzy v. Field (1835), 5 Tyr. 855; 

Newton v. Cubitt (1862), 12 C. B. N. 8S. 32; Hopkins v. 

G. N. Ry. (1877), § 2 B. D. 224; General Estates Co. v. 

Beaver, (1914) 3 K. B. 918. Mentd. Godfrey’s Case 

1614), 11 Co. Rep. 42a.; Churchman ». Tuns (1659), 

ard. 2; Paine v. Partridge (1690), 1 Show. 243; 

Cowes U. G. v. Southampton, Isle of Wight & South of 

England Royal Mail Steam Packet Co., [1905] 2 K. B. 

287; Hammerton v. Dysart, [1916] 1 A. C, 57. 


88. .]—GRAVESEND CASE (1612), 2 Brownl. 
177; 123 EB. R. 883. 


Annotalions :-—Mentd. Fazakerley r. Wiltshire (1721), 1 
we a Macclesfield Corpn. v. Pedley (1833), 4 B. & 


pl. 23 : 





—— Erection of bridge for greater con- 
venience—No defence.|—(1) A custom that the 
inhabitants of a particular district have used & 
have a right to pass a certain ferry toll-free is 
good; & if toll be extorted from such an inhabitant 


ferries plying only within the limits of 
Gri ualand West) — War DEPARTMENT 
v. GIBSON BROTHERS (1885), 4 S. C. 
83 —Ss, AF. 
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Sect. 3.—Liabililies: Sub-sects. 2 & 3.) \ 


he may have an action on the case; but no action 
will lie against the ferryman for not keeping a boat 
for the purpose of the ferry, unless some special 
damage ensue. 


(2) But he may be indicted for this neglect; & 
it will be no excuse that he has erected a bridge 
across the river for a common p ze, which is 
more convenient than the ferry. wher of a 
ferry cannot suppress it & put up a bridge in its 
place without licence & ad quod damnum. 


(3) There being an ancient ferry, all the King’s 
people are entitled to pass of common right 
(Hott, C.J.).—PAYNE v. PARTRIDGE (1690), 1 

~ 12; 1 Show. 255; 91 E. R. 123; sub nom. 
PAINE v. PARTRICH, Carth. JO1; Comb. 180 ; 
Holt, K. B. 6; 3 Mod. Rep. 289; 1 Show. 243. 
Anncialiens: fs to (1) Consd. Iveson v. Moore of 1898) 

1 Ld. m. 486; Greasly v. SEE: (ier 2 Bing. 

351; Lyme phllibrown a o. Henley 1834), 1 1 bi Mod. noe. 

222: Lockwood »v. OwFood (it 3 iL. Q. Be 3 
Newton v. Cubitt (1862), 12 © 2 N 8. S23 * chamberlate 
v. West End of London & Crystal Palace Ry. Teeoy 
2B. & S. 617; Cameron v. Charing Cross Ry., Bourhi 
2 Cherny ee Ry. Ahe84) 16 C. B. N.S. 430 ; Ricket 

es 1865), 5 B. & 8S. 156; Mercer be Ronne, 
figoa), 2, ri oan 


A . 224; ct veces ch: 
Refi’ I 


J 


fopkins v. 
ibden v. S owe tigo7) 1 
roa v. *Moore (1698), K. 
Lyme Regis Corpn. v. Henley (1334), 1 Baten N. c “obo; 
merton v. Dysart, {1916]1 A. C.57. As to (3) Retd. 


Clarke v. Bo high een ae , (1909) 2 K. B. res Generally, 
Mentd. R o. Ward (1836), 4 Ad. & El. 3 
88. aaah eae v. GOODDEN, < o. 34, ante. 


89. Action—Only if special damage caused.]— 
PAYNE v. PARTRIDGE, No. 87, ante. 


90. ———-.] — BLISSETT v. Hart, No. 33, 
ante. 


91. Information or presentment—At suit of 
Crown.]—BLissETT v. Hart, No. 33, ante. 


92. Fine.]|—NEDEPORT (PRIOR) WESTON, 
No. 104, sg 





Ue 














93. . GOODDEN, No. 34, ante. 
A.-G. v. SIMPSON, No. 65, ante. 
SUB-SEcT. 3.—Loss orn INJURY TO PROPERTY 


OR PERSONS. 
95. Property—Theft.|A ferryman, common 


innkeeper, or carrier, shall not be discharged if the 
goods are stolen; otherwise of a factor.—SouTuH- 


PART III. SECT. 3, SUB-SECT. 3. 


h. Property — Unfitness of boat.. 
GAUVIN tv. LEGAULT (1917), 24 R. L. 
N.S. 32.—CAN. 


working 
any acc 
reon usi 








ona for its construction & 
t is nevertheless Mable for 
Pi or loss that occurs to a 
the forry through an any 

efect in the gear supplied. whic. 
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COTE’S CASE (1601), 4 Co. Rep. 83b; 76 E.R. 1001; 
sub nom. SOUTHOOT v. BENNET, Cro. Eliz. 815. 


An notations ot Lano v. Cotton (1701), 12 Mod. Rep. 
472 Barnard (1703 133; Kettle v. 
totaal wT 738), Wiles, 118. a, By mons. Darknoll 
a Palm. 523; Paradine es Jane (1647), Aleyn 
Wich ‘cholls ©. Mors (1981), 1 Sid. 36; Boson v, Sandford 


(1888), I gre 101: Hoare 1743), 8 Atk. 44; 
Austin » M. 8. & L. iy. ae 50) 10, Be 454: Peek 
North Staffordshire i 186 ha Cas. ; 
oe sae. ; Harris v. 


Donald v. a a a 

Perry, [1903] 2 BoB 
County Council ie??? < J. . 
(1919) 1 K. B. 


Ry. 
Depository, (1923; rr K .Y ree 


shrim pion v. Hortfordshire 
5; coldan v. aa, 


Py L. E. P. Transport & 
Pratt v. Patrick, [1924] 


96. ——— Thrown overboard—Ferry over- 
loaded.}]—Der B. v. Dr F. (1348), 22 Lib. Ass. fo. 





4, pl. 41; cited in 2 Ld. Raym. at p. 911; 92 
E. R. 108; sub nom. FERRYMAN’s CASE, Palm. 
at p. 551. 

Annotations :—Consd. Forward v. Pittard (785), 1 Term 
Rep. 27 ; hy lor v. cane (1863), 3 KB. & 8. 826. Refd. 
Southco le yh Ni Co. Kep. 83b; Willlams v. 
Lloyd (1628), W o. 179. 

97. —— sur- 





charge a barge, any passenger may cast the things 
out of the barge, in case of necessity, for the safet 
of the lives of the passengers ; & the owners 8 
have their remedy against the ferryman. If there 
be no surcharge, & the danger accrued only by the 
act of God, no default being in the ferryman, every 
one ought to bear his own loss. 


If a tempest arise at sea, levandi navis causa, 
& for the salvation of the lives of the men, 
passengers may cast over the merchandises, etc.— 
Movuse’s Case (1608), 12 Co. Rep. 63; cited in 
2 Bulst. at p. 280; 77 EH. R. 1341; sub nom. 
GRAVESEND BARGE CASE, 1 Roll. Rep. 79. 


Annotations :-—Expld. Bird v. Astcock (1 ot, 2 ult 280. 
Consd. Cope v. Sharpe Ne. 2), (1912) 1 K. Refd. 
Leuw ¢t. Dudgeon Ser) 2 6 W. R. 80; Gua ae a Vv. 
Stamp (1880), 5 C. + 05 : ; Kirby v. *Cheasum (1913), 
30 ‘T. L. R15. Menta, Holmes v. Mather (1875), L. ht. 
10 Exch. 261. 


98. —— During tempest.|—-Movusb’s CASE, 
No. 97, ante. 














99. -] — BARCROFT’s CASE (prior 
to 1648), cited in scala at p. 93; 82 E. R. 932. 
Annotations :—Retd. Kenri v. ggleston (1648), Aleyn, 93; 

Lance v. Cotton (1698), 5 tep. 455. 

100. ——— Goods seubaned in vehicle—Damage 
by water during landing—Whether contract in- 
cluded carriage & landing.J—Pitf. having arrived 
at defts.’ ferry with a phaeton, containing a large 
quantity of jewellery of great weight, paid 5s. 
for the passage of himself & his carriage, which 
was accordingly put on board the boat. On his 
arrival at the other side the carriage was placed 


charged passengers at a part of the 
bank so acquired, which was separated 
from an public place by the pro- 
rictor’s lands. The proprietor sought 
have en trustces interdicted fro 


k. rap sian of defective link seen whether latent or otherwise, embarki discharging ausongers 
—In of ferry erry.}—A county council could be discovered by tho exertion at the pols oint a question :~—Held: the 
was liable for loss of cattle sustained of reasonable skill & nce or by propren r’s proper remedy was an 
through an accident caused by the ordinary reasonable means of terdict against persons actually 
Le of a defective link inquiry} & oxamination.— WHAKATANE troapassitig “Oz = his Jands.—STriRLING 

open which formed part of CouNTY CoUNCIL v. NEWSHAM (1913), WFURD OLYDE NAVIGATION 
Tee ie of a ferry estan ao control 32 a Z. L. R. 746. ie TRUSTEES (1881), 8 Rh. (Ct. of Sess.) 
it ba ig ite duty to havo b ad at ted "I's sidinaonceh ate 18 Sc. L. R. 688.—8COT. 
CouxcrL: 9, Newanan C913), 32 over “private land. }— Trees obtained TIersonsa—\WVant of shpete Ps e 
N. Z. L. QR. 746. aoe from @ riparian proprietor a strip of Wharf insufficiently lighted.) B 

L . ground on the bank of the river to be = alleged that her husband was drowned 
a ape Worki beiaiy de Jerry, dele enaled used solely for the parpoges of widening at the Grand Trunk wharf through tho 
; independent the river, & hav thereafter obtain nogilgence of tho co reason of 
ractor "able t oni negligence. }—Where a by etatute an existing right of ferry thew want of light, & the absence of 


county council in pursuance of a 
pevolution to establish a ferry, enters 


to a contract with an independent a forry service, 


over part of the saree extending above 
= below the strip of ground, established 
& embarked & dis- 


guarus or gatos at the co.'s vee Aoi 
usband fell ovor the wharf & 
drowned :—Held: there was culpable 


Parr IIJ.—Ricuts, Duties AND LIABILITIES oF Ferry OwNER. 


on an inclined plane, extending from the boat to 
the shore, & two of deft.’s men commenced drawing 
it up towards the quay: but owing to ita great 
weight, it ran back & fell into the water, whereby 
the jewellery was damaged. The practice was 
for the owners of carriages to give a small gratuity 
to the persons who embarked or landed their 
carriages, whether these persons were defts.’ 
servants or not. Pltf. had not disclosed to defts. 
the weight or value of the contents of the phaeton. 
The judge having directed the jury to consider 
whether there had been any negligence on the 
part of defts. or their servants :—Held: the 
mere fact of defts. being ferrymen would not 
create an obligation on them to put the carriage 
on board, or to Ciseherse it; & the questions for 
the jury were, whether there was any usage to that 
effect, or if not, whether the carriage had been 
delivered to defts.. & they had contracted to 
receive & land it safely; & if they had, whether 
their placing it at the bottom of the inclined plane 
was a complete & safe landing, or whether the 
subsequent attempt to drag it up amounted to 
negligence. 


The owner of a ferry for carriages is bound to 
convey carriages & their contents.—WALKER v. 
JACKSON (1843), 10 M. & W. 161; 11 L. J. Ex. 
346; 12 L. J. Ex. 165; 152 BE. R. 424. 


Annotations :—Consd. Bamficld v. Goole & Sheffield Trans- 


port Co., {1910] 2 K. B. 94; Long v. District Messenger 
& Theatre Tickot Co. (1916), 32 T. L. R. 596. Refd. 
GN. Ry. v. eee pnore (1852), 8 Exch. 30; Phillips v. 
Clark (1857), 2 C. B. N.S. 156: Cahill v. L. & N. W. Ry. 
1862), 8 Jur. N. 8S. 1063; Chiesman v. 8.S. Modena, 
he Modena (1911), 16 Com. Cas. 292. Mentd. Lebeau 
v. General Steam Navigation Co. (1872), L. R. 8 C. P. 88; 
Shaw v. G. W. Ry., [1894] 1 Q. B. 373; Price v. Union 
Lightcrage Co., [1903] 1 K. B. 750. 


101. ——— Animal—lInjury whilst in owner’s 
control—Defective landing slip.]|—The lessees of a 
ferry provided steam boats for the conveyance of 
passengers, goods, & cattle from A. to B., & also 
slips for landing & embarking, which were, 

encrally, sufficient for the purpose :—IHeld: 
hey were liable for an injury sustained by the 
horse of a passenger, in consequence of the side 


negligence on the part of the co. in not 
having sufficient lights & a to or 
chain to guard against accidents.— 
GRAND TRUNK Ry. Co. v. BOULANGER, 
Cass. Dig. 2nd cd. 733.—CAN. 


oO. Negligence of passcngcr— 
Jumping on boat after gangways with- 
drawn.}—A passenger, arriving on the 
pontoon wharf as a ferry boat was 
8 gout & was a fow foct away 
from the wharf with the Sangways 
withdrawn, attompted to jump aboard 
over the stern bulwarks & was wned. 
In an action by her representatives 
to recover damages from the ferry 
co. :—Held: as there was no proof of 
any nogligence on the part of the co, 
which contributed to the accident but, 
on. the contrary, it appeared that the 
sole cause of the accident was tho 


Warks 








rash act of doceased in attempting 
Lo F he » aboard the ferry boat over the 
br after th 

been withdrawn & 
under way, the co. could not be held 
responsible in dam 
LEvVis FreRRY Co. v. Juss (1905), 35 
S. C. lt. 693.—CAN. 


Pp. Negligence of crcew.}—The 
tickct issued to M., a traveller by 
rail from Boston, Mass., to St. Joh 
N.B., entitled him to cross the St. 
John harbour by at 

attached to the ticke 
in payment of his fare. The 
was under the control & management 
of the corpn. of St. John :—Held: of th 
an action would He against the corr. 
for injuries to M. caused by the 
negligence of the officers of the boat 
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rail of the landing slip, of the dangerous state of 
which they had been forewarned, giving way, 
although the horse was at the time under the con- 
trol & management of its owner.—WILLOUGHBY 
v. HORRIDGE (1852), 12 OC. B. 742; 22 L. J. 0. P. 
90; 16 J. P. 761; 17 Jur. 323; 138 E. R. 1096; 
sub nom. HORRIDGE v. WILLOUGHBY, Saund. & M. 
53; 20 L. T. O.S. 97. 


-.|—See, generally, ANIMALS, Vol. II., 


pp. 275 ef seq.; CarRRiERS, Vol. VIII., pp. 130 
et seq. 


102. ——— Collision.|—A steam fer boat 
started in a dense fog to cross a navigable river, 
those in charge of her having been informed that 
vessels were anchored in or near her track. The 
ferry boat, although navigated with all ordinary 
care, ran into & damaged a ship at ancher :— 
Held: the ferry boat was to blame.—THE 
LANCASHIRE (1874), L. R.4 A. & £.198; 20 L. T. 
927; 2 Asp. M. L. C. 202. 

Annotation :—Consd. The Tranmere, [1920] P. 454. 


.]—See, generally, CARRIERS, Vol. VIII.> 
pp. 5 et seq. 


103. Persons—Broken tackle—Negligence 
crew.|—H., the lessee of a ferry hired of defts. for 
the day a steamer, with a crew, to carry his 

assengers across. Plitf., having paid his fare to 

.» passed across on the steamer, &, while on board, 
was injured by the breaking of a rope, owing to 
the negligence of the crew in the manner of 
mooring :—Held : the crew remained the servants 
of defts., who were, therefore, liable for their 
negligence; &, as the negligence was such as 
would have made defts. liable to a mere stranger, 
& pltf. was on board with their consent, it was 
immaterial that he was a passenger under a con- 
tract with H.— DALYELL v. TYRER (1858), E.B. & BE. 
$99; 28 L. J. Q. B.52; 311. T. O.S. 214; 5 Jur. 
N.S. 335; 6 W. R. 684; 120 E. RR. 744. 


Annotations :—Refd. Farrant v. Barnes (1862), 11 C. B. N.S. 
553; Foulkes v. Met. Dist. Ry. (1880), 5 C. P. D. 157. 


.|—See, generally, Carriers, Vol. VIII, 
pp. 70 et seq. 





of 








during passage.—ST. JOHN CORPN. v. 
McDonaxup (1886), 14 S. Cc. HR. 1 
e gangways had CAN. 
the boat had got g. —— Stcamer improperly secured 
& to landing stage.}—- DRAKE v. DaART- 
MOUTH TOWN (1893), 25 N.S. R. 177. 
—CAN 


ages.— QUEBEC 





Yr. Unfitness of boat.]—Tho 
lesseo of a Govt. ferry having the 
exclusive right of conveying passengers 
across a certain river at a particular 
spot allowed an unsound boat to be 
used at the ferry. In consequence of 
its unsoundness, the boat sank while 
crossing the river, & some of the persons 
in it were drowned :—Held : the lesseo 
e ferry was properly convicted 
of the offence provided for by Penal 
Code, s. 304a.—R. v. BHUTAN (1894), 
I. L. R. 16 All. 472.—IND. 


ohn, 


& @& coupon 
was accepted 
erry 
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FERRIES. 


Part 1V.—Disturbance of Ferries and Remedies Therefor. 


SEct. 1.—DISTURBANCE. 


104. What amounts to—Erection of new ferry 
close to old.]—-So if I have a ferry by prescription, 
if another erects another ferry upon the same river 
near to it, by which my ferry is impaired, this is 
a nuisance to me; for I am bound to sustain & 
repair the ferry for the ease of the lieges, otherwise 
I shall be grievously amerced.— NEDEPORT (PRIOR) 
v. WESTON (1443), Y. B. 22 Hen. VI. fo. 14, pl. 23 ; 
2 Roll. Abr. 140, pl. 4; 16 Vin. Abr. 26, pl. 4. 
Annotations :—Consd. Hopkins rv. G. N. Ry. (1877), 2Q. B. D. 

224; Cowes U. C. v. Southampton, Isle of Wight & South 

of England Royal Mail Steam Packet Co., (1905] 2 K. B. 

287. - Churchman v. Tunstal (1659), Hard. 162; 
Huzzy v. Field (1835), 5 Tyr. 855; Newton v. Cubitt 
(1862), 12 C. B. N. 8S. 32; Gencral Estates Co. v. Beaver, 
{1914] 3 K. B. 918; Hammerton v. Dysart, [1916] 1 
A.C. 57. Mentd. Godfrey’s Case (1614), 11 Co. Rep. 42a; 
Paine v. Partridge (1690), 1 Show. 243. 














105. J—BLIssETr v. Hart, No. 33, 
ante, 

1 06. ——.] —BLACKETER vt. G ILLETT, 
No. 147, post. 

107. ——- ———.]—LETTON vy. GOUDDEN, No. 
34, ante. 

108. —— What amounts to proximity— 


Three quarters of a mile.}—-CHURCHMAN v. TUNSTAL 

(1659), Hard. 162; 145 KM. R. 4382, Ex. Ch.; 

subsequent proceedings (1662), cited in 2 <Anst. 

at p. 608. 

Annotations :—Consd. Huzzcy v. Field (1835), 2. Cr. M. & R. 
432; Newton v. Cubitt (1862), 12 C. B. N.S. 32. Refd. 
A.-G. v. Richards (1795), 2 Anst. 603 ; Lyme Regis Corpn. 
v. Henley (1834), 1 Bing. N. C. 222; Pim v. Curell (1840), 
GM. & W. 234; Hammerton v. Dysart, [1916)1 A. C. 57. 
109. Four hundred yards.|-— 

(1) A declaration in case for the infringement of a 

ferry, described the ferry as being across the river 

M., from ‘‘the township, parish, chapelry, or 

place of B., in the county of C., to the parish 

township, or place of L., in the county of L.” :— 

Held: pltf. might recover under this declaration, 

although he proved a ferry both ways, as well 

from L. to B., as from B. to L., & this description 

did not import a ferry from the whole township, 

etc., of B., to the whole parish, etc., of L., but 











pltf. might recover on proof of a ferry from any 
point within B. to L. 

(2) Under a lease of a ferry, describing it as a 
ferry across a river both ways, a ferry across a river 
one way only will pass. 

(3) Semble: the establishment of a ferry across 
the river M., having its terminus in B., within 
400 yards of pitf.’s ferry, & upon which defts. 
carried passengers & goods for hire in boats from 
B. to L., in itself imported an infringement of 
pitf.’s ferry, for which they might maintain an 
action. 

(4) A right of ferry is a matter in which the 
public are interested, & as to which, therefore, 
reputation is evidence, & so also is a verdict or 
judgment of a ct. of competent jurisdiction touch- 
ing the same right, although between other 
parties. 

The opinion of this ct. is, that in cases where 
reputation is evidence, that is, cases involving 
a general right, in which all the Queen’s subjects 
are concerned, a verdict or a judgment, upon the 
matter directly in issue between the parties, 
although between other parties, is also evidence ; 
not however that it is evidence of any specific fact 
existing at the time, but that it is evidence of the 
most solemn kind, of an adjudication of a com- 
petent tribunal upon the state of facts, & the 
question of usage at that time. But we shall 
greatly extend the rule of law & most probably 
introduce great uncertainty in the mode of 
receiving or rejecting testimony of this sort if we 
apply it to an interlocutory order of this nature, 
not involving any judgment upon the rights of the 
parties (LORD ABINGER, C.B.). 


(5) In a suit where a party seeks to establish a 
right of ferry against a party claiming a hostile 
right, a fortiori, he establishes it against the public 
(Lorp ABINGER, C.B.).—Pim v. CURELL (1840), 6 
M. & W. 234; 151 E.R. 395. 

Annotations :-~As to (1) Consd. Gencral Estates Co. %. 
Beaver, (1914) 3 K. B. 918. Refd. North & South Shields 
Ferry Co. v. Barker (1848), 2 Exch. 136; Cowes U. C. tv. 
Southampton, Isle o Wight & South of England Royal 


Mail Steam Packet Co., (1905]2 K. B. 287 ; Hammerton v. 
Dysart, [1916)1 A.C. 57. As to (2) Refd. Gencral Estates 


PART IV. SECT. 1. 


104i. What amounts to—Erection of 
new ferry close to old.jJ—The Crown 
granted a ferry across a river, between 
the parishes of C. & N., opposite the 
ct. house of the country & communicat- 
ing with the highway on each side 
of the river; the landing uscd on one 
side of the river was about two hundred 
yards above the ct. house :—Held: it 
was an enone of the grantce’s 
right to establish another ferry landing 
at. the same p. .-— FRASER v. DRYNAN 
(1858), 4 All. 74.—CAN. 


104 LE -}t. t. DAVENPORT 
(1858), 16 U. Cc. R, 411.—CAN. 


104 iii. .-}—Under a Crown 
licence the town of B. exccuted a lease 
to pitf. granting the franchise “ to ferry 
to & from the town of B. ta A.,” a 
township having a water frontage of 
about ton or twelve miles, directly 
opposite to B., such lease providing 
only fur one landing place on cach 
side, & a ferry was estublished within 


ii. —— ——. 








the limits of B. on tho one side, to a 
point across the bay of Q., in the 
township of A., within an extension of 
the cast & west limits of B. Defts. 
established another ferry across another 
part of the bay of Q., between the 
township of A. & a place in the town- 
ship of 8. which adjoins B., the termini 
being on the one side two miles from the 
western limits of B. & on the A. shore, 
about two miles from the landing 
place of pltt.’s ferry :-—Held: the 
establishment & use of plitf.’s ferry 
within the limits aforesaid for many 
ears had fixed the termini of tho 
erry, & defta.’ fe was no infringe- 
nent of pltf.’s right.—ANDERSON v. 
JELLETT (1883), 9 S. C. R. 1.—CAN. 


104 iv. ———.]—A., the owner of 
&@ ferry granted him under a Govt. 
settlement, brought a suit to restrain 
B. from running another ferry over the 
Bamc spot where A.'s forry plied for 
hire. 3K. levied no tolls on his ferry, 
but it was not used only for the con- 
veyance of his own servants :— fleld: 





such suit was maintainable.—LuUcH- 
MESSUR SINGH v. LEELANUND SINGH 
(1878), I. L. It. 4 Cale. 599; 3C. L. R. 
427.—IND. 


104 v. —— ——.}-A corpn. em- 
powered by atatute to establish & 
work a steam ferry, but on whom no 
obligation to maintain the fe has 
been imposed, has not the right to 
maintain an action for an injunction 
to restrain a person, who, without 
any title, has cstablished a fe which 
interferes with the profite of the ferry 
worked by the corpn.—LONDONDERRY 
Bripck Comrs. v. M'KEEVER (1890), 
27 L. R. Ir. 86, 464.—IR. 


104 vi. ——.]—The managers 
or prop rotors of a public ferry are 
enti to complain of any person who 
establishes another ferry, without an 
express grant to that effect, either 
within, or sv near the old one, as to 
injure them in any respect.—F RRGUSON 
oe (1815), 18 Fuc. Coll. 15° 





Part IV.—DIstTuRBANCE OF FERRIES AND REMEDIES THEREFOR. 


tone) eet ae Pe C.57. Asto (4) Consd. Dunraven 
yn (1 50), 14 Jur. 1089. hire 
sed Le PP: Cs Cas. tee rt ey a a ee 538; 
~v, ‘Beaver, vere hs 3 to 

sea airy — ‘Devonshire (1882), 8 App. Oss Abe. 
onsrane Mentd. Allen v. Hayward (1845), 7 Q. B. 960. 


110. New passage required for 


ee conveyance.|—-NEWTON v. CuBITr, No. 13, 
anieé. 


111. ——— New terminus erected near to old— 
New terminus must serve different area.|—If there 
be an exclusive ferry from A. & B. it does not 
prevent persons from going by any other boat from 
A. directly to C. though it lie near to B. provided 
it be not done fraudulently, & as a pretence for 
avoiding the regular ferry.—TKIPP v. FRANK 
(1792), 4 Term Rep. 666; 100 E. R. 1234. 


art ria :—Consad. Hussey v. Field SONS 2 Cr. M. & R. 

Newton vy. Cubitt 162). oe Cc. 32; Gencral 

fotcten Co. v. Beaver, [191 918; Hammerton 

v. Dysart, (1916] 1 A. C. aT pata. ine: ” Curell (1840), 

6M. & WwW. 234; Blacketer v. Gillett Serre 9C. B. 26; 

Matthews v. Peache (1855), 20 J. Letton v. 
Goodden (1866), 35 L. J. Ch. 427. 


112. -]—(1) A public ferry is a 
public highway of a special description & its termini 
must be in places where the public have rights, as 
towns or vills, or highways leading to towns or 
vills. It would therefore be actionable to con- 
struct a new landing place at a short distance from 
one terminius of an ancient ferry, & to make a 
practice of ferrying passengers from the other 
terminus & landing them at the new place, from 
whence they pass to the same town or vill in 
which the ancient ferry is, or to the same public 
highway in which it is so established before it 
reaches any town or vill, & by which highway they 
go immediately to the first vill or town, & to all 
the other vills & towns to which it leads. But 
where there is a river or body of water passing by 
several towns or places, the existence of a franchise 
of an ancient ferry over it from point A. on one 
side to point B. on the other, does not preclude the 
King’s subjects from using the water as a public 
highway from or to all the other towns or places on 
its banks, or oblige them on all occasions to pass 
from one terminus of the ferry to the other. 


(2) A person who kept a boat to ply for hire 
& ferry persons across M. H., employed a servant 
to row the boat. This servant was proved to have 
taken a passenger on board in the usual manner, 
& to have carried him at his request from one 
terminus of an ancient ferry to a place within 
half a mile of the other terminus :—Held: as the 
servant acted at the time in his ordinary course 
of employ by his master, the master would be 
answerable for his act, had it amounted to an 
infringement of the ancient ferry. 


(8) It is quite clear that a ferry is a franchise 
which none can set up without a licence from the 
Crown (LORD ABINGER, C.B.). 


A public ferry ... is a public highway, of a 


Co. v. Beaver, pars [tbt6}7 A.C B.918. Asto(3)Refd. Hammer- 
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of carrying from one point to the other all who are 
going to the nearest town or vill to which the 
highway leads on the other side. Any new ferry, 
therefore, which has the effect of taking away such 
passengers, must be injurious (LORD ABINGER, 
C.B.).—Hvuzzey v. FIELD (1835), 2 Cr. M. & R. 
432; 5 Tyr. 855; 4 L. J. Ex. 239; 150 E. R. 
186; sub nom. Hussey v. FIELD, 1 Gale, 165. 


Annotations :—.As to (1) Consd. Cory v. Yarmouth & Norwich 
Ry. ete: 3 Hare, 593; Newton v. Cubitt (1862), 12 

. 8.32; Hammerton v. Dysart, [1916] 1 A. C. 57. 

Reta. ite v. ee 1840),6 M. & W. North & 


234; 

erry v. ear ke ; Exch. 136; 

Blacketer v. Gillett (i 850 ,14L.7T.0.8 ; Matthews 
v. Peache (1855), 2 cP : Ho ne . "Ga. N. Ry. 
1877), 2Q. B. D. 224. . Limpus v. London 
eneral Omnibus Co. (1862), 1 H. & Cc. 526; Lloyd v. 
Grace, Smith, [1911] 2 K. B. 489. ae to 3 ) Consd. 
Cowes U. C. v. Southampton, Isle of Wight & South of 
England Royal Mail Steam Packet Co., [1905] 2 K. B. 287 ; 








General Estates Co. v. Beaver, pera 2 K. B. pag 

Hammerton v. Dysart, (1916) 1A Refd. A.-G 

v. Simpson, [1901] 2 Ch. 

113. —— ~——.]—Dixon v. CURWEN, 
[1877] W. N. 4. 

114. Carriage of any person—Otherwise 


likely to use ferry.|;—NortTH & SouTH SHIELDS 
Ferny Co. v. BARKER, No. 6, ante. 


115. Construction of railway—Close to 
ferry.|—-Declaration that before & at the passing 
of ‘‘ An Act for making a railway from the city 

of Chester to Birkenhead,’ pltf. was & thence 
hitherto had been owner of a ferry across the 
Mersey, from Tranmere to Liverpool; that by 
the said Act defts. were empowered to make a 
railway, with all necessary stations, etc., com- 
mencing at, etc., in Chester, & terminating at or 
near G., in Birkenhead. The declaration then 
stated a sect. of the Act whereby the co. were 
prohibited making a railway from the station at 
or near G. to, or to communicate with Woodside 
ferry until a branch railway should have been 
made from the main line to Birkenhead & Tranmere 
ferries; & alleged that defts. wrongfully, & for 
the purpose of evading the Act opened a railway 
from G. station to & to communicate with the 
shore of the Mersey between Woodside ferry & 
Birkenhead ferry & near Woodside ferry, & 
conveyed passengers, etc., along the same to the 
G. station, although no branch railway had been 
made from the main line to Tranmere ferry, in 
contempt of the Act, & to pitfs.’ damage, etc. :— 
Held : on general demurrer, (1) the declaration was 
bad, inasmuch as it did not contain any averment 
that defts. had made a railway to, or to com- 
municate with Woodside ferry, or anything which 
amounted in terms to an infringement of the Act. 


(2) Had the declaration contained such an 
averment, the action might have been maintained 
without any allegation of special damage, the 
prohibition being obviously for the special pro- 
tection of a particular person. Pe rae Tw 
vy. CHESTER & BIRKENHEAD Ry. Oo. (1848), 1 








special descri tion, & its termini must be in places toe ly a L, J. Bx. 4945 11 L, T. 0. 8. 270 ; 
where the public ae ee as towns or , or 

highways leading to towns or vills. The right of 116. ——— Access to ferry obstructed.J|—R. »v. 
the grantee is, in the one case, an exclusive right GREAT NORTHERN Ry. Oo., No. 60, ante. 

115 1.—— Cons‘ruction of railwa the f , & carried passe & goods 116i. Access to ferry obstructed. 
—Olose to ferry. rtain cos. rare which caine by their mailiea overt the -—On the facts: coe ee deft., being 
appointed by 26 Geo. 3, o. 58 (Ir.), river, haba he fe limits, but did the lessee of the ordnance departmen 
for & a bri not o y extra or so do had no right to obstruct the road 
or a river & they had power —Held: thie was @ disturbance of tho leading to the Niagara Falls ferry, & 
to ei SCE a fe right of ferry, & of the tolls.—LEAMY ce was ered of a nuisance in so 


00 thelr 
terminus at a place within G the limite of 


J wa—VOL. Xxiv. 


. Wa aoe De bg topeair 8 Ry. Co. 


Te ae Davis, R. v, 
cae ), 11 vu ‘Oo. R. 340.—CAN, 
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117. —— Erection of bridge—Close to ferry.}— 
N.t. CAMBRIAN Ry. Co., No. 31, ante. 

118. —— —_— ——.]—The_ owner of a ferry 


cannot maintain an action for Joss of traffic 
caused by a new highway by bridge or ferry made 
to provide for a new traffic. Qu.: whether 
the exclusive right: of the owner of a ferry extends 
beyond the carriage of passengers by boat. 


A railway co., under the authority of their Act, 
constructed across a river, half a mile above an 
ancient ferry, a railway bridge & a foot bridge, 
the foot bridge being used by persons going to the 
railway station & also to other places. The 
traffic across the ferry fell off, & the ferry was 
given up. The owners of the ferry claimed com- 
pensation under Lands & Railways Clauses 
Acts :—Held: no compensation could be re- 
covered: (1) on the ground that an action could 
not have been maintained for disturbance of the 
ferry in respect of the traffic either by the rail- 
way or by the foot: bridge, if they had been erected 
without the authority of an Act; (2) on the 
ground that, the injury to the ferry being 
occasioned, not by the construction but by the 
working of the railway, the ferry had not. been 
injuriously affected within Lands Clauses Act or 
Railways Clauses Act. 

(3) He [the owner of a ferry] is the owner of a 
particular description of monopoly, which the 
law allows to be created from its being presumed 
to be for the public advantage (per CuR.). 


(4) We apprehend that the owner of a ferry 
has not a grant of an exclusive right of carrying 
passengers & goods across the stream by any 
means whatever, but only a grant of an exclusive 
right to carry them across by means of a ferry 
(per CUR.).—HOPKINS v. GREAT NORTHERN Ry. 
Co. (1877), 2 Q. B. D. 224; 46 L. J. Q. B. 268; 
36 L. T. 898; 42 J. P. 229, C. A. 


Annotations :—As to (1) Consd. Cowes U. C. v. Southampton, 
Isle of Wight & South of pelend Royal Mail Steam Packet 
Co., [1905] 2 K. B. 287. Folld. Dibden r. Skirrow, [1908] 
1 Ch. 41. Consd. Hammerton v. Dysart, (1916] 1 A. C. 
57. Refd. General Estates Co. v. Beaver, [1914] 3 K. B. 
918. 48 to (2) Refd. G. W. Ry. v. Swindon & Cheltenham 
Ry. (1884), 9 App. Cas. 787. As to (3) Refd. Hammerton 
v. Dysart, {1916} 1 A. C. 57. <Asto (4) Consd. Dibden v. 

h. 41. Generally, Mentd. Parkdale 
Corpn. v. West ee 12 App. Cas. 602; North Shore 
iG Aor (1889), 61 L. T. 525; A.-G.v. Met. Ry., (1894) 








117 i. Erection of bridge.}— 117 iii. 
Nominal damages & costs awarded 
against deft. for infringing the a river, whereb 


rights of pltf.’s ferriage, by building 
a scmporns bridge across the river, 
deft. ving removed the bridge.— 
GALARNEAU ¥. GUILBAULT (1889), 16 
S. Cc. R. 579.—CAN. 

117 i. —— ———.}-The Crown, 8 
having ted to suppliant certain 
ferry rights over a river between two 
cities, subsequently certain 
property to two railway cos. to be 

for the construction of a bridge 
across the river between the citics, 
& also gave rnussion or license to 
a railway co. to extend its track over 
certain property belo to the 
Dominion Govt. on one side of the 
river, to enable the co. to e closer 
connection with an electric co. :— 





All. 136.—CAN. 





of any contract arising out of the grant. 
of the ferry; & the Crown was not 
Hable to mapebent in dani — 
BRIGHAM ». H. (1900), 20 C. L. T. 
423; 6 Kxch. U. R. 414; 308. Cc. RB, 
620.—CAN. 


without 


ass in his boat, 


——.]}~—The mere con- 
struction of a railway bridge across 
the profits of the a 
ferry are reduced, does not entitle the 
owncr to claim damages.— RAMESWAR 
SINGH v. SECRETARY 
ao (1907), I. L. R. 34 Calc. 470.— 


> Interference with ferry 
anted by Crown.}—The charter of 
redericton which gives the corpn. 
power to establish & te 

within the limits of the city, does not 
take away the right to a ferry pre- 
viously granted by the Crown, nor 
authorise interference with such proe- 
existing ferry.—-UNIVERSITY OF NEW 
BRUNSWICK v. MCCLUBKEY (1864), 6 


g bouts within ferry 
9, s. 1, as well as the 
common law, authorises a wean to 
use his own boat within the ita of a 
ferry for business or 
showing 

occasion for allowing any person to 
rovided such person 
%2 not a traveller, & 


t. Usin 
limits. }—9 Vict. c. 
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119. ——— ——.]—DIBDEN ». SEmRRow, 
No. 43, ante. 
120. Provision of transit to meet new 





traffic—Large additional population.])—-NeEwTon 
v. CuBITT, No. 13, ante. 














121. -]—HOPKINS t. GREAT NORTHERN 
Ry. Co., No. 118, ante. 
122. Different from that of ferry 


owner.}—CoWESs URBAN COUNCIL v. SOUTHAMPTON, 
IsLE OF WIGHT, & SOUTH OF ENGLAND Roya 


l Mai STEAM PACKET Co., No. 41, ante. 





128. Neither increasing profits 
or burdens of owner.|—HAMMERTON v, Dysarr 
(Kant), No. 66, ante. 


124. —— -}—GENERAL Estates Co. v, 
Braver, No. 414, ante. 


125. By servant of disturber—Liability of dis- 
turber.J]—HlU2zEyY 1. FIELD, No. 112, ante. 








SECT. 2, — REMEDIES. 
SuB-SECT. 1.—IN GENERAL. 


126. Right established against disturber—- 
Thereby established against public.)}—LPim 7. 
CURELL, No. 109, ante. 


127. No obligation to maintain ferry—Deprives 
sola of right of remedy.}—L&TToN +. GGOODDEN, 
No. St, ante. 


SubB-SECT. 2.—NATURE OF REMEDY. 


128. Action for quiet ossession— Whether 
action lies.)—CHURCHMAN v. TUNSTAL (1662), cited 
in 2 Anst. at p. 608; 145 E. R. 9813; previous 
proceedings (1659), Hard. 162, Ex. Ch. 


Annotations :-—Consd. Huzzey v. Field (1835), 2 Cr. M. & R. 
432; Hammerton v. Dysart, (1916) 1 A. C. 57. Refd. 
A.-G. v. Richards (1795), 2 Anst. 603 ; Lyme Regis Corpn 
v. Henley (1834), 1 Bing. N. C. 222; Pim v, Curell (1840), 
ae & W, 234; Newton v. Cubitt (1862), 12 C. B, N.S 


129. |—ILLTON tv. 
(LORD), No. 2, ante. 








SCARBOROUGCI 


ervitte for carrying.—Ives vr. CALVE 
(1847), 3 U. C. R. 464.—CAN., 





, Running of  oppositio: 
Serry.—Where a right of ferry wa 
claimed as ey ouonant to certail 
villages :—Held: the grant of suc! 
right by the Crown would not b 
destroyed by mere non-user withou 
waiver, hor by the running of a 
opposition ferry.—-NITYAHARI Ro 
». DUNNE (1891), I. L. R. 18 Cak 
652.—IND. 


OF STATE FOR 


ferries 


PART IV. SECT. 2, SUB-SECT. 1. 
b. Who may sue—Grantor of lea 
—Lease not under seal.}--The Crow 
ted a right of ferry to A., wh 
eased by writing not under seal to J 
C. disturbed the right of forry :—Helc 
the right to sue was in A., & not in B.- 
Whey HOGAN (1850), 7U. CG. 


PART IV. SECT. 2, SUB-SECT. 2. 


oe. Injunction.J~—Firk Fesry TRt 
TEES © DYBART MAGISTRATES (182' 
6 Sh. (Ct. of Seas.) 265.—8COT, 


d. Action for damages — Nomt 


leasure, freely & 
is motives or 


nothing be 


Part 1LV.-—DistURBANCE OF FERRIES AND REMEDIES THEREFOR. 


130. ——— ——— Exaction of penalties the alter- 
native phy se Raa sag of proceedings.|— 
LETTON v. GOODDEN, No. 34, ante. 


131. Quo warranto.]|—Quo warrunto lies for a 
ferry.—R. v. REYNELL (1742), 2 Stra. 1161; 93 
Ih. R. 1100. 

Annotation :-—Refd, lt. v. Marsden (1765), 3 Burr. 1812. 


132. At sui¢ of Crown.]—BLisserr v. 
Iiart, No. 33, ante. 


See, generally, ChOWN Practice, Vol. XVI., 
pp. 353 ef seq. 


133. Injunction-—Before defendants’ answer.]|— 


Injunction before answer to restrain other ferry- 
boats, denied. 


As it was not shown that plitfs. kept up sufficient, 
ferry boats to carry passengers, etc., I denied 
the motion (Lorp LARpWICKE, ©.).—ANON. 
(1750), L Ves. Sen. 476; 27 Ie. R. 1152, LC. 














134. Interim  injunction.] — Pency ce. 
THOMAS (1881), 28 Sol. Jo. 533, D. C. 
INJUNCTIONS. 
135. Action.|—Buisserr v. HART, No. 33, ale. 
136. ——.]—Iluzzey v. Fitnp, No. 112, ante. 
137, ———.|—-P1M v. CURELL, No. 109, ale. 
138. -}—LUAMMERTON v. DYSART 
No. 66, ante. 


139. Proceedings to recover penalty — Under 
statutory authority—Statutory right of ferry.}|— 
Nortu & SouTil SHIELDS FerRy Co. v. BARKER, 
No. 6, anie. 


140. —— —— ——.|—LrErron v. GOODDEN, 
No. 34, ante. 


141. Appointment of receiver—Of earnings of 
alleged disturber—Pending trial of action.]— 
PrERcY v. THOMAS (1884), 28 Sol. Jo. 533, D. ©. 

Compensation.|—Sce COMPULSORY PURCHASE OF 
Lanp, Vol. XI., pp. 144, 147, Nos. 280-281, 310. 


SUB-SECT. 3.—HKVIDENCE. 
A. In General. 


See, gencrally, EVIDENCE, Vol. XXII, pp. 1 ct 
&cq. 


142. Maintenance of ferry by plaintiff—Whether 
necessary.|—-GrAVESEND CaAsE (1612), 2 Brownl. 
177; 123 &. R. 883. 

Annotations :—Mentd. Fazakerlcy 1. Wiltshire (1721), 1 


oo 462; Macclesfield Corpn. rv. Pedley (1833), 4 B. & Ad. 


143, ———-  ——.]—Buissett v. Hart, No. 33, 
ante. 


144, Payment of toll.|—Puren v. KueNnpAL, No. 
150, post. 


145. Reputation.|—-Pim v. CurrELL, No. 109, 
ante. 


-.|—See, generally, EvIDENCE, Vol. X XII., 
pp. 123 et seq. 
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146. Judgment or order of court—Only if final 
— interlocutory.;—Pim v. CUuRELL, No. 109, 
ante. 


-.|—See, generally, EVIDENCE, Vol. XXII., 
pp. 283-285, 296-300, 304-307, 308-311. 


147. Fraudulent intent of defendant.|] — A 
count alleged that deft., contriving to disturb 
pltfs. in the enjoyment of their ferry, injuriously 
& against their wills carried passengers across 
the river near pltfs.’ ferry, per quod, they had been 
deprived of profits of their ferry, & disturbed in 
the possession of it:—Held: upon motion in 
arrest of judgment, the count disclosed a good 
cause of action, & was not bad for omitting to 
aver that deft., in carrying near pltfs.’ ferry, 
either intended to defraud pltfs. or to set up a new 
ferry.— BLACKETER v. GILLETT (1850), 9 C. B. 26 ; 
1L.M.& P. 88; 19L. J.C. P. 307; 14L. T. 0.8. 
3515 14 Jur. 814; 137 E. R. 800. 

Annotations :—Refd. Matthews v. Peache (1855), 2 


413; Nowton v. Cubitt (1859), 5 CG. B. ON. S. 
Hammerton v. Dysart, [1916] 1 A.C. 57. 


J. P. 
627 ; 


B. What Proof of Right Required. 
148. Proof of possession.|—GRAVESEND CASE 
(1612), 2 Brownl. 177; 123 E. R. 883. 


Annotations :—Mentd. Fazakerley_v. Wiltshire (1721), 1 
one 462; Macclesfield Corpn. v. Pedley (1833), 4 B. & Ad. 








149. Sufficient.|—BLissErr v. Harr, No. 
33, ante. 
150. ——.]—(1) The owner of a ferry 


demised it to A. by parol at a certain annual rent. 
The latter, at the end of a few weeks, finding it 
unprofitable, proposed to become the servant of 
the former as boatman, & to account to him for all 
moncy reccived from passengers, upon being 
allowed fixed daily wages. This was assented to 
by the owner of the ferry, & A. became his servant, 
& received the stipulated wages :—Held: there was 
a surrender of A.’s interest in the ferry by act & 
operation of law. 


(2) In an action on the case for the disturbance 
of a ferry, it is sufficient for pltf. to prove that he 
was in possession of the ferry at the time when the 
cause of action arose. It is not necessary for 
pltf. to allege in his declaration, or to prove at the 
trial, the payment of any specified sum for passage 
money. (3) Neglect of duty on the part of the 
owner of the ferry is no answer to the action, 
although the Crown may, on that ground, repeal 
the grant by scire facias or quo warranto. (1) The 
owner of a ferry must have a right to use the land 
on both sides of the water for the purpose of 
embarking & disembarking his passengers, but he 
a not have any property in the soil on either 
side. 

Qu.: whether a ferry can beYdemised without 
deed.—PETER v. KENDAL (1827), 6 B. & C. 703; 
51. 7.0.8. K. B. 282; 108 FE. R. 610. 

Annotations :—As_ to (3) Refd. Hammeorton v. Dysart, 
(1916) 1 A.C, 37. 48 to (4) Refd. Rv. G. N. ity (1849), 
14 Q. B. 25; NM. ve. North & South Shiclds Ferry Co. 
eae 22L. J. M.C. 9; Matthews v. Peache (1855), 20 


. P. 244; Royal v. Yaxley (1872), 20 W. R. 903; A 
v. Simpson, [1901] 2 Ch. 671. 


161. ——.]—TROTTER v. Harris, No. 51, 
ante. 








damages awarded— Disturbance abated.} 
—Noiminal damages & costs awarded 
bs gt deft. for infringing the rights 
of the pitf.’s forriage, by building a 
temporary bridge across the river, 
deft. having removed the bridge 


GALARNEAU tv. GUILBAULT (1889), 16 
8. C. R. 579.—CAN 


PART IV. SECT. 2, SUB-SECT. 3.—-B. 
e. That defendant received puy- 


ment.}—In an action for disturbing 
7 pltf.’s ferry, it is not n 


pve that deft. received payment.— 
ad v. OLIVER (1829), Dra. 9.— 


Ga2 
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Sect. 2.—Remzedies: Sub-sect. 3, B.; sub-sect. 4. 


Parts V. & VI.) 


152. Claim of ferry both ways—O one way 
proved—Judgment as to right proved.|—In case 
for disturbing the enjoyment of an ancient ferry, 
the declaration stated that pltfs. were possessed 
of an ancient ferry across the Thames, to & from 
A. from & to B. The only pleas were, not 
possessed, & that there was not such an ancient 
ferry. The only right proved was an ancient 
right of fe from A. to B.:—Held: the right 
alleged was divisible & pltfs. were entitled to have 
the verdict entered for so much of the right as was 
proved.—GiLEs v. GROvES (1848), 12 Q. B. 721; 
6 Dow. & L. 146; 3 New Pract. Cas. 202; 17 
L. J. Q. B. 323; 11 L. T. O. S. 483; 12 Jur. 1084 ; 
116 E. R. 1041. 


Annotations :-—Mentd. Rochdale Canal Co. v. Radoliffo 


FERRIES. 


Cie) 18 Q. B. 287 ; Withors v. Parker (1860), 6 Jur. N. 8. 


Ownership of land.]—-See Part I., Sect. 2, sub- 
sect. 2, ante. 


SuB-sEctT. 4.—DEFENCES TO ACTION FuR 
DISTURBANCE. 


153. Neglect of duty by ferry owner— No 
defence.|—-PETER v. KENDAL, No. 150, ante. 


Passengers carried to new terminus—Such 
ie capete serving different area.|—Sce Nos. 111, 
113, ante. 


New & different traffic.]—Sec Nos. 13, 41, 44, 
66, 118, ante. 


Part V.—Extinguishment or Relinquishment of Ferries. 


154. By licence.}] —Paynr v. Parrnincr, No. 
87, ante. 


155. Operation of law— Surrender of lease of 
ferry.}—PETER v. KENDAL, No. 150, ante. 


156. By statute — Extinction of ancient ferry— 
By establishment of statutory ferry.])—NorrH & 
rae SHIELDS FERRY Co. v. BARKER, No. 6, 
caunte. 


157. Substitution of bridge for ferry.]— 
The owner of a ferry obtained an Act of Parliament 
enabling him to build a bridge, instead of the ferry, 
& to take tolls thereon; & enacting that any pcrson 
who should evade the payment of the tolls by con- 
veying, or assisting to convey, passengers, etc., 
across the river, within the limits of the ferry, 
otherwise than by the bridge, should forfeit & 
pay 40s. for every such offence, to be recovered in 
a summary way before a justice of the peace, & 
levied under a warrant to be issued by such justice ; 
& that one moiety of such penalty should be paid to 
the informer & the other to the owner of the bridge; 
& that, where no sufficient distress was found, the 
offender might be committed for non-payment of 
such penalty ; & that any party aggrieved might 
appeal from any order of a justice, under the Act, 
to yee sessions, but no order or proceedings 
in the execution of the Act should be removed by 
certiorart or any other suit or process to any ct. 
of record at Westminster. On a motion to restrain 
a railway co., whose terminus was within the limits 
of the ferry, from conveying railway passengers 





PART IV. SECT. 2, SUB-SECT. 4. 
{. Omission to furnish accommo- 


PART V. 


across the river in steamboats :—Held: although 
the Act which substituted the bridge for the ferry 
gave the owner of the bridge no right of action 
against persons cvading the tolls, yet, if he were 
entitled to recover penalties against offenders under 
the, Act, de die in diem, the ct. would protect him 
by injunction from the infringement of his right.— 
Cory v. YARMoUTH & NorwicH Ry. Co. (1844), 
3 Hare, 593; 3 Ry. & Can. Cas. 524; 67K. BR. 516. 
Annotations :—Refd. Hammerton v. Dysart, [1916] 1 A. C. 


57. Mentd. Porkins v. L. & N. W. Ry. (1874), 1 Ry. & 
Can. Tr. Cas. 327. 


158. -]--WADMORE v. DEAR, WAD- 
MORE v. ARIES (1871), L. R. 7 C0. P. 212; 1 Hop. & 
Colt. 687; 41 L. J. OC. P. 49; 26 L. T. 283; 86 
J.P. 328; 20 W. R. 239. 

Annolation :—Montd. Nesbitt v. Mablethorpe U. C., [1918] 








159. —— .]—By a local Act, the owner of 
a ferry was empowered to substitute a bridge for 
the ferry, & to set up toll gates or turnpikes & 
toll houses ‘‘in, upon, across, or near to the said 
bridge, or at or upon any of the approaches or 
communications therewith ; & from time to time 
to remove the same & set up others in licu thereof, 
at the same place or at any other place upon any 
part of the said bridge or approaches, & to demand 
& take tolls or pontage thereat.’’ The toll gates 
were, some time after the erection at a point near 
the bridge, removed, & others erected at a spot 
distant 902 yards from the bridge :—Held: the 
new toll gates were not placed within a reasonable 





residenters in a neighbouring village 
brought an action for count & reckon- 


atlas i 1571. By statute— Substitution of Ped : 
The paieion Mo furnish fall acsom.  Oridge for ferry.}—An Act of Parlia- Wiecid at ths oF Oe ee ee coat 
modation to any naiabes of Teranns ee eee rg pen ey se as a substitute for the ferry, pursuers 
ffe themselves to be ferried over SOU Loew © were not entitled to insist nst 


4) 
is no defence to an action for a dis- 
turbance of an admitted right. 


over a river where there had formerly 
been a ferry, on condition either that 
the trustees should com 
proprictor of the ferry. 

did not avail themselves of this power i 


him for count & reckoning, or to have 
the bridge declared toll free, whenever 
it was shown that the proprietor had 
received the compensation provided 
by the statute in the case of the trustecs 


nsate the 
he trustees 


. Ferry monopoly given by statute but the proprietor of the fe buil —CUM- 
1 No, (allegation "in \claim-—OF injury & bridge’ at his own cost, & levied Tesolving to build the, bridge —Cum- 
“ plaintiffe—By acts of defendant.|\— thereupon the rates formerly charged (Ct. of Seas.) 885; 24 Sc. Jur. 620; 1 
AST NDON CORPN. v. WILLIAMS for the use of the ferry boat. Several Stuart, 875.—SCOT pe, : 
(1882), 2 KE. D. C. 179.6. AF. years afterwards cortain fouars &  "CUarl, O!b. ; 


Part VI.—TAXATION AND RATING OF FERRIES. 


distance from the bridge under the statute, & 
that toll could not be legally demanded thereat.— 
eae v. YAXLEY (1872), 36 J. P. 680; 20 W. R. 


160. --— ——- Compensation to ferry workers 
-——For loss of employment.]|—Under a local Act 
of 1905, empowering defts. to construct a bridge 
over a river in substitution for a ferry, the powers, 
rights, & duties of the trustees constituted under a 

revious local Act for establishing the ferry were 
en over by & vested in defts. At the time of 
the coming into operation of the Act of 1905 
pltis. were in the employ of the trustees as ferry- 
men, The Act of 1905 provided (inter alia) that 
defts. should pay compensation to any officers 
& servants in the regular employment of the 
trustees who should not be retained by defts. in 
the same or similar office or employment & at the 
salary & on the terms & conditions in, at, & on 
which they respectively were employed by the 
trustees at the date of the signing & scaling of 
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the contract for the construction of the bridge in 
respect of any loss of office or loss or diminution 
of salary or income by reason of the transfer of the 
undertaking by the trustees to defts., the amount 
of such compensation, in default of agreement, to 
be determined by arbitration. During the time 
that the bridge was being built pltfs. were retained 
in the employment of defts. as ferrymen at the 
same wages & remuneration as they had previously 
received. When the bridge was completed & the 
services of pltfs. were consequently no longer 
required, defts. determined the employment of 
pltfs. as ferrymen. Pltfs. claimed a declaration 
under the sect. that cach of them was entitled 
to compensation for the loss of his employment 
as ferryman, & consequential relief :—Held: in 
these circumstances all that pltfs. were entitled 
to was a week’s wages in lieu of the week’s notice 
which they had the right to receive from defts.— 
LATTER v. LITTLEHAMPTON UnBAN [DISTRICT 
CounciL (1909), 101 L. T. 172; 73 J. P. 426; 
8 L. G. R. 211, C. A. 


Part Vl—Taxation and Rating of Ferries. 


» gencrally, INCOME TAX; Rates & RATING. 


161. Ratability of tolls—Owner not resident 
within area of termini.]—The owner of the ferry 
residing in a different parish, but taking the profits 
of the ferry on the spot by his servants & agents, 
is not ratable for such tolls in the parish where they 
were so collected, & where one of the termini of the 
ferry was situated, & on which shore the ferry 
boats were secured by means of a post in the 
ground ; the soil itself at the landing places being 
the King’s common highway ; & the owner of the 
ferry having no property in, or exclusive possession 
of it.—WILLIAMS v. JONES (1810), 12 East, 346 ; 
104 K. R. 136. 


Annotations :— pid. kh. v. Nicholson (1810), 12 Kast, 330. 
Refd. li. v. & Irwell Navigation Co. (1829), 9 


A Mersey 
B.&C.95. Mentd. Ql. ». Baptist Mill Co. (1813), 1 M.&S. 
612; QR. wv. North Curry (1825), 4 B. & C. 953; BR. v. 


Bristol Dock Co. (1841), 1 Q. B. 5353 Electric Telegraph 
Co. v. Salford Overscers (1855), 11 Exch. 181. 


162. -|—The lessee & occupier of an 
ancient & exclusive ferry, not being an inhabitant 
resident within the township in which one of the 
termini of the ferry is situated, is not liable to be 
rated there for any share of the tolls of such ferry : 
for supposing a ferry to be real property, it is not 
such real property as is mentioned in Poor Relicf 
Act, 1601 (c. 2), the occupancy of which subjects 
the party to the relief of the poor of the place ; 

the cases where parties have been held 
ratable in respect of the occupancy or receipt of 
tolls, apart from the question of inhabitancy, have 
een where they at the same time occupied real 
visible property connected with such tolls in the 
place where they were rated. 


The owner of the ferry may be said, perhaps, 
to have a right to make a special use of the high- 
way; but he cannot be said to have the occupation 








PART VI bour Comrs. does not exclude the right 

$ of the City of Montreal to tax or control 
ferries, within its limits.—LONGURUIL 
©. MONTREAL CITY 
(1858), 15 8. Cc. R. 566.—CAN. 


h. Right of Montreal City—To tax 
or control ferries—lVithin ita limits. 
e jurled ete of ai 


NAVIGATION Co. 
Th the Montreal Har- 


of the highway (LoRD ELLENBOROUGH, (..J.).— 

hR. v. NicHotson (1810), 12 East, 330; 1 Bott, 

6th ed. 80; 104 E. R. 129. 

{nnotations :-—Folld. R. v. St. Mary, Pembroke (1851), 15 

: aia Jo: 336. Consd. lh. v. North & South Shiclds Ferry 
Co. (1852), 1 KE, & B. 140. Refd. R.v. Milton (1819), 3 
KB. & Ald. 112. Mentd. 2. v. Bath Corpn. (1811), 14 Kast, 
ht. r. Palmer (1823),1 B. & C. 546; KR. v. North Curry 
ee ee & C. 953; R. v. Bristol Dock Co. (1841), 
1 Q. B. 535. 





163. Owner not occupying local realty.]— 
R. v. NICHOLSON, No. 162, carte. 











164. J—R. v. Sr. MARY, PEMBROKE 
(1851), 15 J. P. Jo. 336, 
165. ——— Owner possessing property in termini 


—Rate in respect of profits of land.]—By a local 
Act, a co. was authorised to maintain a ferry by 
boats between N. & S., towns on opposite sides 
of the T'yne, which is there a navigable tide river, 
to erect ferry houses & offices on each side of the 
river for the habitation & use of the ferrymen 
managing the ferry, & the convenience of persons 
using it, to make & repair causeways at the 
landing places, & to make roads from the ferry on 
each side of the river, & purchase lands necessary 
for the purposes of the Act; & to receive tolls 
for the passing to & over the ferry. The co. were 
rated to the poor of the township on the north 
side, as occupiers of a ‘‘ ferry, landing & tolls 

in a sum including half the net value of the tolls :— 
Held: (1) the tolls could not be rated, either 
directly as being connected with real property 
occupied in the township & as thus ceasing to be 
incorporeal, or indirectly by taking them into 
account as profit of the lands ; (2) the land should 
be rated on an estimate of the rent which might 
be obtainable for it in consideration of its being 


k. Landt places of ferry in 
._ separate parishes—What coal may 
v ILLANDERS 


assess.}-—ANDERSON 7 
(1853), 1 W. R. 375.—SCOT. 
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available for the purpose of carning the tolls ; 
(3) the ratable value of the land in question could 
not be ascertained by dividing the profits in the 
proportion of the land occupied in the two town- 
ships & the length of the transit.—R. v. Nortu & 
SouTH SHIELDS FERRY Co. (1852), 1 E. & B. 140 ; 
ED ear Cas. 849; 22 L. J. M. C. 9; 20 
. O. S. 89; 17 J. Pp, 21; 17 Jur. 181; 118 
i R. 300° 


Annotations :-— ste 10 (3) Rete. a v. Bedminster Union Assint. 
Com. (1876), 45 L. J. 17. Generally, Mentd. 8 ae 
aye v. Dorking, Cherny acicne (1854), 7 Ry. & Can. * Cas 


166. Ratability of termini— Ratable value— 
How ascertained.|—R. v. Nortro & Sovutu 
SHIELDS FERRY Co., No. 6, ante. 


167. Assessment of income tax -— Exemption 
from all taxes by statute—Tax imposed subsequent 


FERRIES. 


to statute.|—A ferry was established by & 
maintained under a local Act of 1790, which was 
to be deemed to be a public Act, & contained a 
provision that the then proprietors, or their 
respective heirs or assigns, ‘‘ shall not be rated or 
assessed for or toward the payment of any tax, 
rate, or assessment whatsoever, parliamentary 
or parochial, for or in respect of the said ferry 

:— Held: the exemption granted by the 
statute extended to parliamentary taxes whether 
in existence at the date of the Act or not, & there- 
fore included income tax, although that tax was 
first imposed subsequently to the passing of the 
Act of 1790.—PoOLE-CAREW v. CRADDOCK, [1920] 
3 K. B. 109; 89 L. J. K. B. 507; 123 L. T. 309; 
36 T. L. R. 447; 7 Tax. Cas. 488, C. A. 


Annotations :—Mentd. Harper v. Hedges, (1923 i ae ‘ 
Shrewsbury v. Shrewsbury (1923), 40 T. L. 


Part Vil——Merchant Shipping Act, 1894, and Ferries. 


See Merchant Shipping Act, 1894 (c. 60), ss. 1, 


2 (1), 3 (1), 267, 271, 742 


Acts Amendment Act, 1906 (c. 48), 5s. 13; 


, 713; Merchant Shipping SHIPPING. 
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FERTILISERS AND FEEDING STUFFS. 


See AGRICULTURE. 


FIDELITY BONDS. 


See GUARANTEE. 


FIDUCIARY RELATIONS. 


See AGENCY; (ComPantes; FRAUDULENT AND VOIDABLE CONVEYANCES; MISREPRESENTATION 
AND FrauD; TRUSTS AND TRUSTEES. 


FIELD GARDENS. 


See SMALL Hotpmnas ann Smavt Dweiinas. 


FIER] FACIAS. 


See Execution ; PRactICE AND ProcenpURE; SHERIFFS AND BAILIFFS, 


FINANCE. 


See REVENUE. 


FINANCE ACTS. 


See Estate AND OTHER Deatu Duties; Income Tax; IntoxicaTinc Liquors; REVENUE. 


FINES. 


See QOopyHotps; CrimmnaL Law AND ProcepurE; LANDLORD AND TENANT ; MAGISTRATES } 
Rea Property AND CHATTELS REAL; AND TITLES passim. 
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FIRE, INQUEST ON. 


See CORONERS. 


FIRE INSURANCE. 


See INSURANCE. 


FIRE, LIABILITY FOR. 


See NEGLIGENCE ; RAILWAYS AND CANALS. 


FIREARMS. 


See CRIMINAL LAW AND PROCEDURE; GAME; REVENUE; RoyYAL FORCEs. 


FIRST FRUITS. 


See ECCLESIASTICAL Law. 


FISH. 


See FISHERIES. 
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